IN THE SUPREME COURT OF FLORIDA
CASE NO: 1999-41
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Preliminary Statement

This caseis before this court for review of a decision of the District Court of
Appeal, Third District, reversing a final judgment rendered upon a jury verdict.
Petitioners Michael and Barbara L eeds as Personal Representatives of the Estate of
Suzanne Leeds, Plaintiffs and Appellees below, shall be referred to jointly as“The
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Leeds’ and individually by their first names. Steven Pollock as Persona
Representative of the Estate of Elissa Pollock, Plaintiff and Appellee below and
Petitioner in Pollock v. Florida Department of Highway Patrol, Case No. 1999-8,
which is consolidated with this case, shall be referred to as “Pollock”. Appellant
Florida Highway Patrol, Defendant and Appellant below, shall be referred to as
“FHP’. The Decedent Suzanne Leeds shall be referred to as “Suzanne”. The
Decedent ElissaPollock, shall bereferredto as”Elissa’. The Record on Appeal shall
bereferredto by theletter “R”. Thetranscript of trial shall bereferredto by theletters
“Tr”. TheRoman Numeral followingtheletters“Tr” shall represent thevolumeof the
trial transcript in which the reference appears.® The number following the Roman
Numeral shall represent the pagein the specific volumeinwhichthereference appears.

[l
Statement of the Case

Theinstant lawsuit isawrongful death action arising from the tragic death of
Suzanneand Elissawho wereinvolvedinafatal automobileaccident at 3:53 A.M. on

September 5, 1993. The accident occurred when a Honda in which Suzanne was

L Volumel of thetrial transcript taken on July 27, 1998 constitutesV olume
V111 of the Record on Appeal. Volumell of thetrial transcript taken on July 28, 1998
constitutes Volume I X of the Record on Appeal. Volume Il of the trial transcript
taken on July 29, 1998 constitutes Volume X of the Record on Appeal. VolumelV
of thetrial transcript taken on July 30, 1998, constitutesVV olume X1 of the Record on
Appeal. VolumeV of thetria transcript taken on July 31, 1998, constitutes VVolume
X111 of the Record on Appeal.



driving and Elissa was the passenger, crashed in the back of an unlit tractor-trailer
stalled in the right lane of State Road 826 just west of 27th avenue.

The applicable pleadings in this cause are The Leeds second amended
complaint and FHP s answer thereto (R. 768-780, 790-795). The L eeds alleged that
FHP owed Suzanne a duty, inter alia, warn motorist of dangerous conditions of and
on the roadway; to timely respond to calls and reports of dangerous conditions, to
conduct operations in accordance with internal operating procedures and manuals,
timely respond to calls from the public and reports of dangerous conditions, and
control and direct the movement of traffic on statehighways(R. 777-778). ThelLeeds
alleged that FHP Communication Policy 12.04.03 indicated that reports of incidents
shall immedi-ately be dispatched to an appropriate trooper (R. 777).

FHP answered the Second Amended Complaint denying thematerial allegations
thereof. By way of affirmative defense, FHP contended that the claim was barred by
sovereignimmunity asitinvolved ajudgmenta or planninglevel function (R. 193 116).
FHP a so contended that there was no common law duty owed to individual citizens
for the enforcement of police power functionsand thereforetherecould benoliability
of the FHP with regard to the automobile accident (R. 193 116). FHP did not raise
any defensetotheeffect that thefailureof FHPto comply withitsinternal policiesand

procedures did not create a duty owed to Plaintiffs.
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At the close of Plaintiffs’ case, FHP moved for directed verdict (Tr. 11-129-
131). FHP maintained there was no evidence of aspecial relationship between either
Suzanne or Elissaand FHP to establish the existence of aduty owed to them by FHP
(Tr.11-129-130). FHP maintained that therepresentationsmade by Duty Officer Cruz
to Pedrero could not create aspecial duty to Suzanneor Elissa(Tr. 11-130). Theonly
duty owed by FHP wasto timely dispatch an officer, respond to the notification, and
remove the disabled vehicle, which duty was owed to the public in general and
thereforenot actionableby Plaintiffsor Pollack (Tr. 11-131). Thetrial court recognized
that the purpose of the FHP was for crash prevention (Tr. 11-136). FHP did not
maintain in its motion for directed verdict that no duty arose from FHP sfailure to
comply with its own internal policies and procedures (Tr. 11-129-131). To the
contrary, FHP urged that the duty created was owed to public at large and not the
individual Plaintiffs(Tr. 11-130-131). Thetrial court reserved ruling onthemotionfor
directed verdict (Tr. 11-138). Thetrial court later denied the motion at the close of all
the evidence (Tr. |'V-87-88).

Thejury returned a verdict which found the negligence of FHP and the driver
of thetractor-trailer wereequally responsiblefor theaccident (Tr.V-40-41). Thejury
found that Suzanne was not guilty of any negligence (Tr. V-41). Steven Pollock was

awarded damages for past mental pain and suffering of $2,491,666.00 and future
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mental pain and suffering of $6,453,704.00 (Tr. V-41). Michael Leedswasawarded
damagesfor past mental pain and suffering of $835,209.00 and futuremental painand
suffering of $2,151,990.00 (Tr. V-42). Barbaral eedswasawarded past mental pain
and suffering of $1,656,460.00 and future mental pain and suffering of $4,290,651.00
(Tr.V-42). Thetria court entered final judgment infavor of Barbara Leedsin the
amount of $2,975,000.00 and for Michael Leedsin the amount of $1,500,000.00 (R.
1277-1278).

FHP smotion for new trial wasdenied (R. 1279-1281). Thetria court noted
in the order denying the motion for new trial that FHP stipulated at trial that it was
negligent (R. 1280). Thetrial court also noted that therewasaduty owed to Plaintiffs
when thedispatcher affirmatively indicated that the FHPwoul d be sent immediately to
the scene of the disabled tractor-trailer (R. 1280).

From the final jJudgment and denial of the post-trial motions FHP appealed to
the District Court of Appeal, Third District. On November 10, 1999, the District
Court of Appeal rendered its decision reversing thefinal judgment of thetrial court.
The District Court concluded that the Plaintiff’s claim was barred by sovereign
immunity. The Third District held:

TheFHParguesonthisappeal, anong other things, that the
trial court erred in failing to direct a verdict in its favor
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where, as amatter of law, it did not owe the decedents any
duty greater than the duty owed to the general public to
protect them. See generally Trianon Park Condo. Assoc.,
Inc. v. City of Hialeah, 468 So.2d 912, 914-915 (Fla.
1985).... Thus, FHP clams that save the circumstances
where the police s duty is deemed operational, or where a
specia duty has been established between the police and
thevictim, thereisno duty of caretoanindividual citizen....
We agree with the FHP that the state has no sovereign
liability as a matter of established law and find the cases
relied upon by the appellees to be distinguishable.

Slip Opinion at 5-6

TheThird District al so concluded that the operation of a911 tel ephone system creates
“a duty owed to the public as a whole and not to an individual party who may
subsequently beinjured by the act of atraffic offender,” relying on Laskey v. Martin
County Sheriff’s Department, 708 So.2d 1013 (Fla. 4ADCA), rev. granted 718 So.2d
169 (Fla. 1998). Slip Opinion at 10-11. The District Court concluded that FHP' s
“actionsor inactionswere not operational in nature and that no special duty wasowed
to the decedents so asto constitute awaiver of sovereign immunity.” Slip Opinion at
11. The Third District certified conflict between its decision and Hoover v. Polk
County Sheriff sDepartment, 611 So.2d 1331 (Fla. 2DCA 1993), and Cook v. Sheriff

of Collier County, 573 So.2d 406 (Fla. 2DCA 1991). Slip Opinion at 11.

On November 24, 1999, Plaintiff invoked thiscourt’ sdiscretionary jurisdiction
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based upon the conflict certified by the District Court. This court has postponed its
decision on jurisdiction and ordered that briefs be filed.

AV
Statement of the Facts’

At approximately 3:00 A.M. Raul Pedrero was headed home (Tr. 1-69-70).
While proceeding westbound on State Road 826, a limited access highway, he
encountered astalled tractor trailer in theright-hand lane on thefar side of the twenty
seventh avenue bridge, which had no markers, lights, or flares (Tr. [-66-67, 69, 81).

Most of the street lighting in the area were out which made it even more difficult to
seethetractor trailer (Tr. 1-69, 82). Pedrero had to slam on hisbrakesand getinto the
left lane to avoid crashing into the rear of the tractor-trailer (Tr. 1-69).

Pedrero got off the Palmetto at 37th Avenue, went to a gas station dialed 911
and spoketo Metro-Dade (Tr. 1-70). Hecalled 911 becauseit wasan emergency (Tr.
[-70, 79, 81). Metro-Dade transferred the call to FHP (Tr. I-71). Pedrero advised
FHP of the problemwith thestalled truck which had no lightson and nowarning signs
(Tr. 1-71, 77-78). He told the dispatcher that he almost hit the truck (Tr. 1-77). The

dispatcher told Pedrero that he would “send a unit to check it out”.®> Pedrero then

2 The Leedswill only discuss those facts which are material to the issues
raised on appeal by FHP.

3 The 911 tape was played for the jury (Tr. 1-71).
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went back to 27th Avenue and sat in aparking lot waiting for FHP to show up (Tr. I-
72). Hewaited for twenty or twenty-five (20 or 25) minutes(Tr. I-73). Inthat period
of time he observed many vehicles having to change lanes because of the truck (Tr.
[-76). When FHP did not show up after twenty five minutes, Pedrero went home (Tr.
1-73, 76).

Paul Dixon is employed by FHP as a highway safety specialist (Tr. 1-98). On
the day of the accident he worked in the communications center at Troop E of the
FHP (Tr.1-99). Subordinateto Dixonwereduty officerswho answered thetel ephone,
radio, and 911 callstransferred from another agency (Tr. 1-104). If the duty officer
received areport of avehiclecrashit should bedispatched to thefirst person available
(Tr.1-108-109). On September 5, 1993, therewasan existing policy that any call was
supposed to be documented and assigned to atrooper (Tr. 1-106). If the duty officer
did not dispatch atrooper inresponsetothecall, that iscontrary tothewritten policies

of FHP (Tr. 1-125).

Robert Bostic was working as an FHP dispatcher in Troop E on September 5,



1993 (Bostic p. 12).* Bostic was working the north end console at that time (Bostic
p. 13). Duty Officer Cruz answered the first call about a stalled vehicle on the
Palmetto Expressway (Bostic p. 15). Bosticfirst learned that the call about the stalled
vehicle had comeinto the communications center after hereceived acall from Metro-
Dade concerning a double traffic homicide on State Road 826 involving a tractor-
trailer and avehicle (Bostic p. 17). At that time, Cruz admitted to Bostic that he had
gotten a call approximately a half an hour earlier concerning atractor-trailer broken
down on theroadway (Bostic p. 19). No trooper had been sent in responseto the call
because Cruz failed to enter the call in the computer (Bostic p. 24). If it had been
entered, there would be an entry in Bostic’s status screen that he had a call pending
which there was not (Bostic p. 24). If Bostic had seen such an entry he would have
sent atrooper (Bostic p. 24). At no time prior to the report of the double homicide
had Cruz informed Bostic about a stalled tractor-trailer on the Palmetto Expressway
(Bosticp. 25). Bostictestified that adisabled tractor-trailer intheroadway wouldrate
as atop priority for the assignment of atrooper (Bostic p. 31).

James Briertonisacaptain with FHP (Tr. 1V-27). 1n 1993 hewasin charge of

thecommunication center for Troop E (Tr. 1V-29). Duty Officer Wilfredo Cruz made

. Portions of the videotaped deposition of Robert Bostic, an FHP duty
officer who was on duty on the night of the fatal accident, were shown to the jury.
This deposition shall be referred to as “Bostic”.
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amistakeinfailing to enter the information that was taken from Mr. Pedrero into the
computer (Tr. 1V-32-33). As aresult a trooper was not sent out (Tr. 1V-33, 64).
Troopers were available to answer the call if it had gone out (Tr. 1V-64).

Crash prevention and investigation are primary functions of FHP troopers (Tr.
[-108). A vehiclestalledintheoutsidelaneof theexpressway withnolightsor flashers
would rate fairly high as alife threatening situation (Tr. 1-110).

In September of 1993, FHP policy required atrooper to be in touch with the
duty officer every thirty (30) minutes(Tr.1-111). Thereasonthat duty officerscall the
troopers every half an hour isto find out the location of the troopers (Tr. 1-129, 11-
50).

Onthenight of thefatal accident, TroopersKurnick and Avaloswere concerned
with arecklessdriver at 2:40 am. (Tr. 1-113-114). They cleared at 3:40am. (Tr. |-
114). Trooper Duniganleftthestationat 2:52a.m. (Tr. 1-115). Thereisnoindication
in FHP' srecords as to where he went (Tr. 1-115-116). Trooper Nunez was |located
on Southwest 8th Street, in service, on patrol, and available to answer the call in
question (Tr.1-117). Trooper Gonzalez' slast |locationwasgivenat 12:32a.m. and his
next entry is4:15 am. (Tr. 1-118). According to the records three and a half (3 ¥%)
hours went by and no one from dispatch spoke to Trooper Gonzalez (Tr. 1-118).

Trooper Jones, at 1:57 am. was at 103rd Street and State road 826 (Tr. 1-121).
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According tothe FHP printout TroopersKurnick, Avalos, Dunigan, Nunez, Gonzalez,
Jones, and possibly Alter were available to respond to Pedrero’s 911 call (Tr. 1-122-
123).

Further recitation of the factsis reserved to the argument portion of this brief
to prevent duplication.

V
Points Involved on Appeal

Point |

WHETHER THEFAILURE OF THEFHPDISPATCHER
TO INPUT PEDRERO’S INFORMATION
CONCERNING THE STALLED TRACTOR-TRAILER
TOGETHER WITH THE FAILURE TO SEND A
TROOPER TO THE SCENE OF THE STALLED
TRACTOR-TRAILER INVOLVE AN OPERATIONAL
RATHER THAN DISCRETIONARY FUNCTION
WHICH DOES NOT IMPACT THE SPECIAL DUTY
DOCTRINE?

Point 11
WHETHER FHP OWED SUZANNE A DUTY

EXISTENT UNDER THE COMMON LAW AND
FLORIDA STATUTES?

VI
Summary of the Argument
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The FHP sfailure to dispatch a trooper is an operational function for which
sovereign immunity has been waived. The decision was not judgmental. It did not
involve an allocation of resources since multiple troopers were available to take the
cal. Moreover, thedispatcher agreed to send atrooper but ssmply forgot to enter into
the computer so that no trooper was dispatched. Under these circumstances the
negligence of FHP in the case at bar related to an operational function for which
sovereign immunity has been waived. There is no need to establish a special duty
sincethe FHP s negligencerelated to an operational function. Thefinal judgment of
the trial court should be reinstated by this Court.

I

The evidence in this case established that FHP assumed the obligation to send
a trooper to the scene of the disabled tractor-trailer in response to the 911 call by
Pedrero. Having assumed the obligation, it had aduty to exercise reasonable carein
its performance of the obligation.

A duty is also owed as aresult of the State’s ownership of the limited access
highway where the accident took place and the state’ scontrol of the highway through
FHP. The evidence established that the State through FHP had notice of the stalled
tractor-trailer located in theright lane of alimited accesshighway withitslightsoff and

with no reflectors or other warnings. FHP had an obligation to warn other motorists
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of the hazard posed by thetractor-trailer. Thisitfailedtodo. A privatecitizenwould
beliablefor afailureto warn invitees and business guests of latent which are known
to him. Under §768.28, Fla. Stat., the Stateis also liable for thisfailure. Thereisa
common law duty owed by the State to Suzanne and The Leeds. Thefinal judgment
of the trial court should be reinstated by this Court.

VIl
Argument

Point |

THE FAILURE OF THE FHP DISPATCHER TO INPUT
PEDRERO’'S INFORMATION CONCERNING THE
STALLED TRACTOR-TRAILER TOGETHER WITH
THE FAILURE TO SEND A TROOPER TO THE
SCENE OF THE STALLED TRACTOR-TRAILER
INVOLVE AN OPERATIONAL RATHER THAN
DISCRETIONARY FUNCTION WHICH DOES NOT
IMPACT THE SPECIAL DUTY DOCTRINE

With regard to thewaiver of sovereignimmunity for operational functions, the
need to establish a special duty was abolished by Commercial Carrier Corp. v.
Indian River County, 371 So.2d 1010 (Fla. 1979). There this court indicated:
Predicating liability upon the “governmental -proprietary”
and “ special duty-general duty” analyseshasdrawn severe
criticism from numerous courts and commentators.
Consequently, we cannot attribute to the legidlature the

intent to have codified the rules of municipal sovereign
immunity through enactment of section 768.28, Florida

13



Statutes(1975)....Wereit theintent of thelegislaturemerely
to makethelaw of municipal sovereignimmunity applicable
to the state, its agencies and political subdivisions, there
would have been no need to include municipalities within
the operation of the statute. Consequently, we concluded
that Modlin and its ancestry and progeny have no
continuing vitality subsequently to the effective date of
section 768.28.

Id. at 1016.
In Everton v. Willard, 468 So.2d 936, 938 (Fla. 1985), this court indicated that the
existence of aspecial duty wasrelevant only werethe caseinvolved abasic judgmental
or discretionary governmental function as opposed to an operational function:

There has never been acommon law duty of care owed to
an individual with respect to the discretionary judgmental
power granted a police officer to make an arrest and to
enforce the law. This discretionary power is considered
basic to the police power function of governmental entities
and isrecognized as critical to alaw enforcement officer’s
ability to carry out his duties. [Citations Omitted]. We
recognize that, if a special relationship exists between an
individual and agovernmental entity, there could be aduty
of care owed to the individual. This relationship is
illustrated by the situation in which the police accept the
responsibility to protect a particular person who has
assisted them in the arrest or prosecution of criminal
defendants and the individual is in danger due to that
assistance. Insuch acase, aspecia duty to use reasonable
care in the protection of the individual may arise.

Inits opinion below, the District Court of Appeal recognized that where the duty is
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deemed operational, thespecia duty doctrineisinapplicable. Slip Opinionat pp. 5-6.°
For the reasons which follow, the instant case involves an operational rather than a
discretionary function of the government. Thereisno need to establish aspecial duty
in the case at bar.

Initialy, thereisno questioninthiscausethat FHP was negligent. Counsel for
FHP conceded FHP s negligence during his opening statement (Tr. [-52). On the
record he could not have taken any other position. Briefly summarized, thefactsare
that FHP was advised by Pedrero of the problem with the stalled truck with no lights
or reflectorsintheright westbound lane of State Road 826 (Tr. 1-71). Thiswasahigh
priority call for FHPwhichisconcerned withtraffic safety (Bostic 36, Tr. 1-110)._The

dispatcher advised Pedrero that FHP would send aunit to check it out (Tr. [-71). The

call was not entered in the computer by the dispatcher and no trooper was ever sent

(Tr. 1V-32-33, Bostic 24). The failure to dispatch atrooper after receipt of the call

concerning the disabled vehiclewith the lights out was agai nst the written policies of

5 TheThird District’ sdecisionin Smpsonv. City of Miami, 700 So.2d 87
(Fla. 3DCA 1997) also hasbearing ontheinstant case. Therethe court wasconcerned
with the actions of a police officer infailing to secure adomestic violence injunction
violator in a police cruiser. The officer released the violator who subsequently
murdered thecomplainant/victim. Smpson involved anonjudgmental policefunction
sincethestatuterequired thearrest of aviolator of adomestic violenceinjunction. The
opinion does not discuss the need for aspecial duty to be owed to the victim in order
for there to be actionable negligence. Sovereign immunity is inapplicable to such
claims,
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FHP (Tr.1-125).% Multipletrooperswere availableto respondif the call had gone out
and would have been at the scene of thetractor-trailer long before Suzanne (Tr. -122-
123,1V-64). TheThird Districtinitsopinion below noted that “ officerswereavailable
to answer thecall had it goneout.” Slip Opinion at 3, ftn. 3. Forty-five (45) minutes
later, Suzanne' svehicle proceeding westbound in the outside lane of State Road 826,

at the speed limit, crashed into the back of the unmarked, unlit tractor-trailer.”

This case does not involve a decision concerning strategy and tactics in the
deployment of police powers. See: Wong v . City of Miami, 237 So.2d 132 (Fla.
1972)(City is not responsible for injuries that occur during ariot dueto theremoval
of officers). Nor does the instant case involve damage arising from the failure to

exercise adiscretionary or judgmental function of a police officer. See: Everton v.

°  FHP Policy 12.03 states:

All reports of vehicle crashes or incidents received in the
communications center shall immediately be dispatched to
the appropriate trooper...

No matter how the information is received, a duty officer
should learn how to quickly edit giveninformation into the
official standards and then broadcast it.

7 Onthesefacts, thetrial court denied the motion for summary judgment,
motion for directed verdict, and motion for new trial finding aduty wasowed by FHP
to Suzanne and Elissa.
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Willard, supra.(Judgmental decisionsmadeby policeofficersinenforcingthelaw are
not subject to tort liability); Ellmer v. City of S. Petersburg, 378 So.2d 825 (Fla.
2DCA 1979)(Failure to provide adequate police protection). What this case does
involve is the failure of FHP to comply with its common law duty and its internal
policiesto warn of alatent hazard of which it had knowledge by sending atrooper in
response to the call.® This negligence resulted in the tragic accident which took the
lives of Suzanne and Elissa. The order should be affirmed.

Thedenial of thedefense of sovereignimmunity under the circumstancesof the
instant caseisconsistent with Floridaprecedent. InHartleyv. Floyd, 512 So.2d 1022
(Fla. 1DCA), rev. den. 518 So.2d 1275 (Fla. 1987), whentheplaintiff’ shusbandfailed
tocomefromafishingtrip, theplaintiff called the Levy County Sheriff’ sDepartment.
The Department promised that someone would go to the boat ramp to see if the
husband had returned. No onedid so. Onthesefactsthe First District concluded that
sovereign immunity was not a defense to the plaintiff’ s negligence claim against the
sheriff:

The decision whether to comply with Mrs. Floyd’ srequest

that the sheriff’ sofficedetermineif her husband’ struck and
trailer were ftill at the Cedar Key boat ramp wasinitially a

8 Under Florida Law, internal policies and procedures are relevant in
defining a deviation from the appropriate standard of care. Steinberg v. Lomanick,
531 So.2d 199 (Fla. 3DCA), cert. den. 539 So.2d 436 (Fla. 1989).
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discretionary judgmental decisionfor whichtherewould be
noliability if Deputy L egler had decided not to comply with
therequest and had so advised Mrs. Floyd. However, once
he advised her that he would comply with her request to
inspect the boat ramp and told her he would contact the
Coast Guard, he had a duty to perform these tasks with
reasonablecare. Hisnegligent failureto performthetasks
once he agreed to do so can be a basis for holding the
sheriff liable. [Citations Omitted]. Once Deputy Legler
agreed to perform the tasks his actions thereafter ceased to
be discretionary actions and became merely operational
level activities which must be performed with reasonable
care and for which there is no sovereign immunity.

The sheriff also arguesthat Everton holdsthat heis
not liablefor acitizen’ sinjuries unless he owed the citizen
some special and distinct duty beyond the general duty that
he owes the public a large. While this is a correct
statement of law it is not applicableto thefactsin this case
where notwithstanding the absence of any preexisting
special duty to Mrs. Floyd, the sheriff’s office agreed to
perform certain activities at her request. Once again,
having assumed the undertaking the sheriff's office had
an obligation to carry it out with reasonable care. The
sheriff’s office negligently failed to perform the assumed
responsibilities, and the sheriff canthereforebe held liable
for his negligence.

Id. at 1024.
(Emphasis Added)

Theinstant caseissubstantialy similar toFloyd. Duty Officer Cruz agreeto send out
atrooper to the scene of the disabled tractor-trailer but simply failed to enter itinto the

computer. Asaresult no trooper wasdispatched. Thereissubstantial evidence that
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troopers were available to answer the call with regard to the stalled tractor-trailer in
ampletimeto have prevented the accident if only the duty officer had entered the call
in the computer and sent the trooper 1-122-123, 1V-64).° As in Floyd, having
assumed the duty to dispatch atrooper, Cruz had an obligation to exercise reasonable
care in carrying out the obligation. His failure to comply with this obligation is
negligence which is not subject to the defense of sovereign immunity.

Also instructive is Hoover v. Polk County Sheriff's Department, 611 So.2d

1331 (Fla. 2DCA 1993), an appeal from an order dismissing the plaintiff’ scomplaint

9 If there had not been troopersavailable, then thiscasewouldinvolvethe
guestion of allocation of the state's scarce resources, which could implicate a
discretionary function. In City of Pinellas Park v. Brown, 604 So.2d 1222 (Fla.
1992), this court indicated that the defense of sovereign immunity applies when the
claim is predicated upon a governmental entity’s alocation of its scarce resources.

Tofall withinthe K aisner exception, the seriousemergency
must be one thrust upon the police by lawbreakers or other
external forces, that requires them to choose between
different risks posed to the public. In other words, no
matter what decision police officers make, someone or
some group will be put at risk; and officersthus are left no
option but to choose between two different evils. Itisthis
choiceof risksthat isentitled to the protection of sovereign
Immunity in appropriate cases, because it involves what
essentially is a discretionary act of executive decision-
making.

Id. at 1227.
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for failure to state a cause of action.”® There afatal accident occurred involving an
abandoned vehicle which wasillegally parked. The complaint alleged the sheriff’s
department knew of the abandoned vehiclefor thirteen (13) daysyet failed to remove
it from the dangerous position as required by the department’ s policies and Florida
Statutes. The Second District reversed the trial court’s dismissal of the action:

Because the appellantshave alleged in their complaint that

the sheriff and the county were aware of thisvehicle, that it

constituted a dangerous obstruction to the deceased’ s use

of theroadway, and that the policies of both the sheriff and

the county required removal of the vehicle, we conclude

Cook establishes that the appellants have stated causes of

action against the sheriff and the county, and wereversethe

dismissal of the complaint.

Id. at 1333.
(Emphasis added)

Despitethelack of an allegation of aspecial duty owed to the plaintiff, in Hoover, the
Second District determined that the complaint set forth a claim for actionable
negligence against the sheriff’ s department.

Beforethe District Court of Appeal, FHPrelied upon Laskey v. Martin County
Sheriff’ sDepartment, 708 So.2d 1013 (Fla. 4DCA 1998), whichispresently pending

before this Court. Laskey involved the failure to dispatch a 911 call concerning a

10 Asnoted previously, The Third District certified that itsdecision in the
instant case isin conflict with Hoover.
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vehicle proceeding thewrong way onaninterstate highway. Several minutesafter the
cdl, the plaintiff’ s husband waskilled in ahead-on collision with thevehicle. While
the Laskey court determined that the operation of a911 systemisacategory two law
enforcement function under Trianon Park Condominium Association, Inc. v. City of
Hialeah, 468 So.2d 912 (Fla. 1985), for which sovereign immunity has not been
waived, Laskey does not control the case at bar. First, there is no indication in
Laskey, that the dispatcher agreed to send out a police officer. Second, thereis no
showing that a police officer was available to respond to the call. Third, thereisno
showing that an available officer could have arrived in time to prevent the accident.
For these reasons, Laskey does not control the case at bar, regardiess of whatever
decision this Court renders on the 911 issue.™

Based on the foregoing authorities, the duty officer’s obligation to send a
trooper in response to Pedrero’s call to 911 is an operational rather than a
discretionary function. It did not involvethe exercise of judgment. It did not involve
an allocation of scarce resources since the evidence established ample troopers were

availableto takethecall. The dispatcher agreed to send the trooper but smply failed

u Pollack, arguesto this court in hisinitial brief, that certain aspects of a
911 system are operational and othersareplanning level, and thiscaseimplicatesonly
the operational aspectsof a911 system. If thiscourt deemsit necessary to reach this
point, Plaintiffsjoinin Pollack’ sargument and incorporate by referenceintothisbrief.
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to enter the call into the computer. As an operational function, The Leeds did not
need to establish the existence of a specia duty in order for the state’'s sovereign
immunity to be waived.

Point 11

FHP OWED SUZANNE A DUTY EXISTENT UNDER
THE COMMON LAW AND FLORIDA STATUTES

The Waiver of Sovereign Immunity Act, 8768.28(1), Fla.Stat. establishesthe

circumstances under the State waives its defense of Sovereign Immunity:

To the extent set forth in the Act, sovereign immunity is

waived and the Stateisliable “under circumstanceswhich

the State or such agency or subdivision, if aprivate person,

would be liable to the claimant, in accordance with the

general laws of this State.”

8768.28(1), Fla. Stat.

By this point, The Leeds will establish that a private person would be liable in
negligencefor thetype of inaction of whichthe FHPisguilty of inthe caseat bar. For
thisreason, The Leeds contend that thereisno sovereign immunity defenseto FHP' s
negligent omission in failing to send a trooper to the scene of the disabled tractor-
trailer after receiving notice of the tractor-trailer.

A

The District Court bottomed its argument as to the lack of any duty owed by
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FHP to Suzanne on thefact that there could be no liability asaresult of FHP sfailure
to comply with its own internal non-discretionary rules and policies requiring it to
dispatch atrooper to the areawherethetractor-trailer was stalled.*> Slip opinion at 9.
In support of its decision, the District Court cited Wanzer v. District of Columbia,
580 A.2d 127 (D.C.App. 1989). InWanzer, suit was brought against the District of
Columbiafor breach of aduty to provide ambulance servicedueto thefailuretotrain
or supervise the EMS dispatcher. The appeals court affirmed the dismissal of
plaintiff’s complaint because plaintiff could not establish the existence of a specia
duty specia duty of care beyond the general duty owed to the public at large.
Contrary to thefacts of the case at bar, the dispatcher inWanzer never agreed to send
an ambulancewhen called by plaintiff’ sdecedent who complained of aheadache. The

appeal s court held that the EM S procedures and protocolswereinsufficient to create

12 The only issue raised by FHP with regard to the defense of sovereign
immunity at thetrial level and before the District Court of Appeal wasthat therewas
no special duty owed by FHP to Suzanne and for thisreason sovereign immunity was
not waived with regard to the instant claim. This was the position of the FHP in its
Motion for Directed Verdict (Tr. 11-129-131), in its Motion for Judgment
Notwithstanding the Verdict and for New Trial (R. 959-971) and in its briefs filed
before the District Court of Appeal. At ora argument, the District Court of Appeal
raised the issue of whether FHP could be liable to the Plaintiff for a breach of its
internal procedures. In other words, the Third District went beyond theissuesraised
and briefed by the parties. The Third District completely overlooked FHP's
admission that it owed a duty to timely dispatch an officer and remove the vehicle
(Tr. 11-131).
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aspecia duty to aprotected class. Asestablished in point | of thisbrief, in the case
at bar there was no need to establish a specia duty because the function which the
dispatcher failed to perform was operational in nature. Wanzer does not control.
The District Court’s decision on the effect of an internal policy isin direct

conflict withHoover v. Polk County Sheriff’ sDepartment, supra. at 1333, wherethe
Second District held:

Because the appellantshave alleged in their complaint that

the sheriff and the county wereaware of thisvehicle, that it

constituted a dangerous obstruction to the deceased’ s use

of the roadway, and that the policies of both the sheriff

and the county required removal of the vehicle, we

concluded Cook [v. Sheriff of Collier County, 573 So.2d

406 (Fla. 2DCA 1991] establishesthat the appellants have

stated causes of action against the sheriff and the county,

and we reverse the dismissal of the complaint.

(Emphasis Added)

The holding in Hoover isthat aduty can be based on an internal policy of the sheriff.
The District Court of Appeal held below that a duty cannot be based on an internal
policy of agovernmental entity. The District Court of Appeal, distinguished Hoover
because “the second district reversed the granting of a motion to dismiss without
making a determination as to whether there was a duty owed to plaintiff that would

allow forrecover.” SlipOpinionat 8. TheThird District overlooked that the existence

of aduty is aquestion of law for the court. McCain v. Florida Power Corp., 593
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So0.2d 500 (Fla. 1992). In other words, if an internal policy cannot support the
existence of a duty, than the complaint in Hoover did not allege a duty. For this
reason, Hoover isindirect conflict withthe opinion of the Third District inthe case at
bar. This court hasjurisdiction over the matter.™
ThisCourt had occasion to consider therel ationship between aninternal policy

of agovernmental entity and a duty existent to athird party in City of Pinellas Park
v. Brown, 604 So.2d 1222 (Fla. 1992). There the Pinellas County Sheriff’s
Department and the City of Pinellas Park each had awritten general policy requiring
thediscontinuanceof “ caravantype’ policepursuits. Thecomplaint alleged thepolice
pursuit which led to the plaintiff decedent’s death violated the written policies. In
finding the existence of a duty owed by the various governmental entities to the
decedent, this Court noted:

Moreover, this conduct cannot be honestly characterized

either as“policy” or planning,” because it was contrary to

both. See Department of Transportation v. Neilson, 419
So0.2d 1071 1077-1078 (Fla. 1982). Infact, the plaintiffs

18 In Jolliev. State, 405 So.2d 418 (Fla. 1981), this court held that it had
conflict jurisdictionwith regard to aper curiam affirmancewith acasecitation, where
the cited case is pending before this court for review. Inthe case at bar, the District
Court below aso substantially relied upon Laskey v. Martin County, supra.. As
noted previously in thisbrief, this court accepted jurisdiction in Laskey and the case
has been orally argued and is pending for decision. Therefore, based upon the
reasoning contained in Jollie, this court also has conflict jurisdiction over the case at
bar.
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have aleged that each of the police agencies had adopted
a policy to the contrary. Accordingly, the actions of the
police are not entitled to sovereign immunity.

Id. at 1226.
(Emphasis Added)

This Court’ s opinion in City of Pinellas Park strongly suggests that a governmental
entity’ sinternal policy can form the basis of aduty in anegligence action. For this
reason, the decision rendered below isin conflict with this Court’ sdecision in City of
Pinellas Park v. Brown, supra.. This Court should consider to follow its decision
in City of Pinellas Park with regard to the relationship of a governmental entity’s
internal policies and the existence of a duty.
B

TheDistrict Court of Appeal, Third District initsdecision found that evidence
of aninternal violation of astate agency’ spoliciesand procedureswasinsufficient to
establish a duty owed by the agency and therefore no duty was owed by FHP to
Suzanne. That the District Court below addressed this issue is curious since FHP
always conceded the existence of aduty to respond to the call and send atrooper, but
argued below that it was a general duty which was not actionable by The Leeds (Tr.

[1-131).* In concluding that FHP owed Suzanne no duty, the District Court of A ppeal

1 The Leedswill establish that the duty owed by the FHP arises from the
common law and the FHP' s statutory authority.
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overlooked that if this cause involved anon-governmental entity there clearly would
be liability for anegligent failure to exercise reasonable care, even if the obligation
undertaken by Duty Officer Cruz wasconsidered gratuitousin nature. Inother words,
once Cruz agreed to send the trooper, he had to utilize reasonable carein performing
thispromise. The Florida Supreme Court in Union Park Memorial Chapel v. Huitt,
670 So.2d 64 (Fla. 1996) recognized Restatement (Second) of Torts 8324A isthelaw
of thisstate. 8324A states:

One who undertakes, gratuitously or for consideration, to

render services to another which he should recognize as

necessary for the protection of athird person or histhings,

Is subject to liability to the third person for physical harm

resulting from his failure to exercise reasonable care to

protect his undertaking...., if @) his failure to exercise

reasonable care increases the risk of such harm.
This Court has applied this principle to government entities. Semp v. City of North
Miami, 545 So.2d 256 (Fla. 1989); See also: Hartley v. Floyd, Supra. ;* Cook v.
Sheriff of Collier County, 573 So0.2d 406 (Fla. 1DCA 1991). Stated differently an
action undertaken from the benefit of another must be performed in accordance with

the duty to exercise due care. Kaufman v. A-1 BusLines, Inc., 416 So.2d 863 (Fla

3DCA 1982); Barfield v. Langley, 432 So.2d 748 (Fla. 2DCA 1983). By failing to

15 Thediscussion of Hartley in Point | of thisbrief isequally applicableto
this point.
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enter the information into its computer and in failing to dispatch the trooper to the
scene of the disabled tractor-trailer, FHP did not act in accordance with itsobligation
to use due care and is liable in damages for such failure.

The second common law duty implicated by the case at bar arises from the
State of Florida s ownership of State Road 826 and §8321.05, Fla. Stat. which sets
forth thefunctionsof FHP. Itisblack letter law the owner of land hasthe duty to give
business visitors or employee invitees timely warning of latent perils “known to the
defendant which were not known by plaintiff or which by the exercise of due care
could not have been known by plaintiff.” Hickory House, Inc. v. Brown, 77 So.2d
249 (Fla. 1955). A land owner has the duty of aland owner to warn its invitees of
latent perils which are known or should be known to the owner but which are not
known to the invitee or which by the existence of due care would not be known by
him. Ricev. Florida Power and Light Company, 363 So.2d 834 (Fla. 3DCA 1978),
cert. den., 373 S0.2d 460 (Fla. 1979). Applying thisruleto theinstant case, thetractor
trailer disabled intheright lane of State Road 826 constituted alatent peril because of
thelack of lighting on thevehicle, thelack of lightinginthearea(Tr. 1-69,82), andits
positioning on the downside of the Westbound lanes of the 27th avenue bridgethereby
obscuring the tractor-trailer fromall drivers proceeding westbound (Tr. I-156, 161-

162). The State through FHP had knowledge of the tractor trailer (Tr. 1-81). Under

28



these circumstances the FHP had a duty to warn al users of the highway of the
hazard.’* See: 8§321.05, Fla. Stat. (“The...FloridaHighway Patrol shall...patrol the
state highways and regulate, control and direct the movement of traffic thereon”).
Based these facts, The Leeds contend that FHP would liable if it had been a private
person.

The Leeds are not urging a concept foreign to governmental entities upon this
court. It haslong been the law of this State that amunicipality has aduty to a person
using its streets to keep those streets in a reasonably safe condition and to warn
persons using the streets of known dangerous conditions. Town of Palm Beach v.
Hovey, 115 Fla. 644, 155 So. 808 (1934); Trumpev. City of Coral Springs, 326 So.2d

192 (Fla. 4DCA), cert. den. 336 So.2d 549 (Fla. 1976).” A county has been

1 The evidence established that if atrooper had been present at the scene
prior to the accident, thetrooper would have parked hiscruiser withitslightsflashing
at the crest of the bridge to warn other drivers.

v Also ingtructive is Lowman v. City of Mesa, 125 Ariz. 590, 611 P.2d
943 (Ct.App. 1980). Therethe City of Mesa, Arizonafailed to remove a car which
was parked on a city roadway. Eighteen (18) hours later an automobile driven by
the plaintiff struck the unattended vehicle. The court held:

Any duty of the police by virtue of the Code to remove
such avehicle is one owed to the public generally and the
failure of the policeto remove avehiclein violation of that
duty would not ordinarily giveriseto liability to amember
of the publicinjured by thefailureto removeit. However

the City has a common law duty owed to all users of City
streetsto keep them reasonably safefor travel, and towarn
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recognized to have the same duty. Welsh v. Metropolitan Dade County, 366 So.2d
518 (Fla. 3DCA), cert. den. 378 So.2d 347 (Fla. 1979). Logicdly, the State should
have the same duty with regard to its roads and/or property. See: Bailey Drainage
District v. Stark, 526 So.2d 678 (Fla. 1988). There is no reason to differentiate
between amunicipality and acounty and their roads on the one hand and the Stateand
itsroadson the other. Therefore, the State should beliabletowarn individualsusing
its streets and highways of known hazards and dangerous conditions. See: Sate
Department of Transportationv. Nielson, 419 So.2d 1071 (Fla. 1982)(Failuretowarn
of a known danger is omission at operational level of government). There is
substantial evidence in this case which was accepted by the jury that the State failed
to meet this obligation.

Support for The Leeds position is drawn from the decision of the Nevada

Supreme Court in Sate v. Eaton, 101 Nev. 705, 710 P.2d 1370 (1985).%® In Eaton,

the users of any actual dangers known to the City or which
should have been known to the City in the exercise of
reasonable care.

125 Ariz. 593, 611 P.2d 946.
(Emphasis Added)

& Eaton also involved an extension under Nevada law concerning the
negligent infliction of emotional distress. That portion of the Eaton holding was
overruled by the subsequent Nevada Supreme Court case of Sate Department of
Transportation v. Hill, 114 Nev. 810, 963 P.2d 480 (1998). Hill does not effect the
portion of Eaton relied upon by The Leedsin the case at bar.
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an severeicing condition caused atraffic accident on an interstate highway to which
astatetrooper responded. Thetrooper arrived onthe sceneand informed the highway
patrol dispatcher that the freeway was solid ice and requested sanding trucks. The
trooper failed to place cones or flares to warn other oncoming motorists of the icy
conditions. The Eaton vehicle was approaching the site of the accident when Mr.
Eaton lost control of the vehicle dueto theice and wasinvolved in aserious accident
which caused the death of their minor child. On these facts the Nevada Supreme

Court held:

Appellant contendsthat thedistrict court erred by admitting
evidence on the failure of State employees, the highway
patrol troopers, to place flares or otherwise warn motorists
of the black ice. The State’s pretrial motion in limine to
exclude such evidence was denied. The State argues that
the placement of warning flares is a discretionary act.
Therefore, the State suggestsit isimmunefrom liability for
the failure of its employeesto place warning flares. NRS
41.032(2). Wedisagree. This Court has held:

The State has a duty to exercise due care to
keep its highways reasonably safe for the
traveling public. Inherent in this duty of care
IS the alternative duty to either remedy a
known hazardouscondition onitshighwaysor
give appropriate warning of its presence.

[Citation omitted].

Sate v. Kallio, 92 Nev. 665, 667, 557 P.2d 705, 706
(1976). In the case at bar, the State through its highway
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patrol knew of the black ice on the western slope of
Golconda Summit one (1) hour before the Eton accident
occurred. Furthermore, a highway patrol trooper was on
the scene twenty (20) minutes prior to the accident but did
nothing to warn oncoming motoristsof thehazard. Theicy
road was not sanded until after thefatal crash. Under these
facts, the State could be held liable for failure to warn
motorists of this known hazard.

101 Nev. 708-709, 710 P.2d 1373.
(Emphasis Added)

A state can be liable for the failure of the highway patrol to warn motorists of an
existing hazard. Thisisprecisely what happened here. Thefinal judgment rendered

by the trial court in favor of The Leeds should be reinstated.
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VI
Conclusion

Based upon the foregoing cases, statutes, and arguments, Petitioners Michael
and Barbara Leeds respectfully request that this Court reverse the decision of the
District Court of Appeal, Third District, and remand thiscasewithinstructionsthat the
final judgment entered by the trial court be reinstated.

FRESHMAN, FRESHMAN & TRAITZ,P.A.
9130 South Dadeland Boulevard

Two Datran Center

Suite 1701

Miami, Florida 33156

Phone: (305) 670-1400

Fax: (305) 670-1410

and

JAY M. LEVY, PA.

9130 South Dadeland Boulevard
Two Datran Center - Suite 1701
Miami, Florida 33156

Phone: (305) 670-8100
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