
IN TliE SUPREJdE COURT OF' PLORIIIA. 

CLAUDE E. fAYNON and MAGSIE M .  
CTAYNON, as C o - P a r t ~ e r s  t r ad ing  
and doing bus iness  as GAYNON 

1 

l1 
IHOI\J* TVOFKS, 

Appellants,  

-VS- 

H. A. STATUM, 

Appellee. 

B R I E F  F O R  A P 2 E L L E E .  

John E. Teate, 

Seorge C. B e d e l l ,  

Counsel f o r  Appellee. 



S U B J E C T  I ' N D E X  

Xr ro r s  and Omi-ssions i n  Appel lan ts  t 
FIistory of ti-le Case - - - - - - - - - - - - - - - - - - 1 
Analyslis of t h e  .Ltrj.dence - - - -- - - - -- - - - - - - -5 

1. Analysis  of t h e  Evidence i n  Behalf of 
' p l a i n t i f f  - - - - - - - - - - - - - - - - - - - 7 

2 .  Analys i s  of Testimony Respect ing Defendant ' s  
Tyleory - - - - - - - - - - - - - - - - - - -- 14 

1. The r e c o r d  as a whole amply suppor t s  t h e  
v e r d i c t  on t h e  i s s u e  of nee l lgence  - - - - - 33 

Estj..rr!ates o f  speed an6 d i s t ance  may n o t  
overthrow t h e  weight and e f f e c t  of posi -  
t i v e  testirnony - - - - - - - - - - - - - -36 

2. Nor i s  t h e  tes t imony of che occupa.nts of 
p l a i n t i f f  1s c a r  i n  any r e s p e c t  improbable - -38 

3. There I s  no evidence t k a t  any of ' t h e  wit- 
nesses  were a s l e e p  - - - - - - - - - - - - - 40 

4. The c l e a r  preponclerance of t h e  evidence i s  
w i th  t h e  p l - a i n t i f f  - - - - - - - - - - - - - 40 

P l a i n t i f f  1s recovery  i s  n o t  t o  he de fea t ed  
by c o n t r i b u t o r y  neg l igence  - - - - - - - - - - 413 

Fourth  & e s t l o n  - - - - - - - - - - - - - - - - - 43 

I n C o n c l u s i o n - -  - - - -  - - - - - - -  - - -  - - - -  -44, 



A U T H O R I T I E S  C I T E D  

Bourestom v. Bourestom, 285 N, Iff. 426, 429 - - - - - - - 42, 43 

nrockbank 'v. The Xnitehaven Junct ion Railway Co., 
7 Hurlstone & hJormali, 834 - - - - - - - - - - - - - . -  30, 31 

Compiled General Laws of F lo r ida ,  Sect ion 4226 - - - - - 28 

Compiled General Laws of F lo r ida ,  1927, Sec. 4319 - - - 24 

Cooley on Tor ts ,  2nd Edi t ion ,  679 - - - - - - - - - - - 41% 

Corpus J u r i s  Secundw~, I-st Vol., page 1312 - - - - - - - 24 

Corpus J u r i s  Secundlml, 1st Vol., page 1313, note  52 - - 24 

Johnston v. Southern Railway Conlpany, 155 Tenn. 639, 
299 S o  1". 785, 55 A .  Lo R. 932 - - - - - - - - - -  - - 32 

Keck v. P inkley  (N.  H . ) ,  6 A t l .  (2d) 165 - - - - - - - - 37, 38 

Lee v. Folvler, 115 F'la. 429, 430, 155 So. 647 - - - - - 26 

Lowe v. S t a t e ,  130 Fla. 835, 839, 178 So. 872, 874 - - - 40 

Lyle v. Hunter, 102 Fla.  973, 136 So. 633 - - - - - - - -26 

v d  hZansfielcl v,  Iling, 142 Fla. 650, 652, 653, 195 So. 700 - 29 

Moore on Facts ,  sec,  120, page 167 - - - - - - - - - - - 36, 37  

lL?oore on Fac t s ,  Sec. 397, page 373 - - - - - - - - - - - 3 7  

P l a n t  Investment Co. v. Cook, 74 Fed. 503, 505 - - - - - 41% 

Shayne v. Sa.unders, 129 Fla .  355, 176 So. 495 - - - - - 42 

5Znith v. Cinc innat i ,  e t c .  Rai l road Co., 136 Tenn. 282, 
189 S .  '!la 367, L. K. A,  1917 C .  543 - - - - - - - - - 32 

Srnl.th v.  IJryuhart, 129 Fla ,  742, 176 So. 787 - - - - - - 27 

Stewart v. Bennett,  1 Fla. 437, 441 - - - - - -  - - - - - 25 



Tonges v. ? ? a l t e r  ( ~ n d . ) ,  32 N. 3, (2d) 95, quoting 
Harnik v. Astor ia  Wahogany Co., Inc. ,  1926, 127 
hjTisc. 41, 215 N. Y. S. 219, 220 - - - - - - - - - - - - 42 

Toth v. Perry ( ~ o n n . ) ,  182 A t l .  464 - - - - - - -  - - - - 38 

TJ. S. v. Pan American Petroleum Co., 55 Fed. (2d) 
755, 777 ( C e r t i o r a r i  denied, 287 U. S. 612, 
77 Laln! Xd. 532) - - - - - - - - - - - - - - - - - - - - 27 

R'alker v. Smith, 119 Fla. 430, 161 So. 551 - - - - - - - 28, 4 2  



I N  TIIE SJPRBvE3 COURT OF FLCRIDA. 

CLAUDE E. GAYNON and MAGGIE M. 
GAYNON a s  Co-Partners t r a d i n g  
and doing bus ines s  as GAYNON 
I R O N  WOWS, Appel lants ,  

-VS- 

EI . A. STATlThll, Appellee. 

B R I E F  F O R  A P P E L L E E .  

E r r o r s  and Omissions i n  A 
p e l l a n t s t  H i s t o r y  o&e. 

By t h e  f i rs t  count of t h e  o r i g i n a l  d e c l a r a t i o n ,  t h e  

p l a i n t i f f  Staturn a s s e r t e d  c la ims  f o r  bodl ly  i n j u r i e s  sus t a ined  

by him by t h e  negl igence of t h e  defendant,  damage t o  h i s  auto- 

mobj-le, l o s s  of s e r v i c e s ,  companionship and conso r t sh ip ,  and 

expenses i n c u r r e d  by him by r eason  of bodi ly  i n j u r i e s  sus t a ined  

by h i s  w i f e  i n  consequence of t h e  said negl igence of defendant.  

l3y t h e  second count of said d e c l a r a t i o n  t h e  wi fe ,  Edna 

Staturn, jo ined by p l a i n t i f f  husband, claimed damages f o r  bodi ly  

i n j u r i e s  s u s t a i n e d  by h e r  by r eason  of t h e  s a i d  negl igence  of 

defendant.  

Defendant demurred t o  t h e  said d e c l a r a t i o n  "and t o  

each count t h e r e o f ,  s e v e r a l l y ,  and f o r  s u b s t a n t i a l  m a t t e r s  of law 

, 7 Said t o  be argued,  s t a t e s  t h e  f o l l o w i n g ,  s e v e r a l l y :  -x -'& -'< I 

count Is d u p l i c i t o ~ s . ~  (R. 1-3 - 8) 
-m"*-*".."> - 



On Ju ly  18, 1941,  It was by t he  Court ordered and 

adjudged: "1. Said demurrer Is sus ta ined upon t he  ground t h a t  

t h e  said dec la ra t ion  i s  duplici tous."  (R. 1-8) 

On Ju ly  28, 1941, p l a i n t i f f  13. A. S t a t ~ m  f i l e d  an amended 

dec la ra t ion  i n  a s i ng l e  count i n  h i s  own name alone aga ins t  Claude 

Gaynon and Maggie Gaynon as co-partners e t c .  e l iminat ing  a l l  claims 

on account of i n j u r i e s  t o  h i s  wife ,  Edna Stat~un. (R.I-9) 

Appropriate orders  were entered dismissing the  cause as 

t o  p l a i n t i f f  Edna Statum, amending the pleadings w i t h  r e spec t  t o  

p a r t i e s  defendant, overrul ing demurrer t o  the  declara t ion ,  and deny- 

i ng  motion f o r  compulsory amendment. (R. 1-12, 13, and 14)  

To t h i s  amended dec la ra t ion  t h r ee  p leas  were f i l e d :  

1. Not gu i l t y .  2. Traversing s p e c i f i c  a c t  of negligence. 

3. That  t he  automobile of p l a i n t i f f  was insured  w i t h  a named 

company, which by payment t o  p l a i n t i f f  of $447.29 became 'sub- 

rogated  t o  h i s  claim f o r  daniages t o  h i s  automobfle t o  the  ex- 

t e n t  of said sum. . 1-14) I s sue  was joined on these  p leas  

~ecembe r  12, 1941. (R. 1-15) 

By order entered December 29, 1941, the  cause was s e t  

* f o r  t r i a l  on March 16, 1942, and on saiB 0a.y defendant tendered 

add i t i ona l  p leas  t o  the  f i l i n g  of which objec t ion  was made. 

(3. 1-16, 36, 40) 

The f irst  of those p leas  purports  t o  con t a in  the  record 

of a s u i t  i n s t i t u t e d  i n  t he  C iv i l  Court of Record f o r  Dt~val County, 



by Edna S t a t m ,  joined by H. A. Statum, h e r  husband, and H. A. 

I Staturn, p l a i n t i f f s ,  Ju ly  24, 1941, s ix  days a f t e r  t h e  en t ry  of 

t h e  order  adjudging t h e  o r i g i n a l  dec la ra t ion  i n  t h e  C i r c u i t  Court 

case  dupl ic i tous .  ( R  1-17,, 8 The d e c l a r a t i o n  i n  t h i s  C i v i l  

Court case  appears  t o  have been i n  two counts: 1. Claiming 

damages f o r  personal  i n j u r i e s  sus ta ined  by the wife, p l a i n t i f f ,  

i n  consequence of t h e  negligence of defendants. 2. A second 

count by H. A. Statwn claiming l o s s  of se rv ices ,  companionship 

and consortship,  and expenditures  by h i m  made i n  and about en- 

deavoring t o  have h i s  s a i d  wife cured of h e r  s a i d  i n j u r i e s .  

(R. 1-19) 

To t h i s  dec la ra t ion  t h e  defendants,  a p p e l l a n t s  here ,  

on December 8, 1941, f i l e d  two pleas:  1. Not g u i l t y ,  and 2. 

Traversing s p e c i f i c  a c t  of negligence a l leged .  (R. 1-24) Jo inder  

of i s s u e  on these  p leas  was f i l e d  December 12, 1941. (R. 1-25) 

On March 11, 1942, i n  t h i s  C i v i l  Court case s a i d  de- 

fendants  moved f o r  leave  t o  f i l e  and tendered an a d d i t i o n a l  p lea  

t o  t h e  second count of t h e  dec la ra t ion  as amended, i n  which p l e a  1 
they a l l eged  t h e  i n s t i t u t i o n  on May 21, 1941, of the  C i r c u i t  Court I 
s u i t  (now before t h i s  Court on appeal)  s e t t i n g  f o r t h  i n  f u l l  the 

f irst  count of t h e  amended dec la ra t ion  i n  s a i d  C i r c u i t  Court s u i t ,  

and a i l eg ing  s a i d  c i r c u i t  Court s u i t  t o  'be pending. T h i s  p lea  

concludes '%herefore, defendants say t h a t  said H. A. Statum ought 

no t  t o  be allowed t o  mairltain this a c t i o n  a s  set f o r t h  i n  the  I 
second count of t h e  amended dec la ra t ion  he re in ,  and that t h e  



second count of the  amended dec la ra t ion  he re in  and t h i s  cause 

as t o  a l l  ma t t e r s  s e t  f o r t h  i n  s a i d  second count ought t o  be 

abated o r  d i s r n i ~ s e d . ~  (R. 1-25, 30) 

On t h e  following day, March 12, 1942, said motion and 

p lea  "came on f o r  hear ing  before t he  Courttt and i t  was upon con- 

s i de r a t i on  "ordered that said motion be and i t  i s  hereby denied 

upon the  ground t h a t  s a id  p lea  c o n s t i t u t e s  no defense t o  s a i d  

count.lT ( R  1-31) It i s  a l l eged  i n  t he  f i r s t  of the  add i t iona l  

p l ea s  tendered i n  t h i s  present  C i r cu i t  Court s u i t  that on the  

following day, March 13, 1942, t r i a l  was had, r e s u l t i n g  March 14, 

1942, i n  a v e r d i c t  and judgment f o r  p l a i n t i f f  Edna Statum i n  t he  

sum of $1,300.00, and H. A. Statum i n  t he  sum of $200.00. Said 

p lea  a l l e g e s  s a id  judgment t o  be i n  f u l l  f o r ce  and e f f e c t  and 

a s s e r t s  t he  s a id  judgment i n  favor  of p l a i n t i f f  H. A. Statum t o  

be a ba.r t o  t h i s  present  C i r cu i t  Court s u i t  now on appeal. 

'(H. 1-32) 

The second add i t iona l  p lea  tendered i n  said C i r cu i t  

Court s u i t  P\[arch 16, 1942, was subs t an t i a l l y  similar. (R. 1-32) 

The thi-rd and four th  of sa id  add i t iona l  p leas  a r e  now 

i r i l a t e r i a l  a s  s t a t e d  i n  appe l l an t s  1 b r i e f ,  page 3. 



Analysis of t h e  Evidence: * 

The a n a l y s i s  of t h e  evidence submitted by Appellant 

w i l l  admit of ampl i f ica t ion .  The col l - i s ion  occurred about 2:30 

A. h!. and I t i t  was a p r e t t y  moon l i g h t  night." (R. 11-209) "It 

was r e a l  l i g h t e f t  (R. 1-91) 

The p l a i n t i f f ' s  c a r  was a new Ford. (R. 1-164, 11-211) 

The e n t i r e  length  of t h e  t r u c k  and t r a i l e r  was t h i r t y -  

n ine  f e e t  over a l l .  (R. 1-134) The d is tance  from t h e  ou te r  edge 

of one f r o n t  fender  t o  t h e  ou te r  edge of t h e  o the r  f r o n t  fender  

on t h e  t r a c t o r  was s ix  f e e t .  (R. 1-131, 132) The gas' tank a t  

the  rear of t h e  t r a c t o r  extended out beyond t h e  running board 

f i v e  and three-quarter  inches.  (R. 1-133, 11-276) 

The gas tank  was i t s e l f  two f e e t  i n  he ight ,  thirty-two 

inches  long and two f e e t  wide. It was twelve inches from the  

ground and t h e  dent i n  t h e  tank damaged was approximately e ighteen  

inches f r o n  t h e  ground. The d is tance  from t h e  hub cap t o  t h e  

ground wa.s seventeen ancl one-h'alf inches.  (R. 1-133) 

The t r a i l e r  was e i g h t  f e e t  i n  width  and extended beyond 

t h e  gas  tank on t h e  t r a c t o r  six inches and beyond the  dual t i r e s  

four  and one-quarter. inches.  (R. 1-134) 'The he igh t  of t h e  t r a i l e r  

i n  t h e  f r o n t  from the  ground t o  t h e  lower r a i l  was forty-seven 

inches.  (R. 1-132) 

+ Note: Three toys  were used by witnesses  as models t o  i l l u s t r a t e  
t h e i r  testimony. P l a i n t i f f ' s  c a r  was represented by one 
colored red ,  t h e  i c e  t r u c k  by one colored blue,  and t h e  
t r a c t o r  and t r a i l e r  by a toy truck. 

-5- 



The entLre weight of the  t r a c t o r  and t r a , i l e r ,  which was 

Loaded w i t h  dump c a r  bodies,  was approxiniately th i r ty - four  thousand 

pounds. (R. 11-275) 

It i s  t r u e  that t h e  i c e  t ruck  and t r a i l e r  co l l ided  and 

t h e  f i r s t  poin t  of impact appears  t o  have been t h e  p ro jec t ing  gas  

tank a t  t h e  r e a r  end of the  t r a c t o r ,  but on t h e  morning a f t e r  the 

wreck t h e  a x l e  of t h e  t r a i l e r  was back f u r t h e r  on t h e  l e f t  s i d e  

than i t  was on t h e  r i g h t  an inch and f ive - s ix teen ths ,  t h e  wheel 

was pushed back, and r e p a i r s  made. (R. 11-340) 

The l e f t  s i d e  of the  t r a i l e r  was scraped from j u s t  before 

you g e t  t o  the  middle of t h e  t r a i l e t -  back t o  t h e  end. (R. 11-341) 

It i s  t r u e  that the  p l a i n t i f f  was i n j u r e d  and i t  was 

necessary t o  amputate h i s  r i g h t  l e g  between the  knee and h ip .  It 

i s  a l s o  t r u e  tha t  f o r  many yea r s  p r i o r  t o  t h e  acc ident  p l a i n t i f f  

had a  s t i f f e n e d  r i g h t  knee, hut  t h a t  an a r t i f i c i a l  l e g  w i l l  serve 

s u b s t a n t i a l l y  as well  as the  l e g  which i t  was necessary t o  amputate 

was by no neans es tabl i shed .  It i s  t h e  testimony of one who had 

kn~wn p l a i n t i f f  f o r  many yea r s ,  plowing many a day wi th  him on t h e  

h i l l s i d e  land ,  and who had done a l o t  of carpenter  work wi th  him, 

crawling around on r o o f s ,  t h a t  he had never known of anyt'iing t o  

keep him from doing any work; that he had seen him climbing up 

l adders  and on roofs .  (R. 11-337, 338) 'Ele i n j u r y  occurred 

b!ay 11, 1941. (R. 1-62) The l e g  was taken o f f  s i x  days a f t e r  

the  acc ident .  (R. 1-53) P l a i n t i f f  was i n  the  h o s p i t a l  f i v e  

weeks (E. 1-52) and s ince  he went home t h e r e  have been t h r e e  

p ieces  of s h a t t e r e d  bone worked out  of it. "The doctor taken 



another  one out ,  and i t  i s  s t i l l  f e s t e r e d  up and runs yet ."  

"It w i l l  g e t  r e a l  f r e e  and s t a y  f o r ,  maybe, two o r  t h r e e  days; 

and then w i l l  come up s o r t  of i n  an abscess ,  and then bust  out 

and runs and bleeds.lt It was n o t  healed when las t  looked a t  

but was sti.11 running and h u r t s  a l l  the  time. (R. 1-58) This 

more than t e n  months a f t e r  t h e  acc ident .  (The t r j a l  conmenced 

LIarch 16, 1942. (R. 1-47) Ordinar i ly  you cons ider  hea l ing  of a 

wound about t e n  t o  twelve days assuming you c l e a r  out a l l  t h a t  

e n t i r e  amount of i n f e c t i o n .  (R. 1-101) 

1. Analvsis of the  Qvidence i n  Behalf of P l a i n t i f f .  

The d r i v e r  of t h e  c a r ,  E. H. Rogers, M r .  Statum, Vvho sat 

beside him on the  f r o n t  s e a t ,  and hf rs .  S t a t m ,  who occupied t h e  r e a r  

s e a t  w i t h  a young c h i l d ,  t e s t i f i e d  as t o  t h e  circwnstances of the  

acc ident ,  Mrs. Statum says they were following a b ig  t r a i l e r - t r u c k  

about a mi le  o r  a mi le  and a half ,  She not iced the  t ruck  one time 

l lsor t  of sway over t h e  black l i n e  i n  t h e  road, ++ +t 2c ,& It was about 

f i f t e e n  o r  twenty minute8 before i t  met i n t o  a c a r  and sideswiped 

it anld knocked t h a t  o ther  c a r  around i n t o  us." The c a r  t h a t  was. 

sideswiped was on i t s  s i d e  of t h e  road and t h e  t ruck  and t r a i l e r  

was over ac ross  the  black l i n e .  $he was looking down t h e  road and 

could see t h e  c a r  coming. The t ruck  and t r a i l e r  was over ac ross  the  

b lack  l i n e  about two f e e t .  The panel t ruck  was coming s t r a i g h t .  

She could see the l i g h t s  of i t  good, but would not  say t h a t  she 

could see a l l  of t h e  t r u c k  u n t i l  i t  g o t  r i g h t  up about even w i t h  

t h e  o the r  and sideswiped i t ,  A t  the  reques t  of counsel f o r  de- 

fendant she demonstrated t h e  p o s i t i o n  with models and said t h a t  



she saw the  panel t ruck  when the panel t ruck  and b ig  t ruck  col-  

l ided .  The panel body h i t  r i g h t  about between the cab and t h e  

body pa r t  of i t  and i t  was t h e  f ron t  wheel of the panel body t h a t  

h i t .  She saw then1 come together ,  It t o r e  the  t r u c k l s  l e f t  f r on t  

wheel down and t o r e  and throvved i t  around i n t o  us. The Statwn 

c a r  was on the  r i g h t  hand s i de  of the  road. The bones i n  he r  

l e f t  l e g  were cracked and h e r  l e f t  arm cracked and mashed. She 

d id  not leave the c a r  but sat t h e r e  i n  t he  ca r  and held  up he r  

husband u n t i l  h e lp  came. She could see  t he  s k l d  marks caused on 

the  e a s t  s fde  of t h e  road by the  i c e  t ruck  when i t  went down. 

(R. 11-208, 209, 210, 211, 212, 214, 215) The sk id  marks were 

r i g h t  i n  around behind t he  hack end of t he  t r a i l e r  t ruck  and 

r i g h t  i n  around towards t he  Statum car. (Re 11-216) 

htr. Stat~un saw the  l i g h t  of a  t ruck  coming and j u s t  then  

t h i s  t r a i l e r  t ruck  began t o  p u l l  over t o  i t s  l e f t  ac ross  t he  cen- 

t e r  l i n e  about two f e e t  and a half and sideswiped the  i c e  t ruck ,  

throwing i t  r i g h t  i n  behind the  t r a i l e r  t r u d i  and r i g h t  ac ross  

i n t o  c o l l i s i o n  with  the  S t a t m ~  car .  (R. 1-60) 'The i c e  t ruck  was 

on i t s  r i g h t  hand s i d e  of t he  road coming s t r a i g h t .  There was no 

o the r  c a r  coming i n  e i t h e r  d i r ec t i on .  The t r a i l e r  t ruck  was t rave l -  

i n g  about f o r t y  miles ,  j u s t  a l i t t l e  b i t  f a s t e r  than the  Statwn 

c a r ,  which was a t  l e a s t  f i f t y  o r  s i x t y  f e e t  behind t h e  t r a i l e r  

t ruck.  Mr. Statum was knocked unconscZous and t h e  next th ing  he 

knew he  heard t h e  ambulance and was taken out of the  c a r  and 

placed i n  i t .  (R. 1-50, 51 and 52) 
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The d r ive r  of t he  ca r ,  Edward Herschel Rogers, eighteen 

years  o ld ,  a r e l a t i v e  of the Statums, says they  were t r a i l i n g  a 

big t r a i l e r  t ruck about a mlle and a half '  and saw a ca r  coming 

out of Jacksonvil le  meeting them. It was on i t s  s ide  of the road 

and the  t r a i l e r  t ruck got  over on the l i n e  about two and a ha l f  

o r  three  f e e t ,  and they had a c o l l i s i o n  and the panel body came 

around and h i t  t he  Statum ca r  headon. He could see the  black l i n e  

down the  center  of the  road and was about f i f t y  o r  s i x t y  f e e t  be- 
. hind the t r a i l e r .  There were no other  ca r s  o r  vehic les  approach- 

ing  and the  i c e  t ruck  h i t  r i g h t  along the bed (body) the  bes t  he 

could t e l l ,  and t he  i c e  t ruck s l i d  on around the  t r a i l e r  t ruck 

and cu t  across t h e  l i n e  and i n t o  him. He got out of t h e  ca r ,  

saw the  marks and came around and opened the  door on h i s  uncle ' s  

s lde ,  where he found h i s  uncle and aunt both hur t .  He then went 

down t o  where t h e  ca r s  came together  and found a s k i d  mark on the 

pavement on the  panel t r uck ' s  s i de  of the center  l i n e  about t w o  

and a ha l f  o r  th ree  f e e t .  It was a c l ea r  moonlight night.  

(Re 1-162, 163, 164, 165, 166 and 167) 

Two road patrolmen, L. E. Stover and K. H e  Haddock, I 
both experienced men, reached the scene of t he  accident  within 

an hour o r  l e s s  of i t s  happening, and repor t  the  semi- t ra i ler  

was sideswiped on i t s  l e f t  s i a e  jus t  behind i t s  cab a t  the  gas 

tank. The ca r  going north s t ruck  on i t s  l e f t  f r o n t  fender,  run- 

ning board and hub cap, the  V-8 Sedan, going south, was s t ruck  I 
almost haadon, and the  point, of impact on t he  panel body with t he  1 
V-8 was on, i t s  r i g h t  s ide  i n  f r o n t  of the rad ia to r .  (R.. 1-105, 

106) The semi-trai ler  stopped a t  about t.wo hundred f e e t  south 



of t h e  p o i n t  of impact and they found marks on t h e  e a s t  s i d e  of 

t h e  c e n t e r  of t h e  highway between two and t h r e e  f e e t  e a s t  of the 

c e n t e r .  (R. 1-107) Tl?e l e f t  f r o n t  wheel of t h e  i c e  t r u c k  was 

broken down. The t i r e  was f l a t  and t h e  r i m  was damaged. (R. 1-108) 

They found t h e  panel  body Ford t r u c k  loaded with  i c e .  I t  was i n  

c o n t a c t  wi th  t h e  Ford Sedan, t h e  t r u c k  headed northwest  a c r o s s  t h e  

pavement and t h e  V-8 Sedan was headed more o r  l e s s , s o u t h e a s t .  There 

was a l a r g e  s e m i - t r a i l e r  parked j u s t  o f f  t h e  edge of t h e  pavement 

s e v e r a l  hundred f e e t  south and headed south.  I n  t h e  Ford Sedan 

, we found a l ady  and two nien and l a y i n g  out  on t h e  s i d e  two negroes 

and one was pinned i n  t h e  t r u c k  by some i c e .  (R. 1-147) The only 

s k i d  mark observed s t a r t e d  about two and a h a l f  f e e t  e a s t  of t h e  

c e n t e r  l i n e .  The t r u c k  and t r a i l e r  was dmaged on the l e f t  side, 

t h e  g a s  tank  was damaged and a scrape  down t h e  side of t h e  body, 

and t h e  t i r e s  scraped.  The g a s  t a n k  appeared t o  nave been hit 

from t h e  f r o n t .  (R. 1-147, 148, 149.and 150) Both t h e s e  wi tnesses  

demonstrated t h e  s i t u a t i o n  of t h e  c a r s  with  minatures .  (R. 1-106 

and 151)  
\ 

The o f f i c e r s  found marks on t h e  pavement two o r  t h r e e  

f e e t  East of t h e  c e n t e r  of t h e  highway and extending up t o  where I 
t h e  i c e  t r u c k  stopped,  129 f e e t  from vrhere they  s t a r t e d  t o  where 

they ended. (R. 1-107, 125) There were no sc rape  marks a t  a l l  

on t h e  o t h e r  s i d e  of t h e  l i n e .  (R. 1-149) The s k i d  marks s t a r t e d  

over h e r e  and followed on up t o  the l e f t  f r o n t  wheel of t h e  ice I 

Est imates  of speed a t  which the sedan, t h e  s e m i - t r a i l e r ,  l 
and the i c e  t r u c k  were t r a v e l i n g  and e s t i r r ~ a t e s  of t h e  r e l a t i v e  



d i s t ance  Setvteen the sedan and seriii-trailzr' irr~rnediately pre- 

cediilg t h e  acc ldent  a r e  i n  testimony. A l l  appear to  be e s t i -  

rr~ates o r  approxi:~lations made a f t e r  the  event. There i s  no t e s t i -  

mony tha t  those speeds and d i s t ances  were ir!aintaLnetl a f t e r  t h e  

f i rs t  impact of t h e  i c e  t r u c k  with the s e m i - t r a i l e r ,  nor i s  t h e r e  

t.estli~;ony t h a t  would a f f o r d  a b a s i s  f o r  any accura te  deternlination 

of t h e  r e l a t i v e  e f f e c t  of t h e  counteract ing fo rces  exer ted  by the  

i c e  t r u c k  containing 1500 l b s .  of i c e  w i t h  the  semi - t r a i l e r  having 

a t o t a l  weight of approximately 34,000 l b s .  T h e r ~  i s  no t e s t i -  

mony t h a t  the  power had been shut ol'f froni e i t h e r  of them. That 

t h e  sk id  marks a r e  marks of the  i c e  tr i lck i s  not  i n  d ispute ;  that 

they begin on Zhe East of the  c e n t e r  of t h e  road i s  not  i n  ciispute. 

' . e  testirnoiiy of t h e  road patroln~en i s  attempted , to  be 

discounted by reference  t o  a prelitrtinary r 2 p o r t ,  i n  ~vhich, ac- I 
cording t o  counsel,  they placed "the e n t i r e  blase f o r  the  col- 

l i s i o n  on t h e  negro." But the  subs tant ive  f a c t s  entered i n  the  

r e p o r t  a r e  t e s t i . f i e d  t o  by t h e  two o f f i c e r s  and corrobora te  the  

testimony of the  occupants of the  Statilrn c a r  and of the  negro, 

Cleveland crane. 

Cleveland Crane, a negro twenty-eight years  old and a l l  

h i s  l i f e  a r e s i d e n t  of Callahan, F lor ida ,  was the  drj-ver of the  

i c e  t r u c k  and had come t o  Jaclcsonville t o  g e t  a load of i c e  t o  



be so ld  by him the next day. (R. 1-179) He says i n  going out 

toward Callahan with  h i s  load of i c e  he  met t h e  big t r ~ l c k  which 

was ac ross  the  l e f t  s i d e  of h i s  l i n e ,  t h e  niiddle of the  road, 

maybe about two o r  t h r e e  f e e t .  He ran  r i g h t  along and h i t  the 

s i d e  of t h e  t ruck.  He does n o t  know what was on t h e  s i d e  but  

something on t h e  s i d e  of t h e  b i g  t r u c k  h i t .  "And our t ruck  went 

r i g h t  a s i d e  of i t  u n t i l  i t  g o t  t o  the  back end; then  i t  c u t  ac ross  

the  r o a d ,  on t h e  o ther  s i d e  of the  r o a d m t l  It h i t  about t h e  l e f t  

f r o n t  wheel some place on the  wheel, he doesn ' t  kriow. It seemed 

t o  be the wheel but  he doesn ' t  know what it was. He was J u s t  

pul led  r i g h t  on ac ross  t h e  road. He was unable t o  s t e e r  it. 

(R. 1-180) It seemed l i k e  t h e  wheel broke o r  something, he doesn' t  

know what broke, but  knows t h e  t i r e  went down when i t  h i t .  He 

skidded along s i d e  of the t ruck  and around the back of i t ' a n d  run  

r i g h t  i n t o  t h e  o the r  c a r  head i n t o  it. Both c a r s  were going 

s t r a i g h t  a t  t h e  xinie of the sideswipe. (R. 1-181) 

The two t h i r t e e n  year  o ld  negro boys, Randolph Brooks 

and Sam Madison t e s t i f i e d  t o  the  e f f e c t  t h a t  t h e  t ruck  i n  which 

they were r i d i n g  was on t h e  r i g h t  hand s i d e  of the l i n e  and t h a t  

j u s t  before t h e  c o l l i s i o n  took p lace  t h e  bi-g t ruck  and ~ r a l l e r  

cane ac ross  t h e  l i n e .  ''The b i g  t ruck  was j u s t  swaying ac ross  t h e  

l ine ."  ( ~ a n d o l p h  Brooks, 195, 196, 197) "We saw a b ig  t ruck  

coming; s t  2:- -': ,. we was a p r e t t y  good ways from i t ,  and it came ac ross  

t h e  road about two f e e t  o r  two I e e t  and a h a l f ,  and we went r ight--  

we was going s t rai .ght ,  and it w a s ,  on our s i d e ,  and i t  sideswiped 

our tri.lck, i t  h i t  something on the  bide,  and i t  went r i g h t  along 

' t h e  s i d e ;  and when we passed, t h e r e  was a,nother c a r  coming, and 

i t  went r i g h t  i n t o  t h a t  car."   am h!adison, R. 11-204) 

-12- 
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It appears t h a t  raj-tness J. H. TJnderwood, Jr., was paid 

by a M r .  Huffman $15.00 f o r  some time he took i n  t r y i n g  t o  g e t  
\ 

some information, f o r  t r y i n g  t o f i n d  out  t h e  l o c a t i o n  of some 

negroes that telephoned from h i s  se rv ice  s t a t i o n  on t h e  n igh t  of 

t h e  acc ident .  (R. 11-220, 221) And the  Brooks boy, " t o  keep 

hj.m from botheringN hi:n t o l d  wi tness  Underwood t h a t  he,  Randolph 

mooks,  was a s l e e p  a t  the  time of the  acc ident .  (R. 1-200) 

Both o f f i c e r s  examined the  dent i n  t h e  gas  tank and 

express  tile opirlion t h a t  i t  was caused by a sideswipe, two c a r s  

meeting each o t h e r  s t r a i g h t .  ''It was cairsed from a sideswipe 

l i k e  two t r a i n s  passing each o the r  and they- were c lose  togethert1 

both of them going p e r f e c t l y  s t r a i g h t  a t  the time. (R. 1-121, 

122, 148, 149 and 150) 

M r .  E. E. Hinson, a nian of g r e a t  experience I n  automo- 

b i l e  r e p a i r  work, including tanks and fenders  and bodies and 

metals  of a l l  kinds says,  "I would say i t  was s t r u c k  from d i r e c t l y  

i n  f r o n t . f t  "Well, I donl t  see any wrinkles on t h e  f r o n t  s i d e  but 

t h e  wrinkles  a r e  on t h e  back side.If llWell, i t  genera l ly  wrinkles 

up back behind the  l i c k . "  (R. 1-136) 

M r .  E. F. Koester i n  charge of t h e  frame s t r a igh ten ing  

department of' t h e  Consolidated Autolr~otive Company, experienced 

i n  s t r a igh ten ing  metal ,  including metal  tanks and i n  bending i r o n  

and s t e e l ,  and f o r  twerity-five yea r s  engaged i n  t h a t  kind of work, 

expressed the  opinion that t h e  tank was h i t  on t h e  f r o n t  s i d e  and 

i t  appears t h a t  it was sideswiped; that t h e  dent i n  t h e  tank looks 

l i k e  t h e  bumper s l i d  off  of It and when i t  h i t  i t  r ,o l led  t h e  metal 



t 

back on t h e  o u t s i d e  edge of %he tank.  There was a concave t h e r e  

due t o  t h e  f r o n t  going back. It looks  l i k e  t h e  bvmper h i t  on t h e  

f r o n t  s i d e  of the t ank  and went by. (R. 1-139, 140)  He knows 

t h e  t ank  has to  have a blow on t h e  f r o n t  Side t o  den t  i t  i n  l i k e  
(ax1 e  ?) 

tha t ,  whether t h e  s i l l / o r  t l e  b m p e r .  It appears  t h a t  t h e  t w o  

t r u c k s  were both go ing  s t r a i g h t  a t  t h e  time. The bwiiper, h e  t h i n k s ,  

h i t  r i g h t  a long  about  midway t h e r e  and when t h e  metal  went up it 
~ 

had t o  buckle ,  i t  had t o  p u l l .  On t h e  o l d e r  c a r s  a g r e a t  many of  I 

them, e s p e c i a l l y  Fords, t h e  bumper b r a c k e t s  sag  and some bumpers i 
on some Fords a r e  lower t han  o t h e r s .  The s p r i n g  may s a g  an  i n c h  l 
o r  a ha l f - i nch  and t h e  h e i g h t  of t h e  bumper nould n o t  measure t h e  1 
same. (R. 1-141, 142)  

2. Analysis  of Testir:~ony Respect ing Defendant 1 s Theory. 

John M. Haggerty The s ta tement  of t h i s  wi tness  t o  t h e  

o f f i c e r s  as s e t  f o r t h  i n  t h e i r  r e p o r t ,  E x h i b i t  t lHt ' ,  i n d i c a t e s  a 

s ideswipe o f  h i s  t r a i l e r  r a t h e r  than  t h a t  t h e  t r u c k  tu rned  i n t o  

t h e  t r a c t o r .  

And i n  i d e n t i f y i n g  t h e  photograph, Exl l ib i t  "El1 , (De- 

f e n d a n t ' s  Exl l ib i t  11 f o r  i d e n t i f i c a t i o n )  w i tnes s  said he was 

p r e s e n t  when t h e  p i c t u r e  was taken  on a Monday fo l lowing  t h e  acc i -  I 
den t ,  (R. 11-225)' and tha t  he  d e f i n i t e l g  i d e n t i f i e d  t h e  p l a c e  as i 
t h e  p l ace  where t h e  a c c i d e n t  happened by t a k i n g  h i s  hub cap on 

t h e  r e a r  of h i s  t r a c t o r  wheels and p l ac ing  i t  about  f i f t e e n  y a r d s  

off t h e  pavement. (R. 11-226) 9i3ilt on cross-examination i t  ap-' 

pea r s  t h a t  he  t e s t i f i e d  i n  I~'rr-s. S ta tumls  case  i n  t h e  C i ' v i . 1  Court 



of Hecord that he i d e n t i f i e d  t h e  p lace  of t h e  acc ident  by a l o t  

of g l a s s  on t h e  road. (R. 11-226, 227, 231) The p i c t u r e  shows 

no g l a s s .  (R. 11-231) 

He s a y s - t h a t  t h e  fj.rst th4ng t h a t  t h e  t r u c k  h i t  was -the 

tank. "It passed the f r o n t  of my t r a c t o r  and connected with  my 

saddle tank." (R. 11-229) "Q M r .  Haggerty, what d i r e c t l o n  was 

t h i s  negrots  i c e  t ruck  coming when t h e  sideswipe took place? 

A It was coming due nor th ,  sir. ( R. 11-232) "A It came due 

nor th ,  sir,  but  I wouldn't be abso lu te ly  p o s i t i v e  of i t ,  sir,  

where i t  hj.t me a t ,  because I d i d n ' t  see  it. -4:- 2:- st  S i r ,  the  

i c e  t r u c k  sideswiped me and continued on.'' (R. 11-233) 

Fay Keadows: The testimony of Fay Meadows i s  not  

m a t e r i a l l y  i n c o n s i s t e n t  with t h e  testimony of p l a i n t i f f r s  w i t -  

nesses.  The Sta.tum c a r  passed him a t  t h e  junct ion of t h e  new 

and o ld  Kings Roads. J u s t  a few seconds passed from t h e  tTme he 

las t  saw i t  u n t i l  i t  was wrecked. He looked over a t  t h e  o ld  Kings 

Road where t h e  two c a r s  drove head l i g h t s  right up together  t o  see  

i f  t h a t  was a wreck and.looked rj-ght back. He not iced  the  t ruck  

and t r a i l e r  ahead. H e  followed a t  a d is tance  of ahout th ree  o r  

f o u r  c i t y  blocks and t h e  wheels of t h e  t r a i l e r  were r i g h t  on t h e  

edge of the  pavement. The  Statlm c a r  was on i t s  s i d e  of the 

pavement. He looked of f  f o r  an i n s t a n t  and when he looked back 

t h e  wreck had occurred. ( H. 11-251, 252, 253) He would say i t  



was around a rr~i le  and a h a l f  frorn the  o l d  Kings Road where he 

looked over, down t o  where t h i s  accident  happened. (R. 11-269) 

On cross-examination, he says:  "& Now, you were way up the  I 

' r o a d ,  four  blocks,  four  c i t y  blocks,  a s  you c a l l  i t ,  and you - 1  
looked over t o  t h i s  o the r  what you thought was a wreck, and 1 
j u s t  before you looked over a t  t h i s  o the r  wreck, you saw the I 
wheels of t h e  t r u c k  and t r a i l e r  that f igured  i n  t h i s  acc ident ,  

and they were way over on the  r i g h t  hand s i d e  of the  road? 

A No, sir,  I never seen t h e  wheels; I seen the  clearance 

l i g h t s  on the  edge of h i s  body. Q Well, l s n t t  t h a t  even wi th  

t h e  edge of U'ie wheels, s i r ?  A Well, i t  j.s very near  i t ,  I 

would imagine. , I  d idn ' t  look a t  t h e  t ruck ,  but I f i g u r e  i t  Is 

very  near  the  edge of ttle wheel. " (R. 11-270) He got  out ,  car- 

ry ing  h i s  f i r e  ext ingl l isher ,  and seeing they werenct goin,? t o  

catch f i r e ,  went back and put f l a r e s  out.  (R. 11-253) he 

makes repeated reference  t o  t h e  f l a r e s  and says that one of 

them was one hundred f e e t  behind t h e i r  t ruck and one a t  t h e  

end of the  t r a i l e r  and one one hundred f e e t  I n  f r o n t  of 

the  t r a c t o r .  (R. 11-254) Neither of t h e  o f f i c e r s ,  (R. 1-110, 

150) nor Mrs. Statum, (H. 11-218) nor Cleveland Crane, 

(R. 1-183) saw them. We a r e  aware of no reference  t o  them 

by any o the r  witness. 



J. L. UcIntosh: YBe testimony of I\,Tr. McIn-tosh comes 
I 

t o  t h i s :  There were marks on the  e a s t  s i d e  of the  road and marks 

on t h e  west s i d e  of t h e  road from which t h e  witness  made h i s  own 

deductions.  ffVJhen I got  t h e r e ,  t h i s  t r u c k  was on the  edge of t h e  

road, on t h e  shoulder of t h e  road; and t h i s  r e d  Ford, which i s  the 

Tennessee ca r ,  was about i n  t h e  angle  l i k e  t h i s  when I go t  t h e r e  and 

t h i s  b lue  Ford, t h e  panel t ruck ,  which was an i c e  t ruck ,  was about 

i n  that shape, l i k e  that ,  (p lac ing  models). (R. 1 - 9 1  "The marks 

that I seen on t h e  road was on t h e  west s i d e  of t h e  road; and t h e r e  

was some on t h e  e a s t  s i d e ,  too ,  where t h e  t r u c k  h i t  t h i s  o t h e r  

t ruck.  The s igns  on t h e  road, i- t  looked l i k e  where i t  h i t  t h e  I 
t ruck ,  was, on t h e  west s i d e  of the  road; and i t  bounced o f f ,  i t  

looked l i k e ,  and that i s  when i t  come on i n t o  t h i s  Tennessee c a r  

,% And where t h e  c a r  bounced according t o  t h e  s igns  on t h e  road. * +t A 

back over the  road, over the  mark i n  t h e  niiddle of  t'ne road, i t  

looked l i k e  a t i r e  ha6 went down, o r  had blowed out ,  from t h e  h i t  

on t h e  t ruck ;  and tha t  i s  the  reason, I f i g u r e ,  that  i t  went i n t o  

t h e  Tennessee car .  I f  (R. 1-92) 

But beyond the  ex i s t ence  of the marks, the testimony of 

t@is witness  i s  inference  of t h e  w j  t n e s s  from what he may have ob- 

served and as t o  which he t e s t i . f i ed ,  ma t t e r s  upon which the Ju~y 

was bound t o  m a k e t i t s  own f ind lng  upon a cons idera t ion  of a l l  o f  

t h e  testimony i n  t h e  case. 

The photographs and e x h i b i t s ,  of course,  f o r  the  K ~ O S ~  

p a r t  speak f o r  themselves. The photograph, Exklj-hit IfEft, i s  very 



d e f i n i t e l y  n o t  a photograph of t h e  p l ace  involved  i n  t h e  scene of .  

t h e  co l l i s j -on ,  as appears  from t h e  foregoing  s ta tenlent  of  Vr. 

F a g e e r t y t s  test imony. And I le r sche l  Rogers t e s t i f i e d  t h e  s i d e s  of 

t h e  road  don ' t  l ook  t h e  same and i t  shows no sk ids .  (R. 1-170, 

171) Bit those  photographs and p'rlysical o b j e c t s ,  a l l  i nd i ca t ing '  

c o n d i t i o n s  fo l lowing  t h e  a c c i d e n t ,  a r e  t o  be considered i n  the  

l i g h t  of  t h e  c i r cuns t ances  of t h e  happening as shown by t n e  t e s t i -  

mony of t h e  vvitnesses. For example: t h e  ;?;heel i n  evidence may be 

cornpared with t h e  dent  i n  t h e  t ank  a long  with  t h e  testiniony of 

Cleveland Crarle t h a t  he  t h i n k s  tlie l e f t  f r o n t  wheel h i t  t h e  o t h e r  

t r u c k ,  (R. 1-184) bu t  i t  must be cons idered  i n  connect ion w i th  h i s  

p reced ing  tes t imony . that  t h e  t r u c k  was a c r o s s  t h e  l i n e  "and we 

j u s t  r a n  r i s h t  a long  and h i t  t h e  s i d e  of that .  It h i t  t h e  s i d e  

of t h e  t ruck .  I don ' t  kno~v vvhat was on t h e  s i d e ,  bu t  something 

on t h e  s i d e  of i t  j u s t  h i t  -::- -:I -::- And our  t r u c k  went, r i gh t  a s i d e  

of i t  u n t i l  i t  g o t  t o  tne  back erid; then  i t  c u t  a c r o s s  t h e  

road ,  on t h e  o t h e r  s i d e  of  t h e  road." (R. 1-180) "Q You don ' t  

know whether i t  was t h e  fender ,  S ~ m p e r ,  o r  lvheel, do you? A 

No, s ir ,  i t  seeped t o  be the wheel; I don ' t  know wilat i t  was. 

- -  ;: - -  ;: - -  ;: I was t r y i n g  t o  ho ld  i t .  ~5 G i  35 I was j u s t  p u l l e d  r i g h t  

on a c r o s s  t h e  road.  3:- $5 : (R. 1-180) I t  -'c n -'< 9 I ~ < ~ I O W  t h e  

t i r e  went down .when It h i t .  Q And you s a y ,  t h a t  you skidded 

a long  t h e  s i d e  of t h e  t ruck?  A Yes, sir. And around t h e  back 

of i t? A Yes, sir. +:- -'% ,. --- ,. both c a r s  were going s t ra ight  ." 
(3.  1-181) 

It i s  t r u e  t h a t  defendant  cal . led  e x p e r t  witnesses who 

t e s t i f i e d  t o  t h e  e f f e c t  tklat t h e  wheel had t o  be c u t  t o  t h e  l e f t  

i n  o r d e r  f o r  t h e  bw.riper t o  miss t h e  tank.  (J0h.n E. S ikes ,  R. II- 



284, 303) (W. G. Erennan, R o  11-288) (A. W. Stone, R. 11-295, 314) 

I (K. A. Stowe, R. 11-325) 

On c ross  examination i t  appears:  

,John E. Sikes: t h a t  a f r o n t  olow cause a con- 

cave on t h e  f r o n t  s i d e  of' t h e  tank,  and t h a t  t h e r e  i s  a concave 

behind the  corner (R. 11-305), that bllmper s t e e l  w i l l  bend (R. 11- 

307),  that i n  the  p i c t u r e  the  bunlper bracket  i s  bent down s l i g h t l y  

(R. 11-308), t h a t  t h e  hub cap passing t h e  tank could have scraped 

i t  (R. 11-309), t h a t  if t h e  end of the ax le  s t r u c k  t h e  tank, i t  

could have bent it; o r  if t h e  bumper o r  bwl~per bracket  s t r u c k  i t ,  

i t  could have bent i t ,  i f  i t  h i t  i t  h a r d  enough; o r  i f  t h e  fender  

s t r u c k  it, i t  could have bent i t .  (R. 11-309) The bumper i s  . 

concave on t h e  f r o n t  and i f  t h a t  had scraped along the  tank, it 

would not  have rrlade a scrape mark t h r e e  and one ha l f  inches.  

(R. 11-334) 

W. G. Brennan: Bumpers a r e  n;ade out  of sp r ing  s t e e l .  

Once i n  a while they w f l l  bend. Most of the  time they w i l l  break. 

(R. 11-290) After  exh lb i t ing  photograph t o  witness:  ' t ~ i ~ e l l ,  I 

w l l l  probably admit t h a t  one i s  bent." (R. 11-290) 

A. W. Stone: tlIVow, i f  t h e  weight t h a t  was requi red  t o  

f o l d  t h a t  wheel and l e t  i t  pass by t h i s  tank was g r e a t  enough t o  

t u r n  i t  around, yes ,  it woulO do so. But, now, whether t h a t  re-  

quired amount of weight would be the re ,  I cannot answer your 

q u e ~ t i o n . ~ ~  (R.  11-318) ItT'nis spot  he re  -- the  hub would have 

h i t  it,  but not  down here  ( ind lca t lng) .  43 GF s w e l l ,  a s  a mat ter  



of f a c t ,  p a r t  of the  c a r  could have h i t  i t ,  sir, i n  passing by. 

,% ,. >'. ,, 2C ,* This  here  running board could have done that.  It i s  a 

I l i t t l e  lower, I be l i eve ,  than the  hub cap. * 4s * of course we 

a l l  know t h a t  t h e  hub cap, i t s e l f ,  could not have bent i t ,  but 

t h e  head of t h e  s i l l  (axle?) could have. The hub cap i s  s inp ly  

a l i t t l e  piece of t i n . "  (R. 11-319, 320) Refer r ing  t o  going 

I don1 t th ink  f l a t  of t h e  burs ted  t i r e ,  '!Not before i t  h i t ;  +t G- 

you have ever  seen one b u r s t  and go do~nm i n  a s p l i t  second. They 

usua l ly  r e q u i r e  a minute o r  so. If (R. 11-320, ,321) And on the  

former t r ia l  i n  t h e  C i v i l  Court of Record, witness  th inks  he sald, '  

o r  be l i eves  he sa id :  I l l ( $  You d o n f t  know, then, whether t h e ,  b~lmper 

h i t  i t  o r  whether the  fender  h i t  i t ,  o r  ~ ~ h e t ~ h e r  t h e  hub cap h i t  

i t  f i r s t ,  do you?1It I11A I sa.y that t h e  bumper h l t  i t  f i rs t ,  i f  

i t  was going s t r a i g h t .  f t f  The wi tness  f i n d s  two f o l d s  ( i n  the  rim) 

on the  wheel shown i n  Defendants1 3xhlb i t  ItCl1. (R. 11-322, 323) 

K. A.  Stove, asked, I t i f  t h e r e  was a s t r a i g h t  r a i l r o a d  

t r a c k ,  head on, t h a t  i s  a p a r a l l e l  r a i l r o a d  t r a c k  c o l l i s i o n  ( indi-  

c a t i n g ) ,  between the  f r o n t  end of t h a t ,  and t k e  f r o n t  end of t h a t  

Ford: would i t  not  make a concave around behind that  corner ,  s i r ? "  

\!:itness answered, Ityes, i t  ~vould bend i n .  I be l i eve  i t  would 

bend i n .  The metal has t o  go sorr~e p lace  s 4:- 4c Regardless of how 

i t  h i t s ,  i t  t akes  more t o  bend jiietal out ,  than i t  does i n .  I t  

goes i n  e a s i e r ,  r ega rd less  of how' i t  i s  h i . t  . I n  my opinion, any 

place i n  that ccrner ,  would have bent i t  l i k e  t h a t . "  (R. 11-329) 

Referring; t o  t h e  s t r a i g h t  l i n e s  al.on[; t h e  s?.de of the  

tank: ItI bel leve  t h a t  p a r t  of the hub on the  Ford. made th3. t .  



That i s  my opinion. It i s  about the  same s ize ."  I f  t h e  r i m  

looked j_rm:ediately a f t e r  t h e  acci-dent as .indicated on t h e  photo- 

graph, i t  i s  q u i t e  poss ib le  that  t h e  end of t ha t  a x l e  would 
, 

knock (an ind ica ted  h o l e )  i n  t h e  tank. (R. 11-330) If t h e  

r i m  had been c u t  a t  an angle  and hooked on t h e  f r o n t  of t h a t  

corner ,  t h e  t r u c k  and t r a i l e r ,  a t  a speed of about fo r ty - f ive  

miles an hour, it would n a t u r a l l y  J e r k  t ha t  wheel around, 

(R. 11-331, 332) 

Redirect:  Refer r ing  t o , t h e  f o l d  on t h e  l e f t  f r o n t  

wheel shown i n  Defendants, "CU,  "Tfell, i t  was caused by i t  going 

i n  a t  t h a t  angle  and a l s o  passing t h e  tank;  i t  would have bent  

it r i g h t  s t r a i g h t  back, i f  it g o t  by it.'' (R. 11-332)  he a x l e  

could have bent and helped i t  go by, c* 2c Oh,as soon as it  h i t ,  

i t  would p u l l  i t  l i k e  t h a t  and shove t h a t  bend i n  it ." (R. 11-333) 

I n  response t o  ques t ions  by t h e  Courtc: "Isnvt  i t  a f a c t  

t h a t  a f t e r  an impact betyeen t h i s  panel body t ruck  and t h e  o the r  

t ruck ,  t h e  d i r e c t i o n  t h a t  e i t h e r  the  b ig  t ruck  c r  the  pa-riel body 

t r u c k  would take a f t e r  t h e  impact would depend, i n  a d d i t i o n  t o  t h e  

angle  a t  which t h e  impact too& place,  on t h e  weight and t h e  speed 

of the-  t ruck ,  and on the  weight and the  speed of ' t h e  l i t t l e  panel 

body? A Yes, sir, a whole l o t  would depend on t h a t ,  I would thilzk, 

The Court: TPe momentum and t h e  weight and a l l  those th ings  would 

e n t e r  i n t o  the  d i r e c t i o n  t h a t  the  big t r u c k  a,nd t h e  l i t t l e  t r u c k  

would have taken? A I t h ~ r ~ k  so,  too. The Court: That i s  cor- 

r e c t ,  i s n ' t  i t ?  A yes ,  sir." (R. 11-333) 



do not  f i n d  i n  t h e  Road P a t r o l  Report, Exhlb i t  ItHH, 

anything tha t  would d i s c r e d i t  t h e  testimony of t h e  d r i v e r  of t h e  

Statum c a r ,  Flerschel Rogers, t h e  of i'?.cers, or  Cleveland Crane. 

It i s  trl.le t h e  >repor t  recorded Herschel Rogers as  having s t a t e d  

that a l l  of a sudden a t r u c k  o r  c a r  going North sideslfirlped the  

t ra . i le r -  i n  f r o n t  of h i ~ i  and then crashed head. on i n t o  h i s  ca r ,  

hut  we f i n d  i n  t h e  statement no occasion f o r  t h e  i t a l j c i z e d  

st? tement ( i n  t h e  Br ief ,  page 8) !'and not  v i c e  versat ' .  Pa.tro1- 

n:an Stover says Crane and Rogers were both i n  g r e a t  pain and he  

woulcl say a serni-conscious condition.  (R. 1-126) Patrolman 

Iladdock says "The d r i v e r  of t h e  Tennessee c a r ,  and tile negro, . 

were both suffering'  from head i n j u r i e s ;  and t h a t  i s  t h e  reason 

we quest ioned rheni again a day o r  so l a t e r .  -:+ -- -c ,* They seemed 



(J,I.BSTI O N S  I bJV0LVI";D. 

F i r s t  Qu.estlon. 

The prirrary ques t ion  involved i s  thj.s: Defendant, 

havlng denlrlrred t o  the o r i g i n a l  dec la ra t ion  "and t o  each count 

thereof  seve ra l ly , "  and f o r  s u b s t a n t i a l  mat te rs  of law t o  be 

argued, s t a t e d  t h e  Pollovring: I r  $5 $2 7. Said count i s  dupll-ci- 

tous r f ;  t h e  dec la ra t ion  cons i s t ing  of TWO counts,  the  f i rs t  b j  

p l a i n t i f f  husband seeking recovery f o r  i n j u r i e s  sus ta lned  i n  h i s  

own body and limbs, da~nage done h i s  autonlobile, and l o s s  of ser- 

v i c e s ,  companionship and consor tsh ip  and expenses incurred  i n  

consequence of personal i n j u r i e s  t o  h i s  wtfe,  and a second count 

by t h e  wlfe ,  Edna Statun,  joined by h e r  husband, seeking recovery 

f o r  i n j u r i e s  sustained by h e r  i n  h e r  own perzon, and the  Court 

l aving sus ta ined  the  s a i d  derrjurrer ilpon the ground t h a t  t h e  said 

decl-aratj-on was dupl-icitous,  and the  p l a i n t i f f  having merliled h i s  

decl-arati-on t o  meet the  demurrer by el-iminating a l l  re ference  t o  

t h e  wife,  may the  defendant t h e r e a f t %  contend t h a t  i n  so doin& 

p l a i n t i f f  s p l l t  a slngl-e cause of ac t ion .  

The C i r c u i t  Court decliiied leave  t o  f i l e  proposed 

p leas  making ssl-~ch content lon.  ($3. 1-41) 

Subordi-nate t o  t h i s  i s  the  cjuesti(?n whether t h e  de- 

fendant :r!r).ien l a t e r  sued i n  the  C iv i l  Court of Fiecord f o r  cl:8ri:a&es 

arising out of i n j u r i e s  L O  the  % i f e  so el iminated from the  first 

s u i t  by amendment, h a v i n ~  re f ra ined  from f i l i n g  a p lea  of Corner 

a c t i o n  pencij-nt; u n t i l  more than t h r e e  nionths a f t e r  f i l i n g  pl-eas 



t o  the  lr~erj- ts  and i s s u e  jo ined thereon ,  (13. 1-24, 25) and t h e  

C i v i l  Court of Record havlng denied the a p p l i c a t i o n  t o  f i l e  s a i d  

p l e a  of former a c t i o n  pending upon t h e  ground that sald p l e a  

c o n s t i t u t e s  no defense  t o  said count ,  and dePenciant having faj l e d  

t o  appea l  from t h e  judgment f o r  p l a i n t i f f  i n  t h a t  Court and cause ,  - 

may defendant  he hea rd  t o  contend t h a t  'the n a . t t e r s  a s s e r t e d  i n  t h e  

said o r i g i n a l  d e c l a r a t i o n  o r  t h e  s e v e r a l  counts  t he reo f  c o n s t i -  

t u t e d  a s i n g l e ,  cause of acti.on. 

The C i r c u i t  Court dec l ined  l e a v e  t o  f i l e  pr-oposed 

p l e a s  inaking such conten t ion .  (I?. 1-41) 

Second ques t ion .  

This  ques t ion  as s t a t e d  i g n o r e s  t h e  testimoliy of t h e  

on ly  eye wi tnes ses ,  whose testiinoriy i s  i n  no wise inipeached o r  

d i s c r e d i t e d .  

Third Question. 

T h l s  ques t ion  completely i gno res  t h e  testlrr;ony of t h e  

above n;entioned eye wi tnes ses ,  l t~iI~ich,  i f  t r u e ,  shows t h e  s o l e  

proximate cause of t h e  i n j u r y  t o  have been t h e  n e ~ l j - g e n t  opera- 

ti-on of defendant  1 s t r i ~ c k  and t r a i l e r .  

Fourth Question. 

The. f oubth q u e s t i o n  as propounded by a p p e l l a n t  coniplete- 

l y  i g n o r e s  t h e  f a c t  (undi-sputed) t h a t  tsie p l a i n t i f f '  H. A. Statum 

was a t  t h e  tirne of t h e  trj-a1 s u f f e r i n g  from an  unhealed wound 

that rnore than  t e n  months a f t e r  t h e  acc iden t  was s t i l l  running 

and p a i n f u l .  It a l s o  igno res  t h e  f a c t  (undisputed)  tha t  t h e  i n j u r y  

t o  h i s  r i g h t  wrist was a t  t h e  t ime  of a e  t r i a l  s t i l l  d i sab l ing .  

-23- 



First Ques t ion .  

[ l ~ e f e n d a n t  may waive t h e  enforcement of  t h e  
r u l e  a g a i n s t  s p l i t t i n g  causes  of  a c t i o n ,  and such a 
waiver w i l l  be i;-.!plied fron; a f a i l u r e  t o  o b j e c t  when 
t h e  r u l e  i s  no t  fol lowed.t1 

4;. J. s., page 1312. 

Thus, 

defendant waives h i s  r i g h t  t o  o b j e c t  t o  
s p l i t t i n g  t h e  cause of  a c t i o n  by f a i l u r e  t o  demur o r  
p lead  i n  t h e  second a c t i o n  t h e  pendency of t h e  f irst ,  
o r  by f a i l u r e  t o  appeal  from an  adverse  judgment i n  
t h e  second action.Ir  

1 C .  ?J. S., 1313, no te  62. 

ItJudgrnent f o r  p rope r ty  damage he ld  n o t  t o  
h a r  p l a i n t i f f t s  s e p a r a t e  recovery f o r  i n j u r i e s  i n  t h e  
same a c c i d e n t ,   here a c t i o n  f o r  i n j u r i e s  x a s  fi-rst 
commenced, and defendant  f a i l e d  t o  a l l e g e d  nonconsent 
t o  sp l i t t in : ;  cause  of acti.on.lt 

1 C .  J .  S., 1313, no te  52. 

As we have seen,  t h e  defendant i n  t h e  C i v i l  Court of 

Record c a s e  f i l e d  p l e a s  of n o t  g u i a t y  and denying negl igence on 

December 8, 1941, t h e  d e c l a r a t i o n  i n  t h a t  c a s e  having been f i l e d  

August 4,  1941. (R. 1-19, 24) Jo inde r  of  i s s u e  on t h o s e  p l e a s  

was f i l e d  i n  that  c a s e  December 12, 1941. (R. 1-25) Not u n t i l  

March 11, 1942, d i d  t h e  defendants  f i l e  t h e i r  proposed a d d i t i o n a l  

p l e a  w i th  motion f o r  l e a v e  t o  f i l e  same. (R. 1-25) 

IJnder Sec t lon  4319, Compiled General Laws of  1927, 

p l e a s  i n  abzte~nerl t  might have been pleaded wi-th p l e a s  i-n bar 
where t h e  S t a t u t e  i s  not  a v a i l e d  of 

o r  t o  t h e  m e r i t s ,  bu t / the  common law r u l e  t h a t  a p l e a  t o  t h e  



mer i t s  waives a l l  matter  i.n abatement s t i l l  obtained and ob- 

t a i n s ,  (s tewart  v. Bennett, 1 Fla. 437, 441) and the  Judge of 

t he  Civi l  Court of Eecord was obviously r i g h t  i n  denying the  

motion t o  f i l e  t h i s  proposed plea  Itupon the  ground t h a t  said 

p lea  cons t i t u t e s  no defense t o  said count . I t  (R. 1-31) 

I n  Stapp v. Andrews ( ~ e n n . ) ,  113 S. W. (2d). 749, de- 

cided March 5, 1938, the  Court sa id :  

I1l'he r u l e  aga ins t  s p l i t t i n g  a cause of a c t i on  
Is f o r  the  benef i t  of the  defendant t o  p ro tec t  him agains t  
m u l t i p l i c i t y  of s u i t s ,  and may be waived by him; and such 
waiver w i l l  be presumed unless  t imely and proper object ion 
i s  made. 1 Corpus Juris Secumdurn, Actions, p. 1312; Globe 
& Rutgers F i re  Ins .  Co. v. Cleveland, 162 Tenn. 83, 34 
S. W. 2d 1059; Matheny v. Weston Hotel Co., 140 Tenn. 41, 
203 S. W. 327; Dews v. Eastharn, 13 Tenn. 296, 5 Yerg. 297. 

ItA l ist  of cases  i l l u s t r a t i n g  such waiver w i l l  
be found i n  t h e  note t o  the  Corpus J u r i s  t e x t  r e f e r r ed  t o  
above, and the  annotat ion t o  Georgia Ry. & Power Co. v. 
Endsley, 167 Ga. 439, 145 S. E. 851, 62 A. L. R. 256. The 
p r inc ip l e  deduced frorc these decisions i s  that where the  
cause of a c t i on  I s  s p l i t  and the  defendant submits  t o  a 
t r i a l  upon t he  mer i t s  i n  t he  severa l  cases ,  he will be 
deemed t o  have waived t he  ru l e  aga ins t  s p l i t t i n g  a cause 
of ac t ion .  We have been c i t e d  t o  no au thor i ty  taking a 
contrary posi t ion.  I n  t h i s  case,  ins tead  of invoking the  
r u l e ,  as i t  was h i s  p r iv i l ege  t o  do, the  defendant acquiesced 
i n  the  hearing of both cases a t  the  same time upon the merits.  
We can conceive of' no inore e f f ec t i ve  manner of waiving t he  
ru l e .  

"In Georgia Ry. & Power Co. v. Endsley, supra, 
and t he  annotat ion foll-owing the  opinion r e f e r r ed  t o  above, 
i t  w i l l  be noted t h a t  i n  nwl~erous j u r i sd i c t i ons  it i s  
held  t h a t  where an account has been s p l i t  i n t o  severa l  
parce ls  and simultaneous s u i t s  I n s t i t u t e d  on each akains t  . 
the  defendant, with h i s  knowledge, by f a i l i n g  t o  objec t  
t o  e i t h e r  of the  ac t ions  on t he  gt.-o~nd f a f  another  a c t i on  
pending! u n t i l  a f t e r  t he  p l a in t i f f '  recovers judgment i n  
one of t he  s u i t s ,  he w i l l  be presumed t o  have consented 
t o  t he  s p l i t t i n g  of t he  cause of a c t i on  and precluded from 
pleading the  judgment so obtained i n  ba r  of the  o ther  
s u i t s .  



It'CVe f i n d  i t  unnecessary i n  t h i s  case  t o  ex- 
tend  t h e  waiver doc t r ine  as f a r  a s  t h e  c o u r t s  have done 
i n  t h e  dec i s ions  r e f e r r e d  t o  above. But from t h e  rr,oaern 
decisions i t  appears  t h a t  c o u r t s  a r e  re1u.ctan-L t o  g ive  
e f f e c t  t o  r u l e s  of procedure which s e m  ha r sh  and un- 
fa i r ,  and which prevent  a l i t i g a n t  from having h i s  c la im 
ad jud ica ted  upon i t s  mer i t s .  Itvrhere a  defendant has tJF?e 
oppor tuni ty  t o  ob jec t  t o  t h e  s p l i t t i n g  of t h e  cause, of 
a c t i o n  and does not  do so ,  he should be he ld  t o  have 
waived same. 

Stapp v. Andrevs (Tenn. ), 
113 S. YJ. (2d) 749, 

Eut i n  t h i s  case  no t  only d i d  defend3nt waive t h e  

s p l i t t i n g ,  i f  a s p l i t t i n g  t h e r e  was, but by h i s  demurrer i n  t h e  

C i r c u i t  Court case  and t h e  o rde r  s u s t a i n i n g  t h e  same, he  ln- 

duced It. 

By h i s  dernurrer f i l e d  Ju ly  7, 1941, " to  t h e  d e c l a r a t i o n  

h e r e i n  and t o  \each count thereof  seve ra l ly"  he s u r x n i ~ s  f o r  sub- 

s t an t i a l  matters of 1a.w t o  he argued, among ' o the r s ,  t h e  following: 

"7. Said count i s  dupl ic i tous ."  3y orde r  of the  Court f i l e d  

J u l y  18, 1941, " s a i d  demurrer i s .  sus t a ined  upon t h e  ground t h a t  

t h e  s a i d  declaration i s  d u p l i c i t o u s m f t  (R. 1-8) 

It i s  'but sl-mple mat te r  of good f a i t h  and fari..r dea l ing  

t h a t  

''a p a r t y  cannot,  e i t h e r  i n  t h e  course  of l i t i g a t i o n  o r  
i n  dea l ings  i n  p a i s ,  occupy inconsi.steiit  posi Lions. " 

Lyle v. Hunter, 
102 Fla. 973, 136 SO. 633. 

What we a r e  inv0kin.g i s  

'tple doc t r ine  of es toppel  a g a i n s t  i n c o n s i s t e n t  posi-  
t i o n s  i n  j u d i c i a l  proceediligs, n o t  -che doc t r ine  of  
r adjudica ta . "  

Lee v. Fowler, 
115 Fla.  429, 430, 155 So. 647. 



"A par ty  i s  estopped t o  make defense o r  objec- 
t i o n  i n c o n s i s t e n t  with p o s i t i o n  previously a s s e r t e d  by 
him, which p o s i t i o n  was s i ~ c c e s s f u l l y  maintained." 

3i t h  v. Urquhart , 
129 Fla.  742, 176 So. 787. 

Having by demurrer urged t h a t  the  f i rs t  count of the 

o r i g i n a l  d e c l a r a t i o n  combirling clairns f o r  bodj-ly i n j u r i e s  t o  

p l a i n t i f f  i n  h i s  own person, damage t o  h i s  automobile, and l o s s  I 
of s e r v i c e s  and consortium and expenses incurred  i n  consequence 

of personal  i n j u r i e s  t o  h i s  wife was dup l i c i tous ;  dePendant w i l l  

no t  now be admitted t o  say that t h e  claim made i n  t h e  amended I 
d e c l a r a t i o n  f o r  i n j u r i e s  t o  p l a i n t i f f  i n  h i s  own person and 

damage done h i s  automobile i s  but  p a r t  of a s i n g l e  cause of a c t i o n  I 
embracing therewith l o s s  of se rv ices  and consortium and expenses 

incurred  i n  consequence of bodi ly i n j u r i e s  sus ta ined  by t h e  wife. I 
"It i s  s e l f  ev ident ,  that i f  t h e  p l a i n t i f f  i s  

not  au thor ized  t o  jo in  two o r  more causes of a c t i o n ,  he 
cannot l a t e r  be wet with t h e  defense t h a t  he s p l i t  such 
causes of act ion:r t  

U. S. v. Pan American Petroleum Co., 
, 55 Fed. (2d) 755, 777. 

( C e r t i o r a r i  denied, 287 U. S. 612, 
77 Law Ed. 532. ) 

This makes it  unnecessary t o  determine whether the re  

was a s p l i t t i n g  of t h e  cause of a c t i o n  by t h e  ~ u i t  i n  C i v i l  Court 

of Record. But  t h e r e  was none. ,. 

The law r e l a t i n g  t o  the r e l a t i v e  r i g h t s  of husband and 

wife  as agaj..nst t h i r d  persons and the  law w i t h  r e spec t  t o  joincler I 
of a c t i o n s  vary so i n  the  severa l  S t a t e s  as t o  malce the dec is ions  I 



of o t h e r  Courts  of l i t t l e  va1.11e' i n  cons t ru ing  Sec t ion  4226, 

C ,  G. L,  (2586 R. G. S.) which i s  a g a r t  of  Chapter 1096, Acts 

of 1861, modeled tlpon Lectlon 40 of t h e  Engl ish Common Law 

P r o c e d ~ ~ r e  Act of  1852. 

I n  t h e  b r l e f  f o r  a p p e l l a n t s ,  page 2 ,  i t  i s  sa id :  "The 

Court sus t a ined  t h e  dernurrer upon t h e  a u t h o r i t y  of t h e  decj s i c n s  

of t h i s  Court i n  lF?alker v. 3 ; i t h ,  119 Fla.  430, 161 So. 551, and 

3Qnnsfield v. King, 142 bl la .  650,"(195 So. 700.) I n  the  f i r s t  of 

t hose  c a s e s  t h e  d e c l a r a t i o n  c o n s i s t e d  o f '  f o u r  counts ,  t h e  first 

two grounded on i n j u r i e s  t o  t h e  wi-fe, and t h e  t h i r d  and f o u r t h  

grounded on damages a l l e g e d  t o  have been sus t a ined  by t h e  husband 

f o r  expense i n c i e e n t  t o  t h e  damage done h i s  automobil-e i n  t h e  co l -  
I 

l j s J o n  descri-bed i.n t h e  f l - r s t  an0 second counts.  (110 ~ i a .  431) 

Af t e r  quot ing  t h e  S t a t u t e ,  Sec t ion  2586 R. G. S., 4226 C .  C .  L.,  

t h e  Court says:  

"Now a s  we cons t rue  t h i s  secti.on i t  appl..l.es 
t o '  causes  of a c t i o n  f o r  darnages res lx l t ing  frron~ in -  ,. 'The same s t a t u t e  vvhich > j u r i e s  done t h e  vi'ife. 5 -;t 
autkl.orized a c t i o n s  'to be joined a l s o  a u t h o r i z e s  sep- 
a r a t e  actj-on i n  r e s p e c t  t o  c1ain.s w i th in  t h e  purview 
of t h e  s t a t u t e  t o  be consol ida ted .  3: ;? +k \!lie do n o t  
hold t h a t  t h e  husband co~.ilCi n o t  tirlder t h e  s t a t u t e  
h e r e  d i scussed  have add.ed t o  t h e  dec l a ra , t i on  counts  
ccverj-n;!; clainis i n  h i s  o~vn r i g h t  r e s u l t i n g  i'rorn. i n -  
jur.i.es done hj.s wife  whether tF~e  amount of su.ch' 
darnages c l a i r ~ e d  by h:i.rr! f o r  such i n j u r i e s  was g r e a t e r .  
o r  l e s s  than  t h e  ti..mount which he seeks  t o  r ecove r  i n  
h l s  own . , r i g h t  i n  this case .  I n  tk1j.s case  t h e  i n j u r y  
t o  t h e  wi fe  llas no bea.rl.rl:, whatever upon -the (Ian-tage 
clai.mec1 f o r  i n  j u r i e s  done t o  t h e  autoniobj-le a.nd, 'tl-lere- 
f o r e ,  t h e  t h i r d  and f o u r t h  ~ o i j n t 8  of t h e  second amended 
dec la ra t j -on  were proper ly  el iminated.  on dernurrer. 

~ ~ ~ a l k e r  v.  3ni th ,  
119 Fla.  435, 436. 



On the  a u t h o r i t y  of t h a t  case ,  hJansfield v. King, 142 

Fla .  650, 195 So, 700, was decided. There the  p l a i n t i f f  wi-fe 

recovered upon a count f o r  personal  Lajur ies  s ~ l s t a i n e d  by h e r ,  

and the  husband, upon second count,  f o r  i n j u r i e s  t o  h imsel f ,  t o  I 

h i s  avton~ohi le ,  as well. a s  darages f o r  l o s s  of t h e  s o c i e t y ,  corn- I 
panionship and ser-vlces of h i s  wl-fe. Constr~ring t h e  clecislon . I  
i n  Talker  v. S r ~ i t h ,  1.19 Fla.  430, 161 So. 551, t h e  Court sa id :  

I 

'IIn Walker v. Sni th ,  119 Pla .  430, 161 So. 
551, t h e  husband and vvife were br jnging an a c t i o n  f o r  
personal  i n j u r l e s  t o  t h e  wife ,  i n  vrhich t h e r e  was in-  
cluded two counts wherein the  husband claimed $335.00 
f o r  damages t o  h i s  au ton~obi le ,  The a.nioun+, of damages 
asked by the  husband f o r  flis property damage, not  
a r i s i n g  of course from t h e  i n j u r i e s  done t o  the wife,  
was not  enough t o  br ing t h a t  paart of t h e  a c t i o n  within 
t h e  j u r i s d i c t i o n  of t h e  c i r c u i t  cour t  of Dade County 
and f o r  t h i s  reason t h e  deniurrer t o  t h e  counts  seeking 
recovery by t h e  husband f o r  damages t o  h i s  property 
was sustai-ned by the  c i r c u i t  cour t  and upheld by t h i s  
Court. Had t h e  husband i n  t h e  case  only clainled dam- 
ages  t o  hirriself r;roxinlately r e s u l t i n g  from t h e  w i f  e1s 
i n  j u r i e s ,  t h e  opinion i n d i c a t e s  t h a t  the  demurrer there-  
t o  would have ava i l ed  nothing. It was t h e  f a c t  tha.t the 
husbandfs  cl-aim was f o r  property damage, t h a t  Is, dam- 
ages  @ r e s u l t i n g  frorn t h e  i n j u r i e s  sus ta ined  by the 
wife ,  t h a t  r r~ani fes t ly  prompted t h i s  Court t o  s u s t a i n  the 
c i r c u i t  c o i ~ r t  1 s a c t i o n  i n  e l - in~ina t ing  on demurrer the  
two counts ernbodving t h e  l?usl~andl s clairn f o r  damages 
t o  h i s  propertyoh 

l lansf ie ld  v. Ping, 
142 Fla.  650, 652, 653. 

If tllf s cons t ruc t ion  of Talker  v. ,3n i th  be sound, t h e  
I 

clainl of t h e  husband f o r  l o s s  t o  hirnself proxirr~ately r e s u l t i n g  

frorx the v ~ l f e l s  i n j u r i e s  i s  a separa te  and d i s t l n c t  cause of I 
a c t i o n  from t h a t  accruing t o  himself by i n j u r i e s  sus ta ined  i n  

his own person and property,  a.nd there  was no s p l i t t i r ~ g  of the  I 
cause of ac t ion .  A s  me have a l r eady  no-Led, the  s e c t i o n  of the  

1 



S t a t u t e  involved i s  s ~ l b s t a n t i a l l y  s i ~ r i i l a r  t o  Secti.on 40 of the 

Coisr!oi'~ Law Procedure Act of 1852, adopted along wi-L;h t he  pr in-  

c i p a l  provls ions of t h a t  Act by t h e  P r a c t i c e  Act, Chapter 1096, 

Laws of F lor ida ,  Acts of 1861. And. i n  Drockbank v. 2'1 e  1:lhitehaven 

Junc t i  on Railway Co. , 7 Hurlstone & Norman, 834, invo1vi.n~ t h a t  

Ac IJ ,  t he  p l a i n t i f f  recovex-ed notvfi thstandi np: a  very si n-lilar p lea  

t o  t h a t  now tendered. I n  t h e  Zngll-sh case p l a i n t i f f  sought re -  

covery by reason of bodi ly i n j u r i e s  sustained by h t s  vriife, f o r  

expenses incurred  i n  nursing h e r  and f o r  l ~ s s  of h e r  services i n  

t h e  carrjrl ng on of t h e  b ~ i s i n e s s  Itas he otherwlse mlght and would 

have done, e ta ."  

A plea  was in terposed  a,l leging t h a t  before this a c t i o n  

a  c e r t a i n  o ther  a c t i o n  was b r o u ~ h t  i n  the  same collrt by p la j .n t i f f  

and his wife a g a l n s t  the  defendant f o r  bodi ly i n j u r i e s  sustained 

by the  wife ,  i n  which a c t i o n  defendant pi-eadecl riot , ~ ~ l l t y ,  and 

upon a  t r l a l  p l a i n t i f f s  recovered a judgment and " tna t  t h e  rcat- 

t e r s  of complaint aga ins t  the  defendants i-n t h e  said a c t i o n  com- 

p la ined  of and f o r  which such jucigment was so recovered a s  afore- 

said were and a r e  the  same rriatters of  compl-aint a s  i.n t,Pe declara- 

t i o n  i n  t h i s  a c t i o n  mentioned and none o the r , "  etc. To this p l e a  

plai .nt i f f  rep l ied .  on equ i t ab le  grounds t o  ' the e f f e c t  t h a t  a f t e r  

i s s u e  joined i n  t h e  sai.d a c t l o n ,  t h e  Court, a t  the ins tance  of 

the  pl-aj-ntiff  s i n  said a c t i o n ,  required defenciants t o  show cause 

why the  dec la ra t ion  i n  t h e  s a i d  a c t i o n  si.011ld not  be amended and 

the  p la in t j - f f  allowecl t o  I n s e r t  i n  the  s a i d  dec la ra t ion  a  count 

i n  r e spec t  of the  davses of a c t i o n  i n  damages i n  the  dec la ra t ion  

i n  t h i s  present  a c t i o n ,  and tha t  t h e  defendants thereupon o'ojected 

and t h e  ~~~~~~t re fused  Lo make any order  and thereupon a  ve rd ic t '  



was found by t h e  jury  by consent of t h e  p l a i n t i f f s  and t h e  defend-, 

a n t s  i n  t h e  said a c t i o n ,  and t h a t  be fo re  t h e  f i n d i n g  of t h e  ver-  

d j c t  i t  was agreed between t h e  p a r t i e s  t h a t  such consen t  should 

n o t  admission on t h e  p a r t  of defendants  t h a t  t h e  p l a i n t i f f s  

i n  sa id  a c t i o n  o r  e i t h e r  of  them had any r i g h t  i n  law o r  i n  f a c t  

t o  any f u r t h e r  a c t i o n ;  nor  an  admission on t h e  p a r t  of  ' the p la in-  

t i f f s  t h a t  th.e p l a i n t i f f s  i n  said a c t i o n  o r  e i t h e r  of them had 

n o t  a r l g h t  of a c t i o n  i n  law o r  i n  f a c t  i n  r e s p e c t  of t h e  neg l i -  

gence a l l e g e d  i n  t h e  p r e s e n t  a c t i o n  o r  t h e  consequences t h e r e o f ,  

A demurrer was i n t e r p o s e d  t o  t h e  r e p l i c a t i o n .  Counsel appeared i n  

suppor t  of t h e  r e p l i c a t i o n ,  and was r ~ o t  c a l l e d  upon t o  a rgue ,  the 

Court ( ~ o l l o c k ,  C. R . ,  Mart in ,  D., and Channel, B.) say ing  t h e r e  

must be judgment f o r  t h e  p l a i n t i f f  a . f t e r  Po l lock ,  C. B., had 

po in t ed  o u t  t h a t  be fo re  t h e  Common Law Procedure Act, 1852, Sec- 

t i o n  40,  

I t the p l a i n t i f f  might have brou&l?t, f i rs t ,  one a c t i o n  
and then  t h e  o t h e r ;  and t h e  S t a t u t e  has no t  i n t e r -  
f e r e d  with  that  r ight  by making i t  iniperat ive  t o  j o i n  
t h e  causes  of a c t i o n ,  bu t  has only  permi t ted  i t  t o  be 
done, g i v i n g  t o  t h e  Court o r  a Judge a d i s c r e t i o n a r y  
power t o  conso l idace  s e p a r a t e  actions! '  

and Baron iviartin saying: 

"1 t h l n k  t h e  p l e a  i s  bad." 

Brockbank v.  The ':sib j. tehaven Junc t ion  
Railway Co., 

7 Hur l s tone  & Norman, 834. 

And we r e s p e c t f u l l y  submit t h a t  t h e  l e a r n e d  judges 

were r i g h t .  

Tile two Tennessee c a s e s  r e l i e d  on by defendants  a r e  n o t  

sl.iown t o  have been based upon S t a t u t e s  similar -LO t h e  F l o r i d a  



S t a t u t e ,  nor  a r e  they  I n  p o i n t  v\lIth r e s p e c t  t o  c o n t r o l l i n g  c i r -  
/ 

cumstances . I n  Johrlston v. Southern Eiailvvay Cornpany, 155 Tenn. 

639, 299 S. W. 785, 55 A. TJ. R. 932, p l - a in t i f f  and 1-tl.s 1vl f e ,  

whi le  r i d i n g  i n  an  automobile, were struclc by a rnoving engine 

belonging t o  defendant .  P l a i n t i f f  i n s t l t u t e d  this s u i t  t o  r e -  

cover  darrlages f o r  i n j u r i e s  r e c e i v e d  by him. A f t e r  a p l e a  of  n o t  

m i l t y  was f i l e d ,  p l a i n t i f f  i n s t i t u t e d  a second s u i t  f o r  l o s s  of i 
-- 

h i s  w i f e ' s  s e r v i c e s  r e s u l t i n g  from t h e  same a c c i d e n t .  I t  was 

t h e  l a t t e r  s u i t  t h a t  was prosecuted t o  judgment and that a f f o r d e d  

t h e  ha.si.s f o r  t h e  p l e a  of r e s  j ud i ca t a .  

I n A m i t h  v. C i n c i n n a t i ,  6 t c .  Ra i l road  Co., 136 Tenn. 
oJc 

282, 189 S. 3. 3 6 7 ~ .  H. A. 1 9 1 7 ~ .  543, p l a i n t i f f  sued f o r  

pe r sona l  i n j u r i e s  and f o r  damages t o  c e r t a i n  pe r sona l  p roper ty  

i n  an  a c c i d e n t  t o  a passenger  coach i n  whlch he and h i s  wi fe  were 

t r a v e l i n g .  S u i t s  were corrlrnerlced i n  t h e  Federal  Court t o  r e c o v e r '  

darliages f o r  i n j u r i e s  s u s t a i n e d  by t h e  wife, and a l s o  by p l a i n t i f f  

t o  r ecove r  f o r  l o s s  of  se rvyces  of t h e  wife ,  i r l j u r l e s  t o  h imse l f  -- 
and t o  his p rope r ty ,  - I n  response  - t o  motions made - & the  defendant - 
i n  t h e  Federa l  Court t h e  p l a i n t i f f  d ismissed a l l  of h i s  s u i t s  -- --- 
t h e r e  except  - f o r  i n j u r i e s  t o  h i s  wi fe  and f o r  t h e  l o s s  o f  h e r  - - - - - - - - - - -  
s e r v i c e s .  !The n a t u r e  of t h e s e  motions i s  n o t  d i s c lo sed .  The de- 

fendant  ]?leaded t h e  former s u i t  and recovery i n  t h e  Federal  Cou.rt 

as a bar' t o  t h i s  a c t i o n .  

Subsequerit t o  t h e  d e c i s i o n  i n ,  both. of t hose  ca ses  t h e  

S'uprerl~e Court of Tennessee i n  Stapp v .  &ldrews, 113 S. ?!d. (2d) 

749, 751, makes tiiis conmlent: 



lrCounsel f o r  defendant i n  s u p ~ ~ o r t  of h i s  
content ion c i t e s  otlr cases  of Johnston v. Southern 
rg. Co., 155 Tenn. 639, 299 S. I'J. 785, 55 A. L. R, 
932, and Smith v. C . ,  N. 0. 8- T. I?. Ry. Co., 176 
Tenn. 282, 189 S. V. 367, L. H. A. 1917C, 543. I n  
n e i t h e r  of those cases  was the  ques t ion  of was el? 
Involved. The first case i s  repor ted  i n  55 8 L .  R. 
932, and i n  the  annota t ion  following t n e  opinion it 
i s  s t x t e d  t h a t  t h e  dec is ion  i s  out of l i n e  w i t h  t h e  
c u r r e n t  of 8u thor i  t y  . 

Second Question. 
I 

1. 

The record as a whole amply sup-ports t h e  v e r d i c t  on 

t h e  i s s u e  of negligence.  

If the  testimony of t h e   plaintiff!^ witnesses  i s  t r u e ,  

and they could not  well be  ist taken a'bout i t ,  p l a i n t i f f  i s  en- 

t i t l e d  t o  h i s  recovery. Indeed defendants r e s t  t h e i r  content ion I 
on t h e  propos i t ion  t h a t  the  p l a i n t i f f t s  case  i s  based on an in-  

h e r e n t l y  i ~ ; p o s s i b l e  theory,  Thel-r content ion i n  substance i s  t h a t  I 
t h e  wheels of t h e  i c e  t ruck  were c u t  t o  the l e f t  and i n t o  de- 

fendants! t r a c t o r  t r a i l e r  and i t  i s  r e s t e d  on tl!e postula ' te t h a t  

the  bumper on t h e  i c e  t r u c k  i s  f l u s h  with the wlieels; and t h a t  

the  l e f t  f r o n t  huiriper on the i c e  t ruck  was not  bent backward o r  

broken ofT. R u t  a s  sliown by the  photograph, defendants1 Yxhibit  I 
I ' c ' ~ ,  t he  bumper appears t o  have been hooked and t h e  f e n d e r  corn- 

p l e t e l y  smashed back of the f r o n t  wheel and bent j.n f r o n t  of the 

wheel. Th i s  photo4;raph was, of course,  taken a f t e r  the  c o l l i s i o n  

wi th  t h e  Staturn c a r ,  but  t h e r e  i s  no testimony as t o  t k e  condi- 

t i o n  i~nlriediately fol.losfiiing the  c o l l i s i o n  with t h e  t r a c t o r  t r a i l e r  

and before i t  col-lided ~ j . t h  the  S t ~ . t i m  c a r ;  bes iees  which as i s  



shov~n by t h e  testimony c i t e d  i n  our a n a l y s i s  of t h e  defendants! 

testimony, burfipers a r e  made of sp r ing  s t e e l ,  soi-ietiri~es they bend: 

and If t h e  bumper o r  bumper bracket  o r  fender  s t r u c k  the tank,  

i t  could have bent i t ;  and if t h e  we lg t~ t  t h a t  was requi red  t o  

f o l d  t h e  wheel and l e t  i t  pass  by t h i s  tank  was g r e a t  enough t o  I 
t u r n  i t  around, i t  could do so. 

r I 
The wheel brought before t h i s  Court as an e x h i b i t  i s  

not  t h e  wheel t h a t  was on t h e  i c e  t ruck  a t  the  tirne of the  c o l l l n i o n  

but  i s  an unused wheel r e l i e d  on as proof t h a t  i f  t h e  wheel on t h z  

i c e  tr~.l .ck a t  the  time of t h e  col l i . s ion  had been p r e c i s e l y  such a I 
wheel as the one exhl-bited, i t  nlight have caused the  dent i n  the  

, 1 
tank. 

"The r i m  was caved i n  on t h a t  l e f t  f r o n t  wheel." 

(R. 1-119) The photograph of t h e  i c e  t r ~ l c k  shows a folded r i m .  
I 

The photograph of t h e  t r a c t o r  t r a i l e r ,  P l a l n ' t i f f c s  Ex- 

h i b j - t  1, shows scrape marks on t h e  sj-de of the  tank s t rongly  sug- I 
g e s t i v e  of nlarks by a bumper, hub cap o r  a x l e  and the  overwhelming I 
weight of the  testimony of witnesses  :_;avage, Hcizeoll a.nd Koes'ter, , 

aLxl of Lhe road patrolmen, i s  t o  t h e  e f f e c t  that the  dent  I n  the  

f r o n t  of t h e  fender  was made by a headon blow. I 
It i s  the  testimony of both patroln~en that the re  was not 

on t h e  semi-trtj.iler a rear-view rrtirror s t i c k i n g  out  on t h e  l e f t  

hand s i d e  of t h a t  t r a i l e r ,  al thopgh t h e r e  was one on Lhe rT,ght 

hand s ide .  (8. 1-109, 111, 120, 121, 149, 150) 



The argument t h a t  1.nsomuch as trle ineasured length  of 

the  s k i d  rnark was 129 f e e t  and t he  length of the  defendants,  

semi- t ra i le r  was but 39 f e e t ,  and the p l a i n t i f f r s  ca r  was but 

50 o r  60 f e e t  behind the  semi- t ra i le r  and running a t  a speed of 

35 t o  40 miles  per hour-- the  s k i d  mark must have s t a r t e d  before 

the  i c e  t ruck  sideswiped t he  defendants 1 semi- t ra i le r  w i  11 not 

bear  c lose  examination. The skid-marks s t a r t e d  two or  three  

f e e t  on the  East  of the center  of the  highway, (R. 1-107) and 

extended 129 f e e t  t o  the  l e f t  f r o n t  wheel of the i c e  t ruck,  

(R. 1-118) 129 f e e t  from where they s t a r t e d  t o  where they ended, 

(R. 1-125); and if a s  contended the  defendants1 t r a c t o r  and t r a i l e r  

were crowding the  west edge of t he  road, the  i c e  t ruck  i n  i t s  

sk id  would have completely avoided defendants 1 vehicle .  And the  

evidence as a whole i s  overwhelming as t o  the circumstances and 

e f f e c t  of the  sideswipe. Patrolman Haddock says as t o  what the  

o f f i c e r s  found: The i c e  t ruck  was i n  contact with the  Ford 

Sedan. The semi- t ra i l e r  was parked " ju s t  of f  the  edge of the 

pavement, oh, severa l  hundred f e e t  south. ++ 9 3~ 'I d idn l t  observe 

anything wi th  reference t o  t he  pavement, other  than one skid 

mark." (R. 1-147) It s t a r t e d  about two and a h a l f  f e e t  t o  the 

e a s t  of the  center  l i n e .  (R. 1 -48 )  He exarrii-ned the t ruck and 

t r a i l e r  and found i t  ttdamaged on the  l e f t  s ide ,  the gas tarlk was 

damaged, and a scrape down the  s ide  of t he  body; a l so ,  the  t i r e s  

was scraped." (R. 1-148) 

The argument assumes accuracy of the  estimates of the 

r e l a t i e  d is tance  between t he  sedan and semi- t ra i le r  and t o  some 

e x t e ~ t  the  r e l a t i v e  speed of the sea i i - t ra i le r  and sedan. It is 



t r u e  t h a t  M r .  Statum says,  "1 was a t  l e a s t  f i f t y  o r  s i x t y  f e e t  

behind t h e  Gaynon truck a t  t he  time they h i t . "  (R. 1-65) "Well, 

we was f i f t y  o r  s i x ty  foo t  when i t  begin t o  p u l l  over . I1  (R. 1-66) 

I ~ Q  {t ++ 4c Tihen t he  two t rucks  co l l ided ,  did t h e  i c e  t r u c k  s top  

immediately? A Not u n t i l  it h i t  me. Q Well, how far d i d  it 

t r a v e l ,  would you say, from t h e  time i t  h i t  t h e  Gaynon t r uck  u n t i l  

t h e  t i r le  It h i t  you? A Well, we was f i f t y  o r  s i x t y  f e e t  back. 

O f  course,  he was going and i t  was coming, so I d o n f t  know J u s t  

how It was. %%en we h i t ,  i t  knocked me ou t ,  so I d o n f t  know 
\ 

about that ." (R. 1-67, 68) And Herschel Rogers, t e s t i f i e s  t h a t  

t h e  Sta twn ca r  was f i f t y  o r  s i x ty  f e e t  i n  the r e a r  of t h e  t ruck  

and t r a i l e r  (H. 1-164, 169) and t h a t  he was going about t h i r t y -  

f i v e  o r  f o r t y ,  (R. 1-164) and Mrs. Statum says t he  dis tance was 

about f i f t y  f e e t ,  "1 donl t  know exactly." (R. 11-210) But we 

do not  f i nd  i n  t h e  record o r  i n  t h e  references  given i n  Appellantsf 
\ 

b r i e f  any d i r e c t  s t a t e r ~ e n t  that the Staturn ca r  was not slowed 

down. ?Vitness Haggerty t e s t i f i e d  t h a t  he not iced  t he  approaching 

c a r  and not iced i t .  was ~;oj.ng ac ross  the  cen te r  l i n e  Itand I gradu- 

a l l y  Checked my speed. ..If (R. 11-229) It would seem that unless  

the  speed of the  Statum c a r  had been s im i l a r l y  checked, i t  would 

have run i n t o  t h e  r e a r  of the  t r a i l e r .  

Estimates of speed and d is tance  may not  overthrow the  -. 

weigh tand  e f f e c t  of pos i t ive  testimony. 

"A w i t n e s s f s  estirrlate of time, d i s t ance ,  o r  
speed i s  always regarded as n e c e s s a r i . 1 ~  inexact ;  so 



inconclusive t h a t  where witnesses t e s t i f y  pos i t ive ly  
t o  mat ters  of f a c t  t h e i r  testimony i s  not deemed t o  
be contradic'ted, nor t h e l r  c red i -b i l i ty  a f fec ted ,  by 
the  testimony of o thers  who merely d i f f e r  wi th  them 
i n  t h e i r  est imates of s~ lch  rriatters upon :thick! i n  the  
very nature  of th ings  opinions of witnesses a r e  l ike -  
l y  t o  be diverse.  A pa r ty ' s  testimony tha t  an  elec- 
t r i c  ca r  which col l ided w i th  and threw him from a 

'I wagon was running a t  not  ' l e s s  than f i f t e e n  miles  an 
hour, ' was held  t o  be 'a mere guess o r  conjec turer  
and i n s u f f i c i e n t  t o  e s t ab l i sh  the  fac t . "  

Moore on Facts,  Sec. 120, page ,167. 

I1Direct evidence a s  t o  d is tance ,  not e s t ab l i shed  
by ac tua l  measure~en t ,  i s  riiatter of opinion based upon I 

opportunity and capaci ty f o r  observation, and accuracy 
of observation. There i s  g r e a t  d i f f i c u l t y  i n  forming a 
s a t i s f ac to ry  est imate of the d is tance  between TWO ob jec t s  
whfch a r e  near ly  o r  qu i t e  i n  one s t r a i g h t  l i n e  with  the  

I 
observer,  3~ c 56 . . No g rea t  weight can be at tached t o  
es t imates  of dis tance i n  f e e t  when no spec ia l  a t t e n t i o n  
was given t o  t h e  sub jec t .  Estimates of d is tance  when 
given i n  a  haphazard and conjec tura l  way amount t o  nothing 
more than a mere guess and ought not t o  be made the basis 
of a  judgment by court o r  jury. 'But few witnesses can 
s t a t e  with any degree of accuracy the  number of f e e t  a car 
o r  o ther  objec t  i s  from them, wlien ca l l ed  upon t o  s t a t e  
i t  without measurement, o r  w i  thout p a r t i c u l a r  thought, a t  
the  time the  objec t  was seen, a s  t o  the  n~mber  of f e e t  i t  
was away. 1 

AiIoore on Facts ,  Sec. 397, page 373. 

I n  Keck v. Hinkley (N,  H.), 6th At lan t i c  (ad) 165, 

the  p l a i n t i f f s  sued f o r  damages a r i s i n g  out of a  c o l l i s i o n  

i n  which t he  defendant, a f t e r  passing the p l a i n t i f f s ,  a t -  

tempted t o  overtake a  car  ahead and i n  so doing' col l ided 

w i t h  an autorfiobile coming toward hirn which swerved t o  i t s  l e f t  

and ran  i t  almost headon i n t o  the  p l a i n t i f f ' s  car .  It was con- 

tended by the  defendant t h a t  the  p l a i n t i f f t s  evidence and in- 

ference must, a s  a mat ter  of law, be r e j ec t ed  as untrue because 

the  nature of t he  damage t o  h i s  car  a s  es tabl ished by uncontra- 



- , d i c t e d  test imony and l~nlmpeached photographs conclus ive ly  es- 

tabl'shed t h a t  t h e  c o l l i s i o n  between h i s  c a r  and t h e  c a r  with 

I which he c o l l i d e d  occurred i n  t h e  c e n t e r  l ane  anc, f l l r t he r  t h a t  

t h e  testj.n?ony of Mrs. Keck who sued I-n h e r  own ri-gh-t and was 
I 

adrill.nl.strator of h e r  husband, wllo was k i l l e d  i n  t h e  accic'ient, ' 

conclus ive ly  e s t a b l i s h e d  t h a t  t h e  c o l l i s i o n  occurred I n  t h e  

c e n t e r  lane .  Corlcerning which, t h e  Court. said: 

"The conclusion which t h e s e  argurrients reach 
i s  not  corrlpel-led as a  t ~ i a t t e r  of  law beca l~se  they a r e  
both based ilpon a  l a y  w i t n e s s f s  estir1:ate of d i s tance .  
I n  t h e  f i r s t  place such testi-u1011y i s  no to r ious ly  in- 
a c c l ~ r a t e .  I n  the  second p lace  i t  does n o t  bind Llle 
p l a i n t i f f  because i t  r e l - t e s  t o  an ob jec t ive  lhat ter  
about whi ch she might we l l  be mistaken. Sark ise  v. 
Eoston & 19. Rai l road ,  88 N. W. 178, 181, 186 A. 332, 
and cases  c i ted .1f  

Keck v.  Yinkley (N. X.), 
6 A t l .  (2d) 165. 

Toth v. pe r ry  ( ~ o n n . ) ,  
182 A t l .  464. 

Nor i s  t h e  testimonv of t h e  o c c u ~ a n t s  of n l - a in t i f f  f s  
- - - - -  

c a r  i n  any r e s p e c t  i~nprobable.  

They were near ing  the  C i ty  of Jacksonvi l le .  It was 

a  br igl l t  moon 1 i ;h t  n i ~ h t  in e a r l y  ?Jay. They were t r a v e l i n g  

over a  c l e a r ,  s t r a i g h t  road and t h e r e  was no reason wny they 

could no t  s e e  t h e  c e n t e r  mark a  long  d i s t ance  ahead of them, 

and, as we a l l  know, t h e  l i d h t s  of an appr0achj .n~  c a r  keeping 

wel l  t o  i t s  own s i d e  of t h e  road a r e  apparent  a  l o n ~  d i s t ance  

before i t  i s  shu t  out  by a  v e h i c l e  meetink i t .  There i s  no t e s t i -  

mony t h a t  Err. Haggerty was bl inded by t h e  l i g h t s  on the  i c e  t ruck.  

There i s  no basis f o r  the  asswnption t h a t  t h e  occu.pants of the 



c a r  following were blinded by those l i g h t s .  

t h a t  Mrs. Statum was sitting i n  the 

hack s e a t  and on the  r i g h t  hand s ide ,  (R. 11-213) which i s  not  

n e c e ~ s a r i l y  synonymous wi th  "occupying the  rS-ght r e a r  of the 

Staturn carIr , he r  l j - t t l e  el-ght-year o ld .  boy was t he  o ther  occupant 

of t h a t  r e a r  s ea t  (R. 11-208) and i t  i s  qu i t e  within tne  realm 

of p robab i l i ty  t h a t  Mrs. Stat7.m was so. loca ted  t h a t  she could 

see t he  happenings i n  t he  lfiiddle of the  road. Nor would the  

f a c t ,  i f  i t  were a f a c t ,  t h a t  t he  road patrolnen " d i d  not  u~ention 

he r  i n  the  r epo r tu  ( ' ~ r i e f ,  page 30) a f fo rd  any ba s i s  f o r  assuming 

he r  testimony t o  be a fabr ica t ion .  The f a c t  i s  t h a t  she i s  men- 

t ioned i n  the  r epo r t  along wi th  M r .  Statum and " t h e i r  eight-year 

old sonu. ( R  1 - 1 1 )  The statement,  properly enough, i s  by the  

dri-ver of the c a r ,  Herschel Rogers, following the  statement by 

the  d r i ve r  of t h e  semi- t ra i le r  and followed by t he  statements 

of Cra-rle and Fay h:eado~vs. No~i~lvhere i n  t he  record have T!!e found 

al?y inqu i ry  by counsel as t o  what statement vias made by Yrs. 

Statum t o  the  o f f i c e r s .  

And a s  f o r  the llegroes i n  t he  i c e  t ruck not  be.i.ng ahl'e 

t o  see t he  cen te r  l i n e  of t he  road Secause of t he  l l ~ h t s  on t he  

defendants? {truck, the  testd.mony, of M r .  H a g ~ e r t y  i s  t h a t  kte 

not iced the approaching ca r  and blinked h i s  l i g h t s ,  noticed it 

was going ac ross  the cen te r  l i n e  and graciually checked his 

speed and s t a r t e d  t o  tohe edge of the pavement. (R. 110228,229) 



There i s  no evidence t h a t  any of t h e  witnesses  were 

as leep .  

The circumstances of the  statement by the  t h i r t e e n  year  

o l d  negro boy, Randolph Brooks, t o  witness  J. T-T; TTnderwood, Jr., 

has  been adverted to .  (Ante, page 13) But such a statement by 

a t h i r t e e n  year  old negro i n  the  circumstances t e s t i f i e d  t o  

(R. 1-200) i s  not  subs tant ive  evidence a g a i n s t  t h e  p l a i n t i f f .  

A s  t o  p l a i n t i f f ,  i t  i s  but  hearsay. Lowe v.  S t a t e ,  130 Fla. 835, 

839, 178 So. 872, 874. 

Nor may it  be i n f e r r e d  t h a t  they were a s l e e p  from t h e  

f a c t  t h a t  t h e i r  ve r s ion  of the  acc ident  i s  n.ot rfierltioned i n  t h e  

road repor t .  lidhen t h e  patrolmen reached the  scene of the  acc i -  

dent ,  two of t h e  rlegroes were lay ing  out  on t h e  s i d e  and one of 

then1 was pinned 3.n the  t ruck  by saxe i c e .  (R. 1-147) The Brooks 

boy got -  h i s  th igh  broke and h i s  shoulder.  (R. 1-196) The Madison 

boy g o t  h i s  l e f t  l e g  broke. (E. 11-204) 

The c l e a r  preponderance of the evidence i s  with -- the  

p l a i n t i f f .  

The m e r i t s  of t h e  p l a i n t i f f t s  case a r e  t o  be t r i e d  ac- 

cording t o  law before a l e g a l l y  c o n s t i t u t e d  t r i b u n a l  and may not  



be prejudiced by a report  of the  road patrolmen tha t  the  negro 

dr lver  of the  Ice  t ruck was t o  be held for  ca re less  and reckless  

driving when released from hospi ta l .  (R. 1-115) 

Nor may counsel 's conception of the physical f a c t s  

overcome the  c l ea r  preponderance of credible witnesses. 

The witnesses gave t h e i r  testimony i n  the  presence of 

the  jury, and were i n  no way discredited.  A s  we have already 

s a i d ,  if t h e i r  testimony i s  t rue ,  p l a i n t i f f  i s  e n t i t l e d  t o  re- 

cover. 

Neither of the  'Itwo completely d i s in te res ted  witnessesn 

referred t o  i n  Appellantrs Er ie f ,  page 31, saw the  accident. 

(R. 1-90, 91; R. 11-251) The Itfew secondsH or " ins tant"  t ha t  

elapsed between the  time t h a t  witness Lfeadows observed the posi- 

t ion  of the  t r a i l e r  on the' edge of the  road and the  time of the  

i s ion  was but an approximation of time. (R. 11-251, 253, 268, 
267) 

He observed no road marks. (R. 11-25$,/ IVitness VcIntosh 

professes t o  have seen marks on both s ides  of the road (R. 1-92, 

94) and h i s  in te rpre ta t ion  was i n  no sense binding on the  jury. 

The p l a i n t i f f  and. h i s  family were res iden ts  of a 

d i s tan t  State.  (R. 1-49; R. 11-20?, 336) Defendantst firm 

was an established business concern i n  Jacksonville. (R. 11-296, 

297, 298, 339) Whatever advantage of venue there  was, if any, 

was with defendants. 



The record shows tha t  the  i.ssue of negligence has 

been twice t r l e d ;  once i n  t h e  Civ i l  Court and a few days l a t e r  

i n  the  i n s t a n t  case i n  the  Ci rcu i t  Court. I n  each case the  

jury found f o r  p l a i n t i f f .  (R. 1-20, 24, 25, 34, 35) 

Third  Questj-on. 

P l a i n t i f f ' s  recovery i s  not t o  be defeated by con- 

t r i b u t o r y  negligence. 

The Statum c a r  a t  no time came i n t o  coiltact wi th  the  

defendants1 semi- t ra i le r  and I t s  proxi~n:j- ty t o  tlze t r a i l e r  was 

not a proximate e f f i c i e n t  cause of t h e  in ju ry .  W l t  f o r  the  

swerving of the  t r a c t o r  t r a i l e r  t o  the l e f t  hand s ide  of the 

road t he  p la l r l t i f f1s  ca r  could have t raveled  on behind the  

t r a i l e r  p rec i se ly  as i t  had been Lraveling f o r  more than a mile. 

(R. 11-209) It is of course eler~ientary -that contrlblrtory negli-  

gence t o  bar recover:/ must be rlegligence t h a t  i s  a proximate 

cause of the  i n  jury. Cooley on Torts,  2nd Edi t ion ,  679. Plant  

Investment Co. v. Cook, 74 Fed. 503, 505, quoting 1   each on 

Contributory Negligence, Sec. 7. 



"A p l a i n t i f f  who has been g u i l t y  o f  negl i -  
gence may be barred from recovery f o r  a harm caused 
by such negligence,  but  he i s  barred by such neg l i -  
gence only i n  cases  where t h e  harm was i n  p a r t  occa- 
sioned by his f a i l u r e  t o  conform t o  proper s tandards  
of c a r e  under circumstances amounting t o  a l e g a l  in-  
vasion of t h e  opposi te  p a r t y ' s  l e g a l  r i g h t s  a t  t h e  
time. l1 

Shayne v. S ~ u n d e r s ,  
129 F la .  355, 176 So. 495. 

One d r iv ing  on t h e  publ ic  highway has t h e  r i g h t  t o  assume I 
t ha t  o t h e r s  us ing  t h e  highway rd-11 conform t o  t h e  law of t h e  road. 

Walker v. Smith, 
119 Fla .  430, 161 So. 551. 

"There i s  no r u l e ,  o t h e r  than t h a t  r e l a t i n g  
t o  t h e  exe rc i se  of reasonable ca re ,  which p resc r ibes  
a d i s t ance  that must be maintained between veh ic les  
while  running along t h e  highway. " 

Tonges v.  Walter ( Ind . ) ,  
32 N. E. (2d) 95, quoting Harnik v. Astor ia  

Mahogany Co., Ihc., 1926, 127 Misc. 41, 
215 N. Ye S. 219, 220. 

So i n  t h e  case  of Bourestom v.  Bourestorn ( ~ f i s . ) ,  

285 N .  fir. 426, with r e s p e c t  t o  con t r ibu to ry  negligence, t h e  



Court observed: 

"Unti l  t he  defendant saw t h e  head l igh t s  of 
t h e  approaching c a r ,  he had a r i g h t  t o  assume t h a t  no 
one would suddenly and without warning invade h i s  s i d e  
of t h e  highway. He was not  obl iged t o  d r ive  with t h e  
expecta t ion  t h a t  a c a r  would suddenly enter  the  wrong 
s i d e  of t h e  road,  any more than  he would be expected t o  
a n t i c i p a t e  t h a t  a t r e e  might be f e l l e d  ac ross  h i s  path. 
It was h i s  duty  t o  d r i v e  i n  such a way as t o  be a b l e  t o  
avoid another  veh ic le  lawful ly  upon his s i d e  of the  high- , 

way, and if he had become involved i n  a c o l l i s i o n  with 
such a veh ic le ,  it may be tht  h i s  fol lowing too  c l o s e l y  
another  c a r  might have been regarded as a cause. But 
t h e  defendant cannot be he ld  l i a b l e  because of what 
might have happened. It i s  considered t h a t  under the  
circumstances e x i s t i n g ,  fo l lowing too c l o s e l y  was no t  
a cause of t h e  accident." 

Bourestom v. Bourestom, 
285 N. W. 426, 429 

Fourth Question. 

The exper t  testimony of t h e  doctor as t o  t h e  value of 

an a r t i f i c i a l  l e g  (R. 11-258, 259, 260) i s  based upon an hypothesis 

i n  t h i s  case  non e x i s t e n t .  The testimony he re to fo re  r e f e r r e d  t o  

as t o  t h e  unhealed condi t ion  of the  stump of  t h e  amputated l imb 

nea r ly  t e n  months a f t e r  t h e  accident  (R .  1-58) i s  not  i n d i c a t i v e  

of any present  he lp ,  o r  of any he lp  i n  the  immediate f u t u r e ,  t o  

be had from an a r t i f i c i a l  limb. That t h e  p l a i n t i f f  had b e d  a b l e  I ~ 
t o  maintain himself and h i s  f a q i l y  d e s p i t e  the  s t i f f  knee as i t  

ex i s t ed  before t h e  acc ident  i s  amply es tabl i shed .  (R. 1-49, 50, 

59, 60, 61; R. 11-208, 336, 337, 338) The i n j u r y  t o  h i s  r i g h t  

wrist i s  s t i l l  d isabl ing .  (R.  1-58, 59) He has l o s t  time and 

been pu t  t o  g r e a t  expense. (2. 1-52, 53, 54) 



The v e r d i c t  i s  well wi th in  a reasonable es t imate  of 

damages sus ta ined  based upon t h e  evidence. We f i n d  i n  the evidence 

nothing t o  suggest t h e  v e r d i c t  t o  be a t t r i b u t a b l e  t o  a disregard 

of t he  evidence, o r  passion,  o r  prejudice.  

I n  Conclusion. 

The judgment appealed from should be affirmed. 


