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IN THE STPREME COURT OF II‘.‘ORIDA

CLAUDE B GAYNON amd
MAGGIE M, GAYNON, es
Co-Partners, Trading and Doing
Business as GAYNON IRCN WORKS,
APPELLANTS,

Vurm

H. A STATUN,

(Appeal From the Cireuit Court, Duval County,Flerida).

BRIEF FOR APPELLANTS,

This case is before the Court upon an appesl (R.I. 46 ) by
defendants in the Circuit Court fyom & judgment in the amount of
$11,000,00 in fever of the appelles, plaint iff below (R.I.57), The
case arose out of an autemobile ascident end imvolves the claims of

appelles, H, A. Statum, for injuries sustamed in the accident, The

record is in two Volumes, the first .Volme'being referred to herein

as "R.»I._j' end the seeend\‘:ﬁ’olm"aa -a.n.;_". The briginal exhib=

its have been certified to the Court (RsIT.357)

HISTORY OF TEE CASE.

. u ozmmows.

- In substence, the pleadings of the plaintiff allege that
he was mmia in a collision betweén his automobile end another aue
tomobile, and that the collision was csused by the negligent opera= __
tion of a truek of the defendants ((3.1.9)_. The defendents deny their

alleged negligence (R,I.14) ehd assert thet plaintiff was precluded




from maintaining this action by reason of a prior judgment recovered

by him on the same wrongful ect (R,X,16), While the only ploadings

as to which error is assigned are two additienal pleas setting up
the prior judgment (R.I,16,32), yet a clear understanding of the mat-

ter necessitates a brief summery of the pleadingse

_ ‘le The Origine) Plesdimgs, |

Both the plaintiff, H, A Stetws, and his wife, Bina Statum,
wers mvjm'ed‘ m an automoblile accident, which occurred about two
o'clock A.M,, May 11, 1941, in Puval County, between Iaék.sanville- and
Callahan, Florida, In the first imstence, ene suit wes filed in the
Circuit Court by both the husbend end wife egainst the defendant,
Claude E. Gaymom only (R.Ls3). In the first count of the original
declaration, the husband \claimea'amgeg for injuries to himself,
including the less of his right leg, damaggs 10 his auntomobile, end
alse for less ¢f censertiuh and medical expenses by roason o:: the

injuries to his wife (R.I,3)s In the second count ef the eriginal

doolaratien; the wife, mna’snm, claimed dameges for her injuries

(R.I.5). 4_ o

‘The defemdent, Clsude E. Caynon, demurred to the original
decleratien upon the ground, -ameng others, that 1t was duplicitous
(ReI8}, end the Court sustained the demurrer (R,I,8) upon the eus
thority of the decisiems of this Court in Walker v, Smith, 119 Fla.
450, 161 So, 551, end Mansfield v, King, 142 Fla, 660, 197 Ses 200,

there being sn impreper jeinder of claims by the husband end wife in
one suits After such ruling, the plaintiff, He L. Statwn, filed an -
emended decleration, end the defendant, Maggie M, Geynon, was made
a party, and the sult proceeded against the defendants as co-parte
ners (R.I.9)s Upon motiom of the plaintiff, the cause was diemissed

IS

as to Hns Statum (R.I, 12)e

)
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2s Tho Amended Pleadings,

In the emended declaration, the plaimtiff alleged that .he was
riding in his sutomodile (which was being operated in a Southerly di--
rection), apprm:imately'sd reet*'in the rear of an sutomobile truck -
end treiler of defendents (vhich was eleo being opersted i a Souther=
1y direction); that the truck of defendants wes carelessly and negli=
gently driven to the left of the ecenter of the highway, snd sideswiped
e truck appreeching from the epposite direction, knoeking said truck
out of control and into the path of plaintiff's sutomobile; by reasen
whereof, plaimtiff was injured (R.I.9). M |

To the emended decleraticn, the defendents filed plea of
"not guilty” amd a plea denying the specific allegatien of negligence
(R.I.14)y |

3, The Additional Plees Setting Up

The Prier Judgment,

On Mondey, March 16, 1942, the date the trial commenced,

the rdofendants ténderod certain additionsl pleas (Re1.16), setting up
e prier judgment, e;qteréd Saturday, March 14, 194'&, in févfa'r of the
plaintiff on the same wromgful act, Though finding that the pleas
were seasenably tendered, the Court dopied the motien to file them
(R.I,&l,ﬁ),. : _

rl‘m’ third end fourth additienal pleas raise the question of

pleintiff?s contributery negligence (R.I+32-3), As the Court covered this

matter in his charge, those pleas are now immateriel, end enly the first

two additional pleas are here inmvelved (Aseigmnments of Errer 1 te 5,

‘In substence, the first and second additienal pless ellege thet

the pleintiff, H, A. Statum, and his wife were injured in the seme

The eriginal declaretion alleged that plaintiff's sutemobile

was béing operated "several hundred feet in rear of defendents! aue
tomobile truck and trailer® (Rols4)s .

%!
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acoident, While the suit filed ny He Ao Statum for his injuries and
Proper damage was pending in the Oirouit ourt, he and his wife, Hins
Statum, filed suit iﬁ the Civil Court of Record, Duval ceuntyv. against
the seme defendents upen the same wrongful acts In the Civil Court, the
wife claimed demsges for her personal injuries (Count 1, ReIo19) and the .
husberd cleimed demages ‘rer the xedical expenss 0f the wife and’ter less
of congertium end services (Count 2, ReIs20)e In the Civil Court suit,
defendants filed a plea to the husbend's ecount, alleging the pendency
of the Cireult Gourt suit brought by H, A Statws on the same wrongtul
act, and asserting that the hnabéﬁd's ceuse of action as set forth in
Count 2 ef the Civil Court declaration ought to be sbated or dismissed
(ReIe26)s The Civil Court ruled thet the plea stated no defense (R.L.51)s
_ . The Civil gourt case proceeded to trial and on Merch 14, 1942,
judgment wes entered, the wife obtaining a judgment for $1,300,00, and
the husbend, He A. Statum, a judgment for §800,00 (R.1.32,54)s

Upon this state of fects, the first two additiomal pleas as~
serted thet the plaintiff, H, A, Statﬁ.»havng already recovered a
judgment in the Civil Court on the very seme mngfnl act alleged in
the smendisd declaration in the Circuit Gourt case (thie cese), was yre~ -
eluded or berred frem obtailning another Judgment on the said same wrong- A
ful set (ReI.32)e , ,

_ At the trisl of the Cireult Court cese, the perties stipulate
ed that 1f the said additicnsl pleas were held sufficient, then judg~
ment should be entered for defendents, regardless of the verdiect of the
jury (ReI.48), The purpose of this stipulation wes to give counsel for
the plaintirf tiﬁe within whieh to brief the guestions raised by the
pleas, end slso give the Gourt time within waich to consider the mat-
ters, TFollowing the rendition of the verdiet, defendents filed motion
for julgment (R,Io39) in accordence with the stipulation, but the Cir

cuit Court ruled that the plees were insufficient (R.I.41).

!
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Be THE JUDGMENT ¥OR PLAINTIFF AND THE
MOTION FOR NEW TRIAL,

——

_ As mdieaﬁgyl_ above, the Jtu_'y returned a verdiet for fhe plaine-
tiff, upon which judgment wes entered in the smount of §11,000400 (R.Ta37)e
The defendants duly filed motion for new trial, challenging the sa:l.'ﬁ.é- |
ieney of fhe ovidence to suppert the ve:_caie't s and asserting that the

verdict was excessive (R.I, 38)¢ The motion was denied (R,I,41,45),

Ce THE EVIDENCE, o

In substence, the assigaments of emri.(n.n.M) rgise but
two questions regarding the oﬁdence, The first erithese questiens has
to do with the'surfieieney of the evidence to suppert the verdict, and
the appellants! asseftions that tﬁe verdict is contrary jte ths weight
and prqmnderﬁee' of the evidenee,. and shows contributory nagliénce on
the pert of the plaintiff, The other qneétion relates to the suffice
feney of the evidemce %o justify the amount of the verdict, eamd the
appellantst! assertion that the verdiet is excessive,

As the evidence must be discussed in some detall in the Are
gument, it is deemed sufficient to summarize it driefly at this junce
ture, and to go into detail only enough to 'lhpr the conflicting the=-
ories of the case.. Bafore doing 80; we may observe that there 1s ne
dispute as to the rollewing facts (R.T 111): ‘ A

(a) At the timé of the accident, defendants Were the owners
of a truck and trail‘em-tﬁét was being operated by J. M, Haggerty in «
Southerly direction on New Kings 'Road. a straight, econcrete roed, 20
feet in width, Originel Exhibits 1, 2 snd A are photegrasphs of the
semi=trailer, - | ‘

(v) The plaintiff's sutomobile was being operated by E.He
Rogere in the seme diroctier:\ as, end in the rear ef, the semi-trailer
of the defendents, This car was ocoupled by He A, Statum, Pdna Statwm

end Bdwerd H, Rogers, a nephew of the Statums, and a small child,

S
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(c¢) Another truck (referred te in the evidence as the "penel
body" or “ice truck™) wes boing operated by & negro, Cleveland Gi;aio;
in a"nor:imly d:lreé'tnion‘on the highway, Originsl Bxhibits C end D
are photographs of the iee truck, It was occupied by three negreo;;,_
Clevelend Crene, Sem Medison end Rendolph Brookse

(d) The ice truck and the semie-trailer collided and the
ice truck contimued on in & Northerly direction, pulling to 1ts left,
end collided with the Statum automobile on the West side of the read.
As shown by the photegrephs above referred to, the fronts of the two
trucks did not collide, but the semiestraller was first struck on the
gas tanli:‘ on its left at the reaer of the cabe )

(e) In the collision between the ice truck and his oar, the
‘plaintirf, H, A, Statum, was injured, and it wes necessery to emputate
his right leg between the knee and the hip (R.I.99)s XFor meny years
before the accident, the plaintiff had had an anky-losed or seuaiy
stiffened right knee (R,II.249)}, the leg being bent at approximately
a 45 degres sngle, and the undisputed testimony is that an artificial
leg will serve the plaintiff substantially as well Qs the leg it was
necessary to amputate (R._:n.zss-ésﬂ). _

With the ebove review of the undisputed facts, we roceed to
anelyze the evidence:

le Anslyeis of Testimony Respecting
Plajatiff's nmo;z of the Aocident,

The pleintiff, He A. Statum, his wife, Pina Statum, his
nephew, ®iward H, Rogers, and the three negroes all testified that at
the time of the collision between the smif-trailer ’and the ice truck,
the semi-treiler was from two te three feet to the left of the center-

line of the roed (_R.I-.so; 163;180;197; R.II,204;210), Stetum, his

wife anil mepliew testified that at the time of the collision betwesn

the two trucks, the Statum cer was 50 or 60 feet behind the semi-trailer

o
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and was traveling at a speed of 35 to 40 miles per howr (R.I.ﬁﬁ;éﬁ;l“;
159; RoIT,210); end plaintiff's witnesses fe_st:l._r:l.eé. thet the ice truek __

" was 5eigg driven at a speed of 25 to 30 miles per hour (R.I.68; 189),
The th_eory of the witnesses for the plaintiff was thet at the time oi the
eellisidn, both the. ice truck and the semie=trailer were going perfeetly
straight (R.I,168;181;186;197; R,II.205;212), | |

Although the two Duval County road patrolmen, who imvestigated
the accident (R,I,111) concluded end stated in the repert (Defendents*
Exhibit H) thet the "Negre (the dr:l.vor of the ice truck) to be arrested

for careless and reckless dr:lv:lng when released from the hospital” (R.I.114)
and thns eonplotely exonerated the driver of defandants' truck, yet a

few days later they supplemented thelr report and ehmgod their ﬂndings.
(ReIoll4=18). The first report made by the officers ended with the

} words: "Panel body stored at Boree's Garage, request of this departe~

ment" (2.1.117). o | |
Notuthstandj.ng the first repert, which wes made after the ofe
vﬂeers__had,qnestianed_ the witnesses and examined the roed marks (ReIs
114-17; 158-66).. and pleced the entire blams for the sollision o the
negro, yet they both testified at the trial that the road merks made by
the ieceo truc_k started 2oRe 2% feet on the Hast side of the road (that
being the wromg-side as to the Geynon truck) and extended 129 feet (R.I.
107;118;149), But pleintiff's evidence shows that the overall lemgth of
defendemts' trailer was 29% teet, and the everall length of the truck
end trailer was 39 feet. (R.Lls&). |
. Thus, in ‘fipal analysis, plaintitt's evidence presents an in-
herently impossible state of faete, viz: 'me tgstimny is that the ice
track mede road marks for 129 fees between the point 1t collided with
the Gdﬁnon truck end the poiat it collided with the Statum car -- but,
at most, the ice truck end the Statym car were 90 feet apart at the
time of the first collision, and were meeting at speeds of sreund 25

énd 35 miles per hour; respectively; and the most the ice truck eould




have traveled after the first collision was approximately 37 root;

2¢ Anaiysis of Testimony Ro'speéting De~
fendsnts' Theory of Accidemnt,

| Joha M, Haggerty, UsS. Army, the driver of defendants' trusk
end a former employee of defendents, testified that es the 1ee‘trnck ap=
rroached him, it was coeming across the center line; he checked his speed
and pulled over to the edge of the pavement; the ice truck passed the
front of his truck, but hit the gas tank (R,I,229),

Fay Meadows, the only dismteresiea utniss who had firstehand
knowledge of the accident, was driving a truck from Atlemte to Jacksone
ville, - The Statum car hed been passing him off and om all day (&II.SL'));
end just before the accident, the Statum car passed him (R.II.&@B).-' He
414 not actuslly see the wreck, because his attention hed been distract=
ed for sn instent, but wae only 3 or 4 blocks behind the Geymom truck
vhen the wreek occurred (R.I<251-2), Immediately before the collision,
the Gaymon truck was over at the West edge of the pavement, and was fur-
ther over on its side of the road tham wes the Statum cer (ReTL251=2)0

Another disinterested witness wes J, L. NeIntosh (ReTeS1). Ho

did not ses the accident, but eame upon the scene shertly értérwai-de.

 He testified that the road marks indiceted that the two trucks hed cole

11ded on the West (the Gaynon tracki‘s)v-side of the road -(E.i¢92;94).

_ The testmny_ of these three w_itnessos’ bears oub Atlﬁie orisiﬁai
road patrol repert (Defendants' Exhibit H) that the negro driver of the
ice truck was. 'solel;} responsibie for the accldent,

In addition to the sbove, defendents showsd by J, H Underwood,

TeSe Army, ‘that Randolph Brooks told him on two ocoaaioné that he and

. Sam Madison were asleep at the time of the collision and did not kmow what

happened (R.II4219-20)+ »
" he road patrol report (Defemdents' Exhibit H, certified tothe

' Gourt) shows that Statum's nephew, Hogers, told the officars thet the ice

truck sideswiped the semi-trailer, end not vice versa, =nd that the of-

ficers placed the entire bleme for the accident on the negro who was
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driving the ice trmeks After the officers changed their minds, they
made the supplemental report (Defendants® Exhibit B, certified to the

~ Court) and stated that both Rogers eand Gleveland Crems first told them

that they did not know hmt the aceidﬁnt happened,

' The physical facts, as demanatrated’by the photagraphs cetti-
fied to the Court (Defendants' Exhibits A, O, and D) completely refute
and shov:the inherent impoasﬂ;ility of plaintiff'a‘k-thoory of the case,
The Court will cbserve from defendemts® Exhibit A that the Gaynon truck
was struck on the left gas tank at the rear of the ceb, - Defendants® Xx-
hibit C shows that the left fromt wheel of the ice truck (note the bemt
rim) struck the gas tank end Cleveland Crane, the driver of the ice truck,
80 testified (RsI.180;184), The Court will also observe from defendeamts®
Exhibite C and D that the left front bumper of the 1ce truck was not bemt

backward or broken off, These facts conclusively demonstrate thet et

the time the ice truck hit the Geynon truck, the wheels of the ice truek

were cut $0 the left, and could not have been going straight as pleine
tiff's witnesses testified, _ ’

| Aecording te defendants! expert witnesses, the physical facts
show that at the time of the collisien, the wheels on the ise truck hed
%o be cut to the left at an angle of aprroximately 45 degrees (R.I.26l-
57;335632). The Court may prove the correetness of this testimony, es

the witnesses did, by demonstrations with the gas ‘tank and rim which

" have been tramsmitted to the Court (Defendants® Exhibits F and I).

Se Anélssia of Evidence Respecting

Contributo ry Hegig_qnoo{_

The plaintiff, H, 4, Statum, was the owner of the car in which

he was riding, He testified that he had been follewing the Geynon truck

" for 1% miles, end every "ence in awhilo' the Gaynon truck would get over

on the wrong side of the read (R.I.65-66). The e truck was graduale
ly traveling ™a little more over the center line" (ReTo72)s Notwithe

standing th:ls; the plaintiffts car was driven at & spesd of 35 or 40

3
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miles per hour end withis 50 to 60 feet of the reer of the Geynom truck
(ReIe73-5)s Ascording $o the plaintiff, his wife end mephew, they all
saw the 1éo truck appreaeh‘ing from the oppesite direotimn{, ami must have
known what was going to happen if they continued en, But nothing was
done or attempted to prevent involvement of the Statum car in the im-
evitable eollision ahead,

4o Aualysis of Evidence ss to Damages. -

The plalntiff was 48 years old; he was a carpenter (R.I.49),
end worked frem job to job (R.I.77), He testified that he averaged
$20,00 to $25,00 per week, and 't_ha"t for one short psried he had made
‘70.06 per week (R.,1,60), Ascording to his testimony, he was not worke
ing st the time of the sccident, end in his last employment he had made

N _125.:00 per weok, Hewever, the evidence showed that duriag & 2% month
period, plaintiff claimed to be mking en everage of §30,00 per week
(R.i.va;so)-, he actually made from $2,50 per week to §29,70 per week amd
an average of §17.28 per week (R.I.8l-3; Barondaz}tts.' Exhibit G, ‘-oert:lﬁ.ed
to the Court)e The $17.28 figure is the only actual figure inm the case
as to plaintitr"s ea_mmgs;_ | |

| ‘In the aseident, pleintiff was badly injured, His right leg
. was bmken, gas gengrene developed, and amputation was nebéasary (R.X,
99-100)e AlBo, plai.ntirr'ﬁ nose was fractured a8 wag the ulne stjloid
in the right wrist (R,1o103), The plaintiff had some contusion in the
chest, but no fractures were proved (R,ITe249)s The plaintiff remained
in the hospital five weeks and testified that he had incurred Botturs®
of am;oo, hospital bill of $397,95; and claimed $150,00 for em artie
fictal leg (RI554)e - |
As 1nd1ea£od ebove, the undilputeq testimeny ghewed that be~
fore the accident, plaintiff!s right leg Wes stiff at e 45 degree angle,
sl his a_b:l.'_l.:lty to earry on his oceupstion was little, if any, affected
by the amputation (R.II;255;55). The testimony was that en artifieial

1limb wéuld heve some adventages over a leg such as plaintiff had before

Vo
oW
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the accident, viz: with the artifieial limb, the plaintiff could walk
faster, he could bend it to a right anglg at the knee, and it would .

el iminate pain ceused by stress on the spine (R,II,258~59),

. De THE ASSIGNMENTS OF ERROR, . o
There are 13 Assignments of Error (R.II.358). These may be
grouped argnnd thg rqllo_wing prineipal points 1n the‘case:
le Te pleintiff was precluded from mainteining this suit by

reason of the :act that he had already recovered a judgment on the very

" same wrongful act, and the Court erred in denying aofe_ndants' motion to

file the additional pleas (Assigmpents 1l to 6, inelusivp)-.
2¢ The verdict ié contrary to the weight and preponderance of

the evidence, and the Court erred in denying defendents® motioa for new

 triel (Assignments 6 to 11, inclusive),

3¢ The evidence shows that plaintiff was guilty of contribu-

tory negligencse, and the Court erred ia denying defendants® motion for

" new trial (Assignnonts 6 %o 11, inclusive),

4 The verdiet is exsessive. (Asaigmnents 5 to 13, 1neluain).

All of the Assiguments are relied upone

IHVOLVED.

STATEMENT OF THE QUESTIOHS

As udieated in the disenssion of the Asgignments of Error, the

\appellants propose four principal questions for the consideration of the

fcmart. viz:

- FIRST QUESTION.
Where a plaintiff obtains a judgment for a portion of the dame
ﬁges sustained by him by’reasovn of an aileged wrongful act, may he there~

after meintain snother asction against the same wrongdeer for eth_er dan=

d

ages sustained by such litiganjt' by reason of the very seme wrongful act?

Stated difforently: ¥ay cne plaintiff obtain more than one

t-».-‘
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Juigment against one alleged wrongdoor for dameges sustalned by reason

of one wrongful sct? /

The trial Court enswered this queetion 1n the affirmative

(R.I.41-45).

 SHEOOND (UESTION.

_ There & plamtifr’s case is based upon &n nherently_ impose
sible theory and improbable testimony, as demonstrated by the physical
facts and evidence consistent therewith, should not a verdiet for plaine
$iff be set aside? | |

The trial Court, in denying dotqnglan‘!ss’ motion for mew trial,
enswered this question im the negative (R.I.41;45)e Under this ques=
tion, we shall discuss the incidemntal point thaf the verdict is comtrary

%o the weight and prepanderance of the evidence,

Where & plaintiff?s evidence shows tha'l_;»..ho was observing the
alleged negligent operation of a vehicle shead, but notwithstanding he
cont inned to follow it af a di,utanée of éppreximateli 50 feet and at
a speed of .appuo_ximtaly 35 miles per hour, ‘&nd mede no effort 10 pree
vent his _invelienent in a collision can.sod by the negligent operation
he was observing, is he not guilty of contributory negligence? // |

The triel Court, in donying detgndants’ motion for nﬁt triel,

-answered this guestion in the negative (R.Ioﬁ;ﬁ).ﬁ

) JOURTH QUESTION.

- Where injuries (ineluding less of an alreedy orippled leg)
sustained by a 48 year olil carpenter, earning 320.06 to §25.00 per wsek,
frhen -onplcyed, did not substantially affect 'his capacity te éerry on
his trede after his total disab;lityi period ended, =nd where his spec-
ial demages, mludins less of earnings, approxizated $3,000400, 18 not

a verdict in the amount of §11,000,00 exsessive?
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The triel Court, in denying defendents' motion for new trial,

answered this question in the negative (ReI.41l:45),

' While appellants may asgsert, with scme Justifieation, that
not every detailed element of the case ig included in the above qnu-l
tions, yet as the Second, Third and Fourth (nestions are based entire=
ly upon the evidence; they cannet be concisely stated umless some
details be excludede In any event, the foregoing mestions are stated

as accurately as we cen state them, and maks the statement concise,

ARCUMNENT..

Weo believe that the:pbiats to be ergued are sufficiently im=

4icated by the discussion of the Assiguments of Error and the Statement

of the Questions Involved, conaoquontly, we proceed to discuss the

Questions borpro the Court without further summery of the contentiens

of appellants,

FIRST QUESTION,

WMWOMMEREMOMMMT
mmmm WRONGDOER FOR DAMAGES SUSTAINED BY REASON OF
G!TE‘RNG!‘ULM?

This quostion is raised by Asss.ga.nonts of Error 1 te 6, in=
clusive (n.n.sse). It is a clear guestiom and the answer is as simple
as the quostion itself, The answar is "No", bhecause the law does not

pemit a pla:l.nt:lrf 0 spl:lt h:la danages. en tho cantrary, the law man-

bdaterily requires that gll dema ges sustained by, or accruiug $0, eno

person as a result of a .s_i_ggg_._o_ wrongful act must be claimed and recover=
ed in ome action, or not at all, . he only cases squarely in point as
to tacts; the Florida decisions adhering to the primsiples e:f those de~
a,isioni, gnd the authorities in general, snétaiﬁ the proposition that

the plaintiff having split his danages and recovered 2 judgment for &

13
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portion of them was barred@ or precluded from maintaining this setion,

(a) The Only Cases in Point Sustain the
Proposition thet this Aetion was

Barred,
Recalling theat the facts before the Court are simply these:

Plaintiff and his wiro_were injured by the very seme wrongful acte, The
plaintiff brought en action in the Circuit Court for his personal ine
juries and property demege (ReI,9)s Thereafter, he end his wife joined

in another suit in the Civil Dourt of Record agaimst the seme defendants,

 the wife claiming in one count demeages for her personal injuries (R.Ie

19-20), end the husbend claiming in enother count damagee for his less‘efb
consortium, less of Sorv-:lgos eand medical expenses of the Wife (R.I.20=22)¢
In the second (Civil Court) suit, defendants filed a ples to the husband's
count setting ﬁp the pendency of the prior actiocn (R,I.26), thereby neg-f
etiving sny motien that defendants consented to or acquieseed in the
busbend's attempt to split his demages. Bub the poimt was ruled ageinst
éorondaﬁt’s; the second (Civil Court) suis proeoeded,v and the husbend obe
tained judgment for the demeges claimed by him in the Civil court suit.
Thoranpon, defendents pleaded the Civil Court judgment as & bar to the
husband's qﬁouit. Court suit for his persomsl mjuries (R.I.lg)d

| . Stmply steted, defendamts sssert that there was but ome wrong-
ful act, and,: there;tore‘, there can be but ome ceuse of action in ome

and the seme persen, All elements of damage sustained by He 4. Statum,
plaintiff belew, by reasen of such g;_hg}_b_ mngtnl aet, were reoov_erable
in _é;;é_ action, The damages could not be eplit, and recovery of a per-
tion of them in o_ng actlion wes a bar to focowry of the othe:.pertion in
a i'eg' arate action, .7 _

Johnsten v, Southerm Railway Co., 155 Temn. ‘s-ss,ﬂzso's.w. 785,

ie squarely in pointe In that case, the faects were as follews: The

pleintiff and bis wife were riding in en ‘eutomobile, which was struck

by defendanmt's train snd botk husbend end wife were injured, The husbend
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filed a suit for his injuries, EHe subseqaontly 'ustitnted .a separete
suit for less of his wife's sefvices as & result of the seme accident,
The latter case was tried first, and rosulted in a judgment in the e=
mount of $200400, exactly as im the case at bare

Thereupon, defendant filed ir the first suit (the one inst:l-‘
tuted by the husﬁand for demages for his owm iajnrAies)Aa plea of former
edjudication, just as was done in this oa;e§ The trial ourt sustained
the plea and é;mieaed the husband's suit; and on appeal the Supreme Court
affirmed the action of the trial Géurt! saying:

"Here there was but one tort committed, and there cem be but
one recoverys

"In Enoyclopaedia of Pleading & Practice, vol, 9, De 611, it
is said; ? Former adjuwlication is, when pleesded, a plea im
ber of the further prosecution of a suit, on the ground that
the same subject-matter has been already litigated betweem
the same parties, or their privies, end a2 judgment remdered
on the marits of the ocese.*

"Applying this test to the instant c¢ese, it is apparemt that
the trisl court properly sustained the plea and dismissed the
suite The subjestematter =— that 18, the negligent act that
produced the injury -- is necesserily the same in both cases;
the parties are the same, e, and Judgment was rendered upon the
merits of the case," (Underlining ours).

In quoting and disoﬁasing the authorities upon the subject, the
Court further saild:

"* *Indeed, if the plaintiff feil to sue for the entire dame
age done by the tort, a second astion for the demages omitw
ted will be precluded by the judgment in the first suit
brought end tried, Southern R, C0, Vv, Birgmen, 95 Temn, 628,
32 S.W, 762, 12 Am, Neg, Case 585; PFreemenm, M@. Sece 2413
Carraway v, Burton, 4 Humphe me. ‘

*Tn cincinnati, Ne O & 'J.‘. P R. ca. Yo Reddy, 132 Tenn. 568,

LeReAe 1916B, 9745 179 S.W. 143, the court guoted approvimgly

from Freeman on Judgments, as folleows: TA a%e tort can be

the foumdation for but one claim for dsmeges * demages
vwhich can by eny possibility result from a single tort form
an indivisible cause of action, ZIRrery csuse of sctien in tort
conel st of two ts, to wit, the unlewful act, and 211 deme

es dhat ean arise from it, TFor dameges alone no action can

be permitted, Hence, if 2 recovery has once been had for the
wnlawful aet, no subsequent suit cen be maintained,!

_lining ev.'rsf. ,

The ceurt them examined its decision in Smith v, cinomat;,

ote., 136 Tenne 282, 189 S.W, 367, and said of :I.tz
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"Wo huve carefully considered the case, and, in cur epin:lon.
it 1z sound ia Jrinciple and well supperted by suthority.,

No satisfsetory rezecn has been suggested for its modificee
tion, The faet that the second suit was tried first in no
wise alters the rule, As stated in the foregoing suthorities,
the object of the plea is to bar the further prosesution of

& pending suit, end such is its effect when properly Pleaded,™

_ The facts in Smith v, Cineimnati, N, O, & To Ps Re Cos, 136 Tenn,

282, 189 8.W, 5(;7, supra, are even somewhat more amalegeus to the facts
in the case at bar than sre the facts in the Johnston case —- though the
enalegy of the .Tohnsten case is complete enough, |

In the Smith case, it appeared that the pleintiff and hie wife
were both injured as & result of the dersilment of defendent's train on
wnich they were ridings Suits were instituted in the Federal Court te |
recover deamasges for injuries sustained by the wife, end alsc for the in=
juries to plaintiff, property damage =nd loss of services of the wife,
In fospéx_uo %o motiens made by the defendent In the Federsl Court, ell

of the suits were dismissed exeept for injuries to the wife and for the

loss of the wife's services.

Pleintiff recovered judgment in the Federal Courte There-

upon, defendant plesded the judgment in bar of a suit brought by the

" husbend in the State Gourt for demages for persopal injuries emd Frope

erty demge sustained by him in the seame accidemt, The triel Judge held
the plee bad, On eppeal, the Civil Court of Appeals reversed the judg~
ment, end diemissed the rusband’s suite The Supreme Court of Temnessee

atﬁmed the judgment of revorsal, saying:

"The rollowing quotetion from h-eemen on J'ud@ents is made
in Bitgmar v, Railwey Cos, suprss and Cincimnati, N, 0. &
Te Po Ry Co,- Vo Reddy, anpraz

n A gingle tort can be tho foundation for but one claim
for dsmages, * * * All demages which cam, by any pessibility,
result from &' single tort, form an indivisible cause of ace
tion, Every cause of actien in tort consists of two perts,
to wit, the unlawful aet, and all dameges that cen arise from
ite For damages alene no sction can be permitted, Hence,
if & recovery has once been hed for the unlawful act, no sub-
‘sequent suit cen be maintained, There must be a fresh act,
as well as fresh damages, '
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‘®Tt is said alec in Railroad v, Matthews, supra, that if
the plaintiff failed to sue for the emtire demages dome
him by the tort, a second aetion for demeges omitted will
be Eoclﬁdéd by the Ju@ent in the first suilt bmﬂt _and
$ried, Yor this statement, Southern Ry. Cos v, Erigmen,
‘Bupra, Freemsn on Judgments, § 241, and Carreway v, Burton,
& Humph,, 108, are cited.

"ir, Freeman end the case of Carraway v, Burton fully suse
tained the propesition stated by the cemrt, This last cese
" discusses the question in the exact phase in which it is
-presented tc us, We think all of our cases, while not de-
- eiding the question presented exactly, furnish a basis
from which the mecessary corollary is drawn that if the
laintiff,  for demages for injuries result :
j inelude in his suit 21l the injuries
sustained, a subsequent suit for those omitted Will be _bar-
red upen a plea of res judieceta, aptly pleaded, This fol=
lows naturally from the conelusion thet the recovery is for
the tort, and not for the injuries, If 'a single tert can
be the foumdation for but one claim for Admmegest®, it in-
ovitably follews that there ean be but one suit to recover
for injuries resulting frem that tort," (Underlining ours),

In so0 far as we can find, the gi_gg and Iéhnstéh'decisions are
the only two cases in the books ﬁpon the sfate of faets whieh 18 be=
fore "_the Court in this case, DBoth of those ’deei’sions are squarely in
poeint; they e;Learly and unequivocally sustain the poaition of the aps
pcilants in the cese at bar, and discussion of them would be superflu-
ous, | |

AS the following discussion will show, the decisiens of this
Court (though they are diatingnilhable as to raeta) are in aecord with
the principles of the Smith aud :onnaten cases, |

(b) The Rule in Floride is in Accordance with

the Genaral Rule that a Flaintiff May Not
Split his Jameges end. Obtain Successive

_ Mnta on a Single Wrengful Acte
Tha applicable doc:lsiona of this Court affirm the. prine:lple of

the Smith and_ Johnston cases, anEa, end thus suppert the pesition of
the appellants that & plaintiff may not split his demages and obtain
more then one judgment by reason of cne wromgful ecte

Thus, in Tidwell v, Witherspoen, 21 Fla, 359, 1t eppeared that

on November 8th, Tidwell had spokeﬁ slanderous worde of Witherspoon,

and, on Degember 2nd, head caused him to be arrested for doing the act
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cherged in the slandereus words, Witherspoon sued Tidwell for malie=

~ious prosecution, end the action terminated in favor of éorendant. He

then sued him for slander, end the defendant pleaded the former judg-
ment, In holding the plea good, the Court said:

"Thet suit wes a bar to eny other suit for the seme charge,
though made on a differemt occasion, if made before suit
brought. * * * The injured perty cemnot be entitled to twe
receveries for the same cause, end a recovery in thet form
-mast be a bar to a subsequent action of slander for the sems
identical accusation,® " (Underlining owrs),

Though readily distinguishable in faet, the deeision of this
Court in Griffin Bres, COs Vo Wini‘ielg, 53 Fla, 589, 43 30, 687, states.
the rule reliod upen by appsllants in the case at bars In the cited
cese, this Qourt said:

wk * * the rule is that when a cause of action accruesy

there is a right, as of that date, to all the consequent

damages which ever emsue, Such demages, without reference
to the time they actually acorue, are entire, end cemnoet

be recovered plecemesl by suecessive aetions,” (Undere.
linins om'sf. .
This quotation makes it clear thet in Flerida (as in Tennese

gee where the J‘ehnston and Smith cases areso)_ the cause ot action g_

the wrongful act end not the various elatentsor demages that result
from a wrongful acte In this regerd, Careon in his revised edition of

Florida Commen Law Plesding, Practice and Procedure, pp. 6l=62, states:

"As to aotiong ex delicto, the general rule is that a si_g_gl
tort affords a single cause of actiom, * * * A personal in=-
jury camnot be split up s0 as to permit separate recoveries
for different kinds of damages, A judgment in ene action
arisg from the seme tort bars another action bro
‘adifferént theory for the same injuries or for thoao that
were forgotten or wnclaimed in the first ome, A recovery
Tor malicious prosecution bars a later suit for slander beas-
ed upon the seme words, although these words were not spoken
at the same time or place but et another place and before
the action for malicious preosecution was broughts

2Tt would seem that in any aetion where injury results te
a person and his property, demages for both imjuries give
one cause of action rether than two, as the wromgful aot is
gingle and different injuries therefronm are merely items of
demages, ,

r

"Splitting a cemnss of ection is dividing it into two or more
parts so that separate sctions cen be btrought, The rule is
that a single cause of action cammot be split, end imsofer




as it appiies to actions ex econtrastu, sn entire contract
or claim arising from it may not be split; all demsges
theat arise from it must be obtained in one eeticn, An
exception is whers the contract cells for performance in
installments, The rule against splitting applies to ac=
tions ex delicte as well," (Underlining em-s).

The rule stated by Carson sud enunciated in the last é:ltod

Florida case is the general ruls, It is accurately stated ia Volume 1,

Am, Jurs, 2!508 480-31, a8 follows:

"One may br:l.ns separate suits on nparate oauges of action
~even if joinder of the separate ceuses in one aection is
‘permissible, subjeat, howsver, to the power ef the cowrt
to order comsolidation, On the other hand, ons who has a
claim against enother mey take a pert im the satisfaction
of the whole, or maintain 2n setiem for s part; omly, of
the claim, * * *, But after having brought suit for e part
of a clain the nlaintitf is barred from bringing snother
‘suit for anothor partes The law does not permit the owmer
of a single or entire csuse of action or en entire or ine
divisible demand, without the consent ef the person againmst
whom the cause or demand exists, to divide or split that
cguse or demand s0 @8 to make it the subjest of several age
tionses The whole cause must be determined iu one action,
If suit is brought for a part of a claim, & juigment obe
talned in that astion precludes the plaintiff from br
a _second setion for the residue of the claim, notwithstand-
. ing the msecond form of astion is not identiecal with the
firat, or different grounds for relisf are set forth in the
second suit, This primciple not only embraces what was ac-
taally determined, but alse extends to every other matter
which the parties might have litigated in the case, The rule
is founded upen the plaimest and mest substential Justice,
=i nemely, that litigation should have sn end and that ne
person should be unnecessarily harassed with & multiplicity
of sults." (Underliming ours).

‘Though 1n§rolving a question of Pleading enly, the decision

in Birminghem Southers By, 00, V. Lintmer, 141 Alae 420, 38 So. 363,

is an additionsal euthority for the" applieat:l.dn of the rule against
eplitting demages in casés of the kind at bars In that_ease, it ap=
peared that the wife of the plaintiff was a:ﬁvh; his horse and buggye
The bugey was struck by a trein snd demaged, and the wife was injureds
The husbend brought suit, claiming damages for loss of consortium end
medical expenses of the wife, and for damages to his propertys In hold-

ing that all demages suffered by the husband as a result of the _é_gl_g
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wrongful act weré properly and neeessarily claimed in one agtien, the
Court said:

"It may be stated as a very general if not wuniversal prep=
esition that one who i3 entitled to sue at all for the sone
sequences of a wrongful et may recover all the damages
that such aset has proximately inflieted upen him, Eis
cause of action is the one wrongful act of the dorerw.ant. )
We know of ne prine:lpﬁ:ef law or decided case which re=
gquires him to split this one cause of action iato two er
more bescause the iajuries he sustains may be diversified

in cheracter, To the contrary, he mmst lay all he has
suffered in one action, or failimg in that, he Toregoes

his cleim for such part of the inj y a8 he does not cem’c
upone * * *n  (Underlining ours)e

The Alabama deoisien is not s0 analogous es to faots as ara
the two Tennessee (Jehuston end Smith) cases discussed above, but thet
decision lays down the same principlc'and clearly supperts our posie
tion,e

Ag we gee 1t, the only decisions which are iqnarely in peint
are grounded upon the very same prineiple that is laid dewn in the
abover.c:lted' decisions er._this coui‘t. This belng so, there is no ape
parent reason why those decisions should not be applied and '_the Judg=
ment in this case Teverseds

(¢) The Authorities Relied Upen by the Trial

Court end the FPlaintiff are not in Point
or Have Been Ovomled.

In the order danying the defendants’ mtion to file the ad-
ditional pleas, the trial Court stated ( R.I.u): "I have studied
their briefs carefully snd made an mé.eﬁuidentr inv;atigation of the |
lgw myself extending ovoi- a period of some weeks, There are authere
ities cited to me supperting the contention of the defendant im this
case but I think the authorities on the other side have the better rea-
soning and display the legie angl Jjustice of fhis casen,

In so far as we can fipnd, and in so far as éppears from
the trial Courtts opinien, there sre no "authorities om the cbh& side"
upen the state of facts before the Oourt in this ease, The only aue

thorities referred to by the trial Court (who had himself "made an

=0
S
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indépendent investization of the l#w") as being "en the other side"
are (RoIed23): ‘ | "

Brockbank v The Whitehsven Jumetion Rye Gos, 7 (Exchqe)
Hurlstone & Norman®s Reports, 834; and _ :

l' Day's cm:a Law Proéoduﬁ -Seection 40, pege 79,

The Breckbank case eonstrues Section 40 of the cemon I.aw Pro-
cedure Aect of 1852, which is tha seme, in effect, as Sectien 4286,
CoGel, of noridn, 1927, This Sestion permiss the husbana in actien
rer 'mjm done to the wi;g" to assert his claim for damages u-iling
out of the wifets. injurye _ v

The Broekbank case in nowise gupports the ruling 61‘ the trial

Court and is not contrary to the contentions of the appellanta, Thus,

the decleration in the Brockbank cass alleged that the wife of the

plaintiff wes negligently imjured by the defendant, end plaintiff
claimed damages for loss ef society and expenses in connection with

his wife's injuriess To the decleration, defendant filed a plea ase

‘sorting that im a former suit by the husbend end wife, they had re-

covered a judguent for the wife's injuries (not fer the husband's dame
ages)s The Court ruled the Plead bad, beceuse the Common Law ;Ei-ooed-
ure Ast permitted, but 414 mot require, the husbend to join cleims in

his own right for damsges sustained bty him on account of the wife's ia-
Juries in en action by the wife for her injuries,

In other words, the Gourt held that where the wife was in~
Jnred, gshe, joined by her husband as & plaintiff in name only, could
sue for her injuries; and that while in such suit the husband wa m—

mitted, z et he waa not roggired, to assert his damages arising from
his wife's injuries, in the wife's sult, but could meintain a separate

action, |
The decision has no bearing on the case at bar, because

there the husband was nét suing fer his own persomal injuries and

ﬁroperty demeges, and had in nowise attempfod t0 split his damages

whish had resulted from a single wrongful acte Indeed, the deolision
=Y




supports the contention of the appellents thet in the case at bar,

-~ He A, Statmm wag not required .te'ela:ln in his iiro'a Civil Court suit

the demages @ccruing to him solely by ressca of tﬁo injury to the wife,
On theA contrary, He A. stafm was mandatorily required té claim such
daniages in the ci.lfcuit' Court aetj.on ’for his own injuries, |

The point 1s that if on;.y Bdna Statum, the wife, had been in-
jured, the husband, H, A, Statum, could have elaiﬁed the damages suse
tained by him either in the wife's suit for her injuries, or he cem
have filed a seperate suit, But as both the .hnsbm end wife Were ine
jvn'_od, separate suits were required, and the husbend was: mandaterily
required to assert all -hiﬁ damages in one suit, baéause he could net -
split his demages and obtein two judgments on one mngrul act,

The Note in Day's_Common Lév'Préoeduro Asts, Dage 79, refere

~ Ted to in the trial Court’s order (R,I.43) shows that before the pes-

sage of the Act, the h_msbénd was a‘bliéea to sus alone for eny spec~

1l demage sustained by him as e result of an injury to the wife,

~ The Note further shows that the purpose of geotion 40 was to permit

the husbend, in a joint esction by him and the wife, to claim his spece
idl dene'gu aceruing from the injury to his wife, and 'ffheﬁé alone™,
It was not the purpése’ of Section 40 to ereate »x.niniiiﬂ; causes of l:m-
tion where only one had previcusly existed, and the Seetiecn has new
thing whatever to do with splittiné demages, and 1is ihelly irrelevent
in the case at bar. - : |

The only other decision cited %o the triel Court by the
plaintiff that might be; sald to have bearing upon the facts in this
cege was Wﬁe% . Gé}., 45 Minn, 330, 47 N.¥W,
1041, In that eage it Was held that a judgment in em sction by o hus-

band :t‘or his injuries wes not a bar to his sction for less of his '

wife's consortium resulting from injuries to her in the same accidentes

_ Put the Skeglund eese was overruled im Myhra v, Park, 193 Mimn. 290,

258 N.W, 515:
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In the Park case, it appeared that plaintiff end his wife
were riding in plaintiff's sutomobile and both were injured in & col=
lision between the eutomobile and defendent's truck, The husband
brought suit for injuries to his person snd his autembﬂe; bt mede
no claim in that suit for ‘tho. demages suffered by him (t]_ao husgband )
by reason of the injuries to the wife, The defendant obtained jndg-
ment, | ‘

The husband thén. brought suit (upon the same alleged neéli—
gent aet set forth in the r:l.rst.action)mto recover moneys expended for
trestment of his wife, end for loss of oonsortium end services, In
the gecond asction, the former jJudgment wes pleaded and sustaired as 2
defense, In affirming the judgment, the Supreme Court of Mimnesota
said: |

"It is obvicus that there is only one negligent aet upen
which pleintiff®s cduse or ecauses of action may be found~
sde S0 the only inquiry presented is whether & negligent
act giviag rise to several items of demage may be made the
basis for several actions to recover therefor as against
the tort-feaser on the part of the individusl who has suf-
fered these demeges, In King v, Chicago, Milwaukee & St
Paul Rye C0s, 80 Minn, 83, 82 K,W, 113, 50 L.R.A, 161, 81
Amy St Repe 2384 & question very similar to the presemnt,
if not identicely, was presented for determination, There
plaintiff brought an actien: to recover property demage ef-
ter hs hed previcusly eollected 2 judgment im his favor for
injuries to his person arising out of the same scceident and
the seme negligent ecte, The Court said (pages 88, 89 eof 80
Minn,, 82 N,W, 1113, 1114)2

» t§a are of the opinien that the ceuse of the action cone
gists of the negligent ast whish produced the effect, ra-
ther than in the effect of the aot in its appliecation to
different primary rights, and that the injury te the per-
son end property as a result of the original ceuse gives
rise to different items of deamage, * * *

® t0ur attention hes been celled to the case of Skeglund
v, Minneepolis St Ry. COe, 45 Minn, 330, 47 N,¥%, 1071,
11 L.R.A, 222 (22 Am, St, Rep. 733), He camnot accept
the reesoning of the court in that eesse as appliesble teo
the one before use The facts were differemt, and it is
not necessery at this time to review it, The rule there
applied should certainly not be extendeds? " (Underlining

ours)e

i

After reviewing its previous holding to the effect that one

wrongful set givee rige to but one cause of action in one persen

)y "1

peh A
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as indiecated in the guoted exeerpt, the Court saild:

#If then the causs of actien consists of or is founded
upon the negligent aet which produced the effect, rather
than the effect of that act upon different primary rights,
plaintiff never hed more than one cause of actien, That
this is sound in law and logie cannot well be denied, There
ean be no loglcel justifiecatien for holding that an action
for injuries to plaintiff's person bars a subsequent action
for demages to his ear but does not ber a subsequent ao-
tion for damages flowing from smd ocut of the sesme accident
esusging injuries to his wife, The damages are founded upen
and are csused by the seme negligent act or omission, If
such negligent ast or omission is not the ceuse, then there
is no ceuse of ection at all feor any recovery.,

"Flaintiff cites and relies upen the czse of Skoglund ve
Minneapolis St. By. Co., 45 Mimn, 330, 47 N,W, 1071, 11
LeRed, 222, 22 Am, St, Reps 733, That case harmenized with
plaintiff®s view, But it is out of alignment with the King
case, supra, glse with the great weight of authority that
gounsel's research and our own have discovered, There should
be *simplieity and direotnees in the determination of econe
troversial rights.* Id., page B9 of 80 Mimn,, 82 N,W. 1115,
1114 The fact that the Skoglund Case has never been follewe
ed strongly indiecates thaet the bar has never considered it

as en guthority for splitting causes of action," lUmlorlini.ng
oursje

| Folleowing this, the Court proceeded to point out the resulte
‘ent emdless litigation and absurdities which could be expected in the
event ggg personr wers permitted to bring a éém_:g' ‘afo_ ac¢ction for _o_a_e_g_
element of damage which he might have sustained by Teason of ome wrong-
ful aet, saying:

"Any plaintiff could, under pleintiff®s theory, be permite
ted to bring his first ection for demeges to his car, If

he was successful therein, his next action would them be

to recover dameges to hls person, Another action could be
brought to recover damages for loss of sservices, medical ex-
penses, and other items for injuries to his wife, If he had
minor children glso injured in the seme accident, he could
bring successive actions for the loss of services and ex=
penses ineurred for eech ¢f them, And if in any sueh ae-
tiocn & plaintiff was defeated, as he was here, he could still
proceed with as meny ections as there were different items
of injury flowing to him and issuing out of the aecident,
Such result is abhorremt to reason, It would cleg our courts
with needless end almost endless litigation, The absurdity
of such situation and the evils flowing therefrom are ap=

parent." _ »
The Court ther quoted from & prior decision the follewing:

% 'The d'eci‘ﬁien of the guestion (res judicata) involves the
elementary rule that a single csuse of action cemnot be

~a
; T
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8plit or divided and independent acticns brought upen
each separated part, The rule 1s well established by

the courts and 18 strictly followed and epplied, (Cite
ing autberities), In Actions im tort for personal imjuries,
like the case at bar, each item of injury mmst be ineluded
in one suit, end, if veluntarily omitted, no further aoce
ticn can be maintained thereem, In short, the judguent

in such en esetion precludes the parties as to all issues
and queetions, all items of imjury or damage, which were
or ov;uld heve been litigated therein,® " (Underlining
ours), -

In shert. the Court held thet a party sould not split his
cause of asction for demages resulting from a single wrongful eet, end

that if he did, the judgment as to a pertion of the damage constituted

a bar as to those omitted, &15 decision 1s in ecoerdence with the Flor-
ida, Alabema an.dr Tennessee eaﬁﬁs which we have referred to above, and
completely nalliﬁes the Skoguhd case as authority,

In the order, the trisl Court expressed the view that to sus-

 tein the pesition of the defendants would result in an injustice, and

stated that if there wers 1o uthority to suppert him emd &1l the aue
thorities were ageinst him (whieh quite accurately deseribed the sit=
uation), he would still rule against the defendents (R.T.45)e Like the
jury, the trial Court was weble to diverce his sympethy foz-rthe ine
jured pleintiff from the considerstion of the law and the factse

As we see ity the verdict in this case was an unjust enes
We believe that an mbiasod_analysis of all the evidence convineingly
shows thet such is the cases If the negro driver of the ice truck,
which eeused pleintiff®s injuries, hed been finmmcially responeible,

1% 1 doubtful whether the defendemts would heve been sueds But obe

 viocusly the negro was not finencially responsible, snd having sued the

_defendents, the pleintiff and his witnesses went to unbelieveble lengths

to sustain his claim, Thus:
(a) One witness saw skid marks at the alleged point of im-

peet of the two trucks, He did so by moonlight, and when the moonlight
d1d not seem sufficlent, he brought to his aid the tail light of de~

fendants' truck (R,I,176), which was two hundred feet awey,
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(v) Another witness, though Vbadly injured and sitting in
the rear sest of the Statum cer, holding her bedly injured busbend
- {ReILo211w12) saw the skid merks by the moonlight, motwithstanding
the iee truck was between her and such ekid marks (ReXIs 216),
| (¢} Two other witnesses for the plaintiff talked with the
witnesses to the gccident, examined the roed marks and placed the ene
tire bleme for the accident on the negro driver of the ice truek
(ReX.114-17)s Subsequently, they changed their minds (without goimg
back to the sceme of ﬁhe accident) and put the Geynon truek on the
wrong side of the roads They mm,.se they claimed, ekid marks,
made by the ice truck, extending 129 feet from the alleged point eof
the collision bem_en the two trucks, though the distence between the
point of collision between the two trucks and the point of collision
between the ice truck end the Statum ear was not over 90 feet (ReXs |
107;118;134;149), Thus, the alleged 129 foot skid merk is an abse-
lute impossibilitys
(d) Aside from the sbove, the physical facts demonstrate
that plaintiﬁ"s theoi'y of the accident wae imheremtly improbeble,
if not impossible (Defemdants' Exhibits A, C, and D),
In view af the eharécter of the evidence upen which the
plaintiff was able to fasten liability upen the defendznts before a
sympathetie jury, any contemtiom that 1t would be unjust to apply the
@11 settled lew to the faets in this case is wholly out of place,
0f coursse, sny rule of law may seem tc operate hnrihly in a partieular
case, but such deo'a“ net. econstitute & valid reason for not applying the
law, And in this partiecular case, wa- feel guite sure that if the law,
as laid down in the Johnston and Smith cases is applied, justice will
be done t0 the plaintiff as well as to the defendentse
' And so we respectfully submit thet the judgment ought to be

reversed with directions to permlt the filing of the additiom_al please

o5
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SECOND _QUESTION.

WHERE A PLAINTIFF'S CASE IS BASED UPON AN INEERENT-
LY IMPOSSIELE THEORY AND IMPROBABLE TESTIMONY, AS
DRICINSTRATED BY THE PHYSICAL FACTS AND IVIDENCE CONe
SISTENT THEREWITH, SHOULD NOT A VERDICT FOR PLAINTIFF
BE SET ASIDE? | -

The above stated question is reised by Msi@mta of Irror
6 1o 11 (n.n. 368=59)e ,,

“The deciaiqns of this Court settle the propésition thaf 8 verw
diet not in accord with the manifest weight of the evidence or with the

justice of the case should be set aside gnd a Bew _trial grentedx

Smith ve Jacksen County, 129 Fla, 787, 176 So, 838, text text
859 end authorities oiteds :

The questien of whether a verdiet is contrary to the menifest
weight of the evidence and the justise of the case 13 necessarily a éxos-
tion that must be answered by examinatien of the evidence im the pertice
ular case before the Court, Appellamts apsert that this is such a case,
They say that the plaintiff?s case was besed upen an’ {nherently impos=
sible theory; that it is supperted only by the most improbable character
of testimony; that the physieal faets ¢onpletely negative the great mass
of plaintiff's testimony; end, in final analysis, thet the verdict is cone
trary to the msnifest weight of the evidence and the justice of the case.
The pringipal matters upon which the appsllants rely are as follows:

(1) The plaintiff's case was based upon an inherently impessible

theory ss demonstrated by the physieal fasts: The plaintiff's witnesses
teatified th§t at the tim the two trucks collided, both of éhan were go=
ing straight (&1.133;_181;1@6;197; 'R.iI.205;212' ) The physical feots as
shown by the photographs (Dorendanfsf Exhibits A, © and D) show the ime

possibility of this testimony, The lce truck did not hit defendants'

4ruck watil it resched the ges tank (Defendemts® Exhibit ¥) at the reer

of tho cabe As shown by defendants' Exhibit O, and ss plaintiff's wit-

ness Crane tostified (R.I.180), the left front wheel of the ice truck

hit the gas tank,
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‘These facts mean that at the time of the collision, the
wheels of the ise truck were cut to the left, -agd that the ice trueck
was cut into defendemts' truck, The bumper on the ice truck is flush
with the wheels, and the left rrént bumper on _the ioe truck was not bent

backward or broken off, Therefore, the ise truck could not have been

going straight et the time of the collision, Thie faet may be proved

by demonstrations with the gas tank and rim (Defendants' Exhibits ¥ and
I)y becsuse the rim will not it the concave in the gas tank unless it

is placed at en angle of approximetely 45 degrees (R.II¢284+5; 288-9;
3l4-15; 324-27), | |

Another absolute impossibility in plaintiff's evidence is
this: The plaintiff amd two ocoupants of his awtomobile testified thet
at the time of the eollision betweon the défendanﬁ* truck and the ice
truck, the plalatiff's car was 50 o 60 feet benind defendants® $ruck;
and his testimony ahi's_that the oeverall length of defendants? ( truck
end trailer was 59 feet, and that the length of the trailer wes 29%
feet (R.Is134)e The point of impact between the two trucks was at the
geo tank at the rear of the sab of defendants® trucke Thus, at .tha
time of the collision between the two truckss plaintiffs autcmobile
could not have beem more than approximately 90 feet from the point of
collision (i.6s, the length of the trailer, 29% feot, plus 50 or 60
feot), The plaintiff?’s car was being operated at a speed of 35 to 40
miles, and the ice truck at a speed of 25 to 30 miles per hours Both
econtinusd on in opposite fliroetions u'nt.vil"t’hey .»eell‘ided, and the Statwm
automobile was not slowed down (R,1,65:;66;68;164;169; R_.-II.ZlO).

‘At a speed of 35 to 40 miles per hour, the Statum ear would
have traveled in one second between 51,3 end 58.7 feat, depending on
the exact speed, In one second, the ice truck would have traveled bow
tween 36>.62 end 44 feet, depending on its exact speed between 25 end
30 miles per hour, This demnstrat;a that the most the ice $ruck could

have traveled between the first and second collisions was 38,7 feet

-~

o
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(1,04, the difference betieeﬁ 90 feot and the distence (51,3 feet) the ‘
Statum cer traveled im one second, at a speed of 35 n;lés per heui).

Yet plaintifr’s cagse was based in part upon the testilonyiet .
the two road pi;ltrelmen”that the ice truck made road marks of 129 feet
between the first and» second colliesions (R.X,107;118;149) == & mathe~
matical imposeibility.

If the testimony that the ice truck made road marks for 129
feet befors it collided with the Statum car be tfme, this is conclusive
proof that road merks sterted seme 75 to 100 feet before the two trucks
collided; and in all probebility a tire on the ice truck blew~eut and
pulled 1% to the left and into the Gaynon tmek. Such is the enly rese

sonable explamt:len._ of the 129 foot reead marks,

(2) The other testimony of plaimtiff's witnesses was highly

mprobeble: Notwithstending the "box cer" appearence of defendante!

truck on jthe highway, the m océupcnts of the front seat end en eécnf-
pent of the reer sest of the Statum cer, as well as the three negre
ocoupants of the ice truck, all de'er:l.bed the collision _betwoen the twe

trucks in the seme way, All of them said that defendents? truck was

' fTom 2 to 3 feet over the center line at the time of the accident

(ReTo505163;180;197; RoII.204;210),

This testimony is most i'mrkable, because it is highly ime
probadble that three persone traveling in & truck in one direotion and
three persens traveling in an sutomebile in the oppoaifo direction
would have seen procisély the ssme thing at night, particulerly with
a great big 0ld "box eer" between them (R.II.209).

| Defendants' Exhibit A is a photograph of the sowcslled "bex
cer”, According to the testimony of his witnesses, the plaintiﬁ’“s
car wes within 50 %o 60 feet of defendents® truck and wes further
to the right (or West) side of the road than was the truck; yet plain-

tifr's witnesses testified that they coudd ses around the left zide of
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‘do_tondants'.tmk end stete the position of the ice truck on the road

(3.1.16_9—?@); . 213=15), ‘The pereon eccupyinmg the right rear of the Statwm

car claims te have seen the front wheel of the ice truck hit defendeants’
truck (R.1I.215); end thie persen aleo saw, by the moonlight, the roed

marks made by t'he‘ic'e truck, though it was necesserily between her and
the roed marks (ReIIs217)s But the raét that this witness knmew nothing -
ebout how the accident happemed is to be inferred from the fast that the
road petrolmen had ‘$alked with her (ReX,159) and d1d not memtion her in
the repert, ) | | _ , :

~The attention of the Court is invited to Defendants' Exhibit A,
From thie photograph, the Court will ebserve that all this "seeing &= |
round the corner® testimeny is of the most highly improbeble charactere
Tt discredite iteelf, It is likewise highly improbeble that the three
negroes could have seen the center line of the rosd, They were meeting
defendants?® trueck, eand had they been looking at the center line of the
Toed, they would have been blinded by the lights on the truck. Everyday
experience proves this statement, And thﬁ,t’estimny of ocne of plaimtiff’s
witnesses that he saw the roed marks af the point of impeect by moonlight
end a parking light on & truck 200 feet distent is nothing short of rie
dieulous .(n.I.l'is). - |

(3) mOr _plaintiff's witnesses Were asleep snd six of them

mre‘intereéio'd: Rendolph Brooks, ome of the two negro boys im the ice

truck, told Mr, J, H, Underwood on two ecc_qéions thet he end Sem Madison,
the other negro boy, Were asleep af.thé time the collieicn occurred (R.IIL,
219-25); yoet these tm _-negro boys got on the witness stand and described
the accident in detaii. But the fact that _'thoy were ﬁsloep and Kknew nom

thing. ebout how the accident happened is to be inferred from the fact that

their version of the accident is npt nentiened_.in »the road patrol report

(Defendants® Exhibit B), In addition, the plaintiff and five of his wite
nesses were highly interested, the plaintiff and four of them having sued -
the defendants and the other one was ssserting claims against the dee

Tendants,
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(4) Dofgndan_ts--’ evidence is eongidtcnt with the pb&ieal'raetsz

In the first instance, the officers who investigated the asccident placed
the entire blame upon the negre driver of the iece truck (Defendemts? Bx-
,hibits B and H). "!he officers hed examined the road mrks and quesﬂoned

the witnesses '(351;113-15;"159). Ag shom by the physisal facte, their

- Tirst version 'was':right, becauéo the 1ce truck driven by the negro was

cut to its left end into the gas tank on defendants® truck,

Aside from the testimony of the driver of defendamts® trueck
(ReIT.229), the testimony of two completely disinterested witnesses
shows:  (a) Immediately before the aceident, doreﬁdants‘ truck was bow
ing operated on the West (its right) side of the highway very neer the
edge of the pavement (R.IT,251-52); and (b) the road merks showsd that
the two trueks collided en the West (the Gaynon'truck's) sids of the
road (R,I,91=4), This testimony is ébviously true, because after exsme
1n1ng" ths road’mrks, the officers placed th§ ’ent:lro bleme for the acci~
dent on the negroe If the road marks had shown that the e¢ollision bee
tween the two trucks ocecurred on the negro's side of the road, the ofs
ficers sould not have placed the entire bleme on hime

» | Qertainly, the above demonstrates that the verdiet is contrary
$0 the manifest weight of the evidence and the Justice of the case,

This is not a case whercia.on'a set of witnesses has testified to
a reasonable state of facts and another ef of witnesses has teatiﬁ.ed
to an eqﬁally roadenable, but oppesite, state ef tacts, On the cone
trary, this 1s a case where one of the two conflicting versions of an
oceurrence is based upon inherently :lnpossible end highly improbable
+testimony, while the other version is reamsonable and consistent with
the physical factss |

.Thorefm. thie is not a case where it can be said that the
~jurj resolved conflicting testimony in favor of one of the perties and
thus settled the mattei'. On the co;trary, the verdict of the jury in-

this case is based upon such inherently improbable testimony that the

21
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Court is not dound by the verdist:

Gatlett v, Chesnut, 107 Fla, 438, 146 o, 241, 91 A,L.R.
" 212, text 222,

In tho cited case, this Court said:

"Much ef the evidence offered im pleintiff im error's behalf,
vhile uncontroverted, appears to be discredited im meny pare
ticularse Such evidence is not necessarily dbindinmg upon a
court in the consideration of a motion for a directed vere
diect, Testimony mey be unimpeachsd by eny diresct evidenas
to the contrary, and yet be so contrary to natural laws, in-
herently improbable or unressonable, opposed t0 common knowl-
edge, inconsistent with other cirsumstences established inm
evidence, or so contradictory within itself, as to be subject
to rejection by the court or jury as & trier of the facts,
Brannen v State, 94 Fla, 656, 114 So, 429, While the tesw
timony of en unimpeached witness is not to be arbitrarily dis-
regarded, and must be measured by the standard of common ex~
perience in humen condust or business usage, there mey be
such an inherent imprepability in the stetements of a wite
ness as to induce the court or. Jjury te disregeard his evie
dence, even in the absence of any direect conflieting testi-
mony, A witness may be contredicted by the facts he states

- as completely as by direet adverse testimony, There may be
likewise s0 many omissions in his aecount of particular trense
astions, or of his om eonduct, es to dlscredit his whole

story. »
__ A careful aﬁalysis of the evidence in this eaéa brings 1t
squarely withip the rule stated by this Court :Ln the abwé..easea
As we heve shown, mmeh of pleintiff®s testiweny i1z ecomntrary to
the physicel facts end some of it is not oenly improbaiale, it is ine

hereht]jy_ggoséibie. A verdict based upen this sort of testimemy will

be set aside by the Courts _ ,
In’Budej v, Comnecticut Cos, 108 Conn, 474, 143 Atls 527, 1% ep

peered thaet plaintiff was struck by defendent's trolley, There was no
obstructien and the lights on the trelley were lighted, Plaintiff
testified that he looked in the direction from which the trollery was

approaching and sew nothinge In reversing judgment for the plaimtiff

the Court said:

"It 48 ebvious that if he looked he eould not have failed to
gee the trolleys * ** where testimony ies thus in confliet
with indisputedble fscts, the fects demonstrate that the tes=
timony is either imtentiecpelly or unintentiomally untrue,

and leave no real question of confliet of evidence for the

jury concerning which reasoneble minds could reascnably differe”

* "J
S
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In Riggie v, Grend Trunk Ry, Cos, 93 Ve 282, 107 A, 126,

where it wes cleimed that a Jack was uﬁsaro, md plaintiff had been

injured when he put his weight on the lever, the Court saids

"{hen &8 here an object shows conclusively thet it could not
have operated as a witness testifies, the question should not
be submitted to the jury, for the simple reascn that im such
ciroumstences the minde of reasonsble men could net draw con-
flioting inferences, * * *

"The dog end c0gs do not show sufficient wear to impair the
effiociency of the jack, and, when on exeamination the dog was
inserted between the cogs or teeth of the standard, 1t was
perfectly obvious that it was impossible to meke the dog slip
by properly throwing the weight of a man's body upon the lev-
ere¢ The evidence in this regard considered in the light mest
favorable to the plaintiff, had no tendency to show negligence
on the part of the defendant, bud rether on the part of the
plaintiff, notwithstending that the plsintiff and ome of his
witnesses testified that the jJeack wee unsafe in the respect
claimed by the plaintiff; for the testimony wes unaveiling
end without probative force to esteblish the faet to which

it related being oprosed and contradicted by the fect ite
self, * ¥k *n

M, Ko & T By, oo Vo Collier (CoCele8) 157 Fedo 347, text

353, the Court said:

"¥here & witness' testimony is pesitively comtradicted by
the physical facts, neither the Court nor Jury can bo pere
mitted te eredit it,"

In Americen Cer & renn;gy Co. ¥, K:indermn (CoCode8) 216 Fed,

499, two witnesses testified that @ spring on the throttle of the en~

gine was defective end caused the engime te lureh and thus the accie

dent occurred, But tests showed it was not defective and the Court

said:;

"In our opinicn there 1s no substantial evidence justifying
the submission to the jury of the gquestion as to whether the
spring on the throttle to that engine was defective, 1t is
true that the testimony of Mr, Overpeck is pesitive; but the
rale iz well settled that when the testimony of & witness
is positively contradieted by the physisal fasets, neither
the Court nor the jury ean be permitted to credit it,™

The ebove cases are in accord with the general rule uﬁen the

subject, 20 Am, Jur, 1033=-35, and, therefore, we shell not burden the

Court with discussion of further authorities, And we end this pertion
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"of the argument with the observation that the Cowrt esm take the photo-~

graphs showing the physieal faots, the gae tank snd the rim snd with
them demonstrate the inheremt inmebability of the testimony of plain-
tiff's witnesses upon which & sympathetic jury rendered & verdiet for
the injured plaintiffs.

THIRD UESTION
WHERE A FLAINTIFF*S EVIDENCE SHOWS THAT HE WAS OBSERVING
THE ALLFGED NEGLIGENT OPERATION OF A VEHICLE AHEAD, BUT
MTANDINGEEGWIONMITMADBMGE
OF APFROXIMATELY 50 FEET AND AT A SPEED OF APPROXIMATE
ssmmmnmmmmmmmmrmm-
VOLVEMENT IN A COLLISION CAUSED BY THE NEGLIGENT OPERA=
TICN HE WAS OBSERVING, IS HE NOT GUILTY OF CONTRIBUTORY

7 The ebove. .queetion is raised by Assignments of Error 6 to 11,
inclusive (R.II.358-59), , _ _
| As we have shown, the plaintiff end two of the oceupants of
his eutomobile testified that they were following defendants? trﬁok

at a speed of 35 to 40 miles per hour amd at o distance of 50 to 60
feet, The testimony of these witnesses was thet defendents®! truck

was some 2 to 3 feet over the center line and that such wasfth‘e cguse
of the collision, All of these witnesses, se‘t_l;.ey elain, Sew the 1ce
truck approaching from the oppesite direstion, end wers bound to antici-
pate that e cellisien between the twe trucks was probeble,

The plaintiff testified that he hed deen follewing defendants®
truck for some 1} miles, end that "Every once in awhile, he would get ‘
over acroess the line" (~R.I.6‘6.). Aa regards how long the truek had been
over the line before “tﬁe' eolli.sien, he said "it hadn't been over there
but just a few minutes, just greduelly we;t écress‘? (R.I.ss).. 4 The plaine
ﬁrr's cer was not slowed up any end was driven within 50 to 60 feet eof
the reer. of the trailer that was being (allegedly) negligently operate

od (R.I.'rs 75)e 7 7
l‘ron the above, it is clear that thie is not a case Ihere 8

vehicle ahead is suddonlx stopped or swerved in e negligent manner se as

n A
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$0 cauee injury to a person in a following vehleley, If sueh were the
cage, we would readily concede that ordimarily the question of the com=

tributory negligence of the following vehiele in being operated so

‘eloge to the vehicle sheed end at such a rate of speed that it could

not be stopped in time to prevent involvement in a cellision ahead,
would be settled by the verdict of the jury.

But here the complaining party wﬁs observing the alleged neg-
ligent operation of the vehicle ehead and hed been observiag the same
for a censidersble period of time, Notwithstsnding hie observetion of
the negligense complained of, his sutomobile was oﬁorated at a speed
of 35 to 40 miles per hour end within 50 to 60 feet of the rear of the
alleged negligent vehicle, and absclutely nothiang was done to prevent
involvement in the inevitable collision sheads Such, we submity con-
stitutes contributory negligeneo, and, therefore, the verdiet of the
Jury is 6ontrary to the manifest weight of the evidence,

The rule here appliceble is stated in Bleshfield Gyclepedle

of Automobile Law and Practice (Perms Ede)s Vol. 2, page 96, es follows:
"The driver of a cer follewing a few feet behind emothers
under circumstances such that he should anticipate the poo=
8ibility of obstruetion or trouble of some sort, should have
his car under such control er rroceed at such & rate of speed -
that he can stop at once if the car in front stops.™
According to the testimony of the plaintiff and the’oeenpents
of his car, trouble ahead was not only possible, it wes inevitable, dut
absolutely nothing wes done to prevent involvement in it,
The deeision in MoGehes Y Hineé, 12 Lae Appe 13,124.80;
846, illustrates owr co;;tent:len. In that ocase, defendent was follewing

a roed greder; and collided with the reer of it, injuring the pleintiff,

Respecting the duty of defendent as to that which was a;gpa_mt to him,

the Court said:

"It was defendant’s duty, when he saw this heavy, plow=-moving
road machinery on the right-hand side of the road ahead of
him in the direction he was going, the plaintiff stending
upon the rear efid of the rear grader, to get his machine

3
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under control in ample time, and get over on the left=khamd
side of the road before he got to it, He testifies that
he applied his brakes, and that his automobile skidded
under them into the road machine, The fast is he was
driving too fast, and did not get his car umder contrel

a8 he approached the road mechinery in front of him,

"The evidence justifies the comslusion that, elthough the

necesgity for such aotiom was apparent, defendent took no
eceution, but ecarelessly and negligently, driving tee

-fast and witheut having his automobile under contrel, ren
into the rear end of the rear grader, striking it & heavy
blow, * * ** (Underlining ours),

While distinguisheble in point of fact, the decision of thie

Court in G, Ferlita & Soms v, Beck, 143 Fla, 509, 197 So, 340, conviots
the pleintiff of contributory negligemce, In thg{ case, it appeered
that defendant's truck was parked on the highway; that pleintiff ate
| tempted to pasé it ana collided with en oncoming autambile.. In hold=-
ing pleintiff guilty of contributory negligence, this Court said:

"It is well settled in this jurisdiotion that it is the duty
of one driving upen the highway to drive at such rate of
speed as to be able to stop or control his car within the
renge of his visien, whether it be by night-time er dey-
lighte It was the duty of plaintiff whem he saw the tail
lights of the truck shead of kim to so control the speed of
his automobile ag not to injure himself or othersy It wes
also his duty to have kept a lookout shesd and, had he done
80, he would necessarily heve seen the appreoaching automobile
end would heve realized that (if he passed the truck) he mmst
pass the truck which was headed in the same direction 1im
which he was hesaded and the automobile whish wzs heesded in
the oppesite direction at about one and the seme places EHis
testimony showe thet he did not observe the approeching car
until he hed turned to the left to pass the trusk and yet '
all the evidenee shows that the approaching eutemobile was
on the open, straight end unebstruected highway where the
plaintiff could have seen it epproaching when the two anutoe
mobiles were several hundred feet apart,

"We are not unmindful of the fest that whether or not the
plaintif? is guilty of contributery negligence, is, in most
cases, a jury question, but it is a jury question enly when
the evidence is conflictinge In ocases where the undisputed
evidence shows that the pleintiff is guilty of negligence
which contributed to the proximate cause of the injury then,
ag a matter of law, he cemnot recover, See J, G, Christo-~
Ph.r Co, v, Rﬂaseu. 63 m. lgl. 58 So. 45, m.cﬂ.. 19130,

564e™ o

In 'i:he case at ber, the slajntifr's evidenee eonclusively
shows that he wee observing the e&ieu denger ahbgd. but went reek?
lessly into it, Therefors, regerdless of defendants' megligence, the
plaintiffts own'negliigenee bars recovery by him,

.jg
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WHERE INJURIES (INCIUDING LOSS OF AN ALREADY CRIPPLED
LEG) SUSTAINED EY A 48 YEAR OLD CARFENTER EARNING
$20,00 TO $25,00 PER WEEK, WHEN EMPLOYED, DID NOT SUB-
STANTIALLY AFFECT HIS CAPACITY 10 CARRY ON HIS TRADE
AFTER HIS TOTAL DISABILITY PERICD ENDED, AND WHERE HIS
SPECIAL DAMAGES INCLUDING LOSS OF EARNINGS AFPROXIMATED
§3,000,00, IS NOT A VERDICT IN THE oF $11,000,00
EXCESSIVE? _

_ nis question is raised generally by Assimts of Errer
5 te 1@, mclnsiu, snd 1is spocitieally raised hy Assignments 11,
12 and 15 (R,IT, 358}, whick assert _omr in the denial of the motien
for mew trial on the ground that the verdict was exeessive (R.Io 36-9)s
The guestien is materiel only if the other three points in the case
are ruled agaiﬁat the sppellants,

_ At the outset of our discussion of the excessivemess of the
verdiet, we observe that there is no doubt as to power and duty of
this Court in & proper case, to order a remittitur as an slternative
for a new trisl, In Malome v, Folger, 152 Fla, 76, 180 Sos 522, this
Court said: - | |

"fhere 1liability of the defendant appears and the verdict
is excessive, a remittitur of the excess may be allowed as
an alternative .for a new trial by the trial court, Peasae
cols Electrie Co. V. Bissett, 59 Fla, 360, 52 So, 367;
De La Vallina v, De La Vallime, 90 Fls, 905, 107 Se, 339;
or-by the eppellate court, Ryam v, Noble, 95 Flae 830y
116:Se, 766, or by both courts, Tampa Elestrie Coe Ve Gafe
fga, 81 Fla, 268, 87 So, 922, This does not interfere
with the right to trial by jury, but indicates the amount
of recovery that the court considers execessive, the court
being required by controlling law to consider the entire
record end to edminister right end justice thereon, Ate
lantic Cs L. RY.COs Ve Piprkin, 64 Fla. 24, 59 Se. 564, "
Racognitisn by the partiea of this settled rule should obe
viste any discussion as to the jury beimg the sole judge of the dame
ages end of the reluctence of the Court to interfere, In finel enaly-

sis, the law is that if the Court comsiders that the verdict is not

excessive, it will not interfere; but if the Court finds that the
verdiet is excessive, _ 1t'1s the power and duty of the Court to order

the remittitur of the execess, Therefore, the questiocn is: Is the

3™
R




3B

verdict exeessive? And appellants assert that the verdict in this

case is grossly exeessive.

(a) The Evidence Shows no Injury te Plaintiff
Which Will substentielly Affect His Ceapacity
to Carry on His Trade, and Under Applicsble
Decigions of this Court, the Verdiet is
grossly Excessive.

The facts in this cese are rather unique, Here the plaine
$1ff suffered injuries which, because of imfection, necessitated the
amputation of hie right leg between the hip and tha .kngeo Yot the

undisputed evidence is that for years before his imjury, plaintiff's
right leg had been stiff (anky-lesed) at a 45 degree angle; he could

not bend his knee; and, in so far as”his capacity to ;ollow his occu=
pation is conoerned, the 1e2s of the leg has no substantisl effect
upen the plaintiff (R.II.Z49’255-65). The following testimony by
an adnittedly export erthopedic surgoon is undisputed (R.II.258-59'
zso).

*Q Now, Poctor, gssuming that & man with the leg you have
shown there had had it cut off, and that the leg had beean
broken about four inches above the knee, the boné had, seo
that they had to emputate it; and that this man had to wear
an ertificial leg the rest of his life, end that this mamn
was & carpenter; pleaseexplain to the jury emd to the Court
the difference in his ability to do work, carpemtry work,
with the stiff leg and witk the wooden leg, amd pointing
out, as much &8s in your opimiea you cen, the sdvanteges
and disadmtages, if eny.

"A Well, with the stiff les, he could walk around and
carry some weight; he could climb a little on the good
leg; and he could support himself, I mean, take his good
leg to balance bhimself and carry himself in pesition scme.
On the other hand, he would not be able t¢ bend his knee
to get inte certein pesitions, end he would be a hazard
to himself and to everyone around him, trying to climb
off of the ground, enywey, A men with an artificial leg
would walk faster; they cen even run, He could bend his
knee to & right-engle, Still, he could olimb, but he
would be a Bazard to himself emd to those around hime In
some ways, it might be a good thimg for him te have, be-
cause he could bend his knee to a right-angle, or evea
more, and get into positioms where he could get around
better, There would be leu pain to him in some ways,
because & bent leg is a “shortened leg; I mean, it is a
short distsnce between the ankle and the hip, compensated
by a bend in the spine, With =m ertificial leg, that
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shortening would be overcome and he would not have to bend
his spine and have the excessive strains on hie hip er his
foote * * *

*Q I beliewe the last qustion WeB, me'tor. iz s¢ far as
ground work, work on the grouni for a cerpenter was conw
cerned, what, in your opinieh, would be the advantages or
disadvantages of an artificiel leg and a stiff leg at the
angle that this assumed persen had?

A moro wuld be very 11tt1¢ dirroreneo. The artificial

leg might be & little -~ I think there would be very little’

- difference, no artificiel leg would let him get aroumd a
little better, On the other hamd, with the stiff leg, he
might use it as a little better prop:in certain pesitions,"

In view of the faoct, which is more or less extraerdinary, th_at
the testimony shows that although the plaintiff lest a leg in the aceci-
dent, yet his previcus conditien was such that hie earning capacity
was little, if any, affected thereby, it is difficult to locate (and
Wwe have been unable to locate) a -parallel case, Nevertheless, the
decisiuna of this Court make it clear that upen evidence sueh as is
before the Court in this case, the jury was not warrented in awaréds
ing the plaintiff substantial deamages as fer permsment injury affecte
mg his earning capacity. mus, in w 124 Fla, 701,

169 Seo, 372, this Court said:

"In order’ that a jury may assess demages for eny pernanent

injury, it must appear to them that the imnjury is reason-

ably certain to impeir the health and earning capacity of

the injured person in the future; and not merely that it

will apparently affect the health and earning capacity of
the injured party."

Another pertinent '&ee':l.sion of this Court is Florida Railwey

& Navigation Co. v, Webster, 25 Fla, 394, 5 So. 714, In that case,

it appesred that plaﬁtifr was severely injured on the right side

and head, the nadical testimony being thet the injury to his right
shoulder was such "thet he will never be able to do any marual labor
with his right arm®e (5 So. text 720-21), The plaintiff was 51 years
ef age (only 3 yeni-s older then the plaintiff here); he had done

some carpentry work, and during :a‘ni ionths e: the’proucue year, he

had made $600,00, The jury returned a verdict for §9,000,00, This
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Court ordered a remittitur of §3,500,00, thus holding that a verdiet of
$5,500,00 was all that the case would stand, The decision was based

principally upen the fact that plaintiff's showing as to probable less
of earnings was unsatisfactory. ‘

In view of the evidence in the case at bar, we feel that
the remitted verdict of $5,500,00 i the Webster case is a fair measure

a8 to what the verdict in this 6aac should bee This is so because there
is absolutely no showing as to loss of earnings except during the plain-
tiff's total disability or recuperation period, .

Another illustrative decision of this Court is to be found in

the case of Ward v, Stenley, 130 Fla, 642, 178 So, 398, In that case,

the jury awarded a 24 year old truck driver the mm of $5,000,00, The
evidence showed that ,he was in the hospital for severel weeks, that he
was in bed at home for almost a year, and at the time of the trial,
about 20 months after the accident, he had been unable to return te
work, The trial Court had ordered a remittitur of $500,00, and in
ewarding a further remittitur of &_,.00, this Court said:

"There was no evidence as to the cost of hespitalization,

nurses® bills, doctors' bills, or medical bills, and the

evidence of sarning capesity was tco limited ¢to predicate

an intelligent judgment, About all that wee preven was

that Stenley had been ser:l.onsly hurt and had lost more then

a year's work,"”

Ir, in the ease at bar, the §2,500,00 allewence in the
Stal‘aiez’ case be taken as a fair measure of the demages to which the
plaintife, H, A, Statum, was enf:ltled for his pain and suffering, the
verdict in the cese aﬁbar is grossly excessive, Thus:

(1) The plaintiff's doctor and hospitel bills aggregated
$1,522,95; end he claimed §150,00 for an ertificial leg (R.I.53-54).

(2) According to his testimony, the plaintiff made $25,00 per
Ie_ek in ﬁs last employment (R.IiSO). At the time of the trial, he
had been unable to work from May 11, 1941 to Mareh 16, 1942, apirox~
mteiy 42 weeks, Thus, his loss of earnings at the time of the
trial aggregated aprroximately 1,050,006

‘0
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(3) There was no definite showing as to the length of time,
after the trial, that the plaintiff would be dissbled, but the testie
mony of his physiciem was as follews (R,I,100-€Gl):

"Q Under ordinary circumstances, mctof. what can you say
as to how long it will be from now before that comdition will
clear np?

"A It depenas entirely on whether there is any deed bome

left on the lower end of the stump; dut I den®t thimk it would
be, sir -- you couldn?t be sure of meking a statement without
an X-ray at the present time,

"y You couldn't do it?

;A Ko, sir, N |

;Q Well, do you gaema an X-rey now, sir?
"A I de. |

»Q Doctor, in the eveat that leg cantinues to be infected,
or that condition continues to exist there, is it possible
that the entire bone may have to coms out into the hip joint
later?

"A It is a pessibility, but not much of a probebility,

"Q Welly in the event an X-ray should be made now, snd ia
the event that it is determined that there is some dead bone
inside of the sinus, and in the event the bone is removed,
how leng thereafter before thet leg or stump would heal up
sufficiently to emable Mr, Statum to attach an artificisal ltnb
and beer any Ie:lght on 1t‘l

®A Well, your quest;‘;en is. & little bit difficult, However,
thare is, ordinarily you consider healing of a wound about tem
te twelve days, That is, assuming that you elear out all that
entire amount of infection, And as sn average prepositionm, it
is someshere between six and twelve weeks before you ceuld put
an artificial leg on any stwap; I mean, before yeu can staré
shrinking it down to get your artificiesl leg on."

Under this testimony, certainly an outside estinto of an gddi-
tional 42 weeks' d1sability would be faire Such would entitle the plain-

| $4£f to en additional §1,050,00, And, mder the decisions of this Court

in Werd v, Stenley, a verdiet based upen the following is the absolute
maxizum this case will stend:

Paln anﬂ snfferins 000c00acteBetets000sssstrcno0e ‘ 2.500.00
Expenses, including hospital and docter bills .e. 14472495
Astual 42 weeks' disabﬂit’ at &5006 per week .o 1,950.09
Additional 42 weeks' disebility at §25,00 per

"ek .......‘.............‘....................'. 1.650’00

hm 'Qrdiet .o.ooooooocc;-o-...ooooo.oo-".&&.&... ‘ 63078.95

1




And bear in mind that the above. is ealeulltd upon steady
enployment at $25,00 per week, whereas the fact is that the plaintiff
mkzad from job to job, and during the period ﬁe eclaimed to be msking
#50400 per week, he actually eerned from $2.50 %o §29.70 (R.1.78;80),
or_'an everage of $17.28 por week (Defendants' Exhibit G, certified to
the Court). | ’

'St111 another 1llustretive decision of this Court 1s found

392, 174 So, 863, There the plaintiff, st the time of the injury, was
earning $100,00 per monthe She had & permsnent and severe injury te
heg knee and other injuries from which she suffered severely, and wes
required to spend large sums for doetors' and hospitel bills, In thia_
case, this Court held that a verdict ror"oé,aoe.oo was excessive by
$2,000,00, | |

The above decisions of this Court demonstrate that in this
case there was no evidence sufficiemt to emtitle plaintiff to .dmgo’s
for loss of earnimgs or disability beyond his total 4isability or re-
covery period, and, by comparisen, they show thef the verdiet of
$11,000,00 is grossly excessive, |

. - the Verdict to be Ercessive,

_ The rule enunciated in the decisions of this Court, to the
effect thﬁt to recover damages for permsment disability emd conse=
queat loss of earnings, ﬁ plaintiff mast shmr with reascnable certaine
4y the extemt of his disabilisy end less, is sound. It is the gemeral

rule: 15 Am, Jur, 502-3; also page 798, where it 1is stated:

"Tn order to recover for loss of time and loss or impaire
ment of earning capaecity, the burden 1s upen the plaintiff
to establish with reasonable probability that his injury
414 bring adbout a less of time and earnings, and he must
prove both the amunt of time lost end its value,”

In the ordinary case, whers a plaintiff has lost a leg, 1%

will sppear that the plaintiff's cepscity to earn has been substan=

LR
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tially impaired, But this is not the oréiaarj case, for hers the un-
disjm%ed evidence ‘:ls that plaintiff's capacity to follew his trade was
not substantially affected, and, indeed, in some respects an artific-
fel limb will serve him better han the crippled limb he had; partic-
ulerly, the artificial limb would emsble him to get around better and

eliminate pain and suffering caused by the oﬁ.pplod leg (n.n.zsa-se).

-In reality, the evidencs in this case shows no probable 1eu er eam-

ings by the plaintiff, except for the actual less during the time his
wound was healing and he was boing__, prepared for the artiriei‘all-linb.

In Oregon-Washington Railroad, ste, Co, V. Brabem, 259 Peds

555, the Court, im dealing with a situation where the loss of earnings

was not shown by proof, seaid:

""0Obviously she was entitled to nominal damages therefor,

Bat as the amount of such damage was susceptible of soms
proof, and none was preoduced, the case 1s brought withia the.
general rule that the eamount should not have been left to
the conjecture of the Jjury, In Leeds v, Metropolitan Gas~
light Coe 90 K.Y, 26, the court of appeals of New York spoke
of the element of damage which consisted of lest time as
purely a pecuniary less or imjury, and said: *The rule of
recovery is ccmpensation, Where the loss is pecuniary, end
is present and actual, and ¢an be measured, but mo evidence
is given showing its extent, or from whieh it can be infer-
red, the jury ean allew nominal damages only ., . . Wheres acg-
tual pecuniary damages are sought, some evidence must be
given showing their existenve and extent, If that is not
done, the jury cannot indulge in an arbitrary estimate of
their owne,' "

The above éabe is applicable her_s. as 1t shows that there
can be no recovery for less of earnings unless the probsble loss be

proved, ) _
The fact that a persoen who has lest & mod'lgg'is not pre=

_eluded from following & gainful ocoupation, may be demonstrated by the

euthorities, In Bell Ve Globe Lumber Cos, 107 La, 725, 31 Soe 994,
in reducing & verdict from $10,000400 to $5,000,00, the Court said:

"Phe evidence shows that Bell was eerning from 1,75 to
$2.20 a day at the time of the accident; that his leg

was crushed practiea]ly off, end was subsoqnently amputate
ed mnd resmputated; and that, whilst it was not entirely
sound at the date of the trial, he was, nevertheless, at
that time, enabled to esrn in some way en average of abcut
§7 a week, After the verdict and judgmeant im his favor,
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he died, and his widow and minor children have been made
parties to the appeal, The verdict of §]0,000 is rather
larger then this court has been in the habit of affirme
ing in similar cases, and we thiank should be reduced, It
is therefore ordered, adjudged, and decreed thst the
amount allowed by the judgment appealsd from be reduced
frem $10,000 to $6,000, and thart. as thus amended, said
Judgment de atﬁmed LA

The case of Lowe v, !ermg' M Iouisiana & !.'R, & S 8. Gé;,

150 La, 30, 90 So, 429, convincingly also shows thet the verdiet ia
this case 13 excessive, Thers it appeared that plaintiff's ankle was
orushed, and several operations were performed, The evid;nce was that
either there must be an amputation or plaintiff would have a stiff
joint, The plaintiff was & carpeater; he was 36 yesrs 0ld (12 years
ymger than the pleintiff, Statum), and was earning ﬂ?.wApor week
(ebout the seme as shown by the evidenoe here that Mr, Statum was capw
able of earning)e

At the trial, it was admitted that plaintiff’s "foot in the
resent condition is ibtséltm:ueléb's”. In,oﬂdu-:h—:g a vreduetion
of & $11,000,00 verdict te §7,390,00, 1n view of the faot that plaine
t1ff had received ﬁ,'ll@.‘oorin compensation, the Court said:-

"In eny event, plaimtiff has not beem totally disabled, end

whichever alternative is pursued, either with a stiff joint,

or artificial feot, he should etill be able to parsue his

calling, and we think the allowance wgs excessive, True

he suffered a great deal, still he should only be allewed

such a sum as will reasonably compensate therefor, together

with the less in earning capscity, disfigurement, etec, - He

was 36 years old, and earning $19,40 a week, or about $85

per month, We, therefore, think that a judgment of $10,000,

less the compensation which he is receiving end will receive

from his employer, amounting to 50 per ceant of his weekly

wages for 300 weeks, or $2,710, would be just and reasone
able," (Underlining ours).

It may be thought by opposing counsel that the above decis-
ion would justify a verdiet for $10,000,00 in this case, But such
is not the situation, for there the plaintiff hed no previous disabil-
ity and was 12 years younger than the plaintiff here, There the Court
took into aceount the permenent impairment of the earning capacity eof

the plaintiff, while here the evidence shews no such impairmeat,
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In Mullin v, Central R, Cos, 77 N.J.L. 241, 72 A, 426, it

apresred that plaintiff's J_.og wés_badly erushed ‘b: an engine, It
was-necessary to anpataée it below the knee, The jury rendered a nr-
diet in favor of the plaintiff for the sum of aé.goo,oo.- On appesal,
the verdict was held excessive, the Court saying:

"The third reason advenced for the setting aside of this
verdict, however, we think is meriterious, The plaintiff
was 54 years of age at the time of the trisl, He was an
ordinary laborer, earniang at the time of the accident from
$1.25 to $1.40 a day, Although the less ef his leg is a
very serious injury, yet he admits that with the Help of
an artificial leg he is able to get arcund with sufficient
dexterity to earn about the same wages since the aceident
as he was receiving before it oceurreds It does mot ape
Pear that he was put to any expense for surgisal or medi-
cal treatment, In view of the plaintiff®s age and of his
limited earning. capacity before the accident, coupled with
the fast that his present earnings seem to be but little,
' if at ally diminished by the less of his leg, we are of the

opinion that an award of $3,500 would have been a full come

pensation for the injuries received by him,”

The above case 1s not factuselly im point, bﬁt it 18 quite
applicable in principle because, in the cast at bar, the undisputed
evidence 1s that plaj.ntirf's earning capacity was little, if eny af-

fected by his injury, If we add here the plaintiff's medical expenses

- end cost of an artificlal leg, to the sum of -33.500;00. plus approxi-

mately #1,500,00 for the tiwe he was umable to work, it appeers that
s verdict of around $6,500,00 would be ample

. In Latchtimacker v, Jacksonville Towing & Wreeking Oe. (DeCe
Fla,) 181 Fed, zéé (affirmed by the 5th Cireuit Court of Appeals with-

out opinion), it appeared that plaintiff was twenty-geven years old
and was earning around $20,00 per monthe His life expectancy was
thirty-geven years, The injuries were such that it was ngcissary to
amputate ené arm and one leg, The jury retﬁmed a verdiet for
$10,000,00, and the Court ordered a remittitur of all ia exsess of
MBG.OO. In doing 8o, the Court pointed out that the money loss
to the plaintif? was approximatédly §2,800,00, and with regard to the

mentel pain end suffering saide
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"Mental pain which 1s separable from physical suffering,

such as future pain or mortification from a crippled .con-
dition, have been held to be to0 remets and intengible to
constitute an element for which the jury could allow dem~
ages, While it might be difficult to estimete the plaine
tiffts physical and mental pain, end while a wide latitude -
is allowed the jury in estimating for this element, it should
nevertheless de confined within reasonable limits, and net
left to arbitrary sdjustment., The sstimste of £2,000 for
‘mental pain and phyalesl suffering eonseguent upen snd ineve
4table as a resnl$ of the injury would under the circumstances
have been a reascnsble snd:liberal allewance, Therefore, af=
ter due consideration of the case, I have reached the concluse
ion that a verdiet for $4,826 should not be set aside, Plaine
$iff therefore will be given the right to elect whether ke
will enter a remittitur for the excess of this amount or take
chances on enother trial.

In the last cited case, . the Court allewed a plaintire &,009.00
rorrpa:ln and snrroringrdue t0 the less of an arm and a legs This iz a
further indicatien that en ellowance here of §2,500,00 (taking the meas~
ure from this Court's decision iu Werd v, Stanley, 130 Fla, 462, 178 So,
398, gupra) for Mr, Statum®s pela and suffering would be fully sdequate.
If that allowance be mede, then a verdict of approximately $6,000,00 is
the most that should be allowed to stande

We submit that the verdict is grosaly excessive and that a
very snbstantiﬂ remittitur should be ordereds Under all the circum
stances shown by the evidence, a verdiet of around QG;OO0.00 would be

emple to compensate the plaintiff in the case at bar,

CONCLUSTIOR,

' The record in this case shows that the plaiatiff had split

- his danag_ea and had recovered a judgment for & portion of them; there-

fore, under the authorities, he was precluded or barred from obtain-
ing snother judgment upon the same wrongful acte Netwithstending this,
he was allowed to proceed and @ sympathetic jury ewarded him §11,000,00
upen evidence thet was imherently impossible, highly imprebebls, or
otherwise discredited, In additiom, the plaintiffts owmn testimony
clearly indlcates thet he wes guilty of contributory negligemce, Upon

this state of facts, the judgment should be reverseds

£ 0

o
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Bal if these poiﬁts be ruled againast the appeilantis and
judgment be not reversed upon one of the three mein questiens which

we have argued, we think that the verdiet is grossly excessive and

that a substantial remittitur should be ordered.

"Regpectfully submitted,

ik

(C. G, Ashby)
sl penett-
ﬂ (John M, MoNatt)
A Attorneys for Apéellants.
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