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I B  T H E  S B P B E x a  C O W R T  O F  r L o R I D A  

O L A U D S  Em @ A Y H O g T  QBg 
H A G B I E  H. Q A P B O H ,  err 
C s - M = s ,  '8padiag mu Doing 
&mineeer atu tBUHOH IRQH lo=, 

(Appeal F m m  the Oireuit toe, naval mnty,Fle~iaa).  

B R I L F  F O B  B P P E L L A H T S .  

2M.a aeeo is befere tho Court GI- an appeal (R.I. 4.6) by 

defenda~tsr in tb Cirenit Osurt fmbm a j a m *  i a  the euwnnt ef 

#ll,000.00 in  i m r  ef tha appellors, plalnt iff Bolmr (R.I.$?). The 

ease sroee out of RU aratauoBdle aesident and inrgltee the  a l a l m  ef 

a m U a e ,  8. A. Statma, fox lnjurieer metabed ia the aeoibeut. The 

merd i s r  In  tw V@lmue8, the t i r a t  Bolame being referred t o  here- 

ae "'B,I,-w emdl the ae0ond-B~hme a8 %lZ.-@c The erigiaal oA%Ib 
- 

i*s hate been ocartifid t e  the &mrt (~,lZ.?557). 

In embetanee, the glea&in&e ef the plaintiff allege that  

he was lnj9ra8 in a se l l i s i@n betwaen his ap1tezmbila and w t h u  an- 

ternbile, an4 that %he ogllilaiaa was e ~ s w l  by the aegligant opeae- 

t ion ef a tmek of the defmdaata (PIo9). me dsfe~daatr  d v  tbeir 

alleged negligoxiea (BJ.14) ihd amart that  plaint l i r  w a ~  preeludd 



by him on the e m  wrongful sat (B.I .16). While the mly pleadiage 

a s  t o  M r r B  0-2 i e  aas ig~~ed  e re  fno edditleaal pleas ee*th$ up 

.hPre prier  j -~ t  (B.L16,32), yet a clear anderrtanding of the mat- 

t e r  aeaeesitatee a brief mammy oi the pleeilingo~ 

1. The O r 5 d ~ m l  Flt~qdliags. 

Beth the p la la t l f f ,  & & Stat=, and hie wife, l[PilLaa Btattam, 

were iajmred In an eut6nmbile aaeident, whieh ecaarred abm* tao 

OaUQBwa, Flerida, In the firet iaretanee, ene mit wee f i l d  In the  

Clreuit OOtlft ?mth the hub- ariQ W e  againart the  defedant, 

Cla\ade E. Qaynea only (R,I&), U the first 0etzat e t  the original 

deelara%ioa, th. ho~brmd o l shed  damgee for  i n j u r i e ~  t o  himself. 

including the lesa of h is  riet leg, 8amagea t o  hirs automobile, and 

alee far lees  of ceneglr8Swh aa8 medical expernee by reaeon of f B e  

iajuriea t~ h i s  n i i e  (R+IJ~). Ih the  ecwen8 o-t sf t h e  eriginal 

Uealaratlon, the wife, BUa Statw~,  clalmed damages fo r  hex injuries 

(&I.5)0 

IPBe defendant, Claade $, hyzmn, d m &  to  the 0rlglBBL1 

deolaratiea upon the gmand, emmg ethers, that it was aarplieiteae 

(R.I.81, end the Oourf eastaimed tbe 8saensrrer ( & L B )  apola the a- 

thority of the deoisisae of t h l s  Gatlrt ia Walker r, mthc 119 Fla. 

161 see 561, and m m f l e l d  r. W, 142 ma. 680, 199 so. 200, 

there be* em I m p ~ p e r  johder of ola- by the  huebamd end wife la 

one cult. After such rling, the plaint=, Ha L Stetrms f i l ed  an 

e m d e d  dwleration, and the defendant, Haggle I. -on, was made 

a party, aml the  aFtit hooeed.6 agsliast the 8 e f d m t s  aa ao-part- 

aers (B.I.9). Upon mt ioa  of the plaint iff ,  the aause was Bimnimed 

as t o  BBna Stattrm (&b U). 
C 



fa the eunendefl deolaretion, the plaintiff alleged that he wee 

riding ia his automobile (nBieh was being emrated la  a Seuthtmly di- 
* 

reotion), epprcmriDately 5(r fee t  in the rear of an aPtmoblle truck 

and t r a i l e r  of defendants (whioh was aloe be* operated in a muther- 

1y direa0icn) ; that the truak of defendants ware omlelealy a d  aegli- 

gently driven t o  the l e f t  of a e  eerrter sf the highway, and eidesni-d 

a tmek appreach* froez the epposite direction, hoeking m i d  lmek 

ma% of sontrol and i n t ~  the g.th 0P plaiatilYTe a a t m b l l e ;  by reaecm 

Ifo the anm~detl declaration, the defendants f i l ed  plea ef 

%mt gniltym a d  a plea denying the tapeelfie sllegatien of negligeme 

3. The MBitioaal Plea8 Sattiag tJp 
FJw Prier JhidmenB. 

On Xonday, Baroh 16, 1042, the &ate the t r i a l  oarmeeneeil, 

the defeadante fiemiatwed oerfaia edditioncal pleas (~.&16), a e t t h g  np 

a prier Jnd@18nt~ entered datumlay, Bdarch 14, 1942, in fa- of the 

plaintiff on the  8- srolsgigf. eat. TBoogh fimling tht *he plea8 

were eeaemably t a e r e d ,  the Oomt denied the to f i l e  thees 

h e  thira an& r o d h  at~ditiena~. Neee ra ise  the qrrertion or 

gleiet ifr*a oantribwbsry a@ig;enoe (k1.82-3). As %he Court eorered t h i s  

.rrtt.r i. his  e ~ m ,  thorn M e  are nor k t e r ~ .  .na e n ~ y  the rimt 

tm aQdi t i~aa1  pleas are here i avo l rd  (bee-te of &mr 1 fs 8,  

In mbeta~ace, the firs* an8 i emma additienal fieam allege that  

the plaintiff, He A. Statam, and h i s  wlfe were injured in the s m  

Flu eri&nal deolaratioa alleged that plaint i f fvs  awtambile 
me being operated *several BaraaFed feet i n  rear of deimdantet am- 
famobile %ru& and t ra i le rm (Rof*4). 



aabident. m l e  the sa iB  r i led by He L Statmu tor his  iajariss a d  

-per daxmge nee pcmding i n  the Oiraalt  mu&, he ant¶ his f i fe* Blna 

the sanw 8mfen8emta upam t he  tlgims ~~ aet. IZ1 the Oivil @art, the I 
w l t m  claimed damage. for  har p r r ~ m a l  lajurlee (mat 1, R.I.19) end the 1 
h u e h d  elaimed damages for the mdicsrl exgmee of the wife and folr l s r e  

derandaats f i led a plea t o  tha hrieBemdle rount, alleging the paaidenay 

ef the Clrolpit Wurt salt broaght by H. & Stakam an the msa wrongful 

r u t ,  and asserting that the huebend*a aeuse o f  autioa as eet forth in I 
Count 8 sf the O i r f l  C a n ' t  beclaratien @#B to  be ebatsd car dideraed 

[R01;86)~ Th8 Civil C a r t  ruled that the plea etcated nra defease (R.I.31). 

The Civil Wurt ease poaeeasd t o  t r i a l  and en 3Wcch 14, 194J3, 

jtldgu~~nt was entered, the w i f m  obtain- a j ~ d g m ( ~ ~ t  for @,~~O.OOI an3 

the husbaa(l, Ha L Stat-, a judCpaent for  $300.00 (R.k32,94). 

Upon thie state or fsote, the first tm aUdit;i& gleam aa- 

serted that the plQlint i f t ,  & & Stat=, having alxeady reeovslred a 

judgguerrt ia %he Civil Court QB the very sane rroagful aef mllsged in I 
tho meadsd B~clglratiea in the Oirouit CQurt aasa ( this  ease), m e  mt 

elmded o r  barred f'mm obtain* &her jipdgmnt on the eel& mame wr~n$- 

f u l  aet (13.1e38). 

A t  the t r i a l  @? the Oireait Court aaeer the partiers s t i ~ o t -  

ed tha* if the said si(lditiona1 plea6 were held ~ f l e i e n t ~  then judg- 

ment should be antered her Ieieadants, rm@rdlees ef the vmrtliat of the 

jorl (a.I*rs), The purpae of t h i s  atigalation m e  fs give eenaeel for  

t h e  plaintiff t b e  within which t o  brief the queatians raised by the I 
pleas, and also give the &art time w l t h l r i  *lab to  aorrsider the mat- 

ters* 3bllerrlag the d i t i ~ n  of the velbiet, deiam8atts filed motion 

for jud@ment (~,1,39) Is aeoordan~e ,with - the stipllation, but the 0- 

o u l t  Qsurt ruled that the pleae ware irp8uffleimt (R.1.a). 



AB indicated above, the  jar7 r~~ e vertlid for  the plain- 

ti=, upa8 uhioh judgment ma - a t e red  la  the aawu~t of #31,8a)dM (&1.99)* 

'Phe Beidan t8  QPly f i led matien f ~ r  new t r i a l ,  ehallu@n@ the eaiile- 

iemy of the ariaeaoe to suppert the veraict, aard sreefi irg that the 

var8iczt wae axemesire (&I. 98). The motion ras denied (&&4l,45), 

Ib snbstaraee, the aesi s of m r  -(&II.358) raise but 

tro qpeetions regardlm the evldanae. !The first sf there tpeetime Lae 

t o  aa wtth the srrifieienay the evidease t o  suppert the ver~ ie+ ,  errd 

the appellants* aesl.Dtiancl that the vwaict  i r  eantraq t o  the weight 

and pepndtmmee ef the twidenae, an& rrhsws aontributoq a e g l i w a e  en 

We part of tbe glaintlff. The other qaeetign ralater  t e  the  

ieacy of the snidemoe 88 ju8tiirJ the asount ef the Yerdiet, apad the 

appellantst aeaertiaa thaQ the verdict ia exaeeeive. 

As Bho snideme be diaeussed i n  acme detail  iP the Ar- 

gumttnB, it i a  deraaed H i a i e n t  t o  artPaarariae it briefly a t  t h i s  j-e- 

tare, and to go into detQil only eneu@ te &ww the wafliat ing the- 

crier of the aaae. Before doing so, we w ebeene that sere i r  n@ 

dispute ae to the f i l l m h ~  tas te  (~.I*ll l) :  

(a) At the tW of the aaoi8eBt, defendaat8 were %Be emera 

of a trwk an& t ra i le r - tha t  was beiag operated By 3. & Easg- in a 

muthesly direation OR Ben ginge b a d ,  a straight, sonoreta roe&, Z0 

feet ia dQU. Original lhhibitr  1, 8 and A ere mtegraphe sf the 

ad - t r a i l e r .  

(b) The plaintiff la  atatembile rar bering opsratd by 3.730 

Bogbrs In the aame dimetien as, opb ia the mar ef, the semi-trailer 

si the defeadaats. Thie ear was oooupied By & lL Stat-, l!ldm S t a t a  

1 aod B%rard & B O ~ W S ~  a nagLn of the Stat-, and a mW.1 obi14. 



(0) Rnother truck ( r e e r r &  t e , i n  the mviQenae ar  tha apeural 

la a Hortherly direatl@a on the Bif#mciy. 6rigiaal Brlxibite C aad D 

(8 )  The iee  t m k  aad the d - t r a i l *  e o l l i d d  ma the 

mad ao l l i dd  with the S t a m  antawbile on the Weet e i b  a? the ma& 

ae ehsw by the Botsgraplse above refarred te, %he f r m t a  0f the two 

tmeke did not eollide, but the mai-tirailer me f i r e t  atlc~oh on the 

gas tank en i t a  l e f t  a t  %he rear ef the aab. 

(e) Xa khe e ~ l l l s l a a  betwaaa the ice  tmek and U s  ear ,  the  

plaintiff , K & Statum, was iajared, slad it res a e a e r e q  t o  ampatate 

hie riat leg betwean the kmta and the hip (~~1.9'P)r lbr meny yearm 

before the aeeident, the plsrlatiff Bad h d  a anky-loeeQ er scp1iQJ.y 

atifftmed r ight  b e e  (&13.249), the leg being b a t  a$ apporariurtely 

leg mill eerve the plaintiff snb&mtially am w e l l  ae the leg it m e  

aecessary t o  amgmtete (~.II.E!55-66). 

With the abera rerim of the lradiaputed facts, we prrooeed t o  

mmlyae the atideeae: 

1. ~na~yeiar  or %et~u,p9 ~ s a p w t i a ~ ;  
PLa3atiff'r 'BLaary af the Bsaidest. 

The plaintiff* El. A, slatla, his  r i fe ,  BSma Stattpn, h i s  

aepBow, J.@r*Qsd & Rogers, and the tibrae nemee a l l  ~ tae t l f ied  that  a t  

the tiae of the aollfeloa between the e d - t r a i l e r  emd the  itee truck, 

a a d - t r a i l e r  we8 faam im t s  %&me i e e t t e  the l e f t  of the senter- 

line of the  roed (B.I.50; 163;l€#;197; &11.204;1?10). Stat-,  hi^ 
t 

wife andl mq$bw test if ied that a t  the tiae of the oollislon between 

the trro trudse, the S t a m  ear was 50 or 60 feet behind the d - t r a i l e r  



169; ~.II.810); end plaintiffqa witmerea t e s t i f i d  that the iae tmek 

was being driven a t  a speed of 28 f% 30 3ailee per hour (&I.@; 189). 

Ime theom of *Be witaaraes for the plaintiSf was thaf a t  %Be 9- of fhe 

r\ 

mllieion, both the ice tmmk and the eml-trailer mm piaq pstrreotly 

straight (R.1,168;181; 186; 197; R.II.205; 212). 

5 # 

7. 

Althoug~ the tw DtrPal musty roaU patrohen, dho investigated 

, 
D . k 3 

and uas traveling a t  a speed o f  S t e  40 xUea per horn (%1.6S;66;1$1; 

the acoiilemt (3bI.U) ooneltn8eb an& staBeQ i n  the repert (IbfegdeatsV 

-ibit H) Clat the Gegre ( the  driver @f the iue tmek) t o  b. tarrested 

i ~ r  earelem sad r k m s s  i t r i m  I P L ~  f r o m  the  ho.pitalw (B.I.I~I) 

and thus eaatpletely exeaamted the %river of defendants* W k ,  yet a 

feu Qays la te r  they sapplemm%e8 Weir remd and chauged their  flndinge 

I1 ( L L l l 4 1 8 ) .  The first report mQe by the oifiaere eridsa w i t h  tb 

nosas: Vanel body 6tsred a t  M e e t s  &wage, reqrrest of t h i s  B e r n -  

=** (&I.117). 

Eotwithstandbg tho firs* report, rrhioh sraa made af ter  the of- 

fieera had questisad the wltnearsee an8 examl~led tho meid serke (&I. 

~ e g t e ,  yet they Both te6tIfled a* the t r i a l  that tBs mael made b~ 

the ice *ru& stsrted mnw Zfs feet on the JhBt aide sf the read (that 

be- tbe wmng-side aa to  the Oaynon t r u e )  and mended 1P19 f eeQ (B.I. 

lW;U8;118). BuB plain%iifte evldan~e &ovs that %he overall length of 

defendamstst t r a i l e r  nas 2& f m t ,  and the everall length of the truek 

ead t r a i l e r  m e  39 feet  (B.4134). 

Thae, 18 final aBalysir,  plaintiff?^ evidmse ~ e s a u t s  an in- 

heramtlp lmpoeslblr s ta te  of faete, visr !The testimmny is thaf &@ icre 

tmoh made road marks f o r  129 fee$ between the pin* it eolllded aith 

%he oeyaon tmek aad the  point it eollidod s i t h  the 8tetum car -- bat, 

a t  m@t, the lee  tmek aaQ the mat9 csr were 90 fee* apart at %he 

tiro ef the first eollieion, and were lasetiBg a% speeds of armad t d  

end 35 milee per hoar, respec8ively; aria the nost the its tm& act- 



have trareled after  the r i r e t  c 0 l l i S i ~ n  Was t i ppc~xWtdy  37 reeta 

Jobs 8. H e r * ,  U.S. Army, the driver of d e t ~ d ~ t e *  t m k  

and a r a m r  emplayee of defmdeate, Oeetified that aa the iee truak a p  

pmaehed hin, it wae cemlng a m s e  the canter line; he eheeked his  s p e d  

anll galled over t o  the adse of the pwamaat ; the iee t m k  passed the  

i r sn t  of hie truek, but h i t  the gas tank (R . I .a9) .  

lhy Y[eaBmr8, the enly dislntercsstd wlhess w b  had first-hm4 

knowledge Qt the aaoidlent , wae drlvim$ a trcrek trea Atleugta t e  Jaakaon- 

ville. 'Fbe ltatmn car had bema pee* hir  off tmd a l l  8 q  ( ~ I I a 8 4 7 ) ;  

and just Betare the aeci4eont, the Statma car gaered him (kZIa848). 6Ie 

Bid not aataally see the meek, bwauae h i s  a t tsa t isa  had been aiatracih 

ed far an hetent, but wee only 8 er 4 blo-e BeMad the tliegn~a truck 

when the wreak occurred (B.I.851-8)* Baediataly beifere the collision, 

the Oeyaon t r w k  was over a t  the U& edge sf the pvamnb, a d  wae faz- 

ther wer OP i b ~  el&+ of the real then was the B a h m  ear (B.XI.lBl-S)e 

did naf nee the acaidemt, bat wme apaa the aeene e8mtl.y aftemm&s. 

He t e e i t l e d  that the road mrka W l i e a t d  that the  tnno traclua had eel- 

lided g l ~  the Weet (the w o n  tmck*r) side ei the road (&Xa9E;94), 

!the teetirmay of these three aitnessea bealsotrb the ari~iael 

road petrol rem* (Defamdants' ZBEhibit R) that  t b  n w o  driver of the 

iae truck uae eolely re8l;roneible fbr the acoidemt. 

In addision t o  the above, defendants showdl by J, & Wldemmd, 

V&. m, that BZanBolph Brocpks told him on tw ocoaeions that he and 

Sam Hadieon were asleep a t  the tSars of the oollieiaa and did not h o w  what 

hapwed (& II.219-20) 

lib mad p a w l  repcert (IMfendanta* Bxhibi% B, certified t o  t h e  

Court)  ahoars that Sta%oats nephew, $Bqra, tQld the otfla-e the& the Fee 

t d  sidersriped Bhg seml-trailer, ead n@t vice versa, and that the of- 

fieera placed the entire blame for  the aecitlemt on the ne- mho W%IB 



driving t h e  ioe t-k. mer $80 offioers &an$ed their  M e ,  they 

made the eapplamntal reprt (Defendaate* m i b i t  B, certified t o  the 

hurt) 8nd sta$ed that both Bogm and eleveland O m e  f i r &  teld them 

that they did not Lnos haw the aooidant ha~psned, 

'Phe phytaisal faote, as demonstrated by the photsgraphe aei%i- 

f led t@ the Ge+arO (~efendauts* mibits A, 0, and B) completely refute 

and show the inberent Impossibility of plaintiffos theory of the aose* 

!the Court w i l l  obeene fmm defendente* =bit A that the Myrton truok 

wae etmcrk on the lef t  gae tank a t  the rear of the cab. Defsndantts* B- 

Bibit O ahows that tbe l e f t  froat wheel of the lee  tmek (note tBa beat 

ria) struck the ma. tank ma Cleveland mane, the driver of the ioe truak, 

so tea t i r  ied (&1.180;1.).  be ckmt w i l l  also obsetrve r- aefapdmts* 

J&hiblte C end D that the l e f t  ironti Btllnger s f  the ice tmok wqs  no* hen$ 

b e o h r d  or brokear otf. rehsee faots eonclwairsly 8tzmonrJtrate that at 

*he tiam the ice trnok B i t  the -OR t m k 8  the wheels of the ie@ traek 

were cati t o  the letp and ooald not have been go- straight ae gleia- 

tiff*s wltnessea temtiilied, 

Bnaerda f ~ #  befenbnte* W e r t  witnesses, the pbyaieal faets  

ohm. that a t  the timas of the e o l l i s i e ~ ,  the  rrheels en the iee tmek ha4 

t o  be wt $0 the left  a t  aa angle of appraxiaately 4S degreefa (8.1.281- 

97;323-32). The &art prore the oarree%ttess of this tee thony ,  ae 

1 the witnessas did, by 8ezmnstrati@ne with t h e  gas tauk and ria which 

hare been t r a r a s m f t t d  t o  t h e  Oourt (Defendantso IXhibita B and I ). 
I 

I 
Thdl plaintiff ,  H. A, Statma, was the omer sf the ear in crifiioh 

Be was riding. He tsat if ied that  he Baa been folleoring the Cmy~on tmak 

) isr I+ miles, a d  e v w  monoe i n  *ail.. %he QWBOEI tmck a d d  get ever 
( 

the -W$ 8ide of the mad (&~65-&). The t t r u o k  warn gradual- 

4 treveliag "a l i t t l e  Beore over the aentsr lhem (&1;92), Botwlth- 

I s tandiq  this* plebt t i i+*~ oar was e i r r  a t  a speed oi sr * 



mlleer gsr hour and with@ 50 t o  60 feet  of the rear (91 the w o n  tmek 

(R.f.73-6). A8csNing to  the plaintiff, h i s  wife end aspBen, they a l l  

sar the iee truek apgroaohf8g frtm the ogpesitr Qireetion, end mast have 

dene or attmipted t o  prevent involteuntmt of the Statna car in the in- 

evitable aellisioa ahead. 

4. ha l~ ls i t  ei miaenoe a s  t e  Damages. 

The plaintiff m a  48 pars eld; be was a aarpenter (R.I.49), 

and worked f r o m  job t o  job (Et.Z.77). Be tes t i r ied that Be everaged 

@Q.W t o  @S*OO per week, aPrd that  for age short p d e d  he had made 

890.00 per week (R.I.60). beording to  h i s  tes*lmny, he was net =orb 

hag at  the  tinu ef *he aceidant, and in  his  l a d  employment he had made 

$25.00 per week* Hewever, the widenee ahowed that aiming a 28 month 

period, plaintiff elaimed t o  b e  meking an average sf &0.00 per week 

(R.L'PEB;~~), he a o m l l y  fmn #.SO per week $89.70 per week a ~ d  

an average af fiY.28 per week (R.I.8l-3; DefnBaatst Ilkhibit O, certified 

to the Cawt). Tbe @7.243 fl-e i a  the only a o W  fi$u.re in the caeo 

ae to  pla ia t i f f ts  earnings. 

I Ih the aocidant, plafntifit m a  badly injtmed. H i s  r-t leg 
I 

ner bxwkm, gas gl lgr ru  dmelopet~, and angutation was aeoeasary 

1 99-100). 1Lleo, gleintiffte noee m e  fmt-a as me tlm ulna atyleid 

1 in the r i @ t  wrist (%5,105). 'We plaintiff bad esase eoahrion ia the 

1 chest, tmt no iractruee rere m v e b  (lLII1240 1. plaint i t r  remiad 

in the hospital five wskr and test if ied that he had lnaurr.8 JM6borst 

of 600; hoepitel b i l l  of $39'1.96; and elaimid $lSQ.00 for ear -1- 

I i i c i e l  leg (R.S.SS~), 

Am Indicated above, the undirpatml t s a t i ~ ~ n p  ohowed that be- 

fore the aacideat , plaint i t f ts  righa Is$ was s%iff a t  e 45 Qeg~ee angle, 

&m# h i s  abi l i ty  t e  earrg oo Us ooeap&lon was l i t t l e ,  If any, affsoted 

by the amputation (EII*25545)+ The teetiaony rae that  an a r t l f i e i a l  

limb would b v e  E K W L ~  atIraatages ovar a lea  etiaB a8 plaintiff Bad befom 



the accident, vizr with the a r t i f ia ia l  l a b ,  tha p l a h t  Iff muld walk 

fester ,  he oould b d  it to a rlght angle a t  the b e e ,  and it mould 

eliminate p e b  eeuaed by stream on the apina (32.11.858-39). 

There ara 13 B e a ~ t e  of Em@r (&U&!S)r Them nay be 

grouped arsand the foll@ulng prinoipail poiate ia the erae: 

1. B e  plaint iff was preeludd fmm m a h i t  aining t h i r  dsait by 

reasen of the faet that he lned already roeerared a j&@uent en the very 

aame ~n~ aet, and the Caurt arred in deayiarg Bafademtat motion to 

f i l e  the additlomil pleara ( h e i ~ a t e  1 to  6, helueivs). 

8. The rerillot i a  0 m t r a r y t s  the weight mad p?lrepomdsraaee @f 

the eridmes, aad the Court erred ia denying defendantrat maotioa for nsr 

t r i a l  (A~sl@zmmt~ 6 to 11, iarolaaive). 

3, The anrideme ehmr that plaiatiff war g ~ i l f y  of o@ntxibm- 

tory aegllgmee, aa8 the  Cow erred in  day* defendantst metion for 

new trial (Aeriga~ls;mtr 6 te 11, iaclxwlro). 

811 of the barel$nInents are relied 

S T A T E I E X T  O F  T E E  Q U E S T I O H S  
I B V O L V E D *  

As indieatad 18 the disowsrion of t b  Be~igp8lgzita of m r ,  the 

appellants propere feur priaoipal questlens f e r  the consideretion ef the 

Court, ris: 

rxE3T f3m3m19. 

Wbra a pleiatlff obtain8 e j for a p r t l o n  of the dam 

ages earetaiabd by him by reaeon of an alleged wrongful aat, m y  Be there- 

after  nmlntaia aaother nation againat tba aeui~e w r ~ ~ e r  fop eher  da~lr 
A 

age6 sustained by =oh l l t ~ t  by rearon sf tho very 8arar a r o a g f u l  aot? 



jwlgsaenti against alleged magdoer f e r  atmegee auatained by reaeon 

& sm, rrrengfal aat? // 
'EBe t r i a l  M amme~stl t h i s  gwsQien $n the affirmatire 

(meI.IU-48). 

Vkere a gla int i f i te  ease i e  bead  upon aa Inherenf~4 i m p ~ c r  

sible thmrg aad irrprobable t eetiarory, ar  dgncmtatratd by the phyaiaal 

faets  and eviQaa0e c~meiatmt tbereaith, sh@ul6 not a r d i e t  t o r  plain- 

tiff be set aeide? 

'Phe trial C a r t ,  In denying defendantst motion fsr ner trial, 

earewere8 t h i s  qaestioa In the n@gatire (R.L4J#45)a Vadm thirs qae- 

ti=, we s h d l  8iaeusr the IneiQontal p o h t  that the rerdiot 1% ooatrary 

t o  the weight and p~rrgancbmnee & the -iamcea 

allagod negligaat operatian of a rsh1tsl.o ahead, but notrrithstpmaia$ he 

a spebd 8f apprttmimately 35 a l e s  per hour, and mede no etfert to prem 

rant hie ~ r e l r ~ t  in  a tollleion oauaed by the nagligcmt operation 

he we. o b u r l q g ,  is he not put). of omtr iba toq  negligenee? I/ 
The t r l a l  Ootzrt, in denying detendaate"tien f o r  new trial, 

rpaewered th ie  qaeetion in the negative (&1.&;45). 

VWsre Injuries ( includipg lose of an alrea8jr erippled leg) 

stiastaiaed by a 4Q year old oarpantor, @ernbig $20.00 t o  825.00 per wek, 

when aapl~ged, Bid not substant h l l y  &feat Bia eapaaity t@ a m  on 

his  trade after hie to ta l  8 i e a b i l . i ~  p e r i d  d.d,  md where hirr epee- 
4 

la1 demape, biU* l ees  of  earnings, apprfmimatd #3,000*00, is ~ 0 0  

a rerdiet i~ the auwtmt of $11,006r00 rroeeaire? 



t loas, yet as the SsmnQ, 2hird a~rd Foarth Qiediaae are based entire- 

l y  the evidence, they aannst be eomisely d a t e d  rmlese acane 

details 84 exelude&* In any memt, the fere-iag geet ieas  are atatad 

as  aaeurately a8 we e m  Bt&e than, an8 make the s t a t m a *  aas8claee 

We believe *hat the;@&ats to be argued an, safYioimtly In- 

'dieatd by the diaageaisn of the heigsAaatu of Error =& the  Statmeat 

of %Be @eations ~ v o l ~ e t ¶ ~  Conerequ~~tly, we preeeed t o  dieeuee tho 

ae the qaestim i t a m .  !fhe aaarer I8 "ETow, beeamre the l a w  does net 

pewit  a plaintiff to sp l i t  h i s  8aaa(bea6 013 the wntrary, tb law man- 

& t o r i 4  ~eqai-8 that a l l  drpaa~ea ewtairasd by, er a o o w  *, = 
persen a8 a r e d t  of a ~ l n &  msgtal aet mut be e l a i u d  aaQ reesvem 

eB fa - me aation, 6x net at a l l ,  Tke only ease8 aqrtareljr ia pint aa 

t o  faata, a e  Rlsrida 8eaieisas aii lrwl~ to  the pineiples  of these dat 

disioa8, qnd the aatlaeritiea i n  gssleral, etsetainxthe propaaitioa tbt 

the plaintiff haring split Bir 8-ea and receverd e 3u&pent for a 



pertios o r  was barred or pnrealudrd imu 8eintaiaizpg th ie  a a t l m  

(a) The Only Cases in B i n t  Sutsteln the 
&Qpoeftioa that thf r &tion w68 
Barred. 

Recalling t h e  the iaata before the Domt  are simply these: 

Plaiatlff an8 hie w l f s  were Injured by the velcg saas wmn$ful act. The 

gl r lu t i f f  brought aa action in the Oirenlt Cottrf for h i s  permml IPL.. 

juries and pmpe~%y ~ainage (BoL9). CEher@aSfer, he and h i s  w i i e  $OW 

in another mi% in the O i e l  bur% of Record agaast the same 8eieadante, 

the wife alaimiag in one eaant daaayges for her pereonel In jar lee (&I. 

19-20), end ths husbanil slaimlng la aaothur cowit d q e a  isr hi8 lese  gi 

Ia the ee-nd (Civil Gmmt) emit, aefendants f i l e d  e plea t o  the haebaadta 

aomt ecetting up the peatmoy or the pior  astion (R.1.261, %hereby 

hmbandts attezupt t o  split h i s  damage@. Ea* the pok+ ma ruled against 

defeod&%s; the aeoond (Civil Coart) suit prooeeded, and ths  husband o b  

Pained jaaSpbnt for tke Qesrages alalmU by him in tho Qiv i l  Wurt snit. 

Thereugoa, d e f e ~ d a ~ t s  pleaded the Civil Court J u m n t  as a bar to  the 

hu6bandte eirouit  murt sui t  for  h ie  personal in jmies  (R.I.&~). 

Simply dated, defendants assert that +here was bu% 

ful aot, an&, therefore, there can be bat cmme sf act ien in 

md the stme pmean. A l l  elements e i  damage ~aa ta iaed  by Ha B. Statum, 

pla int i f f  belm, by reaeon of sarrh single mngtrtl as t ,  were reaaverable 

la ac%ion. The damgi~es could not be split, and recovery c i  s per- 

t ioa  ef t- In = aation m a  a bar t o  recorsrg of the @%her pertiotl in 

a separate action. 

18 eqrrarely in pirrte In that  eaae, the iac te  were as iellmwer !tho 



fi led a mi% f e r  his injuriesb He subrseqnently inetitated a eepmete 

nit for leas of hie wifewe a&ces ae a reealt ef the same aeci8ent. 

The l a t t e r  eaee ma tridl first, and reeulted i o  a jud@mnt ia the a- 

mt of #200~00, -a%ly ae irr the ease a t  bar. 

'PBe~mpan, deigndent f i led in the first eait (the one inati- 

tuted by the hueband ior dedlagee f o r  h i s  own lajarlee) a plea of foaaer 

adjudication, juat a s  was Bone i n  th i s  ease. The t r i a l  Court maetaindl 

%he plea aad d i d e a e d  the BrrsbmBVs snit; and oto appeal tihe QBLprreaae Qeurt 

affirmed the a d i ~ n  of the trisl Court, eayingr 

them m e  bu$ one tsrt m d t P e d ,  an8 there ean be bat 
m e  r8609ery. 

*In ~ojrclepaedia of Plccadlmg & Raatiae, -1. 9 ,  p. 611, it 
l a  said: 9 Fmmer adjailleatien is, dhan plea&&, a plea iir 
bur @f the-further prosemtien ef a malt, on the ~goond that 
the same mbjeat-laetter ha8 been already lltigateil bewean 
the saw p&iee, sr Bbeir acfrier, and a judgaont rendered 
en t he  am1ts1 of the aarae+* 

wApplyiag thirs teait to the ine t a*  Case, it is apparent tha* 
the t r i a l  mar t  pa?oper& snefaiaed the plea eml Bisaieeed the 
mit .  'We eajeet=&atter -, *at is, tkenegl im~t  aot tkqt 
pr0atzeeQ the izajurg -- is aeeesslari1.y the stme la b@lr s a e a ~  
the partiee are the ram, end ja@uenf me rsmdered upon the 
merits Q? the  ease,* (0n8erlbi8g ours), 

lh q ~ l o t i a g  emd dieauasing the atlfhoritiee upen the subject, the 

* *Tadeed, if the plaintiff f ~ i l  ts, sue f@r the e ~ t b  4- 
age Bone by the to r t ,  a emend aetien f e r  the damegee e l l i b  
td  el1 be preelndd Bhs jrxQgm&- ia the f Ira* sat  
bmr;lght md trieb. Southew B. Co. 71 B & m r  95 T-6 628, 
32 $.We 962, l 2 - b .  Beg, ma. 58S; me-, JbQgtb Sea. 241; 
Camaway r. Rarton, 4 1Of3.* 

*In Ciazalamti, Ba 0. & 8. P. & Ce. r* FbBdfr, 152 'Essm. 568, 
I&&. 1916% 988y; 179 8.W. 143, the ootrrt qaeted approvhgly 
it- $re- o n ' ~ $ ~ t ~ ,  ae f e d l s r s r  ?A ring;le terf eaa bt 
Bhe fi-aatic~n for hut mae elaim Itor dammges * * * 811 aerarrgee 



We h.ra asrrefally s@nsi8ered the ease, an&, IB our opiaion, 
it 1s mnnd in prinolple an8 well s~ppsrted by authority. 
NCI satiefaetery xeaesn has been euggested t e r  i t i s  la~8iiiaa- 
tion. The feet that the eeeond suit  was t r ied first in ao 
r i s e  a l ta rs  the male. Be eteted in the foregaiag auWa@rltierr, 
the sbjeet of the glee is to  bar the itlrtharrr peceeeuticn ef 
a pading wit, axid rueh is i t e  offeat nhea properly p leaded*  

in t h e  ease at  ber than ere the fectts In the Johnate; eaee -- though a e  

aaalegy o f  the Johnstan o a ~ e  is c@mple%e a@t~efu* 

Ia the W t h  eaes, it appmrd that  the plaintiff end hie wife 

rere both injared as  a result af the derailme& of 6eiendaaC~e t ra ia  on 

which they were r18inge Suits  m e  instituted la the Fde ra l  Court b 

recover damage8 for injuries eufdalned by the  wife, and elm fo r  tihe ia- 

jarlee t o  plaintiff,  woperty damage an& lsae sf reniaee ef the wife. 

In respearre t o  motiens made by the defendant in the  Federal Catzrt, e l l  

ef the sat8 were d i d e m 8  axeegf f@r iajuriee t o  the r i f e  and t o r  the  

leas oi the witera eeniaea. 

Plaint Iff meovered judgment la the Fedma1 Court. mere- 

tipea, defendant pleaded the Judgment i n  bar of a -it brought by the 

h u e b d  in the State Oourt  fo r  damage6 fo r  perm081 i a jw ies  end map, 

erty dsurage egl&alnd by hiaa In She erne aoaideert. The trial Jttage held 

the plea b a b  On appeal, ttie Civil Court of &wale reversed the jndg- 

raant, and dfkaaiered the htnebarrdte @mite The hpr-  €Wwb of Temerecse 

bTbe follering tpota%iera froan Weeratem on JtaQpata is made 
is lW4gmla v. Railway Go., map* ead biaoianatf, BI. O. bc 
T. PI B. C@. V, Rem, s m e t  

* @A sjngle t?x% e m  be the foundation to r  B& 0ae alair  
fer damages. * * * A l l  demagee miah om, by aap ggeeibilitiyt 
r e m l t  fm a' eiagle fort, ism an iadivisilale eauee ef ae- 
tion. EPery osmee of aatien in %tmt oonalete ef two pertst 
t o  at. the unlawfhl aet, and a l l  demages that e m  ar i re  from 
it. &r damgear alate  & a o t i ~ a  can $0 mrmittsd. Henee* 
if a rcraovem has once been had for the tmlarjh33. aat, no rmB- 
seweat mi8 o m  be srrriatahed. !fhere mast be a freeh aat 
am well as fresh damage@.# 



*It is said also In Railroad r, Matthewe, empra, that= 
the plaintiff ;taileQ,to sue for the  -tin &slaagea 
Bir by the tort,  a rewad ait ioa fer dmtwes oBiftea w i l l  
be ge.(~luBeQ by the jaUgmslat i n  the  first eait b m a t  and 
tried, Bar t h i s  stateneat. -them btp, 0% r, -- 
mama, B e e m  sn mgmtti, O 241, ma Carraway ~ . - d o n *  

%r. l!keamn and the ease of Daremay r. b t s n  ful ly  a w -  
taineil the pmpesitien statedl by the  a-a Thir l a r t  QttSe 
discuesoo the qgestisn In the m o t  ghaoe in ahioh it Is 
prmnated W ae. We think a l l  of oar eases, ail. not Be- 
sitling the q w t i o a  prm$&ea exaetly, furaiah a Berie 
frm mioh the neeesmmy eorellarjr i e  drawn that  i f  th 
glaintifY, im%n& fsr dallagoa for InjarSes maal%iag frora a 
siac;lo t o r t &  d e e ~  Sat inelwe in h i  s a m  all %he laJarler 
mrrtaimrsls a aubsemat mi$ fer %hog. emitted will b~ bar- 
M a p e n  a plea s f  roe JudioaIs, apt3y gleaded, This fol- 
=a materrel& irom the cemlaelma that tbe reaaran 18 for  
the W r t ,  aah mt for the iajarien. If 'a mhgle Grt oaa 
be the fimrdatien fo r  but oae claria for damages*, it ia- 
eritably follaws that there ran be but m e  miQ_to  =ewer 
for ia jur ies  result- fmm that torbau (Uhderlhhg oarrp). 

In m far ae r e  aan find, the BBPi$B and Jshaartoa docleione are 

fhe only tw eaeee In %he books upen the d a t e  of faeBo whit.& is be- 

fore the Court iP t h i e  case. Both of those deelrions are eqaarely in 

pgiat; tihay elearly aaQ unequlreaally mstain the psit iorr  of the a p  

pe lha t s  ia %Be aaee a t  bar, and discuesicta of them rsoald be mmlm- 

Ae the following diecussioa fill &taw, the deeioioaa o r  thio 

Court ( t h e m  they are dietingrri.baBle ae t e  faate) are in aecord f i t h  

the principles of the Smith sad Johnrsten caeecr. 

(b) The 3W.e i n  Florida l a  In Amedmee w i t h  
the Ckinaral M e  that a Plaiatiff m y  LOst 
Split hie dBamwxcbs andl Obtain Sueaecrrire 

applicable deeirsioaa of th i s  Ooart affirm the priasiple f 

tho 3miBb a d  Jehs toa  easee, oupral snU thui ertppmt the pesitiaa sf 

the appelhmte that a plaiatiff may mst sp l i t  lairs m g e s  end obtain 

Thus, In  -, 21 Ws. $59, it appeared that 

on November 8th, Tidmll had spokk slan4ereua a r d a  of Witherepeon, 

and, an Beember anB, ha& eausd Bia t o  be arrested for doiag the eat 



1 mat. m holding the plea ma, the &axt maid: 

.That mait war  a bur t o  any other 8ui.b f o r  the stme &ere, 
though made oa a different eeoasisn, lf made befare muit 
bmaght. * * * 'PBe injureQ wrty eaaraet be antitled t o  tm 
pseareries fer We same oatrae* rPaQ a remevery In that  for^ 
nm8t be a bar to a Wse-t ae.bion of lalander f o r  the aense 
iden% leal  auasation. * ( U n 8 e r l i n i ~  ours). 

%!hough reat l ib  Uatiargnishable In faot, the awisioa o r  thls 

I the W e  r e l i d  upen by appellants i n  the earn a t  bar. In  the olted 

a eaee, th ie  mplrt said: 

** * * the nale in Shat aeui a eauao sf action aacmrea, 
Ware is a r-, as ef $Bat date, ts, dL1 the somequmt 
daaargss w h i 0 h  ever metse, thuh &amwere., .wlthtmt referaaoe 
te,  the tige %hey a a b d l y  aeome, are entire, and eaanet 
be reowered piwemeal by sueaerafve aotionseo (Under- 
liaiag ours). - 

I1 This q ~ l ~ t a t i o n  makes it elear that  is l?l@rida (aa in T~nne8- 

a w  where the RInu toa  sad Smith oases sroae) the sau~e of aotion is - 
the arwm aet no* tlie -lops (bf Q ~ W B S  that  m d *  

1 f r ~ m  a wrongful set* P thla regetfir Gcscwa ia his m i s o d  U i o n  of 

@As t8 ae3iong ex Qelia*e+ Bhe geaeral rule I e  %hat a $in& 
tart aiferds & simgle emee sf acrtlrplk * * * A p~rsena l  in- 
jury c m o t  be sp l i t  13g so arr t o  penal$ segara.be reewer lee  

e;rfrw irsa tlie 8-6 tart bar6 anether aetioa br0-t em 
e.:diffb2?9el thesry fey the sane. U j a r l e s  or f@r thoaa &lz 
rere forg@ttm- or 8lrrelal1md in t'.iret ene* A r e o o v w  
re2 maliel@ws proraeaatfon bare a latlbr mit i9r slander baa- 
ed upon the name nodis, althoti& these wr8s sere nati s-ken 
a% the same time or  glace bat a% mother plaae and betere 
the action f o r  maJ.iei@ue pe~aeu t ion  mis bmughtr 

W I t  would seem that In any aetion where injury result8 t e  
a pereon and hiis property, damgee f o r  both iajurles $ire 
m e  catuse o f  autien rather than tao, a8 the aot Is 
ringle and dif f  eraat injuriee therefrom are merely item6 af 
damegee. 

r 

"Splitting a eaaes of ectisn l a  dlriding It ht@ two cw meme 
perte so that aeparrate aetione em be brou@t. The rule is 
that a mingle omae @f aetion cannot be @it, and insofar 



that arise trem it mu& be ebPa13fad in one 6 8 t h .  AXB 
exoeptioa ie where the contraat t r u e  for p ~ ~ ~ a s  In 
i n s t a l U t s .  Ss, rule agaiaet 6plittfng appliere t o  a* 
tiona ex &die t@ aa  we^;^ (Unde21Iai1~ 0lW8). 

The r u l e  ataPed by Caman and ~ ~ e l a Q e d  5.n the l a s t  c i3d 

The may bring remrata aui%r en separate wwaes e? aetlon 
wen fi loiPder @r the se~ara-ba aaaeers In saa aetion is 
penriedbleS eubjset, hc)wiver, 4s the pmrw sf the do- 
ts order consslidatiancl 0s the other hand, sna who ha8 r 
c U i r  agaltwt another may take a perti In the ecrti~taetlomr 
mf the ub le ,  er maiatain am a a t b n  ta r  a pa** only ,  ef 
the elaims * * *O But after Bav- brcmght SUSS 2er 6~ part 
ef a elaim, the p l a h t i f f  i e  bsun?ed fma br-agl: ~ ~ b t b e x  
mait i g ~  mother mrt* S a  law dsea aot  -it the ower 
ef a a w e  sr entipe emme of aafisn o r  an emtire 0r in- 
dirislble denmd, rritWut the eonrrrent o t  the pereon againat 
whom the cr-e or demand csrlrrrte, t o  Bl r iQ@ @r epl l t  that 
a a r e  01: dataad so a3 to Eake i$ the sabjwt st several ae- 
tienme B e  whole stnrse r t r ~ t  b e a e l ~ d  ia  on@.aeti@n* 
U aruit ,ie bmmght for a pazt .Qi ra elaim, a ju&g~sat o b  
taimd fa that art ien pre@lxdes tihe miatiff frm bringla& 
a seaend aretion fer the retaiBae st the ale&+ a ~ t m l t h s ~ -  
iag the rawand term of aotim ie not i b n t i e a l  with the 
first, sr differmat grstlade m r  rellaf are 80% forfh la the 
8eeond miti. %is prhciple  not mly mkaess  what r a n  ae- 
-ally datenaiaed, bttt alae ertezldar t o  every other s a t t e r  
rlhiala tlab s h i e s  PPiat have l i t igate8 in the ease. 'Phr rula 
is fomn&ed apn the plaiaed an8 m e t  errbetautial daatiael 
r ~ .  namelyr fht lit igation ahonla Bavs an em4 aad taat a@ 
pereon should be tl~m@oeescrrily harased r i t h  a maltiplioity 
of mite.* (Uaaerliaiag owr).  

Though iavolviag a questien of plead* the deeieim 

is en edditiellrel authority f@r the application o f  the rule against 

6p l i t t I . z~  d9msrms l a  oasee st the kind a t  bar. & t h a t  ease, it a p  

pearod that fhe wife of the pla-tiiff was aririag bdr, barree sad m0 
The Btrm wae etrwk by a t ra in  and Uesr-d, and the a t e  waa Ujzrred. 

!lBa husband brought mit, claimin$ iaa~aages f o r  l@s3 of eonaortitm and 
r 

nsdieal oxperlaes af tBe wife, endl for dslaege~ t o  his property. In hold- - that a l l  damagrs mafiered by tks husband ars e m m l t  of the siaglo 



WS- aot were properly and neeeeaarily elaired in one ae.t;i@n, 9bs 

maPt eai8: 

"It m y  be &otM ae a very general if mot tmivereal prep 
esi'tion that me who i e  entitled to  m a  a t  a l l f er  the ma- 
eequmsee of a rsrorrgfal eat may reoohr a l l  %he damages 
%hat etmh a& has p~@xiul ts ly  hfliated urn hi4 H i s  

qrrkren him 40 sp l i t  th i s  en@ eau0e of aetisrr law tvm e r  
more beeaase the i n j t ~ i e a  he sastaiar ner be diversified 

m e  Alalmm deoisiern 1s not BQ aaalog6ur a8 t o  a o t r  a r  axe 

the tm femssaee (Jehmtsn and. Smith) saerr diueusll.8 aBsre, ht t h d  - 
a@eiriott layer dam liho e- prizmiple and elearly mpWtit ettr p a l -  

*ion. 

As we ose it, the only  desidoaa which ere squarely in pint 

are groundetl apn the very scaae prineipls that i~ laid Qm In tho 

above oit& dealdons of t h i s  Court. S i r  being so, there is ns a p  

pereat reeeon why thorscr dwisions should aot be applied and the jmdg- 

ment In th is  case rmvbraed. 

(e)  The mthblri9iea Bel ied Upan by the Trlal 
00- a d  the melatiff are not in Polat 
er Bare &em m e w e b  

I$ tho order denying the tiefeadantrt mbioa to f i l e  the ad- 

ditional pleas, the trial mwt skated (~k44): "1 Ban 6ttldlirQ 

their  Briofa earefullp atad laab an iadepmdent irmveetigati~n of the 

l a w  q ~ d f  8;1t&ndin& w e r  a per18d of 8- wtmekb. -ere are a~th-  

i t i e e  cited Ca me ~ppperting the 0611teilti~n of the d@fmdaat In th ie  

cam Bnt I thlnk the su%horftfe% en the other aide hewe the Better rea- 

sen- and display the l w i e  and justice of thfr  easem. 

Ih 60 far ae we ean find, aad in BO far as appear8 frm 

the trial Court*e ogirmion, there are ne- Pauthoritiebl en the other miden 
C 

apm the r ta te  of faete beforo the aOPrrt in thfe  eaae. B e  only aor 

thoritiea referred t o  by the t r i a l  C o w t  (who hail himself "made aa 



Ln&pepida~% i~ve~*igeition sf the la@) a8 be* the aBBer aide* 

are (R.I.42-5): 

Deyve fJmmn Law ? m o d m ~ *  Soot ion 40, paw Tge 

The BFOukbtmk ease aOliBt~~~er Seation 40 ef +he Ooma~sna Law Em- 

eeBum Bet s f  1852, whleh is th8 aeoae, ia ef fcscr'b, as S~etioll S Q 6 ,  

C.o&. ef Ilerida, 19M. *is Seetion permit8 the  h ~ r e b a  ia aotiea 

for "injary done to  the w i t @ *  4m aerert hie claim for damgee aria* 

oa* of the  wife'^ injmy. 

The Bedcbaralr eaee in nowire ~flppmte the rzlliag of the *riel 

Wart aQ i r  not coa%rary t o  the oenteationsr ef *he app.llan%r. Thta,  

the deolaratiea ia the Broslrbasrk case alleged that the u s e  sf the 

plaiatlf'f m e  negligently lnjumd by the defendant, and ~ l a i n t i f f  

elalasd damage8 for  l o s a  ef aooioty an& e%pmsr in eonneetion wiBh 

his w l f e t a  inj~~lries. S a  the dmlaratioa, defendant f i led a plea as- 

~ e T t l n g  that l a  a f~rmer eait b7 the husband and wife, thsg had re- 

covered a judgpnt for  the wWet6 iajturiee (aot for  the hwbasdca d- 

wea). The GO- ruled the plead Md, beeauee the Coma LLRl Eceoed- 

ure  Aat pamittd, b* dl& net rewire, tbe huebead to  join e l a h a  in 

hir  arm right f ~ r  damgee ewtaiaed him on account of the wife*s in- 

jories i n  en aetion by the wif'e f a r  her iajliries. 

Ih ether words* the Court h d 4  that where the wife was fn- 

j-d, she, jelned by her hasban4 aa a plain%iff ha name only, oeula 

me for her injuries; and that uhils ia raah sllrit the huaban8 war per- 

mitted et ha war aot rsqyired, to  aesafl bls damgea erisiag ircm -8 L 
h i s  wlfe*e lnjurier, in the rriiate snit, but o d d  maintain a ee-te 

!the deoieion Bee no bear- on the oeoe at ber, beesuss 

there the Buebaad w a s  not eaiag isr h is  om peseonal iajuriee and 

proper* Unagea, and had in norise attempted t o  epli t  his bameee 

a l a h  had r e d t e d  from a riagle urongfal aet. Iadeed, tbe d m i r i m  



mpperts f i e  e~atmntisa oi the appel.lazrt~ that  in the ease a t  bar, 

H. A. Stat= wae net reqarimd t o  e l e h  i n  his wiicbte a iv i l  Court suit 

the demagee ascmlng t o  him soleu by reaesn of the injury t o  the wife, 

On the aon%rary, H+ & Btetum was mmdatsrily required t o  claim such 

darmages in the Chertit C ~ u r t  aatian for hie om iajmriae* 

B e  piat i e  tha3 if onlg Edma Stet-, ths wife, had been in- 

j m d ,  the hwb-8, & & St&mUI wlXld have elshedl the d-08 8- 

t s h d  by him either In the aifbte suit  for herr hj%xries, er he CQU 

hare f i led a separate suitr ~u+"as  b d h  the Busbana and wife were lm 

jmea, separate suits umo r e w e d ,  and the braebenil m8- laaaaaatwily 

required t o  aseer* all his  8amagsa1 in sne salt, beeatme Be a ~ u l d  net 

apli t  h is  demageta and o b t e i ~  trro judgments en one wmagfbl set. 

The Note in Dey*s t%mimn Law b 0 e 8 a r o  &tar, pago 19, refer- 

red * in the %rial M U d ' a  eraor (%La) ahO)oT8 tbt befesre the w6- 

aago c+f the Act, the husband was obliged 4s me almo ier any a g e e ~  

i a l  damage maatshed by hla as a resorlt of an lnjarg t o  the  nife, 
- 

The Rote further &om that the purpase of  Seetion 40 m e  k, mt 

the hutitband, in a jsb* aotion by hlm arrd *he w i f e ,  t o  elaiBl hia epee- 

i a l  damages aearning froma the injury to  h i s  wife, an8 "those alone*, 

t ion where only on. had prerimar1.y exirate&, an8 the Seetion ha6 as- 

thlag *atoror to 80 wlth ~ p l i t t i n g  bmgee,  end is rrhellp irrelrrQnt 

'Fhe ealy otBer Beeieion eited to the trial Court by the 

pla ia t i i t  that ai@t be seiil to  lnare bearing upm the faeta b thla 

ease me 8kedmd r. ~ s p ~ U s  Sweet R. CO., 45 lbinn. 330, 47 19.1. 

1041. Xn %hat saPe it m e  Bold that a judgmmt In a~ eetitma by a hme- 

band for h i s  injuries was net a bar t o  h i s  aetion far less sf h i s  

witeta eansortium reealtlng fim injuxies ts her in the same aaei8eah 
1 

IW the SM@.W ease mfa g t d e d  h T. Park, 193 X ~ B .  89Oa 



Ia the Park eaae, it appeared that plaintiff a d  hie wXfa - 
were riding i n  glain&iff*e autmobile and both were injarsd in a cal- 

l ieion be8weear the automobile and aefadtmt*s truck. The husband 

b r o w t  snit  for injtiriee his person en8 his  ant~mobile, but made 

no e l a h  in that spit for the clearage8 suffered by him (the husband) 

by reaeon of the iajmlaer t o  the wife. !Che defendant obtained jaw 

'ht husband then b r a a t  cult tapon the sasae, albmd laegU- 

gent acD set iorfh ia the f i r e t  aetion) t o  reoovler mnayu expeabed for 

treatmat ~f h i s  wife, axid for l@ss of eonuortium an& serviaee. Ia 

the second aotion, the fernier j u ~ e n t w a a  pleaded en8 mdaiaed aa a 

clefen~e. In affirming the jad@mnt, the Supreme Oatlrt o f  Hinnesota 

"1% i a  o b v i m  that t b r e  is snly one negligent aet 
nhiah plaint i f i t s  csiase @r 6auaee @f aa4i@n may Be fo9lab 
e& So the Qnly hqpiry preerented is rrhsth.r a negligent - 
act giriag r i se  to  ecnexal ftclaas o f  &nuwe be M e  the 
basis for ssrveral actiosa t o  recwer tbrefsr a8 agahat 
t h e  tort-feaeer on the par t  of %he badivi&ml aho U s  atzi- 
f ered these damgee. In Etisg v. Chieego, P[ilmuke@ de Bt. 

EQT* WeJ 80 83, 82 ROE* llSb 80 L.R& 161, 81 
BP4 Slh Rep. 238, e- qrrerrtloa very siailar to the pesemt, 
if not idsntieals waa presented for  de%malnatieb S m ~ e  
plaintl if  bmuglat an a a t i m  xeoemr pagerty dl-8 ati- 
t e r  he ha8 previ6nsly eolleate8. a jtadgp~nt in hi r  faror f e r  
iajurise t o  his psrrsm errisi~g eut o f  the ram aaei&eat a d  
the e m  negligent as*. -6 Gotlrt reid (peger 88, 89 @f 80 
IVUnn., 88 10.w. 11l$,, 1ll4): 

w *We a m  ef the aginisa that ttre c a a e  ef the raf iQn eon- 
a i e t ~  of the negligent sat  abiah produoed %he effeot, re- 
thlsa. thaa in the e i i s o t  ef %he a@* in i t 6  apglbation to  
diiierent primary rights, and that  the Injury t e  the gem 
son end property ae a reault of the cmiaixual caarse gives 
r i s e  to  different i tems  of damage. * * * 
a *Our attentien hala bean called %a the eaee e i  Skeglwnd 
T. ~ e a p @ l i e  S*. Ry. 00. * 48 Him. 390, 47 H.W, 10'11* 
11 L.R.~ 2 ~ 3  (a sfo BbpO 735). we o-6% aaespt 
the reas- sf the ecmt  in that rape as. aaplioable te 
the time befexs tie. T!ae i8e.t;~ wee differearf* aad it irr 
not aeceesary a t  t h i s  tlm t o  ~ l r i m  1%. The r a l e  t h e e  
applied &ouU aestalnly a0t be &ended.* (Underlialarg 
OUTS). 

< 

m e r  mvicnring its ~~~ holding t o  the eiieot %hat 

rroagfol aet give8 r l e e  t o  but eauee of  aa$ion in psm 



a8 indieatetl in the qasted srssrpt, the Oomt said: 

*If then the o m s  of aetien a@nsi&s of ox is founded 
pza Oh@ negligcslt aot nhkh p&hae(l the effeet, - rather 
tlsan the offsot er *at aet upon d W e s a t  primmy r i g h ~ ,  
plaintiff  never fiad -re tbm oaa orrszee of atitlea. mt 
t h i s  is mund ia  l a w  lsgle bemat& w e l l  be Qmld* There 
e m  be no l@gi@sl j~iatifieation fo r  holding that" a8 a&ioa 
f e r  injuries to  plelnt i f f ta  p m n  bare a anrbeepnent aetioa 
for 8ansa~;errr to  hie ear but does not bar a d seqpen t  ae- 
t ioa  for da~1a5e~ fl~wixig iron and oat of the sane aaciiltmt 
eausiag lajarlee t o  hie w i f a ~  !&e damages are f-ed tapon 
and are carpeed by the eame negligent aet ox aaiseisn. If 
ewh negligent aat  o r  slsirreisn i r  not the emse, then there 
la  no aaplse of aatien a t  all f@r any reaavery. 

QFlaiafiiff oitea and re l ies  upen the caee of i3k~@am8 vo 
Hitmmpolie St. BJr. Co. 46 ?$lane 330, 47 lir.88. 1071, 11 
L.R.A. eza. sz t. st. L. 733. aut 8.8. w n i ~ e a  with 
p l e i n t i ~ i  r im,   tat it-its.& ef alignment w i t h  ihe 
eaee, supra, alee r i t h  the maat weight ~f aW3mriW that 
w t m e l t e  rersemeh rrahi oar o m  have diseotcared. l!here ehould 
be %hpUei iy  and diseataeee In the detmniaatisn of am- 

eaee, supra, alee r i t h  the maat weight ~f aW3mriW that 
w t m e l t e  rersemeh rrahi oar o m  have diseotcared. l!here ehould 
be %hpUel  

lU.6 % 
ed e%mm&y iadieaees that ,  tla. bar Bas s w e r  eoasiaeral it 

-11~- thie, the (9anxt m d e d  t o  pin% out the result- 

ant d e s e  l i t igation air3 abmmlitiea which eouU be expectdl in the  

ereat one parson were permitted t e  b r a  a eeperra.be aetien for saeh - 
elmeat ~f damage Pshish he mlet Bete swteined by reaeon of wrong- 

*Any plaintiff amldl, pmiler plaiatifftcr theory, Be pe~ni%- 
ted t o  bring Bir f i r a t  astien for  damage8 t o  hie cer. If 
be was mwaaesful therela, hie s d  action roald then be 
t@ roeover dmnagee t o  his  p e r m  aatien coddl be 
brought k, reaover damage@ for lees of ssrrieer, medied ex- 
paneee, and ether it- re r  injarlare te,  hie nire. If Be baa 
minor childrm also lnjuxedi in the saas aaci4ttmtr ha aouldt 
bring sk%coeeeive aatigarr for the l s e s  ef semisee and. ex- 
p e e s  inerrrred f e r  eeeh sf th- Bnd if ia sty swh  a* 
t ien a pla int i f l  was defeated, as Be wae here, he could a t i l l  
proceed nlth as nmy a ~ t i s n s  as there reFe Qif'feran% i t m e  
of Injury f l e w  t o  him aad iasaiae; mt of the aecidcmt. 
Saah remilt is abhorrat  to  reaeoa* It would ole& oar courts 
with a e d e e e  glpd almost sa4lere litigetion. The abauraity 
sr a-h situation and t he  evils flowing there- a m  a p  
parat " 
The Court then *tea from & prier decimi~lir the f o l l @ w ~ :  

(The dealden of the qplesaisrr (res juUsatca) lmo&vea the 
elauentarg M e  that a 6-e emae ef aetioo. aaaaot be 



sp l i t  ar d%vibed aad iniiepmltmf aetisns brought trpgpr 
eaah separated gerf. 'fhe rule l a  w e l l  established by 
the estrrts sad is etr ic t ly  f 0 ~ e - d  ma applied.  it- 
lag aatherlties) . lh datioalr in W r t  far pesrraml injwiea, 
l lke the eaae a t  Bar, each it= of injury nus4 be b l a d e d  
la oae nit+ and, U v@lautarily ~ a i t t e a ,  no M b r  a m  
tion oan bi mahtaineil thereen. IE a b r t ,  the jawent 
18 meh an actiep precltriler the parties a s  to a l l  ieswa 
and queeti~nr9, a l l  itrare of or idamage, miah wme 
tm tmuli~ have been l i t i g a ~ e d  thereb.' @ (UaBerliniq 
QPFS) 

In ahert, the mar t  held that a pe&y aould ast split h i s  

cause of aetiem for damgear resrll4ina; fmm a e a g l e  a ~ s n g h l  aut, an8 

that if he did, tb  jnQpent a s  ts a perbion of the damage eonatitute~I 

a bar ae t o  those omitto& This beciaion 1s i n  aesglrdanee with the Flor- 

ida,Alabmna an8 Tenneesee sable6 which we have referred to above, aail 

emplstely aFlllifiee the Sfroglund ease as  aa*brity. 

Zn the order, the trial Oourt eqreeseb $he view that to ma- 

stated that  if there were ns ant4writy to  a u p w  him eard all t he  an- 

tiheritlee nera ageinat hlm (mhieh qu ih  ae8aratel.y Beseribd the sib 

uafion) , be w m l d  still rule against the dsfendatkt%e (R.1.45). Like the 

Jury, the trial €30- m e  =ble t o  livoroe hie sympathy for  the in- 

jured plaiatiff f ~ a m t h e  ooaaideration ef the law and the fects. 

AB we ree it. the vrd iaS  ia thia aaee war an unjtre* me+ 

We believe tha4 an unbiased analysis @f a l l  the evidaee o o n v i a e ~  

ebws Dhat saah i e  the crablee If the n e m  8;rivsar of the iae truds, 

which caused plaintiff ts  injuries, had been f'ineneially respearibla) 

it i e  doubtful whetgar the def endante sorzld have been medm t b  

vieraely the laegrs wars not finanelally reepnsible, and hevhg emed Dbe 

defendant ca, the  lai in tiff and hie ri$mesaes w e i t  to  unbelievable 1-6 

t o  etrs$ain his claiac, 'Pbaa: 

(a)  One witnessl saw skid narha a t  the alleged pow of iPr 

met  of the two t m k ~ .  He did 80 bf m m ~ i & t ,  an4 dla the . ~ o r l i @ l ~  

did not seem suf'fieient, he brsaght t o  hie aid the tail light of dm- 

feadaatr' t d  (kL176), -ah was t w ~  htmdre8 feet  away. 



(b) Another witness, theugh badly iajrrred and s i t t ing  in 

the rear seat of the Statum ear,  biding her badly iajmea BwibaaQ 

(~.II.2ll-18) raw the &Id mark6 by %he ~ ~ o n l i & t ,  w t r r i t 4 t e n 8 ~  

the lee traak was betwean her and muh edtfit marks (R.II+ E l & ) .  

( 0 )  'Plro s thm wltaeslses fer  the plaintiff talked lrittr the 

wltaessea t a  tb aeeidemt, examined the mad mark8 ail p l a o d  the au- 

t i r e  blau, for the aaeitlaf en the negro driver ef t h s  lam t m e k  

(B.1 r U b l 7 )  *bsewmtly, they ehs-e8 their  ( r i t b t  eiy 

baek t o  the e e e ~ o  of the %eaiBs~it) card pat the Gay~on -6k on the 

acng atlde ei the rode  Thq io-, ee they elaired, &id Issrka, 

made by the ioe track, exten(lirrg l29 feet  f ~ s a a  the alleged pint ef 

the collisi@n betreen the tm tracks, thou& the dietanee between the 

pint sf eollisiom between the  tke truake and the psiaf of oellision 

between the lee tmek end the Statma ear was net wer 90 res t  (&Ie 

107;118;15+;149). Thmo the allegeill 129 fsot 8kUl mezk i e  aa ab- 

late i r p s ~ s  ibilitjr. 

(a) Ihoide irm the a w e ,  the  physiearl feats demonartrate 

that  plaintiff*@ theory @f the aceideat me ialnerepatly improbable, 

In view of the character ef the evidenee apan whloh the 

plairmtiff ma able to fasten l i a r b i l i ~  upen the defemdants betere a 

eppathetie jury, any aontat iaa  that  it maul8 be wnjast to apply the 

-1 settled law t o  the facts  in +his cam is *ells out ef 

O f  coaree, ~IW Fale of l aw  m y  aeea t o  operate Barmy ia a partiatrlar 

case, bat m b  d@es not c o n e t i ~ t e  a valid reason f o r  mt applying the  

law. And in t h l r  partlcalar eaee, we f e e l  qaite errre that if the law, 

as laid darn in  the J@hnetc+a an8 Smith eases i r  applied, jtp~tiae rill 

be done t o  the plaintiff ae well ara $0 *he deim#18mtse 

And sa we rerpsctfully m W t  that the jadgment on@* t e  Be 
x 

reversed w l t h  dlrectione t o  permit> the t i l lng  sf the additional please 



The above rtaO& question i s  raised by brsi@umnts o f  &mr " .  

fPhe deoiaione of Uis aQttrC set t le  the pMBIuitiaa BBaD a V~F- 

diet  not ia aoomb with the maattest weigh* of $he evidenoe or wia the 

jas$ioe of the ease 8hould be set aside oad a sew trial grantsdt 

The qraesbion o f  *ether a +erBieQ i e  aentrary t o  the araaifest 

weight of the eviaenae and Dhe jurtiae of the caee is neoeeeerily e 

tion that maat be ansaered by exalwiaa-bion @t the eriQeaor in the prtle- 

ular oaee befere the Qa\;trt. ;IgmUaate aesert that lhis i o  emoh a oaae. 

Th~y say that the plaint i i i rs  ease m e  baed u p n  aa iaherenldy bps- 

siblo Bheery; that it i a  euppmte8 enly bg the =st iapmbable eharaoter 

of teratimnp; that  the phyaiaal fa086 omp1etellp negative Ohe great mss 

0f plaint irftra 6ea%i?aoay; an&, in floal analysir, that the sclrdiet is =a- 

trary to  the mmaiieet weight ef thtb eviaenee and the jaatioe of the case. 

me pinsigalmat tere  upon rbiah the appslhats rely are a s  fo l l~ l r s t  

(1) The plaintiff*a caae rras bared upoa an lnhersatu m - e a i b l e  

aeatiiied that a t  the time the taRB +rneko collided, both sf them were go- 

ahem by the plneWp@ie (Defendante* ZrhiBitr & 0 aad D) shw the 

poasibuity or th i s  teatinanye me is. t r ~ k  did net h i t  C I ~ ~ ~ ~ I Z U X W *  

t w k  unt i l  i B  reaeheU the -8 taak (mfeaaan$et Ibrhibit t) at the rear 

ef the sab. As a h m  by QeienUente*TRkhibiQ 0, and as  glPintiffta wit- 

ness baar teet i t ied (R.I.180), tae left front wheel of the io t r u k  

h i t  the gas t d e  



These faa t s  mean that a t  the t h e  of the collision, the 

uheelr of the iae tmek were cut t o  the l e f t ,  and that the iee  t m k  

was oat la to  Qsfonllant~* tm&. l!he banpr on t h e  iae trrzok i a  f l u ? -  

with the wheelr, en4 %he l e f t  front b9slper 0n the ioe t r w k  waln not bait  

baekrmrii or bmkm off, Therefores *Be iae truck aoaU not hate Beeo 

wing t4tlpaight a t  the time ef the ealliaic8ncr B i e  faet laay be pored  

by delgolU~%lgti~ll8 wieh the gas tank and rim (Dsfenbnmntar* m i b i t e  l!' a d  

I)* became the ria nil1 not f i t  the eeaearo *he gee-tank anleea i B  

i e  plaaed a t  an angle si agpraxhately 4S degrees (R.II.284-5; 288-8; 

this: The plah.tifff azrd two ecoupante af his autemblle Beetitied th& 

a t  the tim of the eolliarfen between the defendantr* *molt and %he, is8 

truok, the p l ah t i f f*e  aar was 50 t o  60 fee t  behind &efendaate* truck; 

and hfs Bestimhy ebrra that the wera l l  length of defendants* tmak 

and t ra i lo r  was 39 feet, and that  the lelrgth erf the trailer waa 893 

feet  (R.I.l34). The paint o t  i n p e t  betnean the CIlR t w k e  mi% a t  the 

gae taak a t  th@ rear or  the ~ a b  or derendasts* truuk, fPLiw, a t  the 

time sf the aoUiaion Betteen the trro t m c k ~ ,  plaht l f f 'e  autaaobila 

e d  mt hato b a  aoPe t]am ~~PZ'a-tely 90 f@8f the Qf 

aollisian (i.e+, the length of the trai ler ,  feet,  pltre 50 or  60 

feet). !IW plafat i i tws car was be- egera td  a t  a aped  ef  53 t o  86 

a l e e ,  mil the ice  tmek a t  a w e d  of 85 te t  90 mile6 per bur. &tB 

aontiaued on in oppssfto aireetiona mil aey eslliaed, and the Sta- 

A t  a spee8 of 35 to 40 milee per bur, the Statara ear W d  

Bate traveled in one B ~ M o I L ~  betwan 51.3 and! 58.9 feet, depending en 

the m e t  epeed. Ila one emend, the iae  tratek mula haroo trarel@d be- 

tween 36.62 ead 44 feet ,  depe9dfng on i t a  -at speed betmeen 25 sad 
rl 

8 3  miles per hour. This damnetraters that the most  the  ice  tracB could 

have traveled Betrcben the  f i r s t  and seoond eollisione ma S,? feet  



(i.e., the diifaemee betrem 90 f esf en& the distance (S1.S feet)  the 

S tem car traveled in  one seeond, a t  a apead of 35 ailer per h~ur) . 
Yet fieintiff f*e eaee was bets& hi part upn  the tes t ir ,ng of 

%he trro mad patmlmea that the ice tmdc mde road iaarks sf 1E9 f ee t  

betwe- the f i r l e t  and eeooad eollieiona (&I.10'1;118;149) - a rathe- 

 at f ual iapoeeibili%y. 

If the t e ~ i m n y  that the lee tro& made road marks for 120 

feet  b f e m  it oolli4ied wlth the Statum oar be true, th i s  ir aaclrraire 

pmof that road m k e  rsterted mme 95 %Q 100 feet  befare the tvm tm&s 

collide&; rrnd is a l l  grobabil ie a t i re  en the lee t m k  UaRFsrrt and 

pallea it to the l e f t  ana i a te  the Oema *ma&, BPtQh i e  the m l y  re~v 

seaable expb138tien @f the lZ9 feat read arrlrr. 

(2) !the &her testlmnay 02 plafatlff*r ritnessee mas hi- 

iaqprsbablp: Bs%witPetmliag the rBgx e=* appd-e of dei%WaatsT 

$ruuk on the hig$way, the trro ocmpnt r  of the f r ~ n t  met  and an seoor 

of the re- reet ef the B t d u m  ear, as w e l l  ae the three n e w  

wanp+s of tbe lee  trwk, a l l  a-ibed the collieign betreen the tw 

t m e b  in the  ray. A l l  a them said that tlefdmthnte* track uer 

fmnr I? %o 3 t a d  over the aentier 11318 a t  the tima of *a, aocident 

pmbable tihat three perear  trrrreliag in e traak in one dizeotion and 

three pererne trar.lhqg i~ aa auWlaebile in the epp@site dtctmtioa 

roPld hars s e a  prsai8e&y the same th- a t  n i e t ,  partiQalasly with 

a greet big old '%OX car'' be-en th- (&SI.889). 

Dofandaatsl B b i b i t  A i e  e pbotsgrapla ef the ae-eelle8 "box 

ear*. Becortllag t o  %he testimony of Birs x i t a e e s ~ r ~  We plaintiff la 

ear was w i t h i a  50 t o  60 feet  af CLofemdaats* tmek (ma ms farther 

ti the right ( t )  side ef the mad thin uae the tmek; yeti p l e a -  



(1 dlefeadants* trrrolr anb s ta te  the p~i t ioa  oi the lee  tmak OR the  road 

1) (ILI.169-70; 2 lW5) .  The pereca oeeupyiag the rig* rear of the St.trm 1 
ear claise to have meen the front wheel ef the ice  tmak h i t  defenaante* 

trnck ( ~ ~ I I ~ 2 1 5 ) ;  end t U e  pereon aleo caw, by the mmmrlight, the mad 

marks made by the lee t m k ,  t b u &  it see neceesarily befrreesl her -8 

the road W e  (R.II.217). Wit the fact  tBa% thia witseer h e w  aa- 

a b u t  huw the aeci8smt happsned is t o  be Warrmd f r o m  the iae t  that  the 

road petmlma had t o e d  with her (R.3C.159) eaQ did ahtt auwatim Per In 

the repert. 

!The a t t m t i t ~ a  of the Cumrt is Invited t o  M~w&n+s* XZhibit d. 

Frtm thie photegraph, the D m r t  ail1 sbesme that ell th ie  'aeeiag a- 

zormd the  esrner* testlmny is of the m e t  Bi@ly iaprabable charaetere 

I It a i s c r d i t s  itself. It is l l kewi r  highly irp0bable tast the tkree 1 
11 .ewes o o n ~  hn. men the e e n t a  line of tbe road. may were r e t i a g  1 1) defendant.' t rus l ,  had they been lmk* a t  the  e a t e r  1l.e .* the 

# road, they nul& lave been blIade4 by the lights on the traoL. Aerdq I 
1 eqerienee ~.r.* this atatemezit. M the t e s t w n y  ef m e  o* p.i.tiii'. 

1 mttmesse~ wt he a e  roeti m r ~ .  a t  tbe point cf  wpaot m d i g h t  I 
and a park* l ight ma a truck 200 feet  distent is aotbbg sbrt ei ri- 

!Twe of plaintiff* s ritaeeees were asloep amd sir. them 

worn laterreeted: Randolph l3rwks, a e  of the tm aegro ?my8 in the l ee  

tzuok, told I&. 7. H. W e d  on two crccasiens that  he aad Saa Medieen, 

the othea. aegFo b y ,  were asleap a t  the t ime  the eoJ.lieioa oaarrrnl (%XI. 

el9-ZO); yet theee lam n e w  boys get tan the witaees stand and desoribeb 

the aeciden$ In detail. Bat the  faot that  they m e  asleep end ham n6w - 

thei r  version of the  aeeident is not aaentioaed -in the road patrol report 

(Derendents* =bit B). In additl@n, t h ~  plaint sr a d  f i r e  ef hie rrit- 

neeses were higbly interested, the plafntiff and fom sf theat hering mod 

the defandanter and the other one was asserting claim agebat  the &em 



(4) lhfendamtst ewiQenee i r  tonalatem* with tb plsgsical taefs: 

In the  first instante, the offieera rho Iave6igated the aoeideont placed 

the entire blame upon the aegro driver or  t;b lee tmek (~sfedemta t  xx- 

hibite B and H). The ~ i o e r e  had eucamlned the road marks and qasstioneQ 

.&be wltnesaee (8.1~lU-15; 159). Be ehmu by the phyrsieal faate, their  

f e e t  version was r-t, beoauss the ioe track driven the aegm m a  

m t  BO its i e ~  sad into  he gas t d  on aereaamsq tma,, 

Aside from the t B s t h v  o f  the &river ef 8.irndauts* t r ~ r e l c  

(~ t .n .229 )~  t he  t e ~ m a y  or tao empletelp 8iainteresteb ritieatwe 

ehowsr (a) Immediately before the aooidmt, defendants* trwk m e  be, 

ing opera%sd en the Weart (i8a r ight)  ei6e of the hiaway very near the 

eQe ef  the p a r w n t  (&II.$SL5$3); and (b) %he road marlas shewed that  

the t w ~  tmelca collided m the Weat (the GeynonTtrack*a) aide of the 

read (~1.91-4). TBia teet i -v  is obrisacsly t32aes beoauae after  exam- 

ining t he  road marks* the @fficera plaaed the entin, blame for  the aaui- 

daat on the  mregro. If the roaQ narks hadl sbvm that the eollieioa be, 

tween the t m  truake ooetnrred on the negmre sitlo or .tge road, ths ef* 

f leers  emld not here plaaed %he emfirs blam on ]lip. 

$axtaidly, the above t%mmn&ratee fhat the verdict ie emtrary 

fo  the manWest weight of the evidenae and the juetice sf the e88e. 

Thie is not a ease where o m  re t  of ritnesrsrr h e  teetifled to  

a raaareaable state of feet8 and another se t  @i witnesees has tertifiecl 

t o  aa equally reaeonable, bat spptbeite, s tate of faote. Oa the eo- 

trary, %his i r  a ease whee one ef the Q a ~ b  ooafliotiag version8 sf aa 

setmrraee is bared u p n  inherently impoesible and highly IspQbeble 

t~sbbwny, while the other rertaioa i n  reasonable and eonelstart with 

the phyrieal iaots, 

mew~~slm* thi. Is not a .*a. where it oan be Mid that the  

jary remlvel  acmflietirng teetimny in favor sf sne of tho sarkies aad 
6 

thus settled the matter, On the contrary, the verfJiet or the jary In 

this  case is baaed upon meh ia8wently Improbable OerBimaPny that the 



Court is not bun8 by the verdiet: 

In the eit;ed aaae, t h i e  Court aaiat 

Wl!lkeh of the eridencre @fYereQ ia plahBi f i  ia . rmzrs bahsli* 
a i l e  ttneoatrorortied, appears Do be disoredi%ed ia many par- 
tioulars. -ah evidenes is mt mssrasarlly bindbg upem a 
oourb In the camidafatioa a f  a dastfon for  a 8ireet;ed +a- 
Biet. Teseismw may be whiapeac!Bsd by aay &irest Qnidbnas 
to the oaatrary* an8 yet be e6 eentrary t o  natural laws, In- 
herently improbable or ttnreaa~laerble~ sgpored to  eomrmea hml- 
edge, ineonriateat with other eiretxmrstaneee esbaBUshQd ia 
eridenee, eo aoatrradistmry wlthia i t r e l f ,  as  -bo be sabjeet 
to  rejeetiolr by the e o e  az j ~ r y  ae a t r i e r  ef the faeta. 
Bramen v. Stab, 94 Fla. 656, 114 S@, 429, Blhile the Be- 
th- of an mnimp.auBecP vitneau is aot ts be arbi t rar i ly  dis- 
regaded, and am& be m m m d  by t b  &asdard of 0 ex- 
perlance In hmmm emtlnet o r  Barriacbrs ~ g e ,  there may be 
m%B an Inherent iapre$wbiliw ia the &atenumQa ef a rlt- 
asas a8 to Mute %he oo- @P ,jury te, dirz?@g$z~d bia evi* 
Qcwee, e r m  in the abetme8 of any direct* wnfliefiag te r t i -  
mow. Auitnerrs may be eontamlisted by the facts  he r t a te r  
aa woc~,letely a6 by dire@% aQverre teathony* fWeFe may be 
Uerriee am m y  esairrions In hi6 eeaeaat @f p a r t i e d m  trraae- 
astione, or of hi8 ~ m n  t?onduct, a s  t o  Uscredit hie whole 
rtory." 

A a n a l y a ~  er  the miaamse u th i s  ease b r h g s  it 

sqraarely within the r u l e  stated by th is  Ooorf i n  the above cafdee 

A s  we haye shown, mueh of plaintiff*e tert imny is contrary t o  

the p ~ y ~ i e a l  n e t s  and s o u  or  it i e  act  o h y  -probable. it is ia. 

Bermtly lmpoeelble. A rerdlct base8 upon %his sort  of t e e t h m y  w i l l  

be set  asidle by tbs 

1De 474, la 491; SSP, it 

patared -%Bat plaintiff m e  etraalc by defendant * e tmUeyo !&ere was n8 

o b e t m e t i ~ a  and the lights on the trolley were lighted. Plaint iff  

tes t i f ied  that he looked in the dfrretioa frm whish the tml le ry  was 

appeoh iag  am8 e m  nothing. In reversing Jitd@uent fo r  the plaiat iff 

the Ceurt said I 

"It l a  elmiotatathat if he lmke8 he e o U  net bars fai led t o  
see the tmlley. * ** *ere terstiarony is  thua in eonilieB 
wlth iadlepntable faote, the faete damoatatrate that the t e e  
tilssny i r  either lsrtenti~6rall.y or u n b ~ e n t i o ~ a l l y  untrn* 
and leave no real qaeetion of coniliet of ervidenoe isr the 
jury aonoeraleg mhieh reasonable mhds 0or?l& reasomb)j differ.* 



where it was alaimd that a jaak was maafe, bmd plaintiff been 

injured when he pat his  ueight on the lever, tihe Qonrt sai&; 

Whan rr here an object ahme eonalusively -that it esr;llcl not 
hero opsrafed as  a w l b e ~ e  teet if ieas the queretion abould not 
be satmitted t o  the jury, for  the eizagle reamn that  in  suoh 
cirowmteaees .$he miads of reasanable mn could net draa wn- 
r i i o t b g  i n f ~ ~ e t ~ a e ~ ,  * * * 
"ilie Beg and @age do not show safficient  wear %o iageir the 
eff ioienap sf the jaek, and, whan on 8xamiaatioa the dog a s  
iaeerted betrreen the coga sr teeOh of the standard, i% was 
perfeatly ebvimm that it was iarpossible t o  J B & ~  the dog s l i p  
by properly tbaaing +he might ef a ma*e body upeua the lev- 
tar. The emridenee hi t h i s  roger4 eoaaidwred in  %Be lie* leest 
favorable to the plaintiff, ha& a0 tamdsazley ts  bow negligenee 
an the par% of the defendant, bull rather on the part e r  the 
plaiatif3, ao%wItihrstanUiag that the plsintif'f and one e f  Bir 
witneeeee tse t l f ied that the jaak war unsafe in the rearnot 
c l a i ~ ~ e b  by the plaintiff;  for  the teetimony wae m a v a i l ~  
and withmt probative foroe %o establish the faat  t o  whiah 
1% related belng oppeeed and eontradictd by the feet  i t m  
self + * * A  

In Xb & & TI IBs. Cs. v. Oollier (C.0.A.8) 157 Be&+ 347, t d  

353, the Court  said: 

*Whare a witnetis' testimmy 18 peaitively a a a t w d i t t e ~  by 
the PBy~ieel faate, nei%Ber the Court nor jury a m  be per 
ni%ted to  credit itam 

499, b o  wltneasers .beetifie8 that  a e p r h g  era the tbrott le  of the en- 

gine waa drfeetive as8 cancred the m@ae t e  lureh and thue the aoai- 

dent eeomred* Btzt Bsete &@we8 it wae not defeatire an8 the Osart 

sail:  

wJh o m  opiaiadn there is  no eub~tarkia l  emridenee jaratii"g% 
the ~11bmiseion to the jprp of the qae~t ion as  to  whether t b  
aprirng on the, W o t t l e  to that engine ma defeative~ It i a  
t rue that  the testimleby of Bh.. Overyeclr is gearitive; bat the  
male i e  weU eettled that m&an the teiatimoay ef  a s i tme8  
i r  p~~i t1veI .y  osntradieted by the pbyeieal faeQs, neither 
the aart nor the jw oaa be pemiitte8 fm credit 1t.w 

The above aasee are in aaaod with the general rule  upen the 

eabjret, anUs theref~re ,  we shell net burlien the 

Ooart with disaasdoa of furmer au'Jhoritiels~ And we end t h i s  pertioa 



of the argmenf wlth the obrsematlon that the Wart can take the photo- 

graph~ ahowlng the physleal iaats ,  the @e tank aid the riaa end with 

them ~~naonstrete Bhe lahereas8 improbability of the teat-ny of plain- 

t i f f*~ wttaessee upon a i a h  a w p t t h e t i o  jury remdered a verdict for  

the Injtlred p l a b t i f i r  

Y!Hnm €#JRB'PIOP8 

A ~ S ~ S F E ) ~ P P H P 9 3 ~ ~ ~ ~ Q  
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O E " & t B t w S Y  68 ~ ~ A ! I ! k S ~ O F  -T 
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VgLTSilS#T A ~1~ WJSED BY ~~~ - 
TI= m ITUS om-, rs B B ~  m mIzm OF co-RY 
~ O ~ C E ?  

The abcve queeBion is raieed by b a i m t a  ef Bmr 6 t o  11, 

inalneiv@ (B.II.356-59). 

Ae we have &mm, thQ plairitiff and two of the ~acugsatm of 

hi8 automobile t e ~ t i i i e d  that  %hey were f a l l o ~  defeadente* tm& 

a t  a speed of 95 to 40 lailea ger hour a?id a t  a distaaoe o f  30 to 60 

feet. 'Fbs tssstlmoag of these witnesees a a ~ , t h &  defendantst trt?ek 

was mau 2 Bo 3. feet  over the e a t e r  l ine  and that aaeh was the catrae 

of the collision. A l l  of these witnmaes, m $hey slalm, saw the iee  

truak approaohing frsrm the appeeite dlizuetion, and wers, b o d  t o  ant iai- 

pate that a oellision b&mm th two tm&s m e  prebeble* 

The glaintiff tree*lfieb that he he& been rollewirPg aefendaats* 

tm& for  some 1* milea, and that  "Every once in arhile, Ire get 

mer aorces the linea (B.1.66). Pe regards how 1- the tmek had. been 

over the l h e  before the eolliaien, he said w i t  hadn't been mez there 

but just a few minute., just gradually went aarwsa ( ILt65) .  -8 plsln- 

tiff's ear was not elmd up amy and ras & i v a  withi13 50 t e  60 fee9 of 

the rear of the trailer.  that n a  be* (a l legedl~)  m&Ugently opast -  

ed (~mI.75;75) 

gMnr the above, it i s  elear that thie i e  not a ease ahere a 

vehtole ahead ia addealz  etopped or  r a d  la a negligent r s n a ~  r a. 



la e m ~ e  i n j q  t~ a person ia a ~ l l e w i a g  vehisls* If meh were the 

ease, r e  would r@adlly ooncQde that araiaarily the Westien ef the ooa- 

tribuforg ae$ligenee of the folle~niag vehicle IR be- epemteQ so 

olege to the vshiclo ahead e~ad a t  =oh a ra te  of ewd t ad  it eeulC1 

not be e tepp8 in t ine  to  prevent inrolr~rmeplt in a celliaiaa ahead, 

wald be rse8tleU by the rerdi t t  of the jury. 

But here the ecmplainirmg ps&y rras eblaening the alleged aeg- 

ligent operation a i  the r eh i6b  ahead and ha41 been obsclmlng the atme 

f8r a ceneidereble pa~iod  of tbm* Hetwl%hstmdhg hie observation sf 

the negligenee cormplahed of, hie erstolaaoblle aas eporated a t  a epee4 

of 35 to 40 miles per ~ Q W ?  and wiiFBin 50 te 60 feet  sf the rear ef tBe 

alleged negligent rehiale, abeolutely nothing was 8aao t o  prevent 

inrelveaaslft in the inevf8aUe o o l l l r i ~ a  aheaQ. Sllah, we subslit+ wn- 

atitatcss mntributory negligenee, and, therefere, the rerdUe2 of the 

jury is oont-y to  the ~ ~ ~ ~ a f e s t  might @f the eridm6ee 

'fbe rule hers epplieable ie  stated in  BlaeBiieU OgclolpeBfa 

ef Btptomeobile Law a& Psenetiee (Pam I&), Vol. 8, page 96, a s  f o l l m :  

V h e  driver ~f a oar fsllewing a f em feet behind moth=.+ 
111~der eirelipsataneeo moh that he ehcmld aratioipate the me- 
eibi l i ty  of ebatraetiea o r  trouble t ~ ?  mmo w r t *  &mold Bare 
hie ear under such eontrel er  p r o e d  a t  sat& a rats of speed 
tha* he eaa step at ones if the car in $mat stops." 

Accsrdling t o  the testfiony of the plaiat iff  and the ooeupaats 

of hi8 ear ,  +rouble ahead was rrot snly peaaible, it was faeritoUe3 but 

absolutely nothfag wms done t o  p r e ~ m t  iavolrt~nent in  it. 

The decision la IhIeWes, r, Hiae~, I2 Lae Appe 18, l24 Qg* 

W, i l l w t r a t e s  our 6entmtlen. Ih %hat ease, defemdent was follerirre; 

a ma% grader; and sollided with %Be rear of it, injarin# t3le plaintiffe 

ReepeBiag $he 4uty of def~ndmt ae Bo OBat which rae apgarmt to hiaa, 

the court gala: 

'1% ma elefsrderatvs duwd uhaa he saw th i s  h e m ,  la l~bmrfag  
rmd ma&iaery on the righ$-Baab side @f the mail ahead of 
him In the direotioa Be m e  goiag, the plaintiff st8rAitlg 
upan %he r e u  sf the rmar grader, t o  g@t hie mehiae 



aader ~omrtrol la ample time, and get eras on the lef%-B=d 
siaa sf the mad before he @t to  1%. Be testif'irta that 
he applied hie brakes, and that h is  antmobile aki4de4l 
under thrsr i a fo  the road maoblne. The faet i r  he war 
dririBg Boo f re t ,  mil did not get hie crar uaBm eontml 
aa he appreaahe8 the road maahbery in iront of hi r .  

K the rear gradar, strikia& it a heavy --* *-*--  --- n 

m i l e  dietla@aiahabls ia poiat ef faet,  the deeirmiorr e i  t h i r  

Co* IB O. B r l i t a  B r. Beeb 143 ma, SQ9, 199 SO@ 3401 ooariats 

the pla lnt l r i  c 8  oo&tribatory negligenee. In that ease, it appeared 

%hat aereadmttlrs tm& was park& on the highway; that plaintiff a+ 

tempted t o  pass It end oelllcled with an o a o o u  autembile. D3 hold- 

ing plaintiff guil- o f  oentxibutery negligeme, t h i s  Wurt saiar 

W I t  is w e l l  set t led in thire jarisdietion that it is the duty 
@f one d r i r b g  upen *he higBnay to drive a t  suoh ra te  ef 
speed ae t o  be able t o  stop o r  oontllol his  oar within the 
range of hia risien, ~~r it bs by night-time or Bay- 
l i e t o  1% was the da%y of p la ia t i f t  whm he 8 a w  the t a i l  
l ights of, the truck ahead sf hlm ts ;ss eontrol the s p e d  ef 
his  aut@m~bile as  net t o  i a j m e  hislesli e r  others. It rras 
alss h i s  daQy to Bave kep* a lookottt ah-l d, Bad b done 
80, be maid aeoessarily laare men the appmaahing automebile 
and WQUU hare realized that ( lt he w e d  the truek) Be mnst 
paear the truok whieh ras headed in the mae direotloa ia 
which he ms hea8eb aa8 the &omb ile rrhieb nas headed In 
the oppseite dircbeDloa a t  aboat oae and the e m  plaos. Him 
testinwary ehofl~ that he did not ebsa~re  the  ag~armobiae; car 
unt i l  he had turndl to the l e f t  to pass the tmek and yet 
a l l  the aridmee &ow8 that the agproaehiag eatembile m e  
apl the open, etraigW aatl t l l p @ b ~ b ~ t d  highmy where the 
m i n t i f f  mpld Bare seem it agprc~aoBiag whaa the tuo atlts- 
mbilee  wwe e m r a l  hundred feet  apar8, 

W o  are n@t tnunl~&ful of the faet thet r h e k r  em mat the 
plaintiff is guilty of osntributarg ne&A@mh 18, in mod 
oeees, a 3~ quea%iona bat it is 81 jury qwatioa gnly whem 
the evidence i s  e%ailiotln& aaeer where the 988irspade8 
sridenoe sharar that the plaintiff i e  @ty of aegliganee 
uhieh eomrtributd to the peXIBPSte 6awe of the injw then* 
as  a matter o r  law, he emnet; SWOT-. See J+ (2. Chriats- 
*or Ce, r. Raseell, 63 Tla, 191, 58 90. 45, AM.Gaer 1913C8 
564." 

the case a t  bar, the g1eiatifT.e evidenae eeaelmeirely 

ahws that he wara obseniag the ebr iou~ danger ahead, but went reek- 

leesly into it. Thesefore, xegardlrss sf d e f ~ a h t a t  aegligenee, the 

plaint ifits own negligenee bars reewery W his, 



'Phir qa.etiea is ralred generally by Besigmmits of Zmia? 

u and 1s (&Ha -1, aich aaeert amr in the il.aiel of the metien 

f@r new trial tm the p w n d  that the vedie t  was exeeeeive (8.1, 38-9). 

The gpeafi- l a  material enly If the ether thss p l n t s  in the ease 

a m  rrald a#alnmt the appellamte. 

At  the oateet csf wr discaseisn sbf the exeeesivenees ef the 

rarbiot, re ebeme the& there ie  ao doubt se to  pmer end &ty of 

this Court in a p p s r  case, t@ d e r  a ramlttitm 8s em alternative 

for a n m  trial. I$ lhlme r. lrslmr, 1%12 Fla, 96* 180 8% 5332, t h i n  

said: 

-re l iabi l i ty  ef the defendeat appear8 and the rerdlot 
1s exeeeslre, a redttittrr of the ereees may be aUeweQ ae 
an alternative f o r  a new t r i a l  by the trial a m r t ,  F&a- 
ml. Electric 4% v. B i s e s t t ,  19 Ela, 3608 52 S@. 965'; 
Ds La V U i i i a  r. Ik Le Bal lha,  90 Fls, 906, 199 Se, 339; 
t~r-by the %pp~Ilate OOUF~, Byen vo 1P4ble8 95 S O e  
U 3  a. 766, 6~ by bth - m e ,  Tampa Beotrie Ga* v. Oat- 
tga, 81 I F b .  268, W %. 92& This Bees not interfere 
with ths right to trial W jtay, but iadioates fihe amount 
oi reemery that the oourt coasi&err axesesire, the ooort 
Beiw rewired by mntmUing l.r t e  eoneldew the entlrs 
roe- ead t e  adabiatsr a h t  a ~ d  jtietloe thereon. -A* 
lantle C* L. 'm,~a. v* Pi-, 64 Fla. 24, 59 H. 564~"  

Bsaa$nitien by the pertlee of this mttled mile ehmla eb- 

viate any d i 8 ~ ~ ~ 8 i s n  ae t o  the jury being the sole jPdge sf the dam- 

ages md of the rslaotanae @f t b  Wprt t a )  htm?fere. In f lna l  mly- 

eis, the lenr i e  that if the 0mx-t oeneiders that the vml i t t  i e  not 

exeeesive, it rill no* interfere) bat i f  the Oeurt find8 that the 

vsrdict is exceseire, it i s  the g m m ~  enid duty of the 00- tO @-or 

the remlttittw of the OZC8BB. Smre?@re, the queBtien fa: Is the 



eaee is grseely exeeesire~ 

(a) 'Pbe hideme Shorn IW wtary te Pleiatlff 
llrrieh V l l l  Stabetantially Affeot His Cqpeity 
to  Carry on His Wade, end Under Applicable 
DWISIQRB of *hi6 the BeMi~t  2 8  
-8- Ibceeeeire. 

The facts in th ie  oaee are rqther rmfqrls. lbre the plah- 

tiff euffmeb Injuries rhieh, because at iafeotion, aeoessitated the 

amptation ei hie, r-t 1- between the hip and &e Yet the 

undisputed evldenae IS that for yeare b e r m  his Injury, Naiatiff'e 
r u t  leg had been sfiff ( e - l e e e d )  a t  a 45 degree angle; he ceuld 

not bend hie b e e ;  and, In so far arp his  eapacitf 4 % ~  ioUw hie ooca- 

petlea b ooaoenred, the leer of the leg has m 8ubetaati.l &eat 

upen the plaintiff (R.II.249;855-65). ¶!he follmlne testhoay by 

an admittedly expert e r k b p c r d i ~  surgeem is Purdiepated (R.3I.26849; 

*q ~lm, mowr, gs- that a ra r i t h  the 1- yoa here 
B B O ~  h a  haa it cot ow, a that tbe leg baa be- 
broken abornt four ipolnee aboie the knee, the bane had, eo 
that they had to €nnp\atate it; qnd that aier mnn he8 ts weer 
ea a r t i i i e i s l  leg the rest m f  h i s  l i i e ,  end that a l e  man 
was a oermter ;  pleameexplain t + ~  the j ~ r y  and to the Court 
tlie d i f i a m e e  In hie ab i l i t r  ts do work, oarpantry mrk, 
with the stiff leg end r i t h  the node8 leg, aa8 pint* 
@of, a s  larpeh as in yopr opiaiea yaa o a ,  the adraategeo 
ma aiead-tages, f i  my. 

*A W e l l ,  6 t h  the stiii leg, he oaakd ralk ammd and 
earrg emme rsi@it; he d d  OW a l i e l o  en the gssd 
leg; and he ooala euppsrt hbeelf ,  I arean, take his  goeta 
1% te balaaee h~~ and carry himself in p e l t i o n  sate. 
On the ~ tber - l re8d~ he mrld. not be able t o  b d  hie, he@ 
~ V B  get into certa3.u peeitionst ma he ~~ be a  ha- 
t~ h3awel.f and t o  everyene mmaa B ~ M ,  trying to  c l u b  
err  sf the -ma, m. A m dth sra &iiioiel  leg 
&Q walk faster; Wag earr m n  nn. Hs eoold bend hi6 
Isme t@ a rI@+a@e. Still ,  he e0uJ.d e l m ,  but he 
would be Baaardl ta ,  himself an& te fhoee are~nd h w  Ib 
eer~lb neys, it plight be a g s ~  t- for htm ts bere, IM- 
eatme he could Bend his b o o  t o  a  rigbt-smgle, er aten 
more, and get inW ~ a i t l m s  dmre he oaald wt ar0un4l 
bet* er. Ifhere w d . d  be less p a i ~  to hhI ia P16- mV$ 
Bemnee a baat leg 18 a d e h o f t ~  leg; I me-, 1% i e  a 
shmt Birtanee betnew& the anlrlo and the hipv w m e a t d  
by a bQnd In the egW. With aa ertif'icial leg* the* 



ahartmirg muld be ~ ~ ~ ! m a s  an8 he d d  oat have t o  M a  
hi8 spine and Bare the exeeasiro straiae on his  hip er hie 
f~i3t. * * * 

0 

' Q  I bel lem the last question was, I)IPcter, ir  m far a8 
work, work on the grmmd for  a oarponter ras a@- 

oemdl, what, l a  p m  e)iniol~, roPld be the admatages ar 
Qiealhentegea of an a r t i f i a i a l  lag aad a a t i f f  leg a t  the 
mgle  that t h i s  as-d perraon Bad? 

nA %%ere m~uld be v w  l i t t l e  diiferaneao 'Phe mtif i e i a l  
leg sight be a l i t t l e  - I thlak tfnare wonla be very l i t t l e  
differawe. '14re artificial leg muhl l e t  B k  get am- a 
l i t t l e  better. On tb otlrsa? &e86, w i t h  the stiff 188, he maim m e  it as  a l i t t l e  better pap"-kn eartaia positloneow 

view or the feet, lhiah is -re or lees  srtra@rdislary, that 

the teetiatow atmw8 that although the pleiat lff  bet a leg la the ace& 

dm*, yet hie pl~bvig~dl eo&tien -8 meh that h i s  eamhg eapsreity 

me l i t t l e ,  If am, affeeted thereby, It is B i f f i w l t  t o  leeate (ma 

wa have been anable t o  leoate) a pa~allel ease, Bovert?aelees, the 

deaisione of this Wurt make It olear that upen wlQeaae meh ae i e  

befere the Court ia th i s  ease, the j11ry was net warranted ia anruzb., 

ing the plaintiff snbetantial dcmagee as far pormment lnj9rp af'feat- 

iag hie earning e a p e c i ~ .  $Bw, In  Bamett r, Derie, 224 lla, rPQLe 

leg se. 3a, t u ~  eotult ~ i a :  
order that a jary may assem W g e s  for BBJ permuma 

InJ-, It met appear t o  thtm that the lajury i e  reawn- 
ably certain to iDpair  the heal*h ead earning mgeaity si 
the injared person in the future; an8 net mere- that it 
w l l 1  apparently the health and earaiag aapecify ef 
the lajarred party*' 

Another pdinemt  decision of th i s  Oourt is Flarlda Railway 

& mTarigation 4%. v. Vebster, 25 EZa, 394, b 80, 7140 Ia tht aase, 

it appeared that plelntif'f m e  o.reE.ly i r r j u r e B  on the rl&t aide 

an8 bed, the l s d i c d  tesOiaPny be* that the aj~ry t~ hie rigtit 

shoulder rres ewh kthat ha w i l l  never be able t o  do my aa~ael labor 

d t h  hie riat (5 80. t d  ~10-2lj. me  p l t a b t i ~ i  51 p e r e  

ef age (a* 9 years oUer than the plaintiff b r e ) ;  he had dons 

mae earpentry work, and a u r a  fdbr ion-s of t~ p a r i m e  year, he 

Bad sade $6QOe00. The Jw retW318d a  diet fQF ma-*% " E h i ~  



CQtlrt ertlered a mmlttitur ef #3s500.08, t h u  h o u  that a vardiat of 

#Ss500,Q0 was a l l  that the oaae eta&. 93ae decision was based 

principally upgn the taet that plaiatiff'a oh* as t o  webable b e e  

of earn-8 m e  aneatisfattol~. 

In view of the evidence ia the case et bar, we feel  that 
the remitted verdlet of @,SQO.OO Qi the Webetor awe l a  a f a i r  measure 

ee t o  atit the vsrdiet ia thlr ease obould be. !&is i e  eo besatlee them 

i8 abmlmfdy no abaning a8 to b s e  of earaiags eroept dnrw the plain- 

t-1 a W t  .l disebility er  rcratnpsratiaa perled.- 

An~tBer Uafstrative deeiaion sf th i s  i e  to  be found in 

the ease of Ward TI Stanley* EN a. 6 a ,  I78 So. 398. In that earn* 

the 3- awarded a aB year old trrzak driver the timu of $5,000.00. The 

midonee ahawed that he ma in tha hospital fer aevmal rreeka, that bQ 

was b bad a t  heme i$r damat a year, and at the time of the t r ia l*  

a b u t  ZO mntha a t te r  the aeaUakt, he had been tmable to rettllrmr t o  

mrk. The t r i a l  Court ha8 srciered. a Mttitur of @Q0.00, end i n  

-fling a further reuuittitur of @,000.00, thie -9rt said: 

*'Phere ms mro eridmae as to tha cost ef heupitrrlization, 
amsea* b i l l r ,  dwtorsl b i l l s ,  tar medical bills, and the 
awidcmee of earning sepaeity m e  teo l iai ted to predicate 
ea intelligemt jadgmamt. About ell that  was pevea m e  
that Stanley Bad been eer io~ely hPrf and had lsst more than 
a yearea work.* 

Z, in the ease a t  Bar, the $i6W0.00 allsacanae in W 

StePlley ealae be t e a m  a s  a f a i r  rasas- sf the d q e s  to which the 

plaintiff, H. A. Stat-, was entitled for hie pain and m2Yeriag, the 

rawdiet in the ease a t  bar is grossly erceaaive. rPBw: 

(1) The plaintiffle dootor and bepi ta1  b i l l s  aggregated 

$lb322.95; an8 he alaimed #lSO.00 for en ar t i f ic ia l  leg (R.I.Xb54). 

(2) ma@- to his taatiBlo~, the pleintlff made #&00 per 

week In hie l as t  01ngl8~wsnt (R.I.60). A t  the tiae ot  the trial, Be 
f 

ha& been amable t o  mmk f m m  Xay 11, 1941 t o  Hercrh 16, 1 9 e s  appr- 

imately 42 weeks. Bias, hie bee o$ earnings a t  the time of the 

trial eggrwatd appmmlmately &OSO.OO. 



(3) Were rrae no definite ehorirrg ae la the length or  t l sa ,  

U t e  the trial, that the plaint= umld be iLieabla4, but the teeti- 

*Q Uhanr erdlinary eirc-taneee, Doetor, what you cay 
oe te htm leng: it rill be iraa zunr before that  eaobitioa rill 
clear up? 

*A It dependis antirely on w h e t h e r  there i e  any Bead bone 
l e f t  on the lsrsr elad e r  the ewmp; kt I d m B t  th3nJK it ~ a S B  
be, sir - p u  wul&*t be sure of making a statement a t h e a t  
an X-my a t  the present tlm. 

*Q Y0u c e u l d ~  *t do it? 

-f$ W e l l ,  Bo you roe a an X-ray new, sir? 

;A I as* 

mQ PbeWr, l a  the errant tbat leg cmtinrres ts be Infmt~U, 
e r  that  aondition eontinuem ts exiet there, l e  it peesiblc4 
that the ontire bone may W e  ts ~~ eat Into tha hip jsht 
later9 

"Q Bell8 ia the Wmt Xartly e b o U  be MUO BW, md U 
tbe e m t  that  it is detenained that there I6 ssmle dePa M e  
loside ef the eiaraa, aa8 In  the m a t  the  bone i e  removedB 
how leng therePitnr bfem that lag er e&map 1 ~ ~ a l a  hedl up 
mffi8ientl.y to amble Ere Statum ts attaeh an a r t l f ie la l  l b b  
and bear eny might on it? 

.A Well, pur qawtiea I6 r l i t t l e  b i t  Bi f f i a rP l t  . Htmmer, 
there Is, erdlaarily wu eb) i~~IQ@r h d a  @f a wmm3 a b u t  tsr 
t@ twd.Ve -6. 'l"hat ist as---$ el- a l l  *bat 
emtire alaotmt of lafeeticab Bnrl a r  m arere@ prsp@eitioa, it 
i e  eomembooe bet-= a k  and twelve mQke berere m umQ put 
m a r t i f l a l a l  1- en any &ma; I man, bmf era  an *art 
ghliakhg it dam t o  gat yem a r t i f l u i e l  leg ene* 

t i d  42 wekg* Bieabillw wald be fair. Such would en t i t l e  %he plain- 

ti= ts sn eQditionel $l,Q50.00. hi, m a d e  the aecieioae of th le  CotW 

in l a rd  we Stanley, a verd$st bead o m  the follorine; i e  the abmlute 



Aml beer ia a d  that the above is cralotrl.td awn efeady 

empl-rpt a t  $25.06 prr re&, rdpsrear the faat  is that the plolnt i i i  

worm from jeb to job, anb a-fng the p a r i d  he oiaiprsd ts bs ~ .LW 

o r  an average of #lT028 per week (Defendantat Etblbit 9, certified te 

Sti l l  another l l l u a t r ~ t i r e  dealeicm of this Oem i e  fo~n(L 

in Florida m t e r  LIPeu r. Bredlm9 U l  Fla, 591, 164 ma 360; l28 Fh. 

892, 174 8s. 86s. mere the plaint=, af .the t* a the ~a~ury, m e  

earning $LOO.@@ per =nth. She had a peraanont errd earere lnjw tg 

I her Jrnee an8 ether bjaries fmm mhleh she mffarredl severely, and nrrs 
I 

I ~ m f r d  t o  B~OIMI k g e  BWW IQT jl~t-m* BZNI ~ ~ ~ ~ i t a l  ~IUIB. ~li t h i s  

aaee, this eQtrrt bU that e vsrdict fsr #6tQ00.00 me swesaive by 

1 @,oOo.~* 

Ihe above doelrims of th i s  6eI?rt dearonstrata that i a  thie  

ease them ms PO dRia6nae suffi~ieat t o  = t i t l e  plaintiff t@ &emages 

for loss of earni8ga 01- disabilltiy b e y d l  his  total  Qisabillty re- 

w e r g  period, a d ,  by aompariam, %law ehor that the veMic% of 

@l,Q00.00 is groesly crraeasive. 

(b) Othr I l l t ~ ~ t r a t i v e  h€h@ritiea Smulng - 

the Vclrdiwt t o  be -08sinr 

effect that t o  roeover Begages for par?8lglaent Bieabil ib and eons* 

p11e~t less of earniags-, a plaiatlff =st ahm r i t b  reamiable aertaln- 

ty the d e n t  of h i s  d i i s e b i l i ~  and loss, is sarpnil. It is the general 

-0: 18 Am. Jtrr. W M ;  also page '198, where it la  statsb: 

*In order t o  r e o a e r  for  loss  0t  time and b s a  sr lmpaiz- 
mmt of earn- oapeeitf, the bPFdsn is the p h h t i f f  
tg setabllab wlth seaeatable grobabiliff that hi8 i n j q  
QIQ king about 8 lees  df time smd earnings, md he 
prove both the aman$ of t ine lee t  aad i t8 ralrasea 

XB the ordinary case, ahare a plaintiif b e  lest a leg, It 

lrill appear that thei plaiatiff*s eapaeity to  earn has beem snbstan- 



t i a l l y  h p i r e d .  But t h i s  l a  not the ordiaary aaea, fgr hare the tun- 

disggte8 evl8enoe is that plaiati;if*s mpaoity t o  follew h i s  trade wae 

not m b e t m t i ~ l j  aifeatea, anis  i naea ,  ia IKP. respeete tm g t i r i o -  

l a1  limb .ill serve him better ihm the eripple~d limb h. had; paotio- 

almly, the a r t i f i c i a l  llmb mulQ emable bim t o  gpt arcmud better aad 

e l k i m t e  piBI ma ~ t l l f f e r w  eased by the ofippleb leg (R.m.aesleo), 
, 

In reall-, the eviQenae In this oaee duma no probable lees  of earn- 

iaga by the  glaintiff ,  e r ~ e p t  for the a m 1  lose dur* fhe tims hiar 

aetlaa wee healing and ho waa, Be* weperel ter the e r t i f i e i a l  limb. 

555, the Oourt, la dealiarg with r eittmtion whetre t h e  Use @f earnlags 

m e  not ahma by poof,  maid: 

Wbr1~ual.y 8he reg  ~ntitld %e aolalnal damgee therefor. 
at as the -at of ewh a=- raa w l l ~ a ~ g t t u e  a i  

-4 Bone mar pE@mod* *ha gab18 16 bmU&t tb 
moral mile tBak the emat  should€ aot have be- lab t o  
tho BonJeatare @f t lm  Jury* In M e  v. Xetroplftsn Gar- 
li&% &. 30 B.Tb $36, the easrrt ef appeals of BTm Stark epslre 
oi the elemant of damge r3lieB eoas i led  f5f l e s t  time a6 
purely a pamriary laerr or injury, and said: *The malo of 
reeovary is e ~ ~ ~ p a e a t i s ~ .  llbrers the l ee r  is pemnlary, an8 
i e  present and ae-1, aad em Be meamred, but no stidreroe 
l a  given ahowlng its e t m t ,  ar r m m  whiob it em be m e *  
red, the jury eaa all- mmigPl damgee enly . . . Where aa- 
tW peouniary damages awe mught, a- evidence anad be 
gives theb? d e t a a o e  and ex%satb If that  is not 
&me, the amnot hdw ia an arbitrary eati9ete of 
their @me' " 
The abeve ease i a  applicable here, ae it .ban that there 

ean be ao r e e m r y  far leee of earnlags glplerer the probable lees be 

The faat that.  a pnresa rbo has l e d  a mod 1% i e  xmt pro- 

e l a d  frm f@lbwiI&$ a gai- 00OUpttti0~~ l ay  be deamstrateQ by the 

&ho~tt ies.  fa Bell v. BLbbe LtPaberr Co., 107 Le. 7=, 3l So* 99% 

i a  retluelag a vel?iliet from &0,000~80 W #,000*90, the &mrt sreidr 

*!fhe eviilsnoe ehowe that  Bell war emnbg  frm 8 . 9 5  t e  
e.20 a day a t  the time sf the aacidmt; that  hie 1% 
ma erurshd praetieally af t ,  and uae a a b s e m t l j r  fagpatab 
cd and r-tat&; and that,  mild  it rare not e a t l r d y  
mmad a t  the date of tb trial, he waa, laevertheleas, cat 
that  t h e ,  embled t o  earn in  some way ea averwe of about 

a waek. After the verdlet an& %@eat i n  h i s  



lie died, and h i s  witlor md aimm chilBMuz have bem mde 
partiea ts the appeal. a e  verdict sf a0,OQQ is r a a s r  
larger t h l r  eorurt h e  be- in the habit ef affirm- 
iBg la  d n i l a r  oases, and r e  thirrg ehould be redwed. It 
i a  therefore ordored, adjudged, a d  Beeme& that the  
amount allawed by ths ju@ment appealed fmm be redaad 
?ran $,l.0,000 -h #JBOOO, and that, ae tBw amended, addl 
jradpmt be afflrmed.a 

rn case ~i unm v. xermns* Iaaisiana & 2, Ro h 8, 3, 00., 
b 

150 La. 30, 90 So. a 9 ,  eonvinolagly alao ahors that  the verdict la 

t h i s  case is = e s e i ~ ~ m  -re it appeared that  p la in t ie ' s  aaUo was 

arrtehsd, an& eewtxral operations were perferiwd. The midenas m e  that  

either them maat ba en amptation @r plaintiff would hwe a e t i e  

ymnger than the plalatif i ,  statma), and was ear* s9.40 psr reek 

(about the eaaro aa ahown by ths evidaaoe here that  Mr. Stat- m e  s a p  

able e i  earning). 

A t  tihe t r ia l ,  it rrre admitt& that pla ia t l f fvr  wisot in  the 

a e ~ , Q O O . O O  verdict t e  #,390.00, in riem or tbe iaot  that plain- 

tlfr had r e e e i ~ d  #,?lQ.00 ia aomgeneetisn, the O o d  seidt 

'In any orant, p la ia t i i i  baa n@t beak te ta l ly  disable&* and 
daiQhaer a l t a r~a t ive  i r  pureaa4, either with a s t l f f  joint, 
ar a-ifiaial i m t *  he should dill be able ts, mrrme his 
a a l l w ,  a@ re think the U@wa~ee -8 slteeaeiree 'Pr\re 
hs eufferd  a great deal, &ill ha dumld only be all- 
mah e emr a8 rlll rea80mBly IBOWPIP~ tbae ie r ,  tegetlre 
with the lear in sape i ty ,  8isiiganlaent, eta. He 
m a  36 yeme 0161, an8 earn- fi9.40 a w&, or  aborxt 

math. we, t h e ~ i ~ ~ e ,  t m  that 61 j t or @o,@w, 
Less fbe cmgeaaratien rihieh he i e  moei- emd rill meeive 
*om hie emfleyer, enmmtlng t o  50 per seat of his weekly 
wager f o r  300 .weeks, or @,PlQ, muld be just and reaaoll. 
ablema (UUemlin* owe). 

It may be thought by oppoaiaa; eo-el that the  above dwi- 

i e  not the situation, for there a e  f l a b t i f f  had m ~ v i o t l e  dieabll- 

ity and was 3.2 year8 y~umger the plaintiff Bere. 'Phew the Os- 

took b t o  acaerult the permamant impairment ef the earn* eapaelty e i  

the plaiatiff ,  ail@ here the erideaee shews ne saeh impairaacsrta 



appeared that plaint =*a leg war badly mahed W an engiasr It 

ma-aeeeasary to amptata*e it b d m  the bee. TB4 jarg rendered a ver- 

dl& In ?aver ef the plaintiif for the m u  of #DOOO&O~ Oa appeal, 

the verdict was heldl exeeselve, the aOurt uapiag: 

"~h.  thtd reason advmeed for th. ret t iag a e i ~ e  of tbia 
verdiet , hemmer, we ~ h l s  is mrlteriew. 'Phe plaintiff 
-8 54 yeere sf at the tW ef the t r ia l*  H4 ma an 
erdiaery laborer, emnlag a t  the tias ef the ae6iQmt irsr 
#la t e  &40 a day. Altbeugjh the lass ef Us 1~ ie  a 
veqr S%F~W injmry, yet he a W t a  that with the M1p ef 
ma a r t i i i a i a l  leg he is able t o  ~t arcmud with &fielark 
8ertsri tp t o  eera about the sa8u, reg.8 sinae the aoaisaait 
as  he m e  reoeiviag befere I* somarred. It doea not a p  
pear that he was put t o  any m e m e  f e r  gl? medi- 
eal tree-tr In v i m  of the plaintiffrs  age alva ef his 
lWte8 e-irrg e a m t y  befsrs the aeoi&ent, ampled with 
the f a d  that  hie pressst earn- soem t o  be but l i t t l e ,  
if a t  all .  dioliaisbed by the loerr or  Us l-, r e  am of tihe 
opiaion that an a m  sf @,So0 muJ.4 hate been a fall c a w  
peneation for  the injwies  reeaivd & hi9qn 

The abwe aaee 18 not iaotually in psiat, bat It is gFlite 

aga)iaable 132 prhciple  beoawe, in  the ea& a t  bar, the uudieg~ted 

mldaaee l a  that  plaintiff*^ e-hg aape i ty  ma l l t t l e D  if any af- 

ieateQ by h i s  injary. If r e  add here the p l a l n t l f f * ~  medie.1 expatsee 

end oost o r  an a r t l f io la l  leg, t o  the sum of #5,SOO.W, plus appruzl- 

mately @,500.00 f e r  the time he was tumble to  work, it appeerr that 

a verdiat of around #,5a3.00 be ample. 

na.) 181 Fed. 276 (aifir?llsd, by $he 5th Cireait OaarB of Appeals wi th -  

erst epiniorr), it appeared that plaintiff wee twenty-emen years sld 
. 

and m a  eeraiag a m d  @0,00 per mth. H i r a  l i f e  ergwtsuiey m e  

thirty-eeven years. The h)t%riea rrnre maeh that it m e  aeeaesary t o  

anprrtate ener arm and one leg. The jmry rettunea 8 verdltat for  

#lO,OOOIQO, and the Ogtprt ordered a rrpaitti- of a l l  l a  ererase o f  

m 6 . 0 0 .  In dobig eo, the OBprt pointed orrt that tibe arom lose 

t o  the plahtlff rae app-tdly @&30&0, aad ulth regard t o  the 

mental pain emd m&ferlng aaid: 



-a min rrhieh 18 B O ~ ~ M B ~ O  rroa aap.~ioel omrrer* 
=oh as fit- pala or w&ificatlon fmm a a r l ~ p l d  o@m 
ditioli, have bean held t e  be tos rsjrste and intan@le te 
u o m t i t ~  an element rer uhiah the jacp c w d  alltaw dam- 
ages, While it *t be a i i f i c w l t  t e  gstirpate the plain- 
t W * e  physical nmtal paw* and while a rib ZatihiuBe 
ie  allmed the jury in eothatingl fa M a  element, it ahauld 
armrtB4loer be omfine4 dab reaeoiiable Uritr, and net 
left t e  ~raitrerg adjushem%. "plre astisate o r  #,two r0r 
mal paia and. *eicral IUffrarirPa: eanBeqaant trpsa and 
&tabla as a raaolt a t  the Wary m a U .  anbr the aircam&iam~rr 
hoe Bern a reraa~lnable and l i b ~ c a l  tallewanasa !Baerefems af- 
t= dlw aorosi&eraticm Of the fa8er I have reaahed the sonelur 
ion that a r e d i e t  for -6 a o u l d  nat be met aside6 Phirr- 
tiff tBeerem rill be given the ri&t fo e l a d  whoam he 
rill eat- a W t t i f t r r  tar the axeere, of this s m c m t  o r  take 
e h 8 e s  on me*hW tr-0' 

Ila the l a s t  eitba ease, the &pyt a11eud a plabtiir #2,OQ8.00 

for pi8 ear4 sarorm due to  the &as o t  en m u  and a la. 9!Us Is a 

*them i8dieatim %hat aa Ucrsraace b r e  of @6SW&0 ( M a g  the measl, 

ure from t h i s  Osart'et deoisi~n In Var(L te Staala,  130 Pla, 462, 178 80. 

398, supra) f@r BW. Statum*e pain and autforlng . o d d  be f u l l y  adeqaate. 

1l that allmanee be made, then a rmaiet of app!Qxhtely #6,QQO.W is 

the met thet should be allmed t o  eta88. 

We eulmlt that the r e8 io t  ir grosdy exoeaeir. and that a 

vary etrbetantial ratti- akiould be order&. Wailer a l l  the o h m -  

etanaea shmn by the evidence, a terdiet of ar- $6,000*00 be 

mle t o  cmpsnmrte the phia t i f f  la the oase a t  bar. 

The record in this ease ehm~ that the plalntiif had qllt 

hi s aaDager and Bad reaorered a juQpeat t o r  a m r t i a  @t there- 

fore, gnder the auth~riflee, he was preala4led er barred from ebtaia- 

iag emother jmdgwnt upon the s a ~ e  rrr0agfu.l aot. H @ t m l t h s b e ~ n u  this* 

ha m e  allmud t@ prooeed eerd a mrpathetia j ~ r y  awarded hir @1.+@00.00 

upon evidence that was iabrantly IageesiUe, hi- impmbable, er 

athersire diearedited. In additi- the phiatiff" a teeet-nf 

ulearly Indieate8 thet he wasl @lty ef cosktriBtttollg ~ e g ; U g e l ~ e .  U r n  

thie  etate or r a e t ~ ,  %he judgment sb0ul.d be rrrerssde 

G 
L* 



Wrt; if %Item p0iatrs be ruled against the apaellantrs and 

judqgrrsllt b~ not reversed upon one of the three arein questlaw nhieh - 
re have argued, r e  libin$ that the verdiat I8 grossly excessive and 


