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114  T H X  S O P R E P b S  C O U R T  OF F L O R I D A  

B . X . P L Y  . B B I S F  F O B  A P P S L L A B T S  

Under the saptior mra and Oadrsioaa in  Appellanfr* 

Hirtar~l of the Casen ( M e t  fer Ilppellea, pp. LlZI),  tho appellee 

h m  laado eom refemnee t~ the p 1 - a ~ ~   an^ bsdl wmaplif iedu (m he 

hatea, Brlef, p. 5) We aaalraia of the evibewe made i n  the Brief 

for Apgellants, pp, Shll, db we sea it, the appellee Baa rot  poiated 

out f m ~  errors in apgellarptr* etatcmmnt ai the aase befare the Ootirt 

(Brief for  bpeIlantm, ppe 1-ll) , and app4Uetr amplifleatior rhuas 

that the mbstanue of the pletXbbhg6 aad the w i d m e  is f a i r4  rtatd 

in  the qppellants* brief. 

eorrseqwnt*, ** aside all quibblh$ as te minute 

detedla, m egaia respmWy s 6 l l  me attention ef Ule 6 0 ~ 1 3  to  

the f a l l ~ a i a g  goinb  dhich %he maonl a w t a i u ,  rb: The ap- 

gellee (plaintiff),  aver the ebjmtion of the apmllaats (defmlants) 

mu ermnoouslf pemltted t o  spl i t  him damgem and t o  reewer suaaer- 

ad,  The e r i d ~ c r ~ ,  upon aid the r a w e q  ma6 had befsre a spc 
, C 

pathetie j q ,  war, t o  a v q  snbsteurtial degme, Pltter4 iagordble 



er irheremtly i m g m ~ ~ ~ e ,  and the daaag.s a-a are m gromly ex- 

oes~i re  aa t e  ieaiaate that the jw - P ~ J w ~ ~ A  W p r e l a e @  and 

passion rather tkran by reason and juticwe 

2hcm@t the f i r&  qm&ioa argued la the kriefa on flb re- 

lates to the ~ U t t i w  of 4-08 (Apgellmte* Brlef, pp. l3-86; * 
mlafr upon the aidenee  dll r&e aa an appropriate prefmee t o  mar 

rep* t o  the appolleotr dlseumioa Q? the -1OllI0 

(a) In the ?irr t  Instaaee, the Driver & Beisadants* 
Veihiele 3bPonsrated am3 the =tire Ehnm for  
the Aeeibd m e  Plaaed man a e  Hegre Driver of 
the Iee 'Pnrek. 

in a anthorly dimetion, ard that tbe lee tm& narr be* driven i n  

a Gkrtherly direation. '&ese rahielm coll2dd aab the lee truek 

he wan riblag. Li)redse, it is agreed that t W e  was not a head-on 

tpollleisn betmesl the two tmh, but, on the eontrar~r, the ifoat8 of 

the trrp t m w b  d e d ,  a8d the left fmnt dad of the lee tmak mane 

late  eoataet r l tk the gar task, near the reem dkeela of defemleintr* 

phubegmphs (DmC@n@n*r* l!xhlPdta A, Q, am& D) and the q e r t  teati- 

mw regardimg the @pieel taots (%I. e8l-97; 98SI32), the *eels of 

the lee tmek had t o  be eut to the &a (sr iats ddemdants* rehide) 

a t  the tllae of the eollirione 

pla i . f l f f*s  autsaobile. Oa the eontmry, fhe ioe tnwk f i r s t  oolliQI 

dl dth the  gar W on the l e f t  8lde of defendante* rehiele, aab then 



contintad on, eo l l id iy  d t h  plainfiff'e antombile am3 aaariag all 

the daaa&ee 

In the firat inotanee, there wa8 no irallmtion en the 

part of anpne, exerpt Qlemland G r a m ,  the aem driver of the dl- 

taut ie  ssnolsleivmly bmmtrated & thn f irat report mile b-y the 

a-7 Patrolmen who imsstlgated the aeeiQent, o b m d  the 

-4 nmrka and qneatlend the wifnearero mar m CaO- the &ti- 

eerr plaaed the m t t h  blame far the aociliomb sa a e  ne- driver ef 

the ice t m k  and aharged him aarelers atad reeklsrr dr-lviq 

(mfeadantd m i h i *  H; d m  fed* BeI. w-19; m9). 

¶?he laat fopr UiYer of the elginel or f I r u t  mad parc 

trol rqmrt  (Def~ tmts*  W i b l t  H) e m  ae f o l l m r  

We~rt3 to  Bb arxcstd for eere&eorr adl reol&esm ariv- 
im rihm releaad .fmm .Hsspital,, 

"Weatherr claw am¶ rsed drg. 
rP4 Sdan .to* Biamm. @amge req~reot th i r  Dm. 
-1 Bdy atorad Borea'a W g e  request tBis D8ptew 

rhieh a t t q t e  to  plaee the ble8ne enathe Qrirer @f defem3anlw' 

tmak, rather than the aegro* rrrs m b  en tm d q r  af ter  

the aeul&eot (&I. 1141, aad tht mpplemmt and the efiieeret tea- 

mad.  arb and We rehielee involrad, and p l i ed  the entire blame 

upon eae party den, in fa&, the ami&ent pae solel? tbe fault of 

I 
*e other partye If, a0 We tm Ce-7 Bmed P a t r n b n  f e e t i f l d  a t  

1 al l laion,  they* ao heneot .r, o W  not )ur. placed the eatire 

blear9 upon the nagm driver of the'iae tmek and ordered, hi6 a r ~ ~  

reat for d a m  and reekle~s Qriviag, Btrf 614 plaae the 



e n t h  blame ama She mgzlop e& they B i B  order Birr err& f a r  o a s b  

less and reekleas drlvlllq. 

Aa rclrgards this,  the  teatime- ef one ef the G a i t y  

Bad P a t r o b a  is as.felbvm (B.T. 1lS-IS) r 

"Q Mr. &war, the80 tn, pages hem eorratitu$e your 
=pert of this awldent, t h q  not? 

"A (lhlmlaing da-ts) Yes,  s i r*  
?Q You edgaed that, did .mu not? 
"A y08, Sir8 

fQ 5kat aoatolne four findisgr eerd F u r  oglnig. ar tts 
that accident, &err it n#&? 

WA Yes, Biro 
It aontaiae all you d d  1- abalzt it, doer it 

nut? . 
*A Yee, e l re  

That is %he same paper tbat you have be- rsireeh 
ik y m r  rec@Ueeti~a.here in tmt i fy lqf  as % hor this tblng 
o m d ,  is it not? 

"A Yes, dr. 
WQ Y m  t e s t l aaw ie based on yocur finilln&s arr shew 

ia that gaper, is it nut? 
"A Yw, rdre 

.i r > 

******m**lr****e3: 
WQ %oaaiaa the baek of the first page ef this  ropsrt, 

a% the piat *ere o r n e w  amse1 objert tm w iartlaclp! 
rmdiog. Is it mt *at the a d  s4gtemo in  that m- 
p r b  i~ #iis: to be m s $ M  fsr aaxklas  and reek- 
1088 & i r i n ~  w h a  releamil r m m  Bomital?* 

=A Yw, 8%- 

rmdiog. Is it mt *at the a d  s4gtemo in  that m- 
p r b  IB #iis: *&mm to be m s $ M  fsr a&d.ss and reek- 
1088 & i r i n ~  w h a  releamil r m m  Bomital?* 

(a laa, is it net  trma that  t h e  o a e r  typal portlono 
of pmr repert, that thaee esxtssaas rere  a d 6  a dw or me 
later? 

*A Ycm maa on this paga here ( W e a t i p g ) ?  
X0, I don't m n  tk*. -6 aert three pnr-Br, 

typd  paragraph8 of t he  report, 18 it not t m o  *at tho- 
ware lase l a t e  

@!A !€bey ware =do tm days late* 
m e  'M a- uttm 
"A l s a *  

You e o a c l u b l  this sa t i r e  report en Yaf Bth? 
?A Yee, a i r e  
"Q U W, eir* Ib I ~ Q U  ~ V O  hem 

t o U  the jw that *e panel b d y  iao truak mQe tho nmrkr, 
%hat the eellini~a batrstm tho panel bow iae track end the 
big tmok l a a b  -he on the mad. I Wer8t(Llid from your 
tes t laow Bef6re the j q ,  and the way yen bars p l a d  the 
l ado l  airs and t rwka  Bern, that rn said *at tb marks oa 
tho road, the road nmrk8,atarted tm to im and a half f ee t  
on t h e  east side of the  oenter llne oi the  road. Is that 
oorneet? 

"A Yea, sire 
?Q Htm. i r  it mt t rue that rrBm mu lad@ the a t a b m t  

In th la  regcsrt that the 8ems war t o  be am?&& f o r  ca rdear  
and redklesrr drirlng w h n  mleased fmm the hoapital. mu LraQ 
dsmmlaed thsrre JPBda aarkal 



wA Ysa, eir. 
I t a  it n ~ t  tme  that you had telkeil to  J. PO Eq$- 

ger0y, the drlrer of the seal-trailer, before ym mde fhat 
ataterase i n  thia -port? 

WA Yea, air. 
!Q I r  it not trrrs that you )LBa talked t o  =nard He- 

rahal-Regern, tihe driver of the %tnnerme ear, beare  J ~ U  
m~de tihe rtatenmnt i n  report that the mgro rrae to be 
afimted iar esrrlem eU reelclerr driri# 

.A I dantt daet;Ber I 614 or ntab 
WQ TJa4re,ir ponr repart. 
?A (ExaadlBlqg report ). A Yes, eih 

Is it n& trae that before yarr made that da f s l s r t  
In  p a r  report, that the mgro was to  k arrested for earem 
b a a  and ma8clear -ring *en released f m m  barrpital, that 
mu h a  talked t e  ?q Peademo? 

.A Yea, air. 
Is it aot tres *at *en yoo. made the s t a t a m  i n  

ycmr repert that a e  new m a  t~ be arreetea for earsbar 
and reekleer drl- riben mlearal fron htmpital, that y m  
hml nal(md the two $ruehe an4 the autsmbile inolved IB 
the eollirion, aad that  on baa examlmd Warn madl mmb 099 
there? 

d e~a-t!, that-, maS a, ma, -0 ia that 1 c 0 ~ 0 r t  or* 
a d *  - -  me. @r roskleer brirlut on the aart @f amvone except 

- 

shena that before eonelrdiq that the  awidemt ma nolely %he faalt  

ai the negm, thw had a l r ~  talked r i t h  Hrs. H, & @tat-, the rdfe 

af the apgellee (&I. 159). 

t s r a s td  ritmsees (&I. O M ;  =a ST-52) ahow mat the f i rn t  o r  

origi* patrol repert ra asmeat and-t the a s o ~ e n t  .II. -I.* 

17 the fault of the noma W a r  ef %he iae truoL, Ihrfasrrrtre, the 

t e r t i m q  of another wholly dirintereateQ r ibea r  &ewe that t m  of 

the Intewded parbier, d ~ e  t a t i f l e d  in dotall aBotlt the aceIdaat* 

uem as l eq  a t  the tiaae aml knew none of the faote (B.11. 21940); and, 

obriaaaly, in  odor  far the road patrQlam to plate the b1am atpolr 



thei r  eriglnal 8tar lm and the  mad atarlr8 fo a h q e  side8 apon the 

(B) The Z~apeacriUe a8b Ilaaterently l&proBable 
T e a t i a b ~  llhioh it i e  Bowht tg Fasten 
Liabil%$7 U P O ~  Defonaants. 

dn of the flrBt odanJ =.d ptrol 

which plaaad. the ea t i re  blaae f oa. tho aeolQe& upon the mwro driver 

si the  iae tmok, it is aot maqprieing tbat tBe attcapl to faaten 

l i ab i l i t y  oa the defendants i a  iraw* ria obtaoltm, impmba- 

bi l i t i ea  and enn hp@aelbil i t ies* near0 =*ere are di8erseaed in 

detai l  at  pwee 27- of tb  w&ief fer &pQllentcrA, a it is u,u= 

neeesaary t o  elabQrate q s n  than Bema Herrsrer, we do ria t o  m t t a e  

the attslllps of the apmllm (IMef, ppc -36) t o  mLaia away the 

i r r p o ~ ~ i l i l i t y  of the i o e  tm& h a w  r d e  ekid sda of 129 f e d  

bdmm the point it t ~ u i d a  rdth the aeenfla~te* ~ ~ h i ~ b  a the 

gain* it eolliBe4 r i f h  plaiat i  ff '8 aPBmoBi1o. 

In  hie dealeratien U I ~  p l d ~ ~ a f f  albged that  he .I. fol- 

(8.1. 9).  rPh4 plaintiff firat alleged that he nas foiling defb881- 

h i s  e, So he dkqd it fa& (&I. 9) - it bei9g 8 

simple latter i n  t h i s  mrt of eare to &smge an aalmpmtant matter of 

p lda t i f f ' a  ear, a l l  tee t i i ied  that at the time of tihe c e l l i s b a  b b  

t r*  the tro tmeka* the statm. a r  s. m to 60 f ee t  Wlu tb. 

par hsrv (%I. 65;66;lk;18; &XI: 2Y)) ; am3 the  p l a W i f f f e  ~N.M 



war that the lee tru& rar bdng &Ivem at  a apedl e i  85 t o  SO mller 

per Beur (&I. 68;189). Ba$h the ioe tmds and the &a* ear eom 

tlnued In opperlte direetiom P n r t i l  they m l l i d d ,  and the Stattm 

P h i z r t i f f t u  w l d ~ t l ~ e  -her ehm that the mrall 

lcui@ih of IefendanOs* rehiele ma8 39 feet, and mat the 1- ef 

the t r a i l e r  $L@ae rarr e9jk feet  (B.& lS4) ehe poi* of racl 

at tLe eaa tenk a t  the nu ef ;he oab, o r  approxkatdy a0 f eet 

f m m  the m a r  af the t ra i le r@ 

Thw, a t  the time ef fbe oollleisa bobreen the O n ,  4xaekr, 

the lee  t m k  am3 the Stam bar wen mt mm~ tBaa €%I te 90 feet  

prt ( t o .  appmxinat- SO feet i r o m  tae aar w at the roar of the 

aab of defe&lantu* veBiele to the  r o e  end oi the  frailer, plur the 

SO or  8 feet dl&anee betmen the *railer a d  p l a l n t i t l * ~ ~  aatmeblle). 

Ib, aoear4ln$ ts the evi8421ee, the &ntm ear n8 belw 
Wrs8 faster  than the lea  tmoL an& rae m t  altimd deu+ If mmld 

Bare traveled laon, of the  88 er 9D feet dimtame betmian tlu psW8 

of the lm aallirionr t h n  did the Iae tm& 

A t  a speed of 35 nilor per hoar, the 8ta$m ear w d d  

*I& the more rhda  ~ r o r i . g  Iee t m k  m u  have t r a r e l d  bemen  

the tm  00111816~. 

At a e!peeb of 48 mller par hoar, the BltatrPa Bar wulu have 

traveled We? fee* In  one ueranl -- lsavlmg only 31.9 f e d  which the  

aore al6d.y lee tm& auld have tramlea b-en the tm eel- 

Thr, a a e c d l w  to tho alle@tIona ef the Udara t lon  

.the p l a i n t f f f * ~  @alenee (anb Ira Ir b o a  by both), t ? ~ e  160 
- 

e d a  net have traveled aay -or hiatanea than 31.5 t o  S8.9 feat  

after It eolllUed ndth 4efcln8cllrt8* vdrleloe 



Haw t h a  cmtlld -bhe lee t- Ban lade rkid mmku sf 

feet Betueen the point8 af tbs tw wlllriom? O b r i 0 u s l y ,  1% 

omU naQ ham, anti *e fe~ t i r any  of the read patmlme~ that i f  

did i r  InpsrsiBlee 

If the lee tmek had 8ade rkid 1neJdt8 sf 129 feet  b-sa 

the poiafr at the t m  allialezm, amdl If rmeh atid mrrkr had 60s- 

mmed 2 to 9 feet on the aegrote (or lee tack's) ride of the mad, 

as the tao mad patrolmen t e s t l f i d  a t  the trlal, why mr lihe entire 

blame for  the aeeidenf plawul en the by the Countr mad &Pol- 

men? Uhy rar the driver ai d e f e n ~ a *  M e l o  exonerated? 

'Bie abtiew ansuer ir  that intererted wltnwser wuld 

&t the load mrke were a e  mtrte and best eriQenae ef 

shortly af ter  it happond. 'Fhey m m l n d  the road marlpr, t h q  t a l t  

d r i t h  the wltmrrer, a&l thw plaead the entire blame upon the 

raegro. Their changed te r t i row and the tertirolly sf the fire, In- 

taremtad ui%nee~er i r  eontiradietd and overtanme by U e  erlglnal cw 

flmt road patre1 report arnd by the photegragbr (DeferrQazttrs* Ex- - 
Bibitr A, 0, P amd H), ehorw tho *leal faets: 

laic ~ l i a ) r d  truth 16 mat the iee t e  ran irmto 4ei-m 

antr* tmak, ard 8efemlants are -8st m a g o ~ i b l e  forr the plainMfftr 

&!mages~ We beliero 'that a ea rda l  maw of Def adants* Ihhibit 

H ( e a t i f i d  to  the court) a e ~ . d n a t i o n  of the e t b r  mibit. ,  

dll &ow ruah to  be the faet. 

!l!he rlmple faetr  giriag rim t o  t h b  question ere: The 
I - 

plaimtiff, B. & Btattm, a&l hlr wife, mafa ,  -re Ia$md i n  



om and t&e scare aeaiBegt by aul bif3betdl negUQjent aot sf 8efend- 

ant#; aleo fhe plaInWfPm eutombila waa dameged. In one amit, 

Em A,. Statam elalmd -ee f a r  Um permael lnjtpllee aad t o  him 

claiard ibmqgoe for Bor injprriss., . a8d in a. u e o W  aeunt 0f tb deala- 

ratisn in that m e ,  the hoeba861 (HI A Stattam) elaimed amgear for 

arediedl expense, amb baa  of e&se~  and cozu~r$itn, a o ~ o q u ~  

qpan the wlfe*e injuries (&L 19-2l). In latter adden, defeld- 

&m filed a plea t o  the hasbanavar tauat, all- the B.eQW Of 

of hlr damage6 In sas adion  (U. a6). MWmtandLla& the jeiat 

n2t pnoeed.ad to trill. -6 &e huabaal (H. L Statam) retwveMd tit 

juQpmt for  $S3@.QO. "PBepgn, Qefembnte i i b d  a plea ia tb 

E. A, %a- [fihie) a r e ,  ammertlag that it mm barre&, Beeauae E, A. 

Statum lhad Qlmdy rea~mretl a jfdgpra~t for a psrtiomr ef hie danrrpa 

resulti&tg mrn tho on. alleg&€ nroagfd. aat. 

Tho law upon tho poiat l a  d . m r  %e tm aeais i~zu di- 

m a t 4  i n  p i n %  (Brief  for  &p8llaats, p3~. l3-17) m a t a h  the mpsl 

s i t ioa  that the plaiatiff aodd not -lit h b  aapagea and rcworor = 
c ~ e l v o  jPdeQelJtr on the mame m~~agfkl  a e t ~  Two deeicrione ef thiar 

~oort attin the pTinaipla of the authorities a b e t 1 7  in porn [ m e t  

far  bpellants, pp. 17-18). arrd lhe g m ~ r a l  male upen the rrrbjert ado- 

m f e 4  mpmrts the prep&itisn. l'he general llrt la  arcrpaCal.y 

t e r s 0 4  r t a t d  by @&en (rrrlaewl mlltloa) SUrUa 00-n h w  Pled-  

s u e  tort a f f b r i l m  a dm&. eawa of aetio- * * * X 
ju3@ i n  o m  aetioa suising frola tke eaae Wrb ?mra 
w t h e r  aetlea on a a i f f e y t  t h m ~  for  the  same in- 
Jurier ap for those tha*  me -f@-Men or  aaalairea. i n  
the i L m t  "am-*" (undsrliaimg smpplid) 

t 

The entire sarbjmt is ex%errerim~ diaotraaed in the Br ie f  

for  Appellwa+e, pp. 1b25, and them sow t o  be no doubt as to th6 



eerraefaeee s f  the peeitlea & the appellemte. 

kt, In  Bir =ply, the appdllea aeeertr that We d d d -  

anto [c~pellants) milred or irmlltraed the aplittirtg of daawyee, and 

?w$her eoa*eUr that there vma no egtlittlng of Qeragee, beeawe 

(he -6) the plaintiff hah separate eatsee of aa tbn  for hie rev- 

eral itas of damapr (Brief fsr &pellea, pfi 24d3). Bt& he 

aiter EQ authority *Ida rsaetaiaar any of Bia ~ r r t e ~ i o r e .  

(a) Befmlantr Objaetsd te the 5liei8g; of hnamr 
Before the 'Erial ef E i a r r  ef the W t e  -ti- 
Quted laJr Plairrtltf - There farll Ha, a v e r  of 
the afrrrt. 

On pager 8446  ef B i r  b r i d ,  the appellee citer antho* 

i t i e r  to  the effeat that a defemlant may +aim tlie a t t i a g  of dam- 

tll afhr the ~ l a h t l f f  me0V.m ~~t In OQB Of the mitew (Brief, 

p. 26). braaW that 6- ie  the We ,  it Bar ah, agalieatlen hers 

end mnmt aid fhe cqrpellee. T h b  ir im beaaune the dlefeMants, - B e  

?are daer of the t w ~  aetiem i a s t i t u td  by tb plaiatlf'f earn en 

f r l a l ,  f i l d  a p b a  alleging that them me a prim a e t i ~ n  pond- 

ing a& aaaarti* that the ~ I , ~ L W ~ W ,  H. A.  tatm ma, w m ~  aot J&P. 

tala im sdts for dauagee arle* omt of ons wrclsrgirul aot (& I. 2~i-%0). 

Qontinulng hirr wgrasgi8g at rtfawrw, the appellee arr.rt8, 

In  atfeat, that If defembante did net waive tho splitti- ef dama#ee~, 

#t%p faduaed it sr ttwk imegeistent poeitiona nia r sqea t  te the 

nuatte~. These aon ten t io~  f l lPa abaolately no mipmrt In %he rem 

It i r  tme, ar  the appellee r b t w  (Brief, pa 26), 4ihat 

while this aetion nas pending agaiarrt the 8efendant 0 M e  hsnen 

of the origiaal deolaratian, ia.rQi& Ins aeurerke8 that aaant 

1s drtpli8ito\20~ (%I. 8), kpt h ~ W I . 6 ~  did %at d % f d &  me& 



that the plaintiff,  H. A. $tat=, shmU or aaul8 "pull oatw a 

part ior  of hi6 Qamagea aad slala .%ha ir aaatlaer mite 

II C)o the coat-, Wm r e e o r ~  aoaolrreivel~ alaewa that  the 

ilefendantrr han, coadsten+u aktlntalmed tha t  tha plaintiff* H. A. 

statum, oQula not a a i t  h u  a w e  (&I. SM), and t h e  g l a i a ~ f ' r s  

&atIan in rrplitthg them wm entire* v o l a r t w  en Jab part, bsararee 

all hi8 dmqps la this =It. 'PrP14, the hurt mleQ thati $he elalma 

of H. A. atla EQlra 8ta- were lmpzsperly joiaed i n  thla aetlon, 

and themapen, a6 6- by the ameadeQ dediaratibn (%I. 9). %Be 

elaimo of Bha Btatum wem rolrmtar iu  aoaitted f m m  t h i6  rstrit l In  

as d n g ,  fhe C o w  held that the deularation (aat w part1 d a r  

e m t  ~f i t )  -8 dqdieiteua, manlm$ that there m a m  an lapfopor 

joinder of alaiar (%Ir 8) .  E$zt the d o f a a n t o  netmr made a a ~ r  srreh 

Aa the Waerll &em%, there ms a ptmpae beh- the do- 

mamer to the firat fpartret ei tBe e r i w  Awleration (%I. $). Ia 

that omat, H. I, Statma ohiadl p r o ~ B y  damegee, a d  the dmfendlamtrr 
a 

h.d@efauie to the propern d-8. el& that 1napplIabl.e t o  the 

permml i n J ~ a y  elaha. defame m e  &bmtly arraertd by the th i rd  

plea (&Im 14) an8 wa6 that  the plaU%iif  had. eollieion lmmranee w i t h  

Tsnneesw Azrtomblle Iaetnraaae k p - ,  laiah had paid h i  e de~age8 
I 

and nar eabmgatd t o  all the rietrs aml rentdim of the  plaiat iff  

&a the r e m  authoritlea PelieQ open by w Ira t-a ease . 
hold, it 18 b t t e r  pmstiee t o  deelare la gllfferent oaclats (in the  

srd a t  pegbe 1415 of Brief fc~r &pel la te )  it 16 emid: 

I I.. 



wA ul~@e tor t  aan Be the barriu., of em astian. It l a  
zro) lmpmpor to  aeelare In bLfferea aolvlte far  dmk- 
ages b the perma and p r a m y ,  d e n  both ~ e m l t  from 
.the e m  tort* md it i & , a e .  betbr  m a t l e e  m - .  d8+ 
mhere there l e  a- iiifferea4e In the rearan, of dam- 
~gm, and r15. the drrams sustained msf be euetl fer - _ 
ia om mllt*" (rnerli9iag rtaaplie8)s 

I n 4  any m n t ,  the appellee has lrot poiat& ta, amd e- 

*a% the defeafaatu iebwd, ar have taken lneonuldellt p o a i t i ~  as I 
ta,the rsplittlolg sf diuager* 1M whila one of the boferdQnts dUL 

aaeert that e e  first omut of the orlginad. dealaration r a u  drnliel- 

obeenmd that the atrtherltier r e l i d  w n  W the aapdlee &or tbat 

met have *auaoeuufully malntalmd it (Brief for &pellee, ps 27; 

The e l i t t i a g  of Daur(ge8 Was the Plarintiff*a 
8na VoluXtarY let. 

we repeat that the defeMante mver ausertd mt We I 

mted that the plaintiff ,  H. & Statma, & o t U  tar mulb 9 u l l  outn 

a porkion of the damtagor elained in the dmleration in  tihie u i t  andl I 
f i le  a separate .sit In the O i r i l  Cotart of RwoH. O r  the o@*~!~zT* 

upen the plaiatlffla bvlag rm1uxbaril.y done m, the BafeaQaatS, bb 

for@ the trial of e i a e r  ease, b b j d d ,  and, emn tuider the auther- 

i t i e s  rdid  apen by the appUee ( ~ r l e f ,  pp* 2 M )  a thep m e r e n d  

impropar splittiagt of the eawe sf  aetion &suU ?#e rale86 before 

p. 25) ehm that an objeetloa bf6'lb N&@keai! l e  t-w. 'PBe d b  I 



i d a n t s  objeatsd befare t h e  triab cmmenedl. 

The f a e t  i r  .that the apmlloe attempted te talw w t r o  

bi te r  a t  the  &errgn. &t %he o d g i a s l  Qealoratioa, l&e d a ~ q p r r  

e l a h d i  en b&ml.f of 11Waa 8tatum -re $5,508m08 (&I. 7). There, 

fa-, afWr  the O d  a d  that the aIrime of H. &d leaM Statrm 

a o n l d  not be joiabd in om -it, a e  aalm f o r  d-r 

ehagld have beam fi led i n  tha Qheait ilr a separate d t ,  btw 

eeaae tha t  O a r t i  BaQ jrrricrilletien of a alalza i n  srraecrr oi $5,00O&Q 

But H. A. Statma want& t u ~  salts, the joixt d t  in the civil doart 

of Reuord and tbrir nit. I n  order t o  g& the j a m  erait witbin the 

jurirrbietion ef the C i t f l  tbm?t, the  c l a i r  of Wat tn  war rd1pbs8 

f m m  #+5fM0Ot3~ (&I. 7 )  IB W,59f5*CB, and $he e l a h  sf He & 

#@7eg0 (%I. 6) t o  m7.06 (&I. aa). This redrretioa rrar amor-, 

beeawe the C i r i l  Q& of BeoorQ. of Duml han* ileerr not ham jurin- 

I n  rier of thirr, if is prepwheloum f&r tho appellee hero 

rwmrB. ahom that  it nas ths vol- met of We pla la t i r f ,  aml that 

The aatliorititwr sited at p ~ e 8  14-W of the %let  a r  

Appellantsa arrko it u~ga ta l  s lea r  tha t  the plaintiff, haviPg ap l i t  

Ur Qaaages a88 remered one jrrd-nt f o r  a psrtioa of thun, war 

hmQ f m m  ~ r a o d i l a g  in t h i s  mite Be appellee maaot di6tingul.h 



tin&& or  e ~ r p l a l ~  the doeidon by the hpfes ,  mud of &ee  

~o .  S ~ S ,  or the awi.idon of a e  sqprem @ o m  of m k e s e t a  i. SWIUS 

re pte ,  19s fa=. 898, BSB HOW. 515 ( a t s ~ w e a  a* pagar i s m ;  a- 
85 of Appellants' Brief ). 

The W Tmnerree m e e  (*I& are 8 q ~ ~ a l y  $a paint as 

i e  eihowa by the disarurslon a t  pagw 16.17 ef Bgpellaatr* W e t )  are 

e o ~ g d o d  upen by ths appellee aa foElore (Brlet, p, S)t 

*In Jdmatan re B~ukhew lhllrat. C-y, 18% Fe8a+lM9+ 
899 80 18, 785, 55 &Lo% OSa* p&iaflff  and h ie  rii~, 
while ridin$ ir an ~ ~ m b i l e ,  ume atrut& by a mdn$ ~~ b o l ~ b q g  to Q.i&LLlgt* P U i a t i i r  IMtitrrtd 
t h i r  =it t o  reeorer demge48 f e r  irjaz?ien m e e i r d  by 
In* ASer a plea ~f n& milt7 rae f ild, plaiatiZf 
iarrti*rttod a rwon& n d t  fer  b r a  of hi8 rilte'r a m -  
lee8 rerultimg from tho ram0 ard4ente It nar the lat- 
t a r  sui t  a t  mar pmreau*ed to  j-t axid that at- 
t@Fbed Baeia t o r  the plea of roe jd iaata* 

"In wfh re ~ibniuati, 9-0 RallroaQ Go., 136 Tam. 
832, l89 8.W. SW &,&lo Ul? a. 813, phintlf ' f  amoil 
f e r  p.rsmal, I 4 m i e e  mil fir demgee t o  a e r b l n  pea* 
@Wl property ia an'aeeiilaht t o  a parsewer ern& l a  
whbh he emd hi6 d i e  were tmmlhg. .tcRitr r s r e  son- 
aslsad la tho Z d e r a l  C d  iw  roeever Qarrager for i b  
jarleai sustained by a s  wlfs* adl abe by slaiatif!C 
ts maover far b a a  ef neniebin o t  the d i e ,  Wgirioa 

f d a a t  pleaded QBe fommr mit and roes- i n  m e  
Federal Oourt a r  a bar t o  thi~ a o t i o b *  

Thia abPrlasat shone mat the tro a ~ a e r  sire diraeOly ir 

pelat, I&&, the amlow b4meen me 
-, (bbf f o r  bellagtr, pp* 1b16)  and the earae af ku. ir ao* 

a d o ,  ercra am t o  the am-t (#200.00) at 4&e j\rdeLaamt rsaoreraa by 

the h~leba~d for  hie d f e ' e  iajarier* 
I 

U S  S.W.(?M) ?lSO relied upe~  by the appellee l n v ~ l r d  a qwatioa of 

walrer and l a  who- beaide the gmllrf. h *at w e ,  We plai&iff 

I bad bm-t tw m i t r  in a Jrrrstiae of the Pmce Qoosf for damego8 



aria- oat of breaeh of a e~mlimet, % gemat Bir the mrtiea, 

t?ae t m ~  ewe8 were b& together# am% em am* the defemlant, 

for tbs  illat ti.rs, aaserlmd that the p ldnt  iff had -lit h i8  d w  

*In thirs eaae, brfd sf lavow the rule aa it w u  
hi8 prlrilsge t o  Us the defendart aegaimed ia the 
Bearing of ha @are8 a t  the came tlmo uma Phe ~asrit~, 
We ean raneeira of no nore effeetiee mamior of mtiv- 
a tb a@*" ( U & m l w  -plied) 

In the came at bar, the d.ie.d.at. obje6t.d t o  the *lit- 

tiw or dmmgea Isdere the tdsl or eithm mue, a, themr~rr ,  

under the mm aathofitlea relisd upn by appellee (Brief, p. 25). 

Os., 7 I!lkmlrtene dc Bo-a, 8W haa already bmn dietImj@&etl in  the 

tiom ef the q~mllee. IIL B m ~ k b U  -., the - e i ~ u  held 

fhat %he wife (jelnatl bg the bnsbana) o m l d  me for her personal 

lnjuriers; and that thaegh the h u m  wan lpaamltted to ~ e e r t  (In 

Ohe rdie' 8 emit) his e l a h  for  damage^^ by reaaoa e? the a r e *  e iBr 

Juries ( q a w e r ,  lass & wnmrtiol an3 e ~ n i e e r ) ,  pt ha ma8 not 

dam~~ee. The oare haa absola4arjr nething to do with the mlita8g 

k~ rs have alp-, the Mfh a8b JoWWer ease8 are rqtrare- 

ly i n  point. T b q  lroU that if a hrrsbaw, salr& for  dansgb0 ibr la- 

jglriee r s m l t i ~  from a a%ngle tart, doe6 not iaelUe In h b  =It 

a l l  the d m 0 8  arlertaind, a wbeqlse~& amit fbr those d t e d  =Ill 

be barrd. I n  other aarda, a h w b d  my aot mintaia e m  m i t  isr 

Bie psrmnal i s jp r ie~ ,  anaaer malt tor  his prop- d q e ,  aml a t i l l  



be ~lany ele2~arrte of damqe~a, j e t  there is bat eawe @f aQtioa 

i n  - ona p l a l ~ $ i f f  as  ts -nrengWl @at. M hbl. maet reasmr ell 

Us 8-err i n  a rlagle sul*, o r   let a t  all. 'Xf he reswsr r  a per 

11 t i en  of aanmgea i n  one r a t ,  he IEI ID- f r n m  reeaer iag  the 

SIah I s  the gemral rule, an8 the prineigle is affiznsb 

by the deciriona of th is  Oarrrt dhi& hold that &(uB&B~ Wanmt be re- 

e a r e d  pi em ma^ bgr roeserreirr astiern* (-& t o r  Appeltarrtr, ~h 

17-20). 

b m~ ree it, the appellee has failed +Q suggea 

valid reassn rrhf Wis 8- &o\r3Q not f o l l m  the appUsaUe 4mie- 

lorn of %ha Wwaa, Cstvts cif AlakoPa, ~enaeesea and 1Pimremta (Brief 

for  Appdlaatr, pa. 1616; 19; 2%2S). The apmllea hae s ~ t  e i t d  

a slagla a n t b r l t j  a@-. t o  %hean; and, arr .rr have rhoun, the do- 

d e i a u  o f  thL dotarb aff iznt the pr indple  of t b a e  dmldoas  ( ~ r l b f  

for Appellants, pp. 17-U) . 

am= PBQ w cmmt0ga i 
r 

,\ ' 

'Elrae queatiom~ -late t o  the rridsaree eud are 

disaumol i n  the &let  f o r  bpsl lants ,  pager 27-36. In the fi* 
I I 

m z e f  this brief, we have m t h e r  b i m w M  tihe .riQe8oe, bo- 

Tkar qtiediolr mla te r  t o  the =esrrrirelusr ef the Qlg- 

wen, and is ful ly  dieatus& at geem 3 7 4  of the &clef fbr &Pol- 

maQitioa, the ~ ~ $ d  widenee l a  that hie etvaireg eagaeit j  was 



not rubstaaially eiiwted by the lsrr si h b  already erippld lago 

the rsrQ1e-t war #ll,008a00 and i r  gle~rrly m$eralva. 

Appellee*a m m  i r  that 33 1~6sthr a m r  the trial, the 

lihoriti@r e l t d  la support ei it) %hat the rerdiat i s  grorau execs- 

ad-. 

AD- ,A==&-* 
Barnett Bmk Bulldlngr 
Jaakr@adlles FleriQa. 


