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INTRODUCTORY STATEPlIENT 

Appellee was p l a i n t i f f  i n  t h e  cause below which re- 

s u l t e d  i n  a f i n a l  decree of  divoree from which appe l l an t  

appeals .  This is t h e  second appeal  taken i n  t h i s  cause,  each 

o f  the  appeals  being taken by t h e  defendant below, s i n c e  each 

decree appealed from has been i n  f a v o r  o f  t h i s  appe l l ee ,  

p l a i n t i f f  below. 

H I S T O R Y  O F  CASE 

A d e t a i l e d  h i s t o r y  o f  t h e  case is set f o r t h  i n  ap- 

p e l l a n t ' s  Main Br ief ,  and, t h e r e f o r e ,  appe l l ee  w i l l  not  r epea t  

t h e  same. The app l i cab le  f a e t s  involved i n  t h e  case are d is -  

cussed i n  appe l l ee ' s  arguments i n  support  of  h e r  p o s i t i o n  under 

t h e  f i v e  quest ions h e r e i n a f t e r  s t a t e d .  

Q U E S T I O N S  INVOLVED 

I 

WHEN A F I N A L  DECREE O F  THE C I R C U I T  COURT I N  DADE 

COUNTY, F L O R I D A ,  GRANTING AN ABSOLUTE DIVORCE T O  A WIFE IS RE-  

VERSED ON A P P E A L  TO THE SUPREME COURT O F  F L O R I D A ,  ON T H E  

GROUNDS THAT T H E  CHANCELLOR ERRED I N  R E F U S I N G  T O  ALLOW THE 

HUSBAND T O  PLEAD AND PROVE A F I N A L  DECREE O F  A F O R E I G N  J U R I S -  

D I C T I O N  WHICH WAS E N T I T L E D  T O  F U L L  F A I T H  AND C R E D I T ,  AND THE 

CAUSE I S  REMANDED F O R  FURTHER PROCEEDINGS NOT I N C O N S I S T E N T  WITH 

T H E  O P I N I O N  O F  THE SUPFBME COURT, DOES THE CHANCELLOR HAVE T H E  

POWER AND AUTHORITY,  I N  H I S  D I S C R E T I O N ,  TO P E F W I T  T H E  AMENDMENT 

O F  THE P L E A D I N G S  BY E I T H E R  O F  THE P A R T I E S ?  

The Chancellor answered t h e  foregoing ques t ion  i n  

t h e  a f f i r m a t i v e  by overru l ing  , ----. agpallan6Ls---&3ectT6ns t o  appel- 

l e e ' s  motion f o r  leave  t o  f i l e  amended b i l l  o f  complaint and 

by denying a p p e l l a n t ' s  motion t o  dismiss a p p e l l e e ' s  amended 

b i l l  o f  complaint. 



WHERE A W I F E  CHARGES THAT H E R  HUSBAND IS G U I L T Y  O F  

S E T S  U P  A S  A D E F E N S E  A F I N A L  DECREE O F  THE COUBT O F  COMMON P L E A S  

O F  CAMBRIA COUNTY, PENNSYLVANIA,  D I S M I S S I N G  A S U I T  THEN P E N D I N G ,  

I N S T I T U T E D  I N  S A I D  COUBT BY THE W I F E  F O R  D I V O X E  OM THE GROUND 

O F  I N D I G N I T I E S  T O  THE P E R S O N ,  WHICH S A I D  DECREE IS E N T I T L E D  T O  

F U L L  F A I T H  AND C R E D I T ,  AND T H E  WIFE PROVES A C T S  O F  P H Y S I C A L  

CRUELTY, AND T H E  S P E C I A L  MASTER TBCOMMENDS A DIVORCE ON T H E  

GROUND O F  EXTREME CRUELTY O F  A P H Y S I C A L  NATURE MAY T H E  CHAN- ,-- - - -  -_----- _,,___*.--..-.- d 

CELLOR T H E 3  E N T E R  A F I N A L  DECREE FOX DIVORCE ON SUCH GROUND? 

The Chancellor answered t h e  foregoing question i n  t h e  

a f f i rmat ive  by en t e r i ng  a f i n a l  decree grant ing  divorce t o  ap- 

pe l l e e  i n  pa r t  upon t h e  ground of extreme c rue l ty .  

WHERE I T  A P P E A R S  FROM T H E  TESTIMONY O F  T H E  W I F E  I N  

HER S U I T  FOR D I V O R C E  THAT HER HUSBAND BY INNUENDOES AND I N S I N U A -  

T I O N S  CHARGED HER W I T H  LACK O F  P R O P E R  CARE O F  T H E I R  MINOR C H I L D  

I F D E D I A T E L Y  A F T E R  THE T R A G I C  DEATH O F  S A I D  C H I L D  BY A C C I D E N T A L  

DROWNING, AND THAT HER HUSBAND, DURING T H I S  G R I E F  S T R I C K E N  PER-  

I O D ,  I N S I S T E D  UPON SEXUAL R E L A T I O N S  W I T H  HER WITHOUT D I S P L A Y  O F  

A F F E C T I O N ,  AND WHEN S H E  WAS NOT IIV T H E  MOOD THEREFOR,  C A U S I N G  

HER MENTAL AND P H Y S I C A L  P A I N ,  AND THAT HER HUSBAND F A I L E D  T O  

O F F E R  ANY A P O L O G I E S  F O R  H I S  B R U T A L I T Y  OR RETRACTION O F  H I S  AC- 

C U S A T I O N S ,  BECAUSE O F  WHICH THE P A R T I E S  D I D  NOT THEREAFTER L I V E  

TOGETHER F O R  A P E R I O D  O F  MORE THAN ONE YEAR, MAY T H E  CHANCELLOR 

THEM BY F I N A L  DECREE GRANT A DIVORCE T O  T H E  W I F E  ON T H E  GROUND 

O F  W I L L F U L ,  O B S T I N A T E  AND CONTINUED D E S E R T I O N  F O R  MORE THAN ONE 

YEAR? 

The Chancellor answered the  foregoing question i n  t h e  

a f f i rmat ive  by enter ing  h i s  f i n a l  decree grant ing  a divorce t o  

appel lee  on t h e  ground of w i l l f u l ,  obs t ina te  and continued de- 

s e r t i o n  of he r  by appe l l an t  f o r  one year.  



WHERE A WIFE, BEING THEN A RESIDENT OF PENNSYLVANIA, 

ON JANUARY 18, 1946, INSTITUTED A SUIT FOR DIVORCE AGAINST HER 

HUSBAND I N  THE COURT OF COMMON PLEAS I N  CAMBRIA COUNTY, PENN- 

SYLVANIA, AND SAID SUIT PROGRESSED TO FINAL DECREE ON JUNE 28, 

194.7, I N  WHICH SAID COURT FOUND THAT SHE WAS THEN A EiESIDENT OF 

CAMBRIA COUNTY, PENNSYLVANIA, AND NOT A RESIDENT OF FLORIDA, 

AND WHERE SAID WIFE, DURING THE PROGRESS OF HER PENNSYLVANIA 

SUIT, INSTITUTED A SUIT AGAINST HER HUSBAND I N  THE C I R C U I T  COURT 

I N  AND FOR DADE COUNTY, FLORIDA, ON SEPTEMBER 30, 1946, WAS THE 

WIFE ESTOPPED FROM ASSERTING THAT SHE WAS AT THE TIME OF THE 

FILING OF HER BILL OF COPITPLAINT AND THEREAFTER A BONA FIDE 

RESIDENT OF THE STATE OF FLORIDA? 

The Chancellor answered the  foregoing quest ion i n  t h e  

negat ive  by r e f u s i n g  t o  s t r i k e  p a r t s  of p l a i n t i f f ' s  response t o  

defendant 's  answer and a p p e l l a n t ' s  motion t o  dismiss  p l a i n t i f f ' s  

amended b i l l  of complaint and by denying defendant 's  exceptions 

t o  t h e  r e p o r t  of  t h e  Spec ia l  Master. 

V 

WHERE A FINAL DECREE OF DIVORCE I S  ENTERED I N  FAVOR OF 

A WIFE PENDING AN APPEAL BY THE HUSBAND, THE WIFE MARRIED ANOTHER 

MAN AND CONCEIVES A CHILD AND THEREAFTER THE SUPREME COURT RE- 

VERSES THE DECREE OF DIVORCE, DOES THE WIFE'S REMARRIAGE AND 

PREGNANCY ESTOP HER FROM SUCCESSFULLY PROGRESSING ORIGINAL CAUSE 

TO ANOTHER FINAL DECREE OF DIVORCE? 

The C i r c u i t  Court answered t h a t  quest ion i n  t h e  

negat ive.  



ARGUpIIErn 

FIRST QUESTION 

WHEN A FIHAL DECREE OF T I E  C I R C U I T  CCORT 

I N  DADE COUNTY, FLORIDA, GRANTING AN ABSOLUTE 

DIVORCE TO A WIFE IS REVERSED ON APPEAL TO 

1 THE SUPREE1IE COURT OF FLORIDA, ON THE GROUNDS 

THAT THE CHANCELLOR ERRED I N  REFUSING TO ALLOW 

THE HUSBAND TO PLEAD AND PROVE A FINAL DECBEE 

OF A FOREIGN JURISDICTION WHICH WAS ENTITLED 

TO FULL FAITH AND CREDIT, AND THE CAUSE IS  

REMANDED FOR FURTHER PROCEEDINGS NOT INCON- 

SISTENT WITH THE OPINION OF THE SUPEEPE COURT, 

DOES THE CHANCELLOR HAVE THE POWER AND AUTH- 

ORITY, I N  HIS DISCRETION, TO PERHIT THE M N D -  

MENT OF THE PLEADINGS BY EITHER OF THE PARTIES? 

The Chancellor answered t h e  foregoing question i n  

t h e  af f i rmat ive  by overrul ing appel lant ' s  objec t ions  t o  appel- 

l e e ' s  motion f o r  leave t o  f i l e  amended b i l l  of  complaint and 

by denying appe l lan t ' s  motion t o  dismiss appe l lee ' s  amended 

b i l l  of  complaint. 

The h i s to ry  of t h i s  case i s  exhaustively covered by 

appel lant  (Appellant 's  Brief, pp 1-9). Our purpose i n  t h i s  

question w i l l  be t o  point  up only t h a t  part of t he  h i s to ry  rais- 

r i ng  t he  i s sues  t o  be argued herein. Af ter  i n s t i t u t i n g  an ac t ion  
I 

f o r  divorce on January 18, 1946, i n  khe Court of Common Pleas 

i n  and f o r  Cambria County, Pennsylvania, on t h e  grounds of in- 

d i g n i t i e s  t o  herrrrperson, t he  appellee removed herse l f  from 
+ -----'-.-.- "- -"-- - -.- 
Pennsylvania t o  Florida,  renounced her  Pennsylvania residence, 

and, t h e r e a f t e r ,  i n  due time, i n s t i t u t e d  an ac t ion- . for  divorce - ,L,w+%m% z- -rs .,,---,,- --, -.-, * - - - - --- -=- -- 

, . id:$:' i n  t h e  Cir-o~t&t.-C.~~r% 1 ~ .  a n d  ... f o,r Da.d.e -.Co.wpy ,.-, FI~rid_a ,..- charging 

her  husband with . . extreme : . .  , .  , , crue l ty  , .  . . I .  - - habi tua l  . . . . . ... .... . indulgence .- . ... .... . .  i n  a 
*-IF,-_,. .. .. , .. . ... , ~ . . . .  .- .." . . 



violent  and ungovernable temper and wi l l fu l , .obs t inate  and 
. . , -._- 

I - . -  / continuous deser t ion f o r  one year. The cause, i n  the  Circui t  -- -.--. - --*--- ,"15 -%->-. -.-. . -- - > - _ r 

Court of Dade County, Florida,  proceeded through the  taking of  

testimony by a Special  Master i n  Chancery appointed by the  

Chancellor and the  f i l i n g  of a report  by the  Special  Master. 

I n  t he  meantime, the  Pennsylvania Conrt, a f t e r  denying t h e  

appellee leave t o  discontinue her  ac t ion f o r  divorce then pend- 

ing  i n  s a id  Court, proceeded t o  a f i n a l  decree dismissing 

appel lee ' s  s n i t  f o r  divorce. 

After  t he  o r ig ina l  Master's repor t  and reeommenda- 

t i o n s  i n  the  s u i t  a t  bar  were f i l e d ,  the  appellant  applied f o r  

leave t o  f i l e  an amendment t o  h i s  answer. The lower Court 

granted t h i s  motion, and appellant  f i l e d  an amendment s e t t i n g  

up the  Pennsylvania decree a s  a defense on the  grounds of r e s  

judicata.  The appellee f i l e d  a motion t o  s t r i k e  the  amendment 

t o  the  answer, and the  Ci rcu i t  Court, on July  31, 1947, granted --- 
appe l lee ' s  notion t o  s t r i k e  the  sa id  amendment and entered a _-_ * _ _  -- -- - -  - . - 

.-- - - _ -- P. --.--- .=, --, - 

i/ f i n a l  decI:reeeeaofZ divorce on t h e  ground of rextreme c rue l ty  only; - - --A- --..* "7--n;h.?A- .ss-~~-bVIL97<~ -';"T2rl _.---.------Ix--* * --- 
From t h i s  decree appel lant  appealed, assigning as e r r o r  t h e  

s t r i k i n g  of his answer, s e t t i n g  up the  Pennsylvania decree a s  a 

defense of r e s  judicata ,  cons t i tu t ing  a bar  t o  divorce on t h e  

ground of extreme eruel ty .  

The case w a s  argued by counsel f o r  respective p a r t i e s  

before t h i s  Court, and on September 27, 1948, the  Mandate and 

opinion of the  Supreme Court of Florida w a s  f i l e d  i n  the  Office 

of the  Clerk of t h e  Circui t  Conrt i n  and f o r  Dade County, 

Florida. The opinion of the  Supreme Court sa id ,  

wConsequently, we hold t h a t  the  learned 
chancellor er red i n  granting appel lee ' s  motion 
t o  s t r i k e  the  amendment t o  the  appe l lan t ' s  an- 
swer and i n  enter ing a f i n a l  decree of divorce 
i n  favor  of appellee. Fu l l  f a i t h  and c r e d i t  
should have been accorded the  f i n a l  decree o f  
t he  Pennsylvania court. 

n ( 5 )  The chancellor was correct  i n  deny- 
ing appe l lan t ' s  motion t o  dismiss appe l lee ' s  



b i l l  of complaint because a f i n a l  decree, 
a s  well  as the  law of a foreign jur isdie-  
t i o n ,  must be pleaded and proved. 

"The cause is reversed and remanded 
f o r  f u r t h e r  proceedings not inconsis tent  
with t h i s  opinion. T~ordon  v. Gordon, 
160 Fla. 838, 36 So. (2dJ 774-7771 

C ~ f t e r  the  Mandate was f i l e d  t h e  lower Court entered 

an order  rescinding the  order  of Ju ly  31, 1947, and entered an 

V' order denying appellee 's  motion t o  s t r i k e  the  amendment t o  ap- 

p e l l a n t ' s  answer. The lower Court allowed /I-- t h e  appellee --..-....-.--....-- - t o  re-  
-. -." . . 

spond t o  sa id  amendm 
..__."_._."4~.I- 

er ,  and later, on 

appl ica t ion,  granted leave t o  appellee t o  f i l e  an amended b i l l  

of complaint t o  which appellant  f i l e d  an amended -.< . answer. The 

cause was re fe r red  t o  a new Special  Master i n  Chancery and pro- 
u- I,-- 

ceeded t o  f i n a l  decree from which t h i s  appeal is  taken. 

I The question f o r  determination here is: Did the  
/ 
I Chancellor have t h e  power and au thor i ty ,  i n  h i s  d i sc re t ion ,  t o  4 

permit t h e  anendmant of t h e  pleadings by e i t h e r  of t he  p a r t i e s  
f 
\.%after t h e  Mandate of t h e  Supreme Court w a s  f i l e d  i n  t h i s  cause? 

By the  decision of t h i s  Court on the  first appeal, 

t he  Circui t  Court w a s  directed:  

( a )  To s e t  as ide  it 's order  granting 
appel lee ' s  motion t o  s t r i k e  appe l lan t ' s  amend- 
ed answer s e t t i n g  up the  Pennsylvania decree; 

(b) To allow the  appellant  an opportun- 
i t y  t o  prove the  Pennsylvania decree, and, i f  
proven ; 

( c )  To accord f u l l  f a i t h  and c r e d i t  t o  
t h e  f i n a l  decree of the  Pennsylvania court ;  
and 

(d)  To allow such f u r t h e r  proceedings 
as may not be inconsistent  with t h e  opinion. 

By s e t t i n g  as ide  t he  f i n a l  decree and sus ta ining the  l e g a l  suf- 

f i c iency  of t he  Warnenwent t o  defendant's answer", t h i s  Court, 

i n  e f f ec t ,  returned the  case t o  Rules f o r  f u r t h e r  proeeedings. 

. Almost t h e  i den t i ca l  s i t ua t ion  was encountered by t h e  

Court i n  t he  case of Federal Land Bank of Columbia v. Brooks, 



132 Fla. 506, 190 So. 737, where, a f t e r  lengthy pleadings, t he  

Chancellor s t ruck ce r t a in  port ions of t h e  answers s e t t i n g  up 

t h e  defense of non-claim and an appeal was taken from t h a t  

order  as well  as from an order  r e f e r r ing  the  cause t o  a  Special  

Master t o  take testimony upon the  i s sues  remaining. Upon the  

first appeal t h i s  Court held the  pleas of the  s t a t u t e  of non- 

claim t o  be good a s  a matter  of law and reversed the  order  of 

the  lower Court s t r i k i n g  the  pleas. Upon remand of t he  case 

t he  lower Court refused t o  al low an amended b i l l  by t h e  plain- 

t iffs on the  ground t h a t  it was without j u r i sd i c t i on  

such a f i l i n g .  A s  i n  t he  i n s t an t  case, t he re  was a second appeal,  

and the  Court s a i d  t h a t  no f i n a l  d isposi t ion of t he  cause had 

been made on first appeal,  but t h a t  the  o r ig ina l  mandate had 

done nothing more than sus t a in  the  l e g a l  suf f ic ienc ies  of cer- 

t a i n  p leas  of the  defendants. Reversing the  order  of t he  Chan- 

c e l l o r ,  t h e  Court s a id ,  

"The cause of ac t ion  was then, i n  l e g a l  
e f f e c t ,  remanded t o  t he  c i r c u i t  court ' f o r  
f u r t h e r  decree i n  accordance with, and not 
inconsis tent  with t he  ru l ing  of t h i s  court ,  
with leave t o  take  such fu r the r  proceedings, 
i n  t h e  cause as r i g h t  and jus t i ce  may require 
i n  a r r iv ing  a t  another decree which w i l l  ac- 
cord with t h e  ru l ing  and mandate of t he  ap- 
p e l l a t e  cour t ' ;  t h e  general r u l e  being t h a t  
an appeal i n  a chancery case i s  a ' s t ep  i n  
t h e  cause' . . 

"(2,3)  The court  ia sus ta ining the 
l e g a l  suff ic iency of a plea does not d i r e e t  
o r  award an i s sue  . . . nor does it pass 
upon t h e  f a c t s  of t he  case. The f a c t s  al- 
leged i n  t h e  plea ,  unless admitted, a r e  t o  
be-determined- a f t e r  t h e  testimony has been 
taken. The ru l ing  of t he  court  upon the  
l e g a l  suff ic iency of a plea does not ba r  
t he  taking of testimony as t o  matters  of 
f a c t  a l leged i n  t he  plea where i t s  l e g a l  
sufficiency is upheld." ( a t  pp 739-7401 

and fu r the r  went on t o  say, 

"However, t h e  lower court does have 
the  au thor i ty  and should i n  its sound dis- 
c re t ion  permit e i t h e r  par ty  t o  amend t h e i r  
pleadings a f t e r  t h e  case has been remanded 
by the  Supreme Court so long as such amend- 

1 ments do no t  set  up a new cause of ac t ion  
if and a r e  not inconsis tent  with t h e  disposi t ion 



Under t he  precedent established i n  t he  Brooks case, 

t he  Chancellor here would have been i n  e r ro r  had he refused t o  

allow t h e  f i l i n g  of t he  amended b i l l .  

[It is true t h a t  t h e  appellee d id  not attempt t o  adduce 

f a c t s ,  bekore the  first Spacial  Master appointed i n  t h i s  case, 

t o  sus t a in  a decree on the  ground of extreme c rue l ty  of a physi- - -- 
Qr c a l  nature o r  w i l l f u l ,  obstdnate and continuous desert ion f o r  

----. *\d 

more than one year.) There is a ce r ta in  re t icence on the  pa r t  

of most people t o  discuss t h e i r  int imate and secluded conjugal 

rela ' t ions i n  public.  The appellee upon the  advice of counsel 

f e l t  t h a t  she had made out a good case f o r  divorce and did not 

f e e l  it necessary t o  bare ce r t a in  intimate d e t a i l s  of her  nar- 

r i age  which had caused her  g rea t  physical pain and anguish. It 

f i n a l l y  became necessary, however, f o r  her  t o  swallow her  pr ide  

and divulge fu r the r  f a c t s  of her  marriage which made it impos- 

s i b l e  f o r  her  t o  continue a s  the  wife of appellant .  After  t h e  

case had been returned t o  the  pleading stage,  it would have been 

a great  i n j u s t i c e  f o r  the  lower Court t o  refuse  t o  allow the  

appe l lee ' an  opportunity t o  a i r  a l l  of the sordid d e t a i l s  of her  

marriage when it was incumbent upon her  t o  do so. 
J 
f 

f The amended b i l l  of complaint which appellee was per- 
! 

imi t t ed  t o  f i l e  i n  t he  pr incipal  cause presented the  same gener- 
f 

I/ ( a1 theory of the  appel lee ' s  case f o r  divorce and merely s t a t e d  

\ more spec i f i ca l l y  the  f a c t s  upon which she r e l i e d  t o  obtain t h i s  

\ divorce. 
! 
t 

I n  a s imi la r  case,  the  lower Court, a f t e r  two appeals,  

allowed the  p l a in t i f f  t o  f i l e  an amended b i l l  of complaint. 
J" 
tThe challenged amdndment was not inconsistent  with o r  repugnant 1 -= \= &-=* sflF: ,.-2."=-~w*:-v-'=--~a\~ --.-.. 

t o  t he  o r i g i n a l  b i l l ,  and the  ultimate purpose of the  o r ig ina l  - .  __ .r " ---_ < _  * -I 
---. _ . _  

J b i l l  and the  amendment was p rac t i ca l ly  iden t ica l .  The amend- 
/ / - -. - - - -. .- --, - - .-.--- -- -. 

ment as made and allowed simply supplied ce r t a in  f u r t h e r  
- - --X-- - 



necessary elements. I n  holding t h a t  the  amendment w a s  permis- - - -  -- --,r--."-=* ..__+- vl_ - - 
s i b l e  under our Chancery prac t ice ,  t h i s  Court sa id ,  

nA broad d i sc re t ion  is allowed t r i a l  
cour ts  i n  permit t ing amendments t o  pleadings, 
and where no s e t t l e d  r u l e  of law o r  proced- 

/J< 

ure is v io la ted  o r  j ud i c i a l  d i sc re t ion  abused, 
order  allowing amendment w i l l  not be dis-  
turbed." (Hollingsworth v. Arcadia C i t r u s  
Growers Ass'n, 154. b ' y  59. 

The appellant  r e l i e s  mainly upon t h e  case of Martiq 

v. Benson, 112 Fla. 364, 150 So. 603 (Appellant 's  Br ief ,  p 19). 

I n  t h a t  case, it should be pointed out ,  the  complainant f i l e d  

an amended b i l l  of complaint without leave of  court .  After  t h e  

defendant f i l e d  a motion t o  s t r i k e  the  amended b i l l ,  t he  Chan- 

c e l l o r  then entered a decree dismissing the  o r i g i n a l  b i l l ,  

s t r i k i n g  from the  f i l e s  the  amended b i l l ,  and denying t h e  com- 

p la inan t ' s  p e t i t i o n  f o r  leave t o  f i l e  t he  proposed amended b i l l .  

I n  the  first appeal the  Supreme Court had s e t t l e d  t he  law of 

the  case upon the  bas i s  of both pleadings and evidence, as dis-  

t inguished from t h e  case a t  bar  i n  which t h e  Court decided only 

t h a t  ce r ta in  pleadings were su f f i c i en t .  I n  t he  Martin case, 

the  Court s a id ,  

t h e  present case t he  amended b i l l ,  
had it been allowed, would not have changed 
t h e  s e t t l e d  law of the  case, a s  previously 
decided by a majority of t h i s  court on t h e  
former appeal,  when the  l a w  of t he  case is  
applied t o  t h e  f a c t s  cons t i tu t ing  the  ac tua l  
controversy between the  part ies ."  

I n  t h e  s u i t  a t  bar  t h e  only pointsof law decided by the  Court 

on t h e  former appeal were t h a t  the  Pennsylvania decree, i f  

pleaded and proven, was e n t i t l e d  t o  f u l l  f a i t h  and c red i t  and 

t h a t  t he  f a c t s  required t o  be proven under the  charge of "in- 

d i g n i t i e s  t o  the  personn were r e s  judicata. This law must then 

be applied t o  "the f a c t s  cons t i tu t ing  the  ac tua l  controversy be- 

tween t h e  par t ies ."  By permitting the  appellee t o  f i l e  an amend- 

ed b i l l  of complaint t he  Chancellor d id  not change t h e  s e t t l e d  

law of the  case, but  nere ly  allowed t h e  appellee t o  plead and 

prove a l l  of t h e  f a c t s  cons t i tu t ing  the  ac tua l  controversy 



between the  par t i es .  By so doing, t h e  Chancellor permitted 

t h i s  case t o  proceed within t he  bounds of equity. 

It is well s e t t l e d  t h a t  the  Chancellor is  clothed 

with broad d i sc re t ion  i n  t he  matter  of allowing o r  refusing amend- 

ments t o  t he  pleadings, and unless t he re  is gross and f lagran t  

abuse of the  d i sc re t ion ,  t he  appel la te  Court w i l l  not i n t e r f e r e  

with its exercise.  See Surfside Hotel v. W. E. Moorehead Co., 

149 Fla. 397, 5 So.(2d) 857. This is because t h e  lower Court 

must determine whether o r  not t he  amendment asked f o r  is  neces- 

sary  f o r  t he  purpose of determining the  r e a l  question i n  contro- 

versy between the  p a r t i e s  and whether o r  not it has been duly 

applied fo r .  (Peacock v. Feaster ,  51 Fla. 269, 40 So. 754. ) 

Thus, where the  appl ica t ion i s  made promptly a f t e r  the  necess i ty  

has been discovered and no s e t t l e d  r u l e  of law o r  procedure is 

p l a in ly  invaded o r  a sound d i sc re t ion  abused, t he  ac t ion  of t he  

lower Court i n  permit t ing amendments w i l l  not be disturbed,  

(Humphreys a. Smith, 102 Fla. 667, 136 So. 694) This Supreme 

Court has s a id  t h a t  more cases a r e  reversed f o r  re fusa l  t o  per- 

m i t  amendments t o  be mads than f o r  the  improvident allowance of 

them a s  not shown to  have been jus t i f i ed .  

Appellee, therefore ,  respec t fu l ly  contends t h a t  t h e  

Chancellor was correct  i n  granting appel lee ' s  motion t o  f i l e  an 

amended b i l l  of complaint. 

SECOND QUESTION 

WHERE A WIFE CHARGES THAT HER HUSBAND IS 

GUILTY OF EXTREME CRUELTY BY THE HUSBAND TO- 

WARD THE WIFE, AND THE HUSBAND SETS UP AS A 

DEFENSE A FINAL DECREE OF THE COURT OF COMMON 

PLEAS OF CAIBtlBBIA COUNTY, PENNSYLVANIA, DIS- 

MISSING A SUIT THEN PENDING, INSTITUTED I N  

SAID COURT BY THE WIFE FOR DIVORCE ON THE 

GROUND OF INDIGNITIES TO THE PERSON, WHICH 



SAID DECFtEE IS  ENTITLED TO FULL FAITH AND 

CFtEDIT, AND THE WIFE PROVE3 ACTS OF PHYSI- 

CAL CRUELTY, AND THE SPECIAL MASTER REG-  

OMMENDS A DIVORCE ON THE GROUND OF EXTEEBE 

CRUELTY OF A PHYSICAL NATURE, MAY THE 

CHANCELLOR THEN ENTER A FINAL DECREE FOR 

DIVORCE OM SUCH GROUND? 

The Chancellor answered the  foregoing question i n  t he  

a f f i rmat ive  by enter ing a f i n a l  decree granting divorce t o  ap- 

pe l l ee  i n  p a r t  upon t h e  ground of extreme cruel ty.  

I n  her amended b i l l  of complaint t h e  appellee..cha.rged 
&-- -..-u#%.**,~. ",-._ I ' - .-.-...--.- .-.----~~"-*---'.."' 

1 t h a t  the  appellant  was g u i l t y  of{extreae cruel ty.  ; I n  accordance 
r*r̂ r*r̂ r*r̂ ~--..X.YT-̂ YT-̂ --YT-̂ YT-̂ ~-YT-̂  -. - -l-...-...,. : )... . ..-7.,L ;.--;;.*: :.,;, .. .; . - ,.. 

.,.. _ _  , , ,. . .. . ,.. .. . . * - 

with t h e  Mandate of t he  Supreme Court the  Chancellor permitted 

the  appellant  t o  s e t  up i n  h i s  answer as  a defense t h e  f i n a l  

decree of t h e  Court of Common Pleas of Cmbria County, Pennsyl- 

vania,  dismissing the  s u i t  then pending between the  pa r t i e s ,  

which s u i t  was i n s t i t u t e d  i n  t h e  Pennsylvania court by t h e  ap- 

pe l lee  f o r  divorce on t h e  ground of i nd ign i t i e s  t o  t he  person. 

Before t h e  Special  Master the  wife thereupon proeeeded t o  prove 

t h e  following major f a c t s  which, f o r  the  purpose of brevi ty ,  are 

only highlighted here. 

After t h e  accidenta l  death by drowning of t h e  a ino r  

ch i ld  of t h e  pa r t i e s ,  t h e  funeral  was held on Thursday, Septem- 

ber  26, 1944, and appellant  ar r ived i n  Johns ton ,  the  home of 

t h e  pa r t i e s ,  on t h e  following Monday evening ( T r .  I T ,  p 255).  

The bereaved wife found it impossible t o  t e l l  her  husband t h e  

f a c t s  concerning t h e  circumstances by which t h e  chi ld  l o s t  i ts  

l i f e  because t h e  husband was constantly complaining of h i s  

journey home and of h i s  shock a t  t he  death of t he  ch i ld ,  saying 

t h a t  he was out f igh t ing  i n  t h e  war and t h a t  she was a t  hone 

supposed t o  be taking care of  t h e  ch i ld  and t h a t  he could not  

understand how she could neglect  the  ch i ld  so t h a t  it could 



drown the  way it did  ( T r .  11, p. 256). Later ,  t he  p a r t i e s  re- 

t i r e d  t o  a common bedroom, and without any exhibi t ion of ten- 

derness o r  a f f ec t ion  toward the  appellee,  t h e  appellant  i n s i s t -  

ed upon having sexual r e l a t i ons  with her  and so b ru t a l l y  used 

her  a s  t o  i n f l i c t  g r ea t  physical pain, so much so t h a t  she 

remonstrated, saying, 

"Morrie, l ease  leave me alone, it is 
paining me. 7 T r .  11, pp 256-257) 

The p a r t i e s  stayed i n  Johnstown together  f o r  about 

two and one-half months and the  appellant  demanded sexual re- 

l a t i o n s  with t h e  appellee p rac t i ca l ly  every night  during t h a t  

t ime, never exh ib i t ing  any tenderness o r  a f f ec t ion  toward the  

appel lee ,  but on t h e  contrary comporting himself so b ru t a l l y  i n  

t h e i r  sexual r e l a t i o n s  t h a t  he caused t h e  appellee t o  s u f f e r  

g rea t  physical pain and t o  p ro tes t  t o  him, 

"Morrie, please l e t  me a l o n ~ .  It is 
only cansin me pain and w i l l  leave me more 
n e r v o u ~ . ~  'i T r .  11, p. 258) 

The pain suffered by the  appellee on these  occasions usually 

l e f t  her extremely j i t t e r y  and nervous. During a l l  t h i s  period 

of time her  husband, however, continued t o  remind her  t h a t  while 

he w a s  away f igh t ing  t h e  war she was supposed t o  be home taking 

care  of h i s  ch i ld  and t h a t  i f  she had been a good mother, watch- 

i ng  t h e  ch i ld ,  it could not have drowned, He a l s o  frequently 

chided her  by say ing  t h a t  he did not want any children u n t i l  he 

got out of t he  service  so t h a t  he could take care of them and 

watch them himself, ( T r .  11, pp 257-8) 

A t  the  end of two and one-half weeks the  p a r t i e s  jour- 

neyed t o  v i s i t  appel lant ' s  mother i n  New York where again appel- 

l a n t  repeated h i s  accusations t h a t  she was responsible f o r  the  

death of t h e i r  ch i ld ,  and, continuing t o  demand sexual re la-  

t ionsh ip  with her ,  indulged i n  the  same painful ly  b r u t a l  treat- 

ment t h a t  he had used i n  Johnstown. ( T r .  11, p.259) After  two 

o r  th ree  weeks i n  New York appellant had t o  repor t  back t o  



naval duty and appellee went t o  the  home of a f r i end  where she 

had a physical  breakdown and was so weak t h a t  she required the  

a t t en t ion  of a physician f o r  two days before she could t r a v e l  

back t o  Johnstown. 

The p a r t i e s  s a w  each other  a t  the  home of appel lee ' s  

parents  i n  Johnstown on Thanksgiving 1944, but appellee refused 

t o  permit him sexual r e l a t i ons  on t h a t  occasion. She t o l d  him 

i n  the  presence of her  s i s t e r  t h a t  she would l i v e  with him no 

more because of h i s  constant accusations t h a t  she neglected 

watching the  ch i ld  and h i s  b ru t a l  methods of sexual re la t ion-  

ship. The appellant  f a i l e d  t o  deny e i t h e r  of these  accnsatiano 

( T r .  11, pp 262-3). About a week l a t e r  t he  appellee had another  

physical breakdown and the  doctor advised her t o  go away f o r  a 

complete r e s t .  ( T r .  11, p. 264) She t raveled t o  New Pork where 

she had a complete physical breakdown, being under a doctor 's  

care f o r  a period of two weeks, and returned t o  Johnstown about 

December 29, 1944 ( T r .  11, p. 265). Appellee ac tua l ly  feared 

t h a t  i f  she continued t h e  mar i ta l  r e l a t i on  with t he  appellant  

she would be constantly under a physician's care ( T r .  11, p.262). 

ESTHER JACOBITZ, appellee 's  s i s t e r ,  l ived  a t  t he  

parent ' s  home a t  the  time the  ch i ld  died. She corroborated the  

appel lee ' s  testimony t h a t  the  appel lant  had t o l d  t h e  appellee 

upon h i s  re turn  t h a t  i f  the  ch i ld  had been given proper care 

and a t t en t ion  the  accident would not  have occurred. She tes -  

t i f i e d  t h a t  the  p l a i n t i f f  was i n  a very nervous s t a t e  a t  t h i s  

time and t h a t  t he  appel lant ' s  remarks would make the  appellee 's  

body shake and her  hands tremble. M r s .  Jacobi ts  was a l s o  pre- 

sent  during t h e  Thanksgiving v i s i t  of the  appellant  and t e s t i -  

f i e d  t h a t  the  appellee a t  t h a t  time t o l d  the  appellant  t h a t  

she could not l i v e  with him any longer because of h i s  accusa- 

t i ons ,  unsympathetic a t t i t u d e  towards her  and b r u t a l i t y  i n  

sexual r e l a t i ons ,  and f u r t h e r  t e s t i f i e d  t h a t  t he  appellant  did 



not make any attempt t o  deny any of these  accusations.  ( ~ r .  11, 

pp 312 & 314). 

The appel lee  r e spec t fu l l y  contends t h a t  t h e  foregoing 

h igh l i gh t s  adequately show t h a t  on t h e  au tho r i t y  of Walker v, 

Walker, 132 Fla. 681, 182 So. 274, t h e  appel lant  was g u i l t y  of 

extreme physical  c r u e l t y  toward t h e  appel lee  and t h a t  t h i s  
----x -i-EC 

c rue l t y  d id  in ju reher  hea l th  and cause he r  t o  f e a r  t h a t  it 

would be permanently impaired, 

Two d i f f e r e n t  Specia l  Masters i n  Chancery heard t e s t i -  

mony i n  t h i s  case which testimony was i n  many cases conf l i c t ing .  

Each Master, however, had t h e  p a r t i e s  and t h e  witnesses before 

him and was ab l e  t o  observe t he  demeanor and deportment of a l l  

and t o  judge t h e  s i n c e r i t y  of the  testimony, and each Specia l  

Master found t h e  equ i t i e s  t o  preponderate i n  favor  o f  t he  ap- 

pe l l ee .  

The quest ion,  however, is: Although t h e  evidence 

proves t h e  charges of extreme c rue l t y  of a phys ica l  na ture ,  is 
,&"-%-.- ; - - ' 

..-,.A - " - - -. 
t h e  Pennsylvania decree a ba r  t o  a decree i n  a p p e l l e e t s  favor? 

t ( The Specia l  Master recognizes t h a t  t h e  evidence re- 

quired &sus t a in  t h e  charge of " ind ign i t i e s  t o  t h e  personn i n  

i 
Pennsylvania i s  exac t ly  t h e  same a s  t h a t  which would be required 

i /  t o  prove extreme c rue l t y  of a mental na ture  i n  F lo r ida ,  and, 

the re fore ,  defendant's plea b$ r e s  judica ta  a s  t o  extreme 

c rue l t y  6f a m m a u u r e  ( T r .  111, p. 478) The appel lee ,  I!' 
however, introduced f u r t h e r  corroborated evidence of he r  charge 

of  extreme c rue l t y  of a-sical nature. I n  order  t o  determine 

whether t h e  Pennsylvania decree is a bar  t o  such charges, it is 

necessary t o  examine both t he  Pennsylvania and Flor ida  law 

which app l ies .  \ 
i 

The applioable port ions of t he  Pennsylvania divorce 

s t a t u t e s  i n  fo rce  during t h e  period of time involved i n  t h i s  

cause a r e  as follows: 



n ( e )  Sha l l  have, by a c rue l  and barbarous 
treatment,  endangered the  l i f e  of t h e  in jured 
and innocent spouse; o r  

" ( f )  Sha l l  have offered such ind ign i t i e s  
t o  the  person of the  in jured and innocent spouse, 
as  t o  render h i s  o r  her condition in to le rab le  and 
l i f e  b u r d e n s ~ m e ; ~  

(Furdon's Pennsylvania S ta tu tes ,  T i t l e  23, Sec.10; 
Acts of 1943 P. L. 21 - Act No. 10.)  

Those port ions of t h e  Florida S t a tu t e s  i n  force  a t  t h e  

time of  the  commencement of the  ac t ion  a r e  as follows: 

"65.04 Grounds f o r  Divorce. -- (4)  Extreme 
c rue l ty  by defendant t o  complainant. . . . (7 )  
Will ful ,  obs t inate ,  and continued deser t ion of 
complainant by defendant f o r  one y e a r o n  

(Florida S t a tu t e s  Annotated.) 

Each separate s t a tu to ry  ground of divorce by the  weight 

of au thor i ty  cons t i tu tes  a separate cause of ac t ion  and t h i s  r u l e  

has long been recognized i n  Florida,  

*The first s u i t  between the  p a r t i e s  was f o r  
a divorce upon the  s t a tu to ry  ground of  'habitual  
indulgence by defendant i n  v iolent  and ungovern- 
ab le  tempert . . . . 

"This second s u i t  between t h e  same p a r t i e s  
a s  p l a i n t i f f  and a s  defendant is  f o r  a divorce 
upon t h e  s t a tu to ry  ground of 'extreme c rue l ty  
by t h e  defendant t o  complainant ' \7 r-^It 5s 
consequently not f o r  t he  same cause of a c t i o n o w  
( P r a l l  v. P r a l l ,  58 Fla. 496, 50 So* 867) 

The Courts of Pennsylvania have dist inguished the  

separa te  grounds of " indigni t ies  t o  t h e  persoriw and ncrue l  and 

barbarous treatment a s  follows: 

"The a c t  c l ea r ly  d is t inguishes  between 
c rue l  and barbarous treatment on t h e  one hand, 
and ind ign i t i e s  t o  t h e  person on the  other ,  as 
causes f d r  &iirorce, and requires  t h a t  t h e  first 
s h a l l  endanger l i f e .  A s ing le  a c t  of orueJtytqay 
be so severe and with such a t tending circumstanc- 
e s  of a t r o c i t y  as t o  j u s t i f y  a divorce. No s in-  
g l e  a c t  of indigni ty  t o  t he  person is sufficient 
cause f o r  a divorce; t he re  must be such a course 
of  conduct o r  continued treatment as renders t h e  
wife's (or husband's) condition in to le rab le  and 
l i f e  burdensome. The ind ign i t i e s  need not be 
such as t o  endanger life o r  heal th;  it is  suffi- 
c ien t  i f  the  course of treatment be of such 
character  a s  t o  render t he  condition of any 
woman ( o r  laan) of ordinary s e n s i b i l i t y  and 
del icacy of f ee l ing  in to le rab le  and her  ( o r  
h i s )  l i f e  burdensome. w ( i t a l i c s  supplied) 
K r u g  V. Krug, 22 Pa. Sup. C t .  572, Text p. 573- 

7, 



The law of Pennsylvania, therefore ,  does ~ o t  require  t h e  plain- 

tiff t o  prove t h a t  the  conduct of t h e  defendant was such a s  t o  

endanger p l a i n t i f f ' s  l i f e  o r  hea l th  i n  order f o r  p l a i n t i f f  t o  

obta in  a divorce under t h e  cause of ac t ion  designated as "in- 

d i g n i t i e s  t o  the:personn. 

Pennsylvania has, by s t a t u t e ,  divided divorces on t h e  

grounds of ncruel tgw i n t o  two separate causes of ac t ion.  Flor- 

i da  on t h e  other  hand has d i f f e r en t i a t ed  wcruel tyw by jud ie ia l  

r u l e  r a the r  than by l e g i s l a t i v e  a c t .  The matter has been dis- 

cussed by our Supreme Court a s  follows: 

"The r u l e  enuneiated by t h i s  Court i s  
t h a t  a divoree on the  ground of extreme c rue l ty  
w i l l  be denied where there  is no ac tua l  bodily 
violence. unless the  treatment com~lained of be 
such a s  damagts heal th  o r  renders 'cohabitation 
in to le rab le  and unsafe, o r  unless there  a r e  
t h r e a t s  of mistr6atratent of such kina- a s 7 6  -cause 
reasonable and abiding apprehension of bodily - 
violence so a s  t o  render it impracticable t o  
discharge mar i ta l  dut ies .  ( i t a l i c s  supplied) 
( ~ a s i l o t t i  v. Mas i lo t t i ,  7 SO. (2d) 132;- 150  la. 
86.) 

"Cruelty need not be ac tua l  bodily harm, 
but it i s  enough t o  sus ta in  the  charge where it 
is  es tabl ished t h a t  the re  was a course of con- 
duct on the  p a r t  of t he  defendant calculated t o  
t o r t u r e  ' the  mental o r  emotional naturetand which 
would 'no t o  t h e  extent  of a f fec t ing  bodilv 
healtht:" (Grata v. Gratd, 137 F F ~ .  709; 
188 So. 580) 

and the  Pennsylvania and Florida causes of ac t i on  were compared 

i n  t he  previous appeal of t h i s  case, 

"This Court has of 
textreme crueltym--on 

I/ mental. Apparently Pennsylvania, through its 
l e g i s l a t i v e  body, has a l s o  given cognizance t o  
t h i s  d i s t i nc t ion  by providing separate grounds 
f o r  divorce, to-wit: ' ind ign i t i es  t o  t h e  per- 
son' and 'Cruel and barbarous treatment' which 
endangers t he  l i f e  of t he  in jured and innocent 
spouse. The f o m e r  ground appears from the  ad- 
judicationsof t h e  Pennsylvania Courts t o  f a l l  
i n t o  our c l a s s i f i c a t i o n  of ~ e n t a l  c rue l ty  and 
t h e  l a t t e r  i n t o  t he  category of p h y m  cruelty." 
(Gordon v .  Gordon, 160 Fla. 838, -.(2&)-9'%.) 

The language i n  the  Gordon case conclusively shows 

t h a t  t h i s  Court regards our "mental cruel ty" and Pennsylvaniats 



" indigni t ies  t o  t h e  personn a s  the  same cause of ac t ion and our 

"extreme c rue l ty  of a physical naturen as a d i s t i n c t  cause of 

ac t ion  of a c l a s s i f i c a t i o n  s imi la r  t o  t he  Pennsylvania one of 

"cruel and barbarous treatmentw. The appellee 's  l i b e l  f o r  div- 

orce i n  Pennsylvania charged the  appellant with " indigni t ies  t o  

PL., t h e  personn but d id  not charge the  appellant  with "cruel and 

barbarous treatment. 

I n  t h e  ins tan t  case, a s  pleaded and proven, t h e  ap- 
. - 

pel lee  r e l i e d  on two d i s t i n c t  causes of ac t ion,  (l!_"physicalu , 

-- 
1 extreme c rue l ty  by the  defendant toward the  p l a i n t i f f ,  and ( 2 )  

8 ;  t;l.' 
3. ,- 

i (1: wi l l fu l ,  obst inate  and continuous desert ion of the  p l a i n t i f f  by 
. ' 

'i 0 
\ the  defendant f o r  more than one year (which l a t t e r  cause of 

$3 
JI; % act ion w i l l  be discussed i n  the  next question. 
&+ > > . . 

A s  appellee has pointed out ,  t h i s  Court has held t h a t  

; r' extreme c rue l ty  of a ph~sim-1 nature i s  a d l a t & a u s e  o f  
- 

actiog' from extreme c rue l ty  of a mental nature and t h a t  appel lee ' s  
-=--..- - -- 

.-A+--- - 
Pennsylvania l i b e l  was not based on "physical crueltyn.  The ap- 

.--. ' .-*--. "---- *-. ' -.-. -*-. ." ,*- 

pel lan t  has urged t h a t  the  dismissal  of the  Pennsylvania l i b e l  

based on " indigni t ies  t o  t he  personn was a bar t o  the  su i t .  A 

p r i o r  domestic judgment was pleaded a s  r e s  judicata under almost 

i den t i ca l  circumstances, but our Supreme Court ruled: 

"The first s u i t  between the  p a r t i e s  was 
f o r  a divorce upon t h e  s ta tu tory  ground of 
'habitual  indulgence by defendant i n  violent  
and ungovernable temper1 . . . 

"This second s u i t  between the  same p a r t i e s  
a s  p l a i n t i f f  and a s  defendant is  f o r  a divorce 
upon the  s t a tu to ry  grounds of 'extreme c rue l ty  
by the  defendant t o  conplainant',  and of t w i l l -  
f u l ,  obst inate  and continued desert ion of t he  
complainant by the  defendant f o r  one year1. It 
i s  c-~nif?-qg_e.n-&&y .naO -f er - t_he same cause of a&tfan. 

----, = _l---.2-.---7il . ..+- - 
e . . .  

"By reference t o  the  b i l l  of complaint s e t  out 
i n  the  statement it w i l l  be seen t h a t  the  f a c t s  
here a l leged a r e  not i n  substance the  same as 
those a l leged i n  the  f-st s u i t  as above s t a t ed ,  
and a l s o  &at t he  decree here sought i s  upon 
grounds d i f f e ren t  from those of the  first s u i t .  
This being so under the  pr inciples  above s t a t e d ,  
the  plea of res adjudicata was properay overruled. 



It does not  now appear t h a t  t he  conduct of 
t he  p l a i n t i f f  operated a s  an estoppel  i n  pais  
t o  prevent t he  prosecution of  t h i s  s u i t  f o r  
d ivorceon ( i t a l i c s  supplied) 
P r a l l  8 .  P r a l l ,  58 Fla. 496, 50 So. 867. 

Upon another occasion our Court considered the  e f f e c t  

of a Georgia judgment and i n  oar  leading case held: 

" (1 ,2)  The record disc loses  t h a t  t he  part- 
i e s  were heard by the  Superior Court of Fulton 
County, and a f t e r  submitting the  i s sues  t o  a 
jury, received a verdic t  and entered a judgment, 
and we there fore  conclude t h a t  the  c rue l  t r e a t -  
ment provided f o r  i n  t he  Georgia Code, supra, 
and the  extreme c rue l ty  recognized by the  Flor- 
ida  laws as ground f o r  divorce are similar, and 
t h a t  the  record of j ud i c i a l  proceedings of t he  
Superior Court of Fulton County, Georgia, dated 
December 9, 1940, introduced i n  the  case a t  bar ,  
recognized by Section 1 of Ar t ic le  I V  of t he  
Federal Consti tut ion,  s h a l l  and must be recog- 
nized by the  Courts of Florida and given o r  
awarded f u l l  f a i t h  and c red i t  . . . 

. . . The t e s t  of t he  i d e n t i t y  of t he  
causes of ac t ion ,  f o r  the  purpose of determin- 
ing the  question of r e s  adjudicata,  is the  
i d e n t i t y  of the  f a c t s  e s s e n t i a l  t o  the  mainten- 
ance of the  ac t ions .  It is the  essence of es- 
toppel  by judgment t h a t  it be made ce r t a in  t h a t  
the  precise  f a c t s  were determined by the  former 
judgment . . . . 

"(7)  The case a t  bar  is  a second s u i t  
between the  same p a r t i e s  and predicated not only 
on the  gro.und of extreme c rue l ty  ( c rue l  t r e a t -  
ment), but t he  add i t iona l  s t a tu to ry  grounds of 
hab i tua l  indulgence of an ungovernable temper 
and desert ion.  The judgment entered i n  the  
Superior Court of Fulton County, Georgia 
agains t  the  appellee (J. C. Bagwell, Jr. 1 and 
i n  favor of the  appel lant ,  operate$ a s  an ss- 
toppel  i n  the  second s u i t  only a s  t o  every 
point and question t h a t  was ac tua l ly  l i t i g a t e d  
and determined i n  the  S u p ~ r i o r  Court of Fulton 
County, and the  judfflaent-sf the  Superior Court 
of Fulton Comity is  not aonclasive a s  to o the r  
matters  t h a t  might have been, but were not ,  
l i t i g a t e d  o r  decided. See P r a l l  v. P r a l l ,  supra. 

"(8)  The r u l e  enunciated i n  P r a l l  v. P r a l l ,  
sapm, placed t h e  burden of proof on the  appel- LL 
purpose of determining the  question of res adjud- 
i c a t a ,  t h a t  tho  precise f a e t s  offered by t h e  
p l a i n t i f f  below were heard and determined by 
t h e  Superior Court of Fulten County, Georgia. 
Our study of the testimony disc loses  t h a t  only 
some th ree  o r  four  witneskes appeared and t e s t i -  
f i e d  i n  t h e  Superior Court of Fulton County, but 
a t r a n s c r i p t  of the  testimony so  given does not 



appear i n  t h e  record. It was,-no doubt, t he  
view of the  Chancellor below t h a t  t h e  appellant  
f a i l e d  t o  carry  the  burden of proof required by 
law and f o r  t h i s  reason entered the  decree here 
assai led .  " ( i t a l i c s  supplied) 
Bagwell v. Bagwell, 14 So. ( 2d) 841, 153 Fla. 471. 

I n  the  first appeal of t h e  ins tan t  case the  Court a l s o  

considered the e f f e c t  of t he  Pennsylvania decree on a divorce 

granted upon t h e  grounds of "mental cruel tyn and sa id ,  

nThe character  of testimony produced by 

i n  Pennsylvania. . ... . Consequently, we held 
&hat t he  learned Chancellor er red i n  granting 
appellee 's  motion t o  s t r i k e  the  amendment to- the  
appel lant ' s  answer and i n  entering- a f i n a l  decree 
of divorce i n  favor of appellee. F u l l  f a i t h  and 
c r e d i t  should have been accorded the  f i n a l  decree 
of t h e  Pennsylvania C o ~ r t . ~  ( i t a l i c s  sup l i e d )  
Gordon v. Gordon, 160 Fla. 838, 36 So. ( 2d P 774. 

( Since t h e  character  of the  proof necessary t o  e s t ab l i sh  

/earerne c rue l ty  of a physical nature is e s sen t i a l l v  d i f f e ren t  
I - 
from t h a t  the  appellee would have been required t o  present t o  

' ,  
I g I 
I r / es t ab l i sh  her  charge of i nd ign i t i e s  t o  t h e  person had she pur- 
! J t  1 sued her  act ion i n  Pennsylvania, the  Pennsylvania decree should 

not be r e s  jndicata of t h e  causes of ac t ion r e l i e d  upon by the  
i 
i 

hgpellee i n  the in s t an t  ease. Appellee respec t fu l ly  contends 

t h a t  having met t he  burden of proving extreme c rue l ty  of a phy- 
c_ ---.__ 

&nature t o  t he  sa t i s f ac t ion  of t h e  Special Master and t h e  

Chancellor, she is e n t i t l e d  t o  a f i n a l  decree of divorce upon 

the  ground of extreae cruelty.  

WHERE I T  APPEARS FROM THE TESTIMONY OF 

THE WIFE I N  HER SUIT FOR DIVORCE THAT HER 

HUSBAND BY INNUENDOES AND INSINUATIONS 

CHARGED HER WITH LACK OF PROPER CAKE OF THEIR 

MINOR CHILD IMMl3DIATELY AFTER THE TRAGIC 

DEATH OF SAID CHILD BY ACCIDENTAL DROWNING, 



AND THAT mR HUSBAND, DURING THIS GRIEF 

STRICKEN PERIOD, INSISTED UPON SEXUAL RELA- 

TIONS WITH HER WITHOUT DISPLAY OF AFF.ECTION, 

AND WHEN SHE WAS NOT I N  THE MOOD THEREFOR, 

CAUSING HER MENTAL AND PHYSICAL PAIN, AND 

THAT HER HUSBAND FAILED TO OFFER ANY APOLOG- 

IES FOB HIS BRUTALITY OR RETRACTION OF HIS 

ACCUSATIONS, BECAUSE OF WHICH THE PARTIES 

D I D  NOT THEREAFTER LIVE TOGETHER FOR A PERIOD 

OF MORE THAN ONE YEAR, MAP THE CHANCELLOR 

THEN BY FINAL DECREE GRANT A DIVORCE TO THE 

WIFE ON THE GROUND OF WILLFUL, OBSTINATE AND 

CONTINUED DESERTION FOR MORE THAN OWE YEAR? 

The Chancellor answered t h e  foregoing question i n  t h e  

a f f i rmat ive  by en te r ing  h i s  f i n a l  decree grant ing  a divorce t o  

appel lee  on t h e  ground of wil l ful ,  obs t ina te  and continued de- 

s e r t i o n  of her by appel lant  f o r  one year. 

I n  t h e  i n s t a n t  case t h e  appel lee  contended, ' , ;&~dthe  

appe l l an t  admitted t h a t  t h e  p a r t i e s  d i d  not  l i v e  toge ther  a s  man 

and wife a t  any time - a f t e r  January 2, 1945. The appel lee  f i l e d  
___1_CI---- 

her  l i b e l  f o r  divorce i n  Pennsylvania on January 28, 19b6, a t  

which time t he  p a r t i e s  had not l i ved  together  a s  man and wife 

f o r  a continuous period of one year  and twenty-four days. No 

cause of a c t i on  f o r  divorce on t h e  ground of deser t ion  had 

matured i n  Pennsylvania a t  t h e  time of t h e  f i l i n g  of t h e  l i b e l ,  

because t h e  deser t ion  must have continued f o r  a term and space 

of two years  before Pennsylvania recognizes deser t ion  a s  a cause 

of a c t i on  f o r  divorce, The Pennsylvania s t a t u t e  says: 

" ( d )  S h a l l  have committed w i l l f u l  and 
malicious deser t ion ,  and absence from the  habi- 
t a t i o n  of t h e  in ju red  and innocent spouse, 
without a reasonable cause, f o r  and during t h e  
term and space of  two years;" 

(Purdont s Pennsylvania S t a tu t e s ,  T i t l e  23, Sec. 10; 
Acts of 1943, .P, L. 21 - Aet No. 10 )  



On the  other  hand the  desert ion complained of had continued f o r  

a period of more than one year and, therefore ,  was recognized 

i n  Florida a s  a cause of ac t ion f o r  divorce. 

"Once s t a tu to ry  ground f o r  divorce be- 
cause of desert ion has occurred, r i g h t  t o  
divorce becomes 'vested1 and cannot be taken 
away from t h e  in jured party except by h i s  o m  
ac t .  (Anders v. Anders, 153 Fla. 54, 13 
So.(2d) 603.) 

"By a decree which is now challenged t h e  
appellee was awarded a divorce from the  appel- 
l a n t  on the  ground of desert ion.  

nThe b i l l  of complaint was  f i l e d  on 
September 23, 1940, averr ing t h a t  t he  appel- 
l a n t  l e f t  t he  appellee on March 28, 1939. It 
is shown i n  the  record t h a t  meanwkils, on 
A p r i l  14, 1939, appellee entered s u i t  against  
appellant  charging extreme cruel ty  and t h i s  
s u i t  terminated i n  a decree, October 11, 1939, 
dismissing h i s  b i l l  of complaint, 

. . . The intervening l i t i g a t i o n  pended 
181 days from April  14, 1949, when the  b i l l  
was f i l e d ,  t o  and including October 11, 1939, 
when it was dismissed. . . 

". . . but 544 days elapsed between the  
a c t  of deser t ion and the  f i l i n g  of t he  b i l l  of 
complaint charging it. The remainder, a f t e r  
deducting 181 days t h a t  the  intermediate liti- 
gation pended, is 363, therefore,  the  b i l l  
lodged September 23, 1940, was preaature by 
th ree  days and the  decree is reversed with in- 
s t ruc t ions  t o  dismiss t he  cause." (Young v. 
P o w ,  152 Fla, 712, 1 2  So. (ad)  885). 

In  t h e  Younq case, supra, t h e  Court held t h a t  the  f i l -  

ing and prosecution of the  extreme c rue l ty  s u i t  " tol led" the  

lapse  of time which would bring in to  being a cause of ac t ion 

under t he  desert ion s t a t u t e ,  and t h a t  t he  p l a i n t i f f  husband 

should have waited an addi t iona l  t h ree  days before f i l i n g  h i s  

b i l l  so t h a t  the  f u l l  year of Wuntolledm time should have 

elapsed before bringing h i s  b i l l  f o r  desertion. (In t he  in s t an t  
>' 

case, however, more than a year had elapsed Before the  appellee 

brought her  l i b e l  f o r  divorce i n  Pennsylvania, and a s  a r e s u l t  

; a cause of ac t ion  f o r  desert ion became vested r and could 
, ; - -  ̂ _  _ _  ._-- - - 
/ not be taken away by a second s u i t  based on another cause of 

V 1 
action.  / 

I / 



Appellee's cause of ac t ion f o r  divorce on the  ground 

of w i l l f u l ,  obs t ina te  and continuous desert ion f o r  more than 

one year is based upon the  following proven and corroborated 

f a c t s :  

MIRIAM GOLDHABER, a twenty-one year  o ld  g i r l ,  f inan- 

c i a l l y  independent i n  he r  own r i g h t ,  married MORRIS GORDON, an 

employee i n  her  family 's  business establishment of which she 

was pa r t  owner, on March 9, 1941 (Tr .  11, pp 246 & 248). Be- 

tween t h e  t i m e  of marriage and January 10, 1944, a t  which time 

the  husband was inducted i n t o  t he  U. S. Navy, MORRIS GORDON, by 

complaints t o  h i s  wife and quarre ls  with members of her  family 

about h i s  s a l a ry  and working conditions, had created a condition 

of turmoil which placed the  appellee under a condition of con- 

s iderable  nervous s t r a in .  One ch i ld ,  a boy, had been born issue  

of t h e  marriage on July  24, 1942. On September 24, l9&, t h i s  

ch i ld  l o s t  i t s  l i f e  by accidenta l  drowning m d  was buried on 

Thursday, September 26, 1941, ( T r .  11, p. 255). The appellant  

was able  t o  secure emergency leave and t r ave l  from h i s  duty a ta-  

t i o n  a s  i n s t ruc to r  a t  Pear l  Harbor t o  t he  home of t he  p a r t i e s  

i n  Johnstown, a r r iv ing  the re  on the  Monday following the  funeral .  

Upon h i s  a r r i v a l ,  ins tead of t r e a t i n g  the  ch i ld ' s  death as a 

mutual unavoidable misfortune, he t o l d  h i s  w i f e  and her  family 

and h i s  mother t h a t  h i s  wife was responsible f o r  the  death of 

t h e  ch i ld  and t h a t  he wanted no more children u n t i l  he was ab l e  

t o  be a t  home and watch over them. These accusations were first 

made upon the  day of h i s  a r r i v a l  a t  home and were repeated by 

him many times t h e r e a f t e r  during the  period of approximately 

one month during which h i s  naval leave extended. I n  addi t ion 

t o  t h i s ,  he changed h i s  physical treatment of her from t h a t  he 

had formerly accorded, and a f t e r  subject ing her  t o  mentally 

t o r tu r ing  accusations by day, demanded h i s  mar i ta l  sexual r i g h t s  

by n igh t ,  and i n  t h e  exerc ise  of these r i g h t s  comported himself 



i n  such a b r u t a l  manner toward h i s  wife t h a t  he caused her  

extreme physical pain. The appellant  knew t h a t  he was causing 

her  pain because her  suf fe r ing  was so intense t h a t  on every 

occasion she renonstrated and complained t h a t  he was causing 

her physical pain which would leave her  i n  a d i s t ressed  and 

nervous condition. But desp$te h i s  wife's p ro tes t s  he did  not 

d e s i s t  from causing her  pain, and upon h i s  departure and re tu rn  

t o  Naval duty t he  appellee,  as a r e s u l t  of h i s  treatment of her ,  

required the  care of a physician. The appellee had come t o  

f e a r  t h a t  a continuance of the  mar i ta l  r e l a t i on  between them 

would subject her  t o  continued mental t o r t u r e  by day and physi- 

c a l  t o r t u r e  by night  and t h a t  under these  c i r c u s t a n c e s  her  

heal th  would be permanently impaired. He secured an emergency 

leave and returned t o  t h e i r  home i n  Johnstown on Thanksgiving 

1944. On t h a t  occasion, i n  the  presence of her  s i s t e r  whose 

corroboration i s  i n  t he  record, she t o l d  her  husband h i s  con- 

t i n u a l  accusations t h a t  she was responsible f o r  the  death of 

t h e i r  ch i ld  and h i s  b r u t a l  treatment of her  i n  t h e i r  sexual re- 

l a t i o n s  convinced her  t h a t  if she continued t o  l i v e  with him she 

would always be under the  care of a physickan. MORRIS GORDON 

did  not deny these  accusations and offered no apologies,  d id  

\i not ask f o r  any forgiveness and made no promises of r e fom o r  

b e t t e r  treatment i n  t he  fu ture .  A few days l a t e r  she again 

suffered a physical breakdown and was sen t  by her  family t o  

New York f o r  r e s t  and medical care ,  returning t o  Johnstown on 

December 29, 1944 (Tr. 11, pp 255-265). 

The husband, MORRIS GORDON, again on leave, had been 

a t  the  home of the  p a r t i e s  on about Christmas 1944, but t he  

day before her  re turn  removed himself from t h a t  home and went 

t o  l i v e  with h i s  s i s t e r  who resided i n  Johnstown. A t  the  

p l a i n t i f f ' s  request t he  p a r t i e s  had a conference on January 2, 

1945, i n  the  mar i ta l  home a t  appellee 's  request ,  and the  appellee 



again t o l d  the  appellant  t h a t  she could no longer l i v e  with 

him a s  h i s  wife,  because she feared a r e p e t i t i o n  of h i s  pas t  

misconduct, more accusations t h a t  she w a s  responsible f o r  t he  

death of t h e i r  ch i ld  and increasingly b ru t a l  and painful  m i s -  

treatment of her  i n  t h e i r  sexual re la t ions .  Again t he  appel- 

l a n t  f a i l e d  t o  o f f e r  any apologies f o r  h i s  b r u t a l i t y  o r  re- 

t r a c t i o n  of h i s  accusations, and the  p a r t i e s  discussed a 

divorce, t he  husband making ce r t a in  f i nanc i a l  demands t o  which 

the  wife responded t h a t  she would r a t h e r  discuss them i n  t h e  

presence of the  family attorney. The p a r t i e s  made an appoint- 

ment t o  meet i n  t h a t  lawyer's o f f i ce  t h e  following day, but t he  

defendant did not appear and never returned t o  t he  p a r t i e s t  

home ( T r .  11, pp 265-267). 

Appellant respec t fu l ly  contends t h a t  these  f a c t s  make 

out a c l e a r  case of deser t ion of t h e  w i f e  by the  husband. Such 

a case f a l l s  under t he  general c l a s s i f i c a t i o n  of nconstruct ive 

desert ionw. Our Court has sa id ,  

"In a s u i t  f o r  divorce on t h e  ground of 
w i l l f u l ,  obs t inate ,  and continued deser t ion 
f o r  t h e  s t a tu to ry  period, it is immaterial 
which of t he  married p a r t i e s  leave t h e  mari- 
t a l  home, the  one who intends bringing the  
cohabitat ion t o  an end commits t he  d e s e r t i ~ n . ~  
Hudson v. Hudson, 59 Fla. 529, 51 So. 857. 

The proof leaves no doubt t h a t  a f t e r  t h e  death of t he  ch i ld ,  

MORRIS GORDON indulged i n  a course of conduct which was calcu- 

l a t e d  t o  and d id  cause h i s  wife, M I R I A M  GORDON, t o  s u f f e r  men- 

t a l  anguish and physical pain, r e su l t i ng  i n  an i l l n e s s  which 

the  appellee described a s  a wbreakdown* during which she re- 

quired the  se rv ices  of a physician. Her f e a r  t h a t  she would 

be subjected t o  t h e  same treatment by him i n  t h e  fu ture  and t h a t  

t h i s  would r e s u l t  i n  permanent i n ju ry  t o  her  hea l th  caused her  

t o  t e l l  him on Thanksgiving 1944 t h a t  she could no longer l i v e  

with him a s  h i s  wife because of what he had done and her  f e a r  of 

a continuation of h i s  wrongdoing. Her s i s t e r  t e s t i f i e d  t h a t  she 

was under such a nervous tens ion because o f  the  treatment of her  



by her  husband t h a t  she reached a point where even he r  hands and 

body m u l d  tremble when he made these  remarks t o  he r  ( T r .  11, 

P. 312). 

I n  cases of cons t ruct ive  deser t ion  it is not  neces- 

sary t h a t  t h e  wrongful conduct of t h e  offending spouse, which 

is the  motivating cause f o r  t h e  termination of conjugal r e l a -  

t i o n s ,  be i n  i t s e l f  of such g r av i t y  as t o  cons t i t u t e  a separa te  

cause of a c t i o n  f o r  divorce. 

"Where a wife severs  t h e  conjugal r e la -  
t i o n  and separa tes  from her  husband, a very 
s t rong  case of  w i l l f u l  and determined e f f o r t  
t o  fo r ce  he r  t o  leave  him, or  by wrongdoing . . . t o  make l i f e  so unbearable t h a t  she can- 
not  continue t o  l i v e  with him, i s  necessary t o  
be es tab l i shed  i n  o rder  t o  j u s t i f y  a d ivorceen  
(Stevenson v. Stevenson, 84 Fla. 678, 94 So. 860.3 

It is ha+d t o  imagine any course of conduct by a hus- 

band which would make h i s  w i f e f s  l i f e  more unbearable than t h a t  

indulged i n  by MORRIS GORDON toward h i s  wife a f t e r  t h e  death of 

t h e i r  chi ld .  And it must be presumed t h a t  t h i s  conduct was  ill- 

f u l  because it extended over a period of a t  leas t  a month and. 

was pe r s i s t ed  i n  desp i t e  t h e  pleadings and p ro t e s t s  of h i s  wife. 

Af ter  weighing t h e  evidence t he  Spektal  Master reported a s  f o l -  

lows : 

"As  may always be expected i n  cases of 
t h i s  charac ter ,  which involve respectable people 
and where t h e  grounds f o r  divorce a r e  predicated 
upon t he  in t imate  r e l a t i onsh ip  of t h e  p a r t i e s ,  
corroborat ion of t h e  manner i n  which t he  physi- 
c a l  a c t s  complained of  occurred is  impossible. 
Likewise, t he  motives of t h e  p a r t i e s  i n  e i t h e r  
seeking t o  d issolve  t h e  mar i t a l  r e l a t i o n  o r  t o  
continue it, a s  a means of weighing t h e  t r u th -  
f u lne s s  of t h e i r  testimony is i n  moat ins tances  
unre l iable .  That t h e  p l a i n t i f f  on January 2, 
1945, no longer f e l t  any love toward t h e  defend- 
a n t  seems self-evident .  That t h e  defendant to -  
day possesses no de s i r e  f o r  a reconc i l i a t ion ,  
although he does not wish t o  have t he  bonds of 
matrimony dissolved would a l s o  seem obvious. 

"There seems t o  t h e  Specia l  Master t o  be 
convincing evidence t h a t  a f t e r  t h e  unfortunate 
demise of t h e  i n f an t  ch i ld ,  t h e  p l a i n t i f f  qu i t e  
na tu r a l l y  was emotionally p ros t r a t e  with g r i e f .  
The death of a small loved one c rea tes  a heavy 
cross  t o  bear  under any circumstances and t h e  



acc iden ta l  drowning of t he  chi ld  under t h e  
f a c t s  presented i n  t h i s  case was a misfortune 
and tragedy, burdensome beyand-.belief. Aecu- 
s a t i ons  by t h e  husband of negligence and lack 
of care  and a t t en t ion ,  pa r t i cu l a r ly  when made 
soon a f t e r  t h e  incident ,  would v i s i t  upon t h e  
wife and mother immeasurable mental anguish. 
The Special  Master f i nds  t h a t  a f t e r  weighing 
a l l  of t h e  evidence it preponderates i n  plain- 
t i f f ' s  favor t h a t  t h i s  s i t u a t i o n  confronted her  
immediately a f t e r  t h e  death of the  ch i ld  and con- 
t inued u n t i l  t he  separat ion of t h e  pa r t i e s .  

" L g & e l  treatment is,  however, not a 
/ s u f f i c i e n t  gro%Z~T?h-this case t o  dissolve t he  

I marriage s ince  t h a t  i ssue  has already been de- 
cided adversely t o  t he  p l a i n t i f f  by a P e ~ s y l -  

j vania Court (even though p l a i n t i f f  d id  not ap- 
5 pear and present her  evidenee i n  t h a t  cause 

although she had the  opportunity t o  do so.)  The 
t Special  Master f u r t h e r  f inds ,  however, t h a t  while 
!the p l a i n t i f f  was dis t raught ,  suffer ing from frayed 
herves and emotional i n s t a b i l i t y ,  t h e  defendant 
pers i s ted  i n  h i s  demands f o r  sexual r e l a t i o n s  over 
t h e  p l a i n t i f f ' s  p ro t e s t s  and t h a t  they were carr ied  
on without any showing of a f fec t ion  o r  considera- 
t i o n  but only t o  t h e  end of s a t i s fy ing  h i s  des i res .  
P l a i n t i f f  remonstrated and t o l d  t he  defendant t h a t  
under t he  circumstances, it would only r e s u l t  i n  
a painful  experience t o  her  and fu r the r  aggravate 
her  nervous condition. While t h i s  may not have 
amounted t o  compulsion by ac tua l  physical force ,  
it was a continuing harrowing experience, t he  
escape frolnqhich could only be a separat ion of . 

t he  p a r t i e s . ~  ( T r .  111, pp 485-4861 

The F$orid% r u l e  under such circumstances is i n  accord 

with the weight of au thor i ty  as shown by a decision o f  the  Sup- 

reme Court of Alabama which read, 

withdrawine sbouse. and the vicious and un- 
just if iab-re conduct of-tke other,  And t h e  
i n a l  
o r  t r ans i en t  only, but continuous o r  persis-  
t e n t ,  and apparently i rremediablebn ( i t a l i c s  
~ ! ! ? p ~ ? ~ ~  ) (Higgins v. Hingins, 130 So, 677 

The f a c t  t h a t  t he  appellee refused t o  continue conju- 

ga l  r e l a t i ons  and was mentally re l ieved by appe l lan t ' s  deser t ion 

on January 2, 1945, i s  no bar  t o  the  maintenance of an act ion 

by her  f o r  t h i s  deser t ion,  because our Court has sa id ,  

"This i s  an appeal from a decree denying 
t h e  prayer of t he  b i l l  f o r  divorce and dismis- 
s ing  the  b i l l ,  The divorce was sought on t h e  



grounds of t h e  w i l l f u l ,  obs t ina te ,  and contin- 
ued d e s e r t i o n  f o r  period of one year  . , . 

w ( 3 )  The decree i n  t h i s  case is predi- 
ca ted  upon t h e  erroneous doct r ine  t h a t  i f  a 
husband o r  w i f e  d e s e r t s  the  o t h e r  t h e r e  must 
be no wi l l ingness  o r  acquiescence i n  such de- 
s e r t i o n  on t h e  p a r t  of t h e  deser ted  spouse. We 
know of no such r u l e ,  and t h e r e  i s  nothing i n  
t h e  s t a t u t e  t o  warrant g r a f t i n g  t h a t  doc t r ine  
upon it. 

"A drunken husband may make h i s  wi fe ' s  
l i f e  s o  wretched t h a t  h i s  dese r t ion  may come 
as a r e l i e f ,  and it would be a s t range  and 
harsh  doct r ine  i f ,  i n  order  t o  procure a div- 
orce  on t h e  ground of w i l l f u l ,  o b s t i n a t e ,  and 
continued dese r t ion  f o r  a year ,  she would have 
t o  e s t a b l i s h ,  i n  a d d i t i o n  t o  t h e  dese r t ion ,  t h e  
f a c t  t h a t  she had gr ieved h e r  h e a r t  out  a t  t h e  
l o s s  of h e r  drunken husband. 

wThe frame of mind of the  dese r t ed  spouse 
i n  no way l e s sens  t h e  g r a v i t y  of  t h e  of fense  
of a willful, o b s t i n a t e ,  and continued deser- 
t ion ."  ( i t a l i c s  suppl ied)  Wright v. Wright, 
81Pla .  456, 87 So. 156. 

It i s  r e s p e c t f u l l y  submitted t h a t  t h e  conduct of t h e  

appe l l an t  made l i f e  so  unbearable f o r  h i s  wife t h a t  she could 

not  continue t o  l i v e  wi th  him, and h i s  misconduct caused h e r  

fundamental unhappiness involving he r  se l f - respect .  The appel- 

l e e  on two occasions t o l d  him i n  p l a i n  words t h a t  she regarded 

t h i s  misconduct as making t h e i r  f u t u r e  toge the r  impossible,  but  

on n e i t h e r  of t h e s e  occasions d i d  t h e  appel lan t  o f f e r  any apo- 

l o g i e s  o r  r e t r a c t i o n  of  h i s  accusa t ions ,  but  on t h e  contrary 

on t h e  l a s t  occasion discussed h i s  f i n a n c i a l  demands i n  case 

she entered s u i t  a g a i n s t  him f o r  divorce. d e  l e f t  t h e i r  home 
I i ._ <. 

_ ____,.__^---..'--- - ' 
...... ............ ................ ...... .. -. *., ,.,, < .,.. 

I / - ~ - f - J a u g a a ~ ,  _- _--__ 1945, _ _, _ __ never .j_-- --- -- tQ-r.etur>, - A r i g h t  of a c t i o n  

V f o r  divorce on t h e  ground of dese r t ion  matured i n s o f a r  as t h e  
'-----,---.- 

Flor ida  s t a t u t e  is concerned on January 3 ,  1946. The appel lee  
. _ .  .-:---.-z->.i-__l.-_̂  ...... :,.~jl-i .--_ _ ...... ,-..- ..--,-- --_.=___. ... 

d i d  nothing which would cause h e r  t o  l o s e  h e r  r i g h t  of  ac t ion .  

Under t h e  f a c t s  and t h e  l a w ,  t h e  appe l l an t  was g u i l t y  o f  w i l l -  

f u l ,  obs t ina te  and continuous dese r t ion  of t h e  appe l l ee  by the  

appe l l an t  f o r  one year ,  and, t h e r e f o r e ,  appel lee  r e s p e c t f u l l y  

contends t h a t  t h e  Chancellor below w a s  c o r r e c t  i n  en te r ing  a 

f i n a l  decree g ran t ing  a divorce t o  appel lee  on t h e  ground of 



w i l l f u l ,  ob s t i na t e  and continued deser t ion  o f  he r  by appe l l an t  

f o r  one year.  

FOURTH QUESTION 

WHERE A WIFE, BEING THEM A RESIDENT OF 

PENNSYLVANIA, ON JANUARY 18, 1946, INSTITUTED 

A SUIT FOR DIVORCE AGAINST HER HUSBAND I N  THE 

COURT OF COMMON PLEAS I N  C M R I A  COUNTY, PEMN- 

SYLVANIA, AND SAID SUIT PROGRESSED TO FINAL 

DECREE ON JUNE 28, 1947, IN WHICH SAID COURT 

FOUND THAT SHE WAS THEM A RESIDENT OF CAMERIA 

COUNTY, PENNSYLVANIA, AND NOT A RESIDENT OF 

F'LORIDA AND WHERE SAID WIFE, DURING THE PRO- 

GRESS OF HER PENNSYLVANIA SUIT, INSTITUTED A 

I N  AND FOR DADE COUNTY, FLORIDA, ON SEPTEMBER 

30, 1946, WAS THE WIFE ESTOPPED FROM ASSERTING 

THAT SHE WAS AT THE THE FILING HER 

BILL OF COMPLAINT AND THEREAFTER A BONA FIDE 

RFSIDENT OF THE STATE OF FLORIDA? 

The Chancellor answered t h e  foregoing quest ion i n  t h e  

negat ive by re fus ing  t o  s t r i k e  p a r t s  of p l a i n t i f f ' s  response t o  

defendant's answer and appe l l an t ' s  motion t o  dismiss  p l a i n t i f f ' s  

amended b i l l  o f  complaint and by denying defendant 's  exceptions 

t o  t he  r epo r t  of  t h e  Specia l  Master. 

The appel lee  on January 18, 1946, i n s t i t u t e d  a l i b e l  

- f o r  divorce aga in s t  t he  appel lant  i n  t h e  Court o f  Common Pleas ,  

i n  and f o r  Carnbria County, Pennsylvania. I n  t h a t  l i b e l  f o r  

divorce t he  appe l l an t  a l l eged  t h a t  she had been a c i t i z e n  and 

res iden t  of t h e  S t a t e  of Pennsylvania f o r  more than one whole 

year  previous t o  t he  f i l i n g  o f  her  l i b e l  and charged t h a t  t h e  

appe l l an t  was g u i l t y  of w ind ign i t i e s  t o  he r  personn, a s t a t u t o r y  



ground f o r  divorce i n  Pennsylvania ( T r .  I, pp 110-111) . On 

June 25, 1946, the  appellee moved t o  Miami Beach, Florida,  and 

the re  es tabl ished her  l e g a l  residence, Later ,  on September 30, 

1946, appellee i n s t i t u t e d  t h e  s u i t  a t  bar  and f i l e d  i n  t h e  C i r -  

c u i t  Court of Dade County, Florida,  her  v e r i f i e d  b i l l  of com- 

p l a i n t  f o r  divorce. I n  t h i s  b i l l  of complaint appellee al leged 

t h a t  she was then a res ident  of the  S t a t e  of Florida and had 

been such a res ident  f o r  more than ninety days preceding t h e  

f i l i n g  of t h e  b i l l  and charging her  husband with extreme c rue l ty ,  

indulgence i n  a violent  and ungovernable temper and w i l l f u l  and 

obs t ina te  deser t ion f o r  more than one year  ( T r .  I V ,  p. 1-12). 

The appel lant  contends t h a t  t he  decree of t h e  Pennsyl- 

vania Court (entered p r i o r  t o  t h e  decree of t he  Florida Court) 

dismissing the  appel lee ' s  l i b e l  f o r  divorce i n  Pennsylvania, 

ac ted a s  an estoppel  preventing the  appellee from as se r t i ng  i n  

her  s u i t  i n  Florida t h a t  she was a t  the  time of t h e  f i l i n g  of 

her  b i l l  of complaint and t h e r e a f t e r  a bona f i d e  res iden t  of t he  

S t a t e  of Florida,  

There were only two i s sues  raBs&d by the  pleading i n  

t he  Pennsylvania s u i t ,  i .e., (1) was t h e  appellee a res ident  

of Pennsylvania a t  t h e  time of t h e  f i l i n g  of her  l i b e l ,  and ( 2 )  

was t he  appellant  g u i l t y  of t he  charge of " indigni t ies  t o  t h e  

personn. 

It is the  fundamental p r inc ip le  of jurisprudence t h a t  

mater ia l  f a c t s  o r  questions which were i n  i s sue  i n  a former 

ac t ion ,  and were t he re  admitted or  jud ic ia l ly  determined, a r e  

conclusively s e t t l e d  by a judgment tiherein, and t h a t  such f a c t s  

o r  questions become rea judicata and may not again be l i t i g a t e d  
3 

i n  a subsequent ac t ion.  ,%lowever, t h e  general r u l e  is a l s o  t h a t  

i 
:. a judgment is not conclusive i n  regard t o  a question which, 

from the  nature of t h e  case, may o r  should not be adjudicated 
1 

i n  t he  ac t ion  i n  which it is rendered. ' 

"On the  ground t h a t  a judgment rendered 



by a court  on matters  outside the  i s sues  sub- 
mitted f o r  i ts  determination stands upon the  
same foot ing as one deal ing with a subject  
matter  e n t i r e l y  foreign t o  i ts  ju r i sd ic t ion ,  
it has been held t h a t  the  doctr ine of r e s  
judicata operates only a s  t o  questions within 
t h e  i s sues  as  they were mads o r  tendered by 
the  pleadings, and does not extend t o  a a t t e r s  
which might have been l i t i g a t e d  under i s sues  
formed by addi t ional  pleadings. Frequently, 
it i s  a l s o  -declared t h a t  i n  order  t h a t  a judg- 
ment may operate as r e s  judicata and be con- 
c lus ive  evidence of a f a c t  sought t o  be es- 
t ab l i shed  by it, it must appear t h a t  the  f a c t  
was a mater ia l  one i n  t he  former ac t ion,  t h a t  
the  determination of f a c t s  which were not nee- 

9 ennsylvania s t a t u t e  requires ,  a s  a j u r i sd i c t i ona l  

prerequisi4ke, t h a t  t he  l i b e l a n t  must have resided within t he  

s t a t e  f o r  a t  l e a s t  one year  p r i o r  t o  f i l i n g  of t he  l i b e l .  

(Purdon's Pennsylvania S ta tu tes ,  Annotated, T i t l e  23, Para. 16; 

Acts of 1929, P.L. 1237, Para. 16). The only ju r i sd ic t iona l  

f a c t ,  therefore ,  which had t o  be decided by the  Special  Master 

appointed i n  Pennsylvania was whether o r  not appellee,  a t  the  

time of the  i n s t i t u t i o n  of her  l i b e l ,  was a bona f i d e  res ident  

of Pennsylvania. The Pennsylvania Master nevertheless went 

f u r t h e r  and volunteered the  opinion, i n  h i s  f indings,  t h a t  the  

appellee was domiciled i n  Pennsylvania, and t h a t  a t  t he  time of 

t h e  hearing, was not  domiciled i n  the  S t a t e  of Florida ( T r .  11, 

p. 215). This f inding of f a c t  was not necessary t o  the  deter- 

mination of the  i s sues  presented i n  the  Pennsylvania l i b e l ,  and, 

therefore ,  does not conclude the  p a r t i e s  i n  reference there to .  

This Court has had occasion t o  define the  l i m i t s  be- 

yond which the  doctrine of r e s  judicata does not extend: 

When the  second s u i t  is between the  s m e  
p a r t i e s  a s  the  f irst ,  and on the  same cause of 
ac t ion,  the  judgment i n  t he  former is concla- 
s ive  i n  t he  l a t t e r  not only a s  t o  every ques- 
t i o n  which was decided, but a l s o  a s  t o  every 



other  matter  which the  p a r t i e s  might have 
l i t i g a t e d  and had detemined,  within t h e  is- 

of f a c t ,  were o r  were not considered. A s  
t o  such matters a new s u i t  on t h e  same cause 
of ac t ion  cannot be maintained between t h e  
same pa r t i e s .  This r u l e  app l ies  t o  every 
question f a l l i n g  within the  purview of  t he  
o r i g i n a l  ac t i on ,  both i n  respect  t o  mat ters  
of c l a h  and defense, which could have been 
presented by the  exercise of due diligence." 
( i t a l i c s  supplied Hay v. Sal isbury,  92 lila. 
446, 109 So. 617,)62l.  

Two Specia l  Masters appointed by the  Court i n  Florida 

found t h a t  t he  appellee had i n  good f a i t h  changed her  l e g a l  resi- 

dence from Pennsylvania t o  Florida. The Special  Master i n  Penn- 

sylvania found t h a t  both t h e  Pennsylvania Courts and the  Florida 

Courts could have concurrent ju r i sd ic t ion ,  inasmuch a s  an ac t ion  

f o r  divoree not being a l o c a l  one, but being a t r a n s i t o r y  ac- 

t i o n ,  may be brought i n  any Court of competent jur isdic t ion.  

r .  11 p. 216) The f a c t  t h a t  our Circuit  Court i s  one of com- 

petent  ju r i sd ic t ion  has not been denied. The Pennsylvania Master 

reported a s  fallows: 

" A s  s t a t e d  i n  21 CJS 855, 856, Sec. 
548, i n  t h e  r u l e  of comity, a Court of con- 
current ju r i sd ic t ion  nay refuse t o  t ake  jur- 
i s d i c t i o n  while a s imi la r  s n i t  is pending 
between the  same pa r t i e s  i n  another jur isdic-  
t i on .  The pendency of an ac t ion  i n  a Court 
of one S t a t e  o r  county is not a bar  t o  t he  
i n s t i t u t i o n  of another ac t ion  between t h e  
same p a r t i e s  and f o r  the  same cause of ac- 
t i o n  i n  a Court of another S t a t e  o r  county, 
nor i s  it t h e  duty of t h e  Court i n  which the  
l a t t e r  ac t i on  is brought t o  s t a y  the  same, 
pending determination of t he  e a r l i e r  aa t ion ,  
even though the  Court i n  which the  e a r l i e r  
ac t ion is brought has ju r i sd ic t ion  su f f i c i en t  
t o  dispose of t he  e n t i r e  controversy. ?' ( T r .  
11, P. 217) 

It follows, the re fore ,  tht the  grant  of ju r i sd ic t ion  

t o  t he  Pennsylvania Court, based upon t h e  f inding of f a c t  of t h e  

Special  Master t h a t  appellee was domiciled i n  Pennsylvania a t  

t h e  time of t h e  i n s t i t u t i o n  of her  l i b e l  t he re ,  cannot and does 

not oust the  Florida Court of t he  ju r i sd ic t ion  which it had. i n  

-31- 



good f a i t h  acquired nor of any of the  powers which it before 

possessed. The Pennsylvania decree, having been entered p r i o r  

t o  the  Florida decree, i s  admittedly a bar  with respect t o  t h e  

mater ia l  and e s sen t i a l  f a c t s  the re in  adjudicated. Appellee re- 

spec t fu l ly  contends, however, t h a t  the  question of residence 

a t  the  time of t h e  hearing i n  Pennsylvania was not i n  i ssue  i n  

t h e  Pennsylvania case and, therefore ,  a g ra tu i tous  f inding on 

the  pa r t  of the  Pennsylvania Master cannot preclude a f inding 

by the  Florida Court t h a t  the  appellee was domiciled i n  Florida 

a t  the  time of t h e  i n s t i t u t i o n  of her  b i l l  f o r  divorce i n  t h i s  

s t a t e ,  and t h a t  perforce, the  Florida Court had ju r i sd ic t ion  of 

the  cause. 

FIFTH QUESTION 

WHERE A FINAL DECREE OF DIVORCE IS ENTERED 

I N  FAVOR OF A WIFE PENDING AN APPEAL BY THE 

HUSBAND, THE WIPE lvraRRIES ANOTHER MAN AND CON- 

CEIVES A CHILD AND THEREAFTER THE SUPI3,ERE COURT 

REVERSES THE DECREE OF DIVORCE, DOES THE WIFE'S 

REMAREIAGE AND PREGNANCY ESTOP HEX FROM SUCCESS- 

FULLY PROGRESSING ORIGINAL CAUSE TO ANOTHER 

FINAL DECREE OF DIVORCE? 

The Ci rcu i t  Court answered t h a t  question i n  t he  

negative . 
MORRIS GORDON, t he  defendant, appealed from the  sri- 

g ina l  f i n a l  decree but d id  not choose t o  supersede its ef fec t .  

The appeal, i t s e l f ,  does not operate as a supersedeas, 

of course, and the  f i n a l  decree, during t h e  period between the  

not ice  of en t ry  of appeal and the  handing down of the  mandate, 

remains as e f f ec t ive  as i f  no appeal had ever been taken. 

" A t  cornon law a w r i t  of e r r o r  did not 
vacate o r  annul t h i s  judgment sought t o  be re- 
viewed. And under modern s t a t u t e s ,  where t he  



appeal o r  e r r o r  proceeding is i n  the  nature 
of a w r i t  of e r r o r ,  t he  judgment i s  net  
vacated o r  annulled by the taking of t h e  
review proceeding. So long as t h e  judgment 
remains unreversed, i t s  conclusiveness as 
r e s  judicata,  as between the  p a r t i e s ,  i s  not 
af fected.  
3 Am. Ju r ,  189, Sec, 521 

"Furthermore, i n  the  absence of s t a t u t e  
t o  the  contrary, a judgment of divorce has 
been considered as rendered and f i x e s  t he  
r i g h t s  of t he  p a r t i e s  when the  court pro- 
nounces i ts decision . . . . n 

17  Am. Jur.  358, Sec. 428. 

"The judgment does not r e l a t e  back, but 
t akes  e f f e c t  a s  a dissolut ion of the  marriage 
r e l a t i o n  from t h e  date  of i ts  en t ry  only." 
17 An. J u r  359, Sec. 430. 

"The en t ry  of a f i n a l  decree on a deci- 
s ion granting a divorce is  equivalent t o  t he  
ent ry  of a judgment." 
Sahler  v, Sahler,  154 Fla. 206, 17 So. ( 2d) 105. 

"The f i n a l  decree of divorce closed the  
divorce s u i t ,  and a s  ju r i sd ic t ion  was not 
there in  re ta ined  f o r  any purpose, t h a t  decree 
became absolute before pe t i t i on  was f i l e d  pray- 
ing modification thereof." 
Norton v. Norton, 131 Fla. 219, 179 So, 414. 

From the  foregoing it seems evident t h a t  by the  en t ry  

of the  o r ig ina l  f i n a l  decree of divorce the  marriage was dis-  

solved and the  p a r t i e s ,  p l a i n t i f f  and defendant, oceupied the  

s t a t u s  of s ing l e  persons. 

If the  defendant had desired t o  s e t  as ide  t he  e f fec t -  

iveness of t h e  decree pending appeal he could have superseded 

t h e  decree and s e t  - i ts effect iveness  aside.  

"(1) Notion and order  for.--Every appeal 
s h a l l  operate a s  a s t ay  o r  supersedeas under 
t he  following conditions. The appellant s h a l l ,  
a t  any time p r io r  t o  f i l i n g  h i s  record on ap- 
peal ,  apply t o  t h e  t r i a l  court f o r  a good and 
s u f f i c i e n t  bond payable t o  the  adverse par ty ,  
the  amount and conditions of which s h a l l  be 
f ixed  by the  t r i a l  court.  If t h e  appeal is 
from a money judgment o r  decree, t h e  s t ay  o r  
supersedeas s h a l l  be as of r i gh t  on posting 
t h e  bond . . . . . 

" (5)  Other than f o r  money.-:If the  judg- 
ment o r  decree is ,  i n  whole o r  i n  pa r t ,  o ther  
than a money judgment, the  amount and condition 
of t h e  bond s h a l l  be determined by the  t r i a l  



cour t ,  and the  elements t o  be considered i n  
f i x i n g  the  amount and conditions of such 
bonds s h a l l  be the  cos t s  of the  ac t ion  cos t s  
of the  appeal, i n t e r e s t  ( i f  chargeable!, 
damages f o r  delay, use, detent ion,  and depre- 
c i a t i on  of any property involveden 
Florida S t a tu t e s  Annotated, Set, 59.13 

He f a i l e d  t o  take  advantage of the  remedy, and, therefore ,  u n t i l  

reversed, each of the  p a r t i e s  occupied the  s t a t u s  of s ing le ,  ice., 

divorced, persons with t he  a b i l i t y  t o  contract  marriage with 

another. 

This Court i t s e l f  has recognized t h a t  an unsuperseded 

decree of divorce is f u l l y  e f f ec t ive  during the  period p r i o r  t o  

i t s  rever bsal and has s a id ,  

"While both p a r t i e s  t o  a divorce decree 
l i v e ,  an appeal from it l i e s  i n  t h i s  court t o  
reverse an erroneous decree of divorce; t& 
ef fec t  of such reversa l  being t o  r e s t o r e  both 
p a r t i e s  t o  t h e i r  former s t a t u s  as5 husband 
and wife i n  l a w . *  ( i t a l i c s  supplied) 
Pr ice  v. Pr ice ,  114 Fla. 233, 153 So. 904. 

/f 

I During the  months following the en t ry  of the  o r ig ina l  

decree, M I R I A M  GORDON remained a res ident  of Florida and during 
I 

t h a t  period met and f e l l  i n  love with M r .  Cohen and desired t o  
i 

marry him. With advice of counsel ( T r .  I, pp 30,31) and i n  the  

f u l l  b e l i e f  t h a t  she was within her  r i g h t s ,  she did marry him V \ 
and conceived a ch i ld ,  and, the reaf te r ,  t h i s  Court reversed the  

decree which she had believed terminated her  former mar- 

r i age  r e l a t i o n  and restored her  t o  the  posi t ion she formerly 

occupied i n  l a w ,  i . e e ,  t o  the  s t a t u s  of being the  wife of MORRIS 

GORDON. 

The lower Court i n  accordance with t h e  Mandate s e t  

as ide  i t s  f i n a l  decree and i t s  order  s t r i k i n g  amendment t o  de- 

fendant 's answer and allowed the  p l a i n t i f f  "to f i l e  such re- 

sponse a s  she may be advised t o  defendant's answer a s  amendedn 

(Tr .  I, p. 1 2 ) ,  and, t he rea f t e r ,  i n  accordance with permission 

of t he  Court p l a i n t i f f  did f i l e  her  response ( T r .  I, pp 13-32), 

and i n  t h a t  response on pages 30 and 31 she informed the  Court 



of her  in tervening marriage and of the  f a c t  t h a t  t he re  was a 

c h i l d  i n  ges ta t ion  a s  a r e s u l t  of t h e  intervening marriage. 

The defendant moved t o  s t r i k e  t h e  response, and t he  Court, 

s t a t i n g  t h a t  t he  matter  contained i n  Paragraphs 3 through 1 2  

should more properly be pleaded by an amended b i l l ,  s t ruck  

those  paragraphs without prejudice and granted leave t o  t h e  

p l a i n t i f f  t o  a s s e r t  those  matters  by an amended b i l l .  The 

Court denied t h e  defendant's motion t o  s t r i k e  Paragraph 13 of 

t h e  response and granted t h e  p l a i n t i f f  leave t o  include those 

matters  i n  t he  amended b i l l  ( T r .  I, p. 46). 

hppellant  i n  h i s  argument under h i s  Third Question, 

on t h e  one hand says t h a t  p l a i n t i f f  a l l eged  her  intervening 

marriage so l e ly  f o r  the  purpose of obtaining t he  sympathy of 

t he  Court and t h a t  t he  a l l ega t ions  a r e  improper, and on t he  

o ther  hand says t h a t  she should not  be permitted t o  have a 

divorce because she comes i n t o  t h e  Court with unclean hands. 

If t he  p l a i n t i f f  had sought t o  conceal t he  intervening marriage 

and ch i ld  conception, then defendant 's  contention of unclean 

hands might have some force  and e f f e c t ,  but p l a i n t i f f ' s  honesty 

and straightforwardness is apparent from the  record because she 

f u l l y  informed t h e  Court of t he  intervening marriage and con- 

ception of t h e  ch i ld  a t  t h e  first opportunity subsequent t o  t h e  

Mandate. The Court d id  not  f e e l  t h a t  t he  intervening marriage 

cons t i tu ted  misconduct and the  attempt on t h e  pa r t  of t h e  de- 

fendant t o  take  advantage of p l a i n t i f f ' s  admission of t h e  in- 

tervening marriage by charging t h a t  she w a s  g u i l t y  of a d u l m  _ - 
with t he  intervening husband was disregarded by t h e  Master and 

t h e  Chancellor a s  being a specious issue.  This Court has a l -  

ready answered t he  defendant 's  contention by saying: 

" ( 2 )  The app l ica t ion  o f  the  doct r ine  
of recriminat ion i n  divorce cases is an out- 
growth of t he  equity maxim t h a t  'he who comes 
i n t o  equi ty  must come wi th  clean hands'. 
( 3 )  It is not  an absolute but a qual i fy ing 
doctr ine.  If it were t o  be applied s t r i c t l y  



grea t  inequ i ty  would be done, f o r  it so  
of ten  happens t h a t  ne i t he r  par ty  t o  a s u i t  
has been f r e e  from f a u l t .  This is  espe- 
c i a l l y  t r u e  %n divorce matters  genera l ly ,  
and i n  t h i s  case i n  par t icular ."  
Stewart v. Stewart ,  158 Fla. 326, 29 So. 
(2d)  247. 

"While it was highly imprudent f o r  
he r  t o  marry again while t he  appeal was 
pending, she doubtless  r e l i e d  upon t h e  
opinion of he r  counsel, whom she married, 
and whose importunity probably outweighed 
h i s  l e g a l  acumen, and t he r e  was the re fore  
nothing of a metr icious character  i n  her  
a c t  so  f a r  a s  t h e  moral aspect  of it is in- 
volved. 

"We do not regard he r  a c t ,  therefore ,  
a s  cons t i t u t i ng  adul tery  such a s  would pre- 
clude he r  from maintaining a s u i t  f o r  di-  
vorce upon s t a t u t o r y  grounds agains t  h e r  
husband whose s t a t u s  bs such i s  purely 
t e c h n i c a l o n  
Chisholm v. Chisholm, 105 Fla. 402, 
141 So. 302. 

CONCLUSION 

By reason of t h e  foregoing, appel lee r e spec t fu l l y  

contends t h a t  t h e  Ci rcu i t  Court committed no e r r o r ,  and i ts  

f i n a l  decree should be affirmed. 
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