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HISTORY OF THE CASE 

On Pareh 9, 1941, the p a r t i e s  i n  t h i s  ac t ion were 

married and jeined i n  the holy bonds of matrimony i n  the Ci ty  

of Pittsburgh, S t a t e  of Pennsylvania ( T . V . N  - 1). A t  the 

time of sa id  marriage, both of sa id  p a r t i e s  were res idents  of 

the Ci ty  of Johnstom, i n  Cambria County, Pennsylvania, the  

n i f  e having been such a res ident  from b i r t h  and the  husband 

having been such a res ident  f o r  approximately two years p r i o r  

t o  t h e i r  erafd marriage. The wife d id  then and the rea f t e r  have 

the  r i g h t  t o  par t io ipa te ,  with her  parents,  brothers and sis- 

t e r s ,  i n  t he  prof i f  s of a bot t l h g  works i n  sa id  Ci ty  of Johns- 

town, and then and thereaf ter  enjoyed an income from sa id  busi- 

ness af approximately $1200.00 per  month. After  s a id  naa~riage, 

s a id  husband, who had been operating a s emice  s t a t i on  i n  s a id  

c i ty ,  became employed i n  sa id  b o t t l i n g  works. Except f o r  such 

times a s  sa id  husband was absent from t h e i r  home i n  the  m i l i -  

t a r y  servfee of t h e  United S ta tes ,  t h e  sa id  p a r t i e s  resided 

together a s  husband and wife i n  o r  near sa id  Ci ty  of Johnstown 

u n t i l  approximately January 2, 1945 (T.V.IV - 322, when the 

sa id  wife refused t o  'bohabit with her sa id  husband and resolved 

t o  t e r d n a t e  t he  mar i ta l  r e l a t i o n  ex i s t i ng  between them. 

On January 18, 1946, sa id  wife i n s t i t u t e d  an act ion 

f o r  divoree, on the  g~ounds  of i nd ign i t i e s  t o  he r  person, against  

her  s a id  husband i n  the  Court of Common Pleas i n  and f o r  Cambria 

County, Pennsylvania, a cour t  of record having ju r i sd ic t ion  t o  

grant t h e  r e l i e f  sdaght i n  sa id  sui t .  Thereafter, she caused 

process to  be duly and regular ly  served upon h e r  defendant hus- 

band, who d id  then appear i n  said act ion and did, on May 27, 

1946, f i l e  h i s  answer t o  h e r  l i b e l  or b i l l  of eonplaint-therein 
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(T.V.IV - 46), and theyeupon sa id  cause was then a t  i asue  and 

ready f o r  t r i a l ;  t h a t  i n  May of 1946, sa id  wife i n s t i t u t e d  a 

non-support proceeding aga ins t  he r  husband, i n  Court of m a r -  

t e r  Sessions, Cambria County, Pennsylvania (T.v. IT - 4 ~ 8 ) ~  

but authorized a no1 pros of sa id  proceedings and paid the 
-"*" 

--' 

1 .-,' cos t s  thereof when her  husband appeared t o  present h i s  defense. 
v' 

On approximately June 25th, 1946, s a id  wife journeyed 

t o  M i a m i  Beach, Florida,  where she t he rea f t e r  resided i n  c e r t a i n  

h o t e l s  i n  s a id  c i t y ,  and on September 30, 1946, notwithstanding 

the  pendency of he r  aforesaid  ac t ion f o r  divorce i n  t he  Court 

of Common Pleas i n  Cambria County, Pennsylvania, she i n s t i t u t e d  

t h i s  s u i t  a t  bar  and f i l e d  i n  the  C i r cu i t  Court in  and f o r  Dade 
t- 

County, Florida, h e r  v e r i f i e d  b i l l  of consplaint f o r  divorce 

(T.v.IV - 1-12) agains t  her  s a i d  husband, wherein and whereby 

she did a l l ege  t h a t  she was then a res ident  of the  S t a t e  of 

Flor ida  and had been such a res ident  f o r  over 90 days then l a s t  

pas t ,  notwithstanding t h a t  she did  during sa id  period maintain 

he r  bank aocount i n  a bank i n  sa id  c i t y  of Johnstown, was then 

r eg i s t e r ed  on the assessment reeords of Cambria county, Penn- 

sylvania,  as  a res ident  thereof and tha t ' the  o f f i c i a l  records 

of s a i d  county show he r  t o  then be a reg i s te red  voter  i n  sa id  

county (T.V. IV - 4 8 ~ 2 0 ) .  The defendant husband, a f t e r  service  

of process- having been' obtained upon him by. publication, f i l e d  
---.- 

h i s  appearance i n  this  act ion on October 30, 1946, and there- 

a f t e r ,  on December 4, 1946, he did f i l e  his answer t o  p l a i n t i f f ' s  

b i l l  of co ip l a in t  and did, i n  Paragraph 12 thereof (T.V. IV - 19j ,  

aver the  pendency of the  aforesai-d ac t ion f o r  divoree i n s t i t u t e d  L 

i n  t h e  s a i d  Court of Common Pleas of Cambria County, Pennsylvania, 

and at tached ' to  h i s  sa id  answer an exemplified eopy of t he  record 

$of s a i d  pending Pennsylvania act ion,  and did fu r the r  aver t h a t  

his sa id  wife shbuld not be permitted t o  p ~ o c e e d  i n  this s u i t  a t  

ba r  u n t i l  he r  s a i d  Pennsylvania ac t ion had been disposed of. 

2 
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The defendant husband having f i l e d  h i s  answer i n  

t h i s  s u i t  at bar, and sa id  s n i t  being a t  issue, a Speeial Has- 

t e r  was appointed (T.V.IV - 23) to  take the testimony of the 

par t ies ,  and a t  a heaping held- before the said  Special Master 

on December 12, 1946, the p l a i n t i f f  wife t e s t i f i e d  tha t  she 

did not then know whether her  said  action ins t i tu t ed  against 

her said  husband i n  the Court of Common Pleas, i n  Cambria 

Coanty, Pennsylvania, wag s t i l l .  pending, but tha t  she had 

never directed her  attorneys i n  t h a t  case t o  dismiss said  
1 

s u i t  andithat  she had not proceeded with said s u i t  because of 

malicious gossip i n  said City of Johnstown making a nervous 

wreck of her (T.V.1V - 139-140). A t  the Special Master's 

hearing on l lpr i l  26, 1947, she' t e s t i f i e d  t h a t  said  action fop 

divorce i n s t i t u t e d  by her against her husband was s t i l l  pend- 

ing i n  Camb~ia County, Pennsylvania (T.V. IV - 141), but t h a t  

no date $ad been se t  f o r  a hearing i n  said aation; that  there 

had been no discussion between her and her attorneys u n t i l  

just recently about the disposit ion of said  Pennsylvania ac- 

t ion,  but tha t  her  attorneys had just  recently f i l e d  a pe t i -  

t ion  t o  discontinue said action and tha t  she did not want t o  

keep said  action pending (T.V. IV - 143). 

On May 5, 1947, the p l a i n t i f f  wife f i l e d  her pe t i t ion  

i n  the Common Pleas Court i n  and fop Cambria County, Pennsyl- 

vania, f o r  leave t o  discontinue her said aation f o r  divorce 

then pending i n  said court (T.V.IV - 46), and on May 13, 1947, 

a f t e r  argument on said  pe t i t ion  and the defendant husband's 

answer thereto (T.V,IV - 48A5-111, her  said pe t i t ion  t o  dis-  
--" .---.- - - -  .-%,I- ---....--- -- J miss her  said  ~ & m s ~ l v a n i a  action was not granted but was dis- 

missed (T.V. IV - 47), and on said date, Nay 13, 1947, upon the 

motion o f  her sa id  husband f i l e d  i n  said  Pennsylvania action, 

a Master was appointed by the court ( T . V . N  - 48All), 

On May 28, 1947, the Special k s t e r  appointed i n  

t h i s  s u i t  a t  bar having heard the testimony and received the 
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evidence of the pa r t i e s  thereto, f i l e d  h i s  report  (T.V.IV - 23), 
i n  which he s ta ted tha t  although the plaintSff  wife, i n  and by 

her  b i l l  of complaint, eharged her said husband with ext~eme 

I/ cruelty, habi tual  indulgence by him i n  violent  and ungovernable 

temper and continuance of wilful ,  obstinate and oontinued de- 

ser t ion  of her f o r  one year, he found tha t  the testimony of 

the wife and her  witnesses f a i l ed  t o  support e i the r  the charge 

of habitual  indulgence i n  violent and ungovernable temper on 

the par t  of her husband o r  the eharge of wilful ,  obstinate and 

continued desertion of her  by her husband, and tha t  the gravamen 

of the said wifels  case res ted upon her eharge of extreme eruelty 

(T.V.IV - 26) and the Special master recommended t h a t  the  wife 

be awarded a decree of d i v o ~ c e  on the l a s t  mentioned grounds. 

On June 7, 1947, the said husband f i l e d  i n  t h i s  su i t  

a t  bar  h i s  exceptions t o  the said Speeial Master's report and 

therein ins i s ted  (T .V. IV - 36) tha t  the Master erred i n  not  

finding t h a t  a t  the  time the action a t  bar was ins t i tu t ed  there 

was then pending i n  the Court of Common Pleas i n  and f o r  Cam- 

br ia  County, Pennsylvania, an action f o r  divorce ins t i tu t ed  

by the p l a i n t i f f  against the defendant on grounds l ike  and 

stmilap to  the gpounds alleged i n  the s u i t  a t  bar, and t h a t  

said Pennsylvania action had not been dismissed but was then 

pending and progressing t o  f i n a l  decree, and i n  not recommend- 

ing tha t  under such circmstanees the instant  aetion be stayed 

or continued by reason of the pendency of said Pennsylvania ac- 

tion. 
h 

On due notice given the respective pa r t i e s  i n  the 
1 

said Pennsylvania action (T.V.IV - 48A12), the Master appointed 

i n  said action did, on May 27, 1947, hold a hearing in the said 

City of Johnstown, Pennsylvania, a t  which said hearing the  said 

r i f e  did not appear- and'nas not represented thereat  by counsel. 

The defendant husband and h i s  witnesses did appear and voluminous 
. , 
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testimony was taken and evidence was offered and received 

relevant t o  the issues involved i n  said  action (T.V.IV - 
54-125, inc. ), and upon the conclusion of aaid hearing, the 

said Master, on June 16, 1947, a f t e r  due notice t o  counsel f o r  

the pa r t i e s  i n  sa id  eause (T.V.IV . . - 48~131, f i l e d  therein h i s  

b' report wherein he recommended tha t  the  of the said  wife 

f o r  a decree of divorce a.v.m. be refused and tha t  her  l i b e l  

or  b i l l  of complaint be dismissed, ten days being allowed to  

each of said pa r t i e s  t o  f i l e  exceptions t o  said report (T.V. 

ITT - 48814-26). No exceptions t o  the  said report  being f i led ,  

the said court, on June 28, 1947, made and entered a f i n a l  de- 

cpee i n  said s u i t  wherein and whereby the f indings of f ac t ,  

~onclus ions  of l a w  and the recommendations of the s a i d  Master 

sere  adopted by the court and the l i b e l  o r  b i l l  of complaint 

of the wife was dismissed a t  her  cost  (T.v.IV - 47). 

Thereupon the defendant husband did, on July 9, 

1947, f i l e  i n  t h i s  s u i t  a t  bar h i s  motion t o  dismiss the b i l l  

of complatnt of the  p l a i n t i f f  wife on the grounds se t  fo r th  

i n  sald motion ( T . V . I V  - 44), and par t ieular ly  on the grounds 
- .  

that  the matters i n  issue i n  t h i s  aetion a t  bar have been ad- 

judicated and f i n a l l y  determined by the said f i n a l  decree made 

and entered i n  said Pennsylvania su i t ,  and tha t  said f i n a l  de- 

cree i s  conclusive upon the wife i n  t h i s  s u i t  a t  bar, and that  

the f i n a l  decree made and entered i n  said Pennsylvania action 

i s  en t i t l ed  t o  and must be given fu l l  f a i t h  and credence in  

conformity t o  the provisions of Section 1 of Art ic le  I V  of the 

Constitution of the United s t a t e s ,  the laws of the  united 

s t a t e s  and the judicia l  decisions of the Supreme Court of 

Florida; and the defendant husband did attauh t o ,  as "Exhibit 

8,' and make par t  of h i s  said motion, an exemplified copy of 

the record of said Pedsylvania action, including the f i n a l  

decree of the said Common Pleas Court a d o p t i e  the findings, 

conclusions and recommendations of the Haster and dismissing 

the p l a i n t i f f  wife's l i b e l  o r  b i l l  of complaint f i l e d  i n  said 

action. 
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O n  July 11, 1947, the  p l a i n t i f f  wife f i l e d  i n  the 

s u i t  a t  bar her motion t o  s t r ike  her said husband's motion t o  

dismiss her b i l l  of sc~splaint  as aforesaid (T.v. N - 49), and 

thereupon her said husband did, on July 14, 1947, f i l e  i n  t h i s  

action h i s  motion f o r  leave t o  amend Paragraph 12 of h i s  answer 
, 

f i l e d  i n  said cause by adding thereunto an additional unnumbered 

i T b  paragraph containing the al legations s e t  fo r th  in said motion 

(T.V.IV - 50-52) pleading said f i n a l  decreB entered i n  said  

Pennsylvania s u i t  m d  fac t s  which, i f  proven to  be t ~ u e ,  would 

r e q u i ~ e  said Circui t  Court t o  give fa l l  f a i t h  and credence t o  

said decree of sa id  Pennsylvania court  and dismiss the b i l l  

of complaint i n  t h l s  s u l t  a t  bar, the exemplified copy of the 

record of said Pennsylvania action being by reference made 

a papt of said motion; and on July 18, 1947, the  Chancellor 

granted said  husband leave to  amend h i s  answer as aforesaid 

[T.v. IV - 125), and on July 21, 1947, the  husband f i l e d  h i s  

amendment of h i s  answer-in the par t iculars  se t  fo r th  i n  h i s  

said motlon f o r  leave tho make said amendment (T.V.IV - 126-128). 

On July 28, 1947, the wife f i l e d  a motion f o r  be t t e r  

par t icu lars  (T.Pf. I V  - 53), attaching thereto a t ranscr ip t  d the 
-- 

testimony taken before the Master appointed in said Pennsylvania 

action (T.V. IV - 54-125), requesting the court t o  require the 

husband t o  amend h i s  answer by adding thereunto the said tes-  

timony. 

On July 24, 1947, the w u e  f i l e d  i n  the s u i t  a t  bar 

her motion t o  s t r i k e  the said  amendment of her husband's answer 

(T.V.IV - 129-30), and thereaf te r  on July 31, 1947, the Chan- 

{ ce l lo r  made and entered an order i n  the s u i t  a t  bar, denying 

. &be wife's motion f o r  b e t t e r  p a ~ t i e u l a r s ,  granting the wife's 

/' +knotion t o  s t r ike  her husband's motion t o  dismiss her  b i l l  of 

coniplaint,,and granting the wife's motion to  s t r i k e  the said 

amendment of her  husbandt s ,  rjlnswer (T. V. IV - 131), and upon the 
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I/ same da te  the  Chancellor entered a f i n a l  dearee of divorce i n  the 

sa id  ae t ion ( T . V . I V -  132-33) denying the  exeeptions t o  the Speoial 
* - 

Master's repopt f i l e d  by the  husband, adopting t h e  Special  Master's 

repopt;, f indings and recommendations, and granting a f i n a l  decree 

of absolute divorce i n  favor of the  wife agains t  hep sa id  husband 

and terminating and dissolving t h e  bonds of matrimony there tofore  

ex t s t i ng  between them. 

On September 27, 1947, the husband f i l e d  h i s  no t ice  of 

appeal from the  f i n a l  decree and e e r t a i n  i n t e r l o c u t o ~ y  orders 

entered i n  t h i s  ac t ion  (T.V.TV - 1331, and on October 4, 1947, 

t he  husband f i l e d  h i s  assignments of e r r o r  and d i rec t ions  t o  the  

Clerk f o r  p ~ e p a r i n g  t r ansc r ip t  of record (T.V.337 - 133-38%, and on 

October 11, 1947, the  wife f i l e d  he r  d i rec t ions  t o  the  Clerk des- 

ignating addi t ional  port ions e s s e n t i a l  t o  be included i n  the reaord 

(T .V.  IV - 163-164), and thereaf te r ,  on mo~ember 18, 1947, the  

Chancellor made f i n a l  d i rec t ions  t o  the Clerk of s a i d  Ci rcu i t  

Court a s  t o  the preparat ion of the t r a n s c r i p t  of ~ e c o r d  f o r  t h e  

purposes of t h i s  appeal (T.V.TV - 171-174). On December 15, 1947, 

t he  t r a n s c r i p t  of record was f i l e d  i n  the supreme Court  of Florida,  
-. 

and " the rea f t e r  two correct ions  .were made theyein t o  confo~m sa id  

t r ansc r ip t  t o  the  d i rec t ions  t o  the Clerk a s  t o  showing "Exhibit 

Aw at tached t o  the  husband*s sa id  motion t o  dismiss his  k i f e g s  

b i l l  of complaint (T.V.IV - 44-48), said Exhibit  being an ex- 

emplified copy of the  record and f 9nal d ecree in  sa id  pennsylvania 

s u i t  . 
i After  argument by counsel f o r  the respective pa r t i e s ,  

-- on September 27, 1948, the Mandate and Opinion of the Sup~erne 

Court of Flor ida  was f i l e d  i n  the o f f ice  of the  Clerk of t he  

C i r c u i t  Gourt i n  and f o r  Dade County, Flor ida  ( T ~ v .  I - 1-8). On 
- .  

October 13, 1948, t he  defendant f f l e d  h i s  motion f o r  decree on 

Mandate (T.V. I - 9). On November 12, 1948, t he  defendant f i l e d  

h2s motion f o r  a decree f o r  cos ts  allowed by Mandate (T.v. I - 10).  

On November 10, 1948, order on Mandate was f i l e d  (T .V .1  - 11-13), 
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denying defendant's motion fop f i n a l  deoree on Nandate and allow- 

ing p l a i n t i f f  t en  days t o  f i l e  response t o  defendant's answer a s  

amended by the  mendment of s a id  answer f i l e d  July 21, 1947 

(T.V. IT - 126-128). % November 19, 1948, p l a i n t i f f  f i l e d  response 

t o  defendantt s amendment of his  answer (T.V. I - 13-32), and on sa id  - 
date  a l so  f i l e d  her motion f o r  leave t o  f i l e  amended b i l l  of  corn- 

p l a i n t  (T.v. I - 32-38). % November 23, 1948, there  was f i l e d  

the  s t i pu la t ion  o f  t h e  p a r t i e s  i n  t h i s  cause f o r  assessment of 

defendant's cos t s  on appeal (T.V. I - 34), and on said  date there  

was f i l e d r t h e  d e c ~ e e  of t h e  Ci rcu i t  Conrt of Dade County, Flor ida  

(T. V. I: - 34-35), decreeing t h a t  the  defendant do have and recover 

from the p l a i n t i f f  the  sum of $123.85, with i n t e r e s t  thereon, 

for h i s  cos t s  incurred on sa id  appeal. On November 30, 1948, 

t he  defendant f i l e d  objections t o  p l a i n t i f f ' s  motion f o r  leave t o  

f i l e  amended b i l l  of complaint (T.V. I - 36-37) and e l m  f i l e d  h i s  

motion t o  s t r i k e  p a r t s  of p l a i n t i f  f l  s reponse t o  defendantt s 

amendment of h ia  answer (T.V.1 - 38-45), and on January 11, 1949, 
'2 

there  was f i l e d  the order of  the Chancellor (T.V. I - 45-47), over- 

ru l ing  defendant's objections to  p l a i n t i f f 1  s motion f o r  leave t o  

f i l e  amended b i l l  of aomplaint, denying defendantt s motion t o  
P 

s t r i k e  p a r t s  o f  p l a i n t i f f ' s  reponse t o  defendant's amendment of 

h i s  answer and granting leave t o  p l a i n t i f f  t o  f i l e  her amended 

b i l l  of complaint. 1 
On January 17, 1949, p l a i n t i f f  f i l e d  her  amended b i l l  

of complaint (T.V. I - 47-64). On Jmuary 29, 1949, defendant f i l e d  

a motion t o  s t r i k e . p a r t s  of '  p l a i n t i f f ' s  amended b i l l  of complaint 

(T.V.1 - 64-74), t o  dismiss sa id  amended b i l l  of complaint (T.V.1 - 
76-80) and t o  s tay  cause f o r  f a i l u r e  of p l a i n t i f f  t o  pay deeree 

f o r  cos t s  (T.V.1 - 74-76). On Apri l  14, 1949, the  order of the 

Chancellor was f i l e d  denylng defendant's motions t o  dismiss amended 

b i l l  of complaint (T.V.1 - 81-82), t o  s t r i k e  p a r t s  af amended b i l l  
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of eomplaint (T.V. I - 81), and t o  s tay t h e  cause f o r  p l a i n t i f f ' s  

f a i l u r e  t o  pay decree f o r  eos t s  (T.V.1 - 82-83). On May 4, 1949, 

defendant f i l e d  h i s  answer t o  amended b i l l  of eom- 

p l a in t ,  a t taching there to  an exemplified copy of the e n t i r e  record 

of t h e  Pennsylvania s u i t  (T.V. I - 84 through T. V. I1 - 236). The 

cause then being a t  issue,  i t  was, on May 19, 1949, re fe r red  t o  the  

Hono~able David W. Dyer as SpecSal Master (T.V. I1 - 476), who held 

hearings on ~ovembe i  2L . and 22, 1949, and received the  testimony 

and evidence adduced before him by the pa r t i e s  i n  t h i s  eause (T.V.11 - 
237-325), h c l u d h g  copies of  ce r t a in  Acts of Assembly of the  

Commonwealth of Pennsylvania r e l a t i n g  t o  divorce and copies of 

opinions o f  c e r t a i n  Pennsylvania courts  r e l a t ing  t o  divorce, etc. 

(T.V.11 - 325 through T.V. I11 - 466). A p ~ i l  $3 , 1950, the  aaid 

speoia1 Master f i l e d  his repor t  (T.V. 111 - 489-507). 

On May 1, 1950, defendant f i l e d  exceptions t o  t h e  Special 

Mastert s repor t  (T.V. I11 - 489-507) and a f t e r  hearing of such ex- 
- 

ceptions, the Chanoellor, on dune 8, 1950, entered h i s  final de- 
I 

cree herein (T.V. I11 - 508-5101, overruling defendant s exceptions 
n 

t o  sa id  repor t  of sa id  Special  Master and granting a divorce t o  

/ p l a i n t i f f  on the  ground -of extreme c rue l ty  by defendant t o  plain- 

t i f f  and on the f'urther ground of wilful ,  obst inate  and continued 

deser t ion of p l a i n t i f f  by defendant f o r  one year. - 
On August 7, 1950, defendant f i l e d  Notice of Appeal t o  

the  Supreme Court of Florida (T.V. I11 - 537), and on August 15, 

1950, defendant f i l e d  Assignments of Error (T.V. 111 - 537-541) and 

Directions t o  the Clerk (T.V. 111 -541-547). On ~epternber 27, 

1950, defendant f i l e d  i n  the  Supreme Court of Florida, t r a n s c r i p t  

of record prepared by t h e  Clerk i n  accordance with t h e  aforesaid  

Directions, and the cause i s  now on appeal before the  Supreme 

Court of Florida upon the  sa id  Assignments of Error  and f o r  con- 

s idera t ion of the questions s ta ted  i n  t h i s ,  the  appel lant ' s  b r ie f  

thereon. 
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STATENEXT OF QUESTIONS INVOGV3D 
. . 

lPiHXRZ, UPON APPEAL BY THE HUSBAND FBOM TBF FINAL DECREE 

DUZGEEJCE BY HER HUSBAND IN V I O ~  AND UNGOVE~ABIB TEMPER AND 

WILFUL, OBSTINATE AND C O ~ I M T G D  DESERTION BY HER WSBAND FOR ONE 

YEAR, ' Tm SPECIAL MASTER RECOMMENDED A DIVORCE ONLY UPON THE GROUmD 

- .  - - 
IN NOTWITHSTAND~G THE LAW OF TKE CASE AS FIXED BY OPINION ATD 

MAmDATE O F  THE SUPREME COURT OF F L O R I l X 4  

The Chancellor answered the fo~egoing  question in the  

a f f ima t i ve  by overruling appellant 's objections t o  appellee's 

notion fop leave t o  f i l e  amended b i l l  of complaint and by denying 

appellant 's motion t o  dismiss appelleefs mended b i l l  of complaint. 

PO 
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WIERE A WIFE, BEING THEEJ A RESIDEXT OF PENNSYLVANU, 
. - 

ON JAITUAW 18, 1946, INSTITUTED A SUIT FOR DIVORCE AGAINST AER 

HUSBAND IN THE COURT OF COMKON .PLEBS IN CAMBRIA COUNTY, PENNSPL- 
- 

VBNIA, AM) SAID SUIT PROGRESSED T 0-THE FINAL DEC- on JUNE 28, 

1947, I N  WHICH SAID COURT FOUND THAT SHE WAS TREN A RESIDE3mT OF 

BILL 

The Chmee l lo r  answered t h e  foregoing question i n  t h e  

negat ive  by ~ e f i s i n g  t o  grant a p p e l l a n t t s  motion t o  s t r i k e  p a r t s  

e f  p l a i n t i f f  ' s response t o  defendant s answer and appe l l an t  s mo- 

t i o n  t o  dismiss plaintiff's mended b i l l  o f  complaint, and by de- 

nying defendant 's  exceptions t o  r e p o r t  of Spec ia l  Master wherein 

t h i s  qnest ion res presented t o  the  Chancellor by the appellant.  

WHEEIF: A WIFE REIVlARR3XS DURING THE EEHDENCY OF AN APPEtsL 

FINAL DECREE IS R E ~ S E D  AND THE SUIT'REUNDED T O  TRE: TRIAL COUEE~ 
- .  . - - - 
FOR FURTIFETI PROCEEDINGS NOT INCONSISmNT WITH TRE OPINION AND MAN- 

11 
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ALLEGE HE3 S A I D  'REWRRIAGE AND RESULTING PREGNANCY DURING TRE 

PENDENCY OF SAID A P ~ L  BND SUBSEQUEIUT BIRTH OF A CHILD AND PRO- 

The Chaneellor answered the foregoing question in the 

affirmative by denying appellantls objections to appellee's mo- 

tion for leave to file amended bill of' complaint and by denying 

appellant's motion to dismiss appellee's amended bill of aomplaht. 

VDHERE ON A P m L  BY THE HUSBAND FROM A FINAL DECRF!X 

DECREE O F  THE COURT O F  COMMOK PLEAS O F  CAMBRIA COU~L 'Y ,  PkKMSYL- 

H E R  LIFE AND WHICH WOULD NOT JUSTIFY A DECREX FOR D I V O R m  I N  

The Chancellor answered the foregoing question in the 

affirmative by permitting appellee to file her amended bill of 

complaint alleging substantially the same facts as alleged in her 

original bill of complaint, and by entering fhal decree granting 

a divorce to appellee in part upon the ground of extreme cruelty. 
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RVHl3RE I T  APPEARS FROM THE TESTIMONY OF THE BdIm I N  HER 
- .  

S U I T  FOR DIVORCE THAT E R  HUSBAND BY 1-DOS AND IXSIWUATIONS 

cRARGED &R WI'FH UCK OF PROPER CARE OF THEIR  OR CHILD WHEN IT 

The Chancellor answered the foregoing question in the 

affirmative by entering his final decree granting a divoree to 

appellee an the ground of wilful, obstinate and continued deser- 

tion of her by appellant for one year. 

WHW A W I F E  SUES HER HUSBAND FOR DIVORCE ON THE GROUND 

THAT HE IS GUILTY O F ~ W I ~ L ,  O B S P ~ A T E  AND C O N T ~ D  DESERTION OF 
- - . - 

RER FOR MORE TRAW ONE: YEAB AND rc A ~ ~ T T V E L Y A P P E A R S  TAP_T THE 

The Chancellor answered the foregoing question in the 

a f f i m t i v e  by overruling appellant's exception to the Special 

83 
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Master's report based on the ground that the appellant did, 

within the period of said alleged desertion, make a bona fide, 

unconditional offer of ~econciliation to the appellee, and by 

entering the said final decree granting a divorce to appellee 

on the statutory ground sf desertion. 

PVKERE A W I F J 3 ,  A RESIDENT OF PEBNSYLVANIA AND POSSSSED 

S m T  FOR DIVORCE M PENNsYLvA~TIA AGAINST BER HUSBAM), A RESIDENT 

-bT TEE c IRCUIT COUR!I' IN DA& COUXTY, FLORIDA, ANOTHER SUIT FOR 

SAID JIDGMEXVT FOR COSTS? 

The Chancellor answered the foregoing question in the 

affirmative by denying plaintiff's motion to stay this cause pend- 

ing the payment by appellee of costs assessed against her by the 

Mandate of this Court upon appellant's former appeal in this eausre. 

34 
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WIBRE, UPON APPEAL BY T I B  HUSBAND IFROM 

SUPRE:ME G&RT OP FLORIDA FOUND THAT ~ H O U G H  

EXTREME CRUELTY, HABITUAL IlSTDULGENCE BY HER 

EXTREXE CRUELTY AND THAT THE CHANCELLOR SHOULD 

FINAL XECKEE OF k COURT OF COMMON PLEBS FOR 

INDIGNITIES TO-TIIE PERSON, AND REMAWDED SAID 

T R I l l L  Dti: MOVO-UPON SAID GROUNDS AND ~ ~ F T E f R  
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ENTER A FINAL DECREE FOR DIVORCE TFiErnIN NOT- 

- The Chancellor e~roneously answered the foregoing 

question in the affimative and committed error by his order 

(T.V.  I - 45-47) overruling appellant's objections (T.V. I - 
36-37) to appellee's motion for leave to file amended bill of 

complaint and by his order (T.V.1 - 81-82) denying appellantrs 
motion (T.V.1 - 76-80) to disdss appellee's amended bill of 

complaint. 

1, Appellee's original bill of eomplaint (T.v. I - 10) 
charged this appellant ;ith the following statutory grounds for 

divorce: 

(a) Extreme cruelty by the defendant to complainant. 

(b) Habitual indulgence by defendant in violent and 

ungovernable temper. 

(c )  Wilful, obstinate and continuous desertion of 
. ? 

plaintiff for one year. 

The appellant, by his answer to said bill of complakt (T.V.N - 
12-22), specifically denied all of said charges. Upon this issue 

the cause was referred to and tried before Speeial Master A. 

Judson Hill, who, in and by his report (T.V.IV - 26), found as 

follows : 

"~oncerning the material allegations of 
the Bill of Oomplaint and &he Answer of the 
defendant, the testimony of the plaintiff and 
the defendbt is hopelessly irreconcilable, 
Hotdthstanding the fact that over twenty- 
five witnesses testified for either the plain- 
tiff or the defendant, the testimony of the 
greater majority of these witnesses has little, 
if any probative value concerming the material 
allegations of the Bill of Cornplaint or the 
Answer. Of the thpee Statuto~y charges alleged 
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i n  the p l a i n t i f f 1  s B i l l  of Complaint, the 
//Master tiff and finds her---=-r- tha t  5rie.-s.6. the s. testirpony has..yfa- ir--.a..- of t.O the support -plain- . 

% 

ei.t;her .."% ;h e..-. cE;a-*-g 8-. "Bf.z g-B.i Fiji;a1 indulgen.e.e. in ' - 
_.., .._: .-,.. _ -_. . _ 

violent .  and ungov,emaFf e temper. oa--%he--part 
of the defendant towa~d the p l a i n t i f f ,  o r  the 
charge of - . ~ + . ~ - . ~ ~ b , ~ . % i . ~ a t . e  ,,...ee s.d ...:' ~onttin.ued---''-.- 
~ e ~ e $ % f i k  -........,,-. of *-., . t h , ~ , L a i n t i . f  ,$ ,%,, by the defendant. 
The Jhs te r  f a i l s  t o  f-ind. any ' ' & ~ S ~ ~ b I w - ~ s t i -  

vj'bony supporting i n  even a .s l ight  degree e i t h e r  
of sa id  eharges, 

"The gravamen of the p la in t  iff ' s ease 
rests-upon her charge of extreme cruelty 
evidenced by the  defendant toward her, " 

2. Thereafter, the chancel lo^, by h i s  order of July 

31, 1947 (T.V.  IB - 1311, struck appellant 's amendment of h i s  an- 

swer al leging the entry on June 28, 1947,-of the  f i n a l  decree of 

the  Court of Common Pleas of Cambria County, Pennsylvania, and 

praying the court to  give f u l l  f a i t h  and credence thereto, not- 

withstanding t h a t  he had theretofore granted appellant leave t o  

f i l e  sa id  amendment, and the Chancellor then, on July 31, 1947, 

entered h i s  f i n a l  decree (T.V.IV - 132), adopting - in  to to  the 

report  of said  Special ~ a * t e r ,  -8.  ~udson H i l l ,  and granting t o  

appellee a divorce a vlnculo mat~imonii  from this appellant. 

3, Thereafter, on appeal being taken by the appellant 

from sa id  f i n a l  decree of divorce, t h i s  Court, speaking through 

MP, Justice Hobson, in and by i t s  Opinioi (T.V, I - 1-8), held 

t h a t  . the ahiraeter  of the testimony produced by the appellee was 

essent ia l ly  the  sane a s  tha t  which she would have been required 

t o  present t o  es tab l i sh  her  charge of "indignit ies t o  the personw 

had she pursued her action i n  ~ e n n s ~ l v a n i a ,  and tha t  the ~ h a n c e l i o r  

erred in s t r ik ing  said amendment of appellant's answer and i n  

entering said  f ina l  decree of divorce i n  favor of the appellee, 

and t h a t  " f u l l  f a i t h  and credi t  should have been accorded the 
- 

f i n a l  decree of the  Pennsylvania c o n ~ t ~ ,  and remanded the cause 

t o  the  t r i a l  court f o r  fu r the r  proceedings not inconsistent with 

said  Opinion. 
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4. That upon sa id  cause being remanded t o  the  t r i a l  

court  as aforesaid,  i t  became t h e  duty of the  Chancellor t o  apply 

the  law of the  ease a s  s t a t e d  by this  appe l la te  court  and t o  

e i t h e r  dismiss appellee '  s b i l l  of complaint o r  t o  permit f u r t h e r  

proceedings i n  t h e  t r i a l  e o u ~ t  f o r  the  proof of the  record and 

final d e e ~ e e  i n  s a i d  Pennsylvania s u i t  and of the  laws of Penn- 

sylvania r e l a t i n g  t o  grounds f o r  divorce and the  ju r i sd ic t ion  of 

the  Court of Common Pleas 5x1 and f o r  Cambria County, Pennsylvania, 

t o  hear  and determine the  i s sues  i n  sa id  ~ e n n s ~ l v a n i a  s u i t ,  and. 

upon such proof having been adduced, t o  dismiss sa id  b i l l  of com- 

5. That notwithstanding t h i s  duty, the  Chancellor, 

i n  def i m c e  of the law of th is  ease as thus es tabl ished by this 

appe l la te  court,  by his order  of November 10, 1948 (T.V. I - 11-13), 

denied this  appel lant ' s  motion f o r  a decree on blandate (T.v.I - 9j 
and permitted the  appellee t o  f i l e  an amended b i l l  of complaint 

containing subs t an t i a l l y  t h e  same a l lega t ions  a s  were eontained 

in h e r  o r ig ina l  b i l l  of eomplaint, and permitted the  appellee t o  

preceed t o  t r L a l  de novo upon s a i d  grounds, notwithstanding t h a t  
---a -------- - ---- 7 - 

a s  t o  the  a l leged s t a tu to ry  ground of desert ion,  t h a t  i s sue  had 

been there tofore  t r i e d  and adjudieated adversely t o  t he  p l a i n t i f f  

i n  t h e  t ~ i a l  court,  and a s  t o  the  al leged s t a tu to ry  ground of ex- 

treme cruel ty ,  t h a t  i s sue  had been adjudieated by this appe l la te  

cour t  adversely t o  t h e  p l a i n t i f f  by the  Opinion of this C o u ~ t  re- 

quir ing the  court  t o  give fu l l  f a i t h  and credence t o  s a i d  f i n a l  

decree in s a i d  Pennsylvania sn i t .  

6. That the  a l l ega t ions  of appellee 's  o r ig ina l  b i l l  

of complaint (T .V.N - 1-12) a r e  subs tan t ia l ly  t h e  same a s  those 

of her  sa id  amended b i l l  of complaint (T.V.1 - 47-64) mag be ob- 

served by a r e a a n g  and comparison of the  t;o b i l l s  kf  oiomplaint. 
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In the  Supreme Court of Florida, i n  Martin vs, 

Benson, 112 Fla, 364, 150 So, 603, i n  whioh it g pears 

tha t  the  Chancellor entered a decree dismissing the or- 

ig ina l  b i l l ,  struck from the f i l e s  the amended b i l l ,  and 

denied the complainant's pe t i t ion  f o r  ls ave t o  f i l e  the 

proposed amended b i l l ,  t h i s  Court said: 

nThe majority opinion of t h i s  c o u ~ t ,  
when the ease was here before, se t t l ed  the 
law of the ease and fixed the r ights  of the 
par t ies  as  disclosed by the pleadings then 
i n  the record and supported by the evidence 
tha t  had been taken concerning the issues, 

"No new f a c t s  have been adduced in the  
amended b i l l  which would serve t o  ehange the 
equitable issues heretofore decided by the 
Supreme Court on the record before considered. 
The previous holding was that  complainant was 
not en t i t l ed  t o  any equitable r e l i e f  under 
the f a c t s  proved by him, An amndment of the 
b i l l ,  i f  permitted, would not a l t e r  that  con- 
clusion. 

"For the rules  governing the r ight  of a 
n i s i  p ~ i u s  c o u ~ t  t o  permit amendments of plead- 
ings a f t e r  appeal t o  an appellate court,  and 
remand of the  cause f o r  fur ther  proceedings 
below, see Palm Beach Estates v. Croker (Fla. ) 
143 So, 792. Webb Furniture Co. v, Everett 
(Fla. ) 141 30. 115; S ta te  ex r e l ,  Ulsch v. 
Gibbs (Fla. ) 143 So, 772. 

"% the present case the mended b i l l ,  
had i t .  been allowed, wonld not have changed 
the s e t t l e d  law of the  ease, a s  previously 
decided by a majority o f  t h i s  court on the 
former appeal, when the law o f  the ease i s  
applied t o  the  f a c t s  consti tuting the actual 
eontrove~sy between the  parties. Theref ere, 
the decree appealed from was such as  ought 
t o  hare been q d e  t o  oarry oat the  mandate 
of t h i s  eonrt. 

7. That the appellee i s  not e n t i t l e d  t o  a decree f o r  

divorce i n  t h i s  s u i t  on the ground of extreme cruel ty  because of 

the ac t s  and conduct of the appellant a s  alleged i n  her  or iginal  

b i l l  of complaint, a s  adjudged by t h e  Opinion of this appellate 

eonrt, did become the law of t h i s  case and i s  no longer open f o r  

discussion o r  consideration. 
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The rule  tha t  a l l  the points adjudicated by an 

appellate court upon an appeal become the law of the case 

and a re  no longer open f o r  discussion or consideration, 

has been announced by t h i s  appellate eourt Sin numerous 

decisions reported i n  Pol. I, Eneyclopaedic Digest of 

Florida Reports, 1948 Revision, page 475. 

In Ball  ss .  Yates, 158 Fla. 521, 29 So. 2d 729, 

this  Court held tha t  where an appellate eourt passes on 

a question and remands the cause f o r  f'urther proceedings, 

the question then s e t t l e d  beeomes the law of the case on 

a second appeal, provided the same f a c t s  and issues a re  

involved. 

In  Palm Beach Estates v. Croker, 106 Fla. 617, 

143 So. 792, the Court sald: 

"men a party appeals from an order of 
the c i r c u i t  court i n  a chancery cause and 
such order on appeal i s  af f i ~ m e d  by the ap- 
pe l l a t e  court, and the cause remanded f o r  
fur ther  proceedings eonsistent with the  ap- 
pe l la te  court ' s  opinion, the lower oaurt 
has no a u t h o ~ i t y  to  reopen the case, o r  t o  
permit amendments t o  be made inconsistent 
with the  s t a t e  of the  record upon which the 
appeal was decided, unless authority t o  do 
so be expressly o r  impliedly given by the 
appellate court. " 
In Bloxham v. Florfda Cent. & P. Re Co., 39 Fla. 

243, 22 So. 697, th is  court held tha t  when the appellate 

court a f f i m s  the decree of the lower court, or when such 

decree i s  modified on appeal e i ther  as  t o  questions of 

law or f a c t  necessari ly fnsolved, wfth directions f o r  

fur ther  ppoceedings eonsistent with the opinion, the 

lower GO UP^ has no authority to  open the ease f o r  a new 

t r i a l ,  or  t o  enter  any othep judgment than t h a t  dfrected 

t o  be entered, unless authority t o  do so be expressly 
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given by the appellate ~ o u r t .  The mandate of the appel- 

l a t e  court should be construed with reference to  the 

opinion of the court rendered i n  the case i n  which it is  

issued. 

8. It therefore appears tha t  the Chmeellor, upon the 

eosling dom of the as id  Handate and Opinion k th is  Court, should 

hare e i t h e r  disaissed said b i l l  of complaint on the assumption 

tha t  t h i s  appellate court had sa t i s i f ed  i t s e l f  a s  to the p ~ o o f  of 

the record of the  sa id  Pennsylvania s u i t  and a s  t o  the laws of 

Pennsylvania applicable t o  the issues here involved, as it would 

have done from .the record and the b r i e f s  of the par t ies ,  or have 

taken proof of the ~ e e o r d  of sa id  Pennsylvania s u l t  as applicable 

Pennsylvania law and dismissed said b i l l  o f  complaint. L'his cause 

was not remanded with d i r e c t i ~ n s  t o  the Chancellor t o  permit a 

t r i a l  de novo on issues already adjudicated adversely t o  appellee. 

SECOND QUESTION 

WHEZU3 A W m ,  BEING !EEN A Ei3SIDENT OF 
- & " -  . 

&NNSYLVAHIA, ON JANUARY 18, 1946, INSTITU'PED 
-/"------- 

A SUIT ' FOR ' DIVORCE AGAINST REB H U S B ~ D  IN THE 

COURT OF COMMON PLEAS IN CAMBRIA CO&Y, PENPI- 

FINAL DECREE ON * 28, 1947, M -WHICH SAID - 
COURT FOUND TRAT ' SHE WAS THEN A RESIDENT OF " 
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1946, WAS 

The Chancellor emoneously answered the fore- 

going question in the negative and committed e r ro r  i n  refus- 

ing t o  grant appellant 's  motion t o  s t r i k e  par t s  of p l a i n t i f f ' s  

response t o  defendant's answer (T.V. I - 38-45) and appellantt  s 

motion t o  dismiss p l ~ n t i f f t s  &ended b i l l  of-aomplaint (T.V.1 - 
76-80) and i n  denying defendant's oxeeptions t o  report of 

Special Naater (T.V.111 - 489-570)~ wherein t h i s  question was 

presented to  the. ~ h ~ ~ ~ l l o r  by the appellant. 

1. The record shows tha t  appellee, upon the 18th 

day of January, 1946, ins t i tu t ed  a s u i t  against her husband, 

the appellant, i n  the Court of common Pleas in and f o r  Cambria 

County, Pennsylvania, f o r  divorce, on the atatutorg ground of 

"indignit ies t o  her  person', and in her  l i b e l  f o r  divorce, a l -  
Ls, 

leged tha t  she was t h e n h i d e n t  of sa id  county and s t a t e  

(T.V.1 - 111); t h a t  he r  husband, the appellant herein, appeared 

in  the sa id  kit and f i l e d  h i s  answer therein; t h a t  when sa id  

s u i t  was a t  issue and ready f o r  t r i a l ,  the  appellee journeyed 

t o  M i a m i  Beach, Florida, and a f t e r  l iv ing  i n  various hotels  i n  

said c i t y  f o r  a ahort time over ninety days, in s t i tn t ed  the 

s u i t  a t  bar on the 30th day of September, 1946, and in her  b i l l  

of complaint alleged tha t  she was then an actual  bona f ide  
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~ e s i d e n t  of the Sta te  of Florida and had been eueh a resident f o r  
- 

a t  l e a s t  ninety days p r io r  t o  the f i l i n g  of said b i l l  o f  complaint; 

tha t  %hereafter,  the sa id  Pennsylvania su i t  was progressed t o  f i n a l  
\ 

decree on June 28, 1947 (9:~. I1 - 223), i n  and by which the  report 

of the Blaster f i l e d  i n  said s u i t  was approred and made a p u t  of 

said f i n a l  decree; tha t  the  Master, i n  and by h i s  said pepor%, 

found the following: 

n ~ ~ ~ m ~ ~  OF FACT 

". . , .The Testimony indicates that  
aftep-the Respondent had f i l e d  h i s  answer in  
t h i s  case, l i be l l an t  l e f t  f o r  the State  of 
Florida. However Libellants averment i n  her 
l ibe l ,  admitted by-Respondent i s  tha t  l i be l -  
l an t  i s  a t  present a resident of the Sta te  
of Pennsylvania. 

C % * * * % *  

"An aetion f o r  divoree not being a loca l  
one by a t ransi tory one may be brought i n  any 
Court of competent Jurisdiction. 27 Corpus 
Jupis Sec. 654, Sec, 83. The Court of Common 
Pleas of Cambria County i s  a court of eonpet- 
ent jurisdietion,.and as  Libellant has been a 
pesident of the State  of Pennsylvania fop a 
period of one ear previous t o  the f i l i n g  of 
her Libel i n  D 9 vorce, and inasmuch a s  Respond- 
ent  entered h i s  appearance, f i l e d  h i s  Answer 
and submitted himself t o  the jurisdicrtion of 

Cour t ,  the Court of Common Pleas has 
sdietion over the par t ies  to t h i s  action. 
df Pay 2, 1929, P.S. 1237, Sec. 16; 23 

274, Sec. 16. 

"This i s  fur ther  strengthened by the fact 
t h a t  the Sta te  of Pennsylvania was the domicile 
of the Libellant and the Respondent a t  the 
time of the marriage, themarriage was per- 
formed i n  the Sta te  of Pennsylvania, and said 
eause of action f o r  divorce arose while Libel- 
l an t  and Respondent were domiciled i n  Cambria 
County, Pennsylvania. 

"There i s  no doubt t h a t  the Court of Com- 
Pleas of Camb~ia County has j ~ r i s d i e t i p n  
the par t ies  t o  t h i s  a e t i o n f ~ o m  the f a c t s  

tated. As t o  whether it has jurisdiction 
e r  the came of action, the Court of Common 

Pleas has orcginal jurisdiction i n  cases of 
divorce from the bonds of matrimony. B e t  of' 
May 2, 1929, P.L. 1237, 23 P.S.268, Sea. 15, 
a s  amended June .lo, 1935 P.L. 294, See. 1. 
Theref ore, the C o u ~ t  of  bommon Pleas of Cam- 
b r i a  C m t y  has. jurisdiction over both par t ies  
and the sub jeet  matter. 
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Wmere i s  evidence tha t  sometime i n  June, 
1946, - short ly  a f t e r  the  Bespondent had f %led 
his Answer t o  the Libel b Divereg, m d  had 
joined issue and snbglitted hwsel f  to  the 
jurisdietion of the Court of C~EKfBm Pleas of 
c m b r i a  County, Libellant l e f t  the Borou& of 
We stmont, Cambria Cotxnty, Pennsylvania, and 
yent t o  the  S ta te  of Florida, where she in-  
s t i t a t e d  i n  the C i ~ e u i t  Court of the Eleventh 
Judicia l  D i s t r i c t  i n  and.for Dade Count$, 
Florida, a divorce action on the 20th day of 
September 1946. Certain it i s  from the f a c t s  
tha t  ~ ibe! l lan t  was seeking what We might d e e ~  
a migratory divoree. The uestion a r i ses  as 
t o  whether there was a t  t h  4 s time a change of 
residence by Libellant,  i f  suah change of 
pesrdence was-a bona f i d e  ehange of residence, 
and i f ,  i n  f ac t ,  the  domicile of Libellant has 
changed. Libellant continued t o  l i v e  a t  the 
home of her  parents, 100 Marion Street ,  west- 
mont Borough, Johnstown, Pennsylvania, up u n t i l  
sometime i n  June, 1946, and the t e s t h o n y  
indicates tha t  a f t e r  the Respondent f i l e d  h i s  
Answer In t h i s  case Libellant l e f t  f o r  The 
Sta te  of Florida. *here i s  some question as 
to  whether she i s  d o d c i l e d  a t  the present 
time in tha t  State. The furn i ture  of the 
Libellant and Respondent held i n  eustody by 
Libellant s t i l l  remains a t  the  home ef the 
Libellant 's  p a ~ e n t s ,  100 Marion Street ,  West- 
mont Borough, and as  s ta ted by the Answer of 
the Respondent t o  the  Pet i t ion t o  discontinue 
the action i n  divoroe, which wets made m r t  
of the  reeopd i n  the present proceedings, 
Libellant has maintained as of Febrwarg 27, 
1947, an open bank a ceo& i n  t h e  Johnstown 
k n k  and Trust Company, Johnstown, Pennayl- 
vania, sub jeat  t o  w i  thdrawal by her, About 
March 7, 1947 a t  the time depositions were 
taken in  the b i t y  of Johnstom, L bellant  was b registered as a voter . i n  Cambria. ot.mty, with 
her address a t  100 Marion St ree t  Westmont 
Borough. Libellant was a lso pe iktered on 
the a ~ s e s s ~ p e n t  reeords of Cmbr f a Comty, for  
the Year 1947, and the o f f i c i a l  reeords show 
that  a f t e r  June 25, 1946, ~sehool  md  borough 
taxes levied and assessed gainsf Libellant B a s  a resident of westmant orsu , - C m b ~ i a  
C o m t ~ ,  had bee8 paid t o  p e  Do !? l ec to r  of 
T a x a s  f o r  said oraugh. ur ther  paragraph 
ieven of the Libel i n  Divorce s t a t e s  t h a t  the 
preeent residence of the Libellant i s  100 
Mapion Street ,  Westmont Borou*, Cmbpia 
County, which was undisputed a t  the  hear- 
ing inasmuch as  Libellant did not appear, nor 
Was she PepPesented by eonnsel. It i s  also 
sh~w'n that  the parents of said Libellant per- 
manently mafntaia t h e i r  residence a t  100 
Mapion Street ,  Westacmt Borough, Cambria ~o-tg,  

"On the basis of these f a o t s - i t  i s  f e l t  
t h a t  the Libellant  i s  domiciled i n  Westmont 
Borough, Cambria County, Pennsylvania, and 
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thus i s  not presently domiciled i n t h e  S ta te  
of Florida, as  the evidence would indicate 
that  she plans t o  return t o  Pennsylvania. If 
the Libellant i s  not domiciled i n  the State  
of Florida there, sf course, comes up the 
question as the whether tha t  State  would have 
jurisdiction, but tha t  i s  a matter tha t  would 
be f o r  tha t  C o u ~ t  t o  decide and not for us t o  
decide, I€ i s  well s e t t l e d  tha t  a S ta te  a m -  
not exepeise through i t s  courts  jurisdiction 
t o  dissolve a marriage when e i the r  spouse is  
not domiciled i n  the State. Restatement o f  
Conflict of Laws, Section. 11. (T.v. I1 - 213-215) 

- 
* * G * * * * *  

"Therefore, the c o w t  of Common Please 
of C q b r i a  county, having ar isdict ion,  and 
such jur isdict ion being p r  J or  to the juris- 
dic t ion in any other s t a t e ,  and not being 
ousted by reason of the subsequent eolmnence- 
ment of another action on the removal of Li- 
bel lant  a f t e r  the  Libel was f i l ed ,  the Master 
w i l l  look t o  the  merits of the present case. 

"The reauirement s t o  substantiate the 
charge. o f  i n d i m i t i e s  under the Act of Assemblg 
were not met. The fundamental e h a ~ a c t e r i s t i c s  
of indigpi t ies  i s  tha t  it must oonsist of a 
oourse of  treatment, and whereas cruelty i n  
extreme cases m y  be established by a s ingle  
a c t  suf f ic ien t ly  at trodious and severe to  en- 
danger l i f e ,  indigni t ies  e m  never r e su l t  from 
a single act. The very essence of the offense 
i s  a aourse of.conduct sr treatment which by 
i t s  continuity renders the condition of the 
innocent party intolerable  and her l i f e  bus- 
densome. Law of Marriage and Divorce i n  Pa., 
Friedman, Sec. 308, Vol. 1. 

uThe express language of the s t a tu te  re- 
quires t h a t  the  ill conduct i n  order t o  eon- 
s t i t u t e  indigni t ies  t o  the pepson must be 
such a s  t o  render khe  condition of the i n  ured 
spouse intolerable  and l i f e  burdensome. dn- 
l e s s  t h i s  eonsequence i s  shown to  f o l l m  f r o m  
the a c t s  charged, these Indignit ies are  in- 
suf f ic ien t  in gravity to  amount t o  cause f o r  
divorce. In  the present case the testimony 
of the witnesses was obtdfned wnder subpoena 
by Respondent, and w a s  t o  the e f fec t  tha t  fran 
t h e i r  observation of Libellant and Respondent 
together, there was husbandly conside~at ion 
on the pa r t  of the Respondent towards Libellant,  
and also wifely consideration on the par t  of 
Libellant  toward Respondent. Respondent s 
testimony shows that  he made a l l  possible 
e f f o r t s  of reeoncil iat ion of Libellant 's  
affect ion towards him, and was a t  a los s  t o  
understand the a t t i tude  which she adopted 
sometime a f t e r  the loss  of t h e i r  ehild by a 
very t rag ic  aacident. The ehild would seem 
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t o  be the t i e  that-was holding Libellant and 
Respondent together i n  the bonds of matrimony, 
and upon the ch i ld ' s  death, Libellant 's  affec- 
t ion waivered. There wasnothing f ram. the 
testimony of Respondent, nor of the witnesses 
called, t h a t  eould substantiate the  allega- 
t i o n  of l i b e l l a n t  as t o  the taus e she had f o r  
divorce. W i t h  the  Libellant s f a i l u r e  t o  
at tend the hearing, the  Libel must be dismissed. 
Libellant  f a i l e d  t o  at tend the Master's hear- 
ing, nor was she represented by counsel a l -  
though- she had been properly not i f ied  of the 
hearing. If €he Libellant f a i l e d  t o  attend 
the Master-! s hearing, and Respondent has f i l e d  
an Answer and t e s t i f i e d  coqtradicting the  
alleged charge, the  Libel must be dismissed. 
Sturgeon on Divoree, 637, Sec. 1293, c i t i n g  
Troeger vs. Troeger, 69 Pittsburgh 288. 

"Fpom the evidence i n  t h i s  ease the Mas- 
t e r  makes the following findings of f a c t  on 
the merits: 

"1. The eonplafnt i s  not made out of 
levity.  

'2. There i s  no fraud o r  collusion be- 
- tween the Libellant and Respondent 

with a view to  procuring a divorce. 

"3. The Respondent i a  not  gu i l ty  of 
i n f l i c t i n g  such indigni t ies  t o  the 
person of the  Libellant a s  t o  render 
her  condition intolerable  and l i f e  
burden some. " 

"Conelusions of Law 

"3, %e Court of Common Pleas of Cambria 
County has. jurisdiction.  of the par t ies  and of 
the subject matter. As to the par t ies ,  the 
Libellant was a bona f i d e  resident of the 
S ta te  of Pennsylvania and the Conntg of Cam- 
b r i a  a t  the time of f i l i n g  her Libel, and by 
her  own al legation i s  s f i l l  a resident of 
Camb~ia County. The Respondent is a resident 
of the  S ta te  of Maryland, but has v o l r r n t a r i l ~  
submitted t o  the jurisdiction of t h i s  Court. 

t ha t  on the  17th day of Jmuary, 1949, the-chancellor permitted 

appellee t o  f i l e  her medded b i l l  of complaint in the s u i t  a t  bar, 
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wherein and whereby she alleged (T.V.1 - 84) t h a t  she was then a 

bona f i d e  resident of Dade Ceunty, Florida,.  and had bean sneh a 
- 

resident f o r  a t  l e a s t  ninety days pr ior  thereto, notntthstanding 

t h a t  by the f i n a l  decree i n  hey said  Pennsylvania su i t ,  her  res i -  

dence had been adjudicated t o  be i n  Cambria County, Pennsylvania, 

2, That i n  i n s t i t u t i n g  her  said  s u i t  in Cambria County, 

Pemsglvania, the appellee submitted to the  jurisdiction of  sa id  

Court t o  adjudicate a l l  matters and questions relevant t o  the is- 

sues involved i n  said  su i t ,  and i n  and by the safd f i n a l  decree 

i n  her  said  Pennsylvania su i t ,  it was adjndicated by the Court of 

Common Pleas tha t  the  appellee was a resident of the S ta te  of 

Pennsylvania not only a t  the time of the i n s t i t u t i o n  of her said  

s u i t ,  but a l so  a t  the time of the said f i n a l  decree therein entered 

on June 28, 1947; tha t  appellee took no appeal f m m  said f h a 1  de- 

cree o f  sa id  Court o f  Common Pleas; that, therefore, she became 

bound by t h e  f i n a l  decree i n  her said Pennsylvania s u i t  f ix ing  and 

adjudicating her s t a tus  as a res ident  of Pennsylvania a t  t h e  tfme 

she was asser t ing and did a s se r t  i n  her  or iginal  b f l l  of complaint 

and i n  he r  amended b i l l  of complaint i n  the  s u i t  a t  bar tha t  she 

was then a bona f i d e  resident of Florida and had been such a r e s i -  

dent f o r  a t  l e a s t  ninety days pr ior  t o  the  f i l i n g  of said b i l l  of 

complaint; t h a t  accordingly, appellee became estopped by the f i n a l  

decree i n  her  said  Pennsylvania s u i t  from taking a posit ion in- 

consistent therewith and by a v e ~ r i n g  t h a t  she was an actual  bona 

f i d e  resident of Florida a t  the time aforesaid, t h i s  question hav- 

ing been otherwisc adjudfaated by the said f i n a l  decree i n  her  said 

Pennsylvania su i t ,  which sa id  decree t h i s  appellate court has held 

t o  be r e s  adjudicata and en t i t l ed  t o  be given f u l l  f a i t h  and credence 

i n  the s u i t  a t  bar, 

Deoree and other f i n a l  d e t e m h a t i o n  of courts of 

r e e o ~ d  work estoppels. Coral Realty Co. vs, Peacook 
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Holding Company, 103 Fla. 916, 138 So. 622; Gray vs. 

Gray, 91-Fla. 103, 107 So. 261; .Smith vs. Urquhart, 

129 Bla. 742, 176 So. 787. 

In  Winn vs. g trick land, 34 Fla. 610, 16 So. 606, 

it was he ld  t h a t  a par ty  t o  a s n i t  over whom the  Court 

had acquired jur tsdic t ion may be estopped by averments 

i n  pleadings f i l e d  by h i m .  

I n  Schnarr & Co. vs. Virginia-Carolina Chemical 

Corp., 118 Fla. 258, 159 So. 39, it ras held t h a t  pro- 
- 

Geedings in  former s u i t  estopped l i t i g a n t  from occupy- 

ing inconsistent posi t ion i n  subsequent sui t .  

In Beckwith v. Bailey, 119 Fla. 316, 161 So. 576, 

it was heid that where both p a r t i e s  a r e  domiciled i n  

s t a t e  where divoree s u i t  i s  brought o r  one par ty  i s  

there  domiciled and other  party has  been pepsanally 

served or  has appeared Sn answer t o  su i t ,  r esu l tan t  

decree i s  e n t i t l e d  t o  fill f a i t h  and credi t .  

In Thomas vs, Morriseft, 76 Ga, 384, it was held 

t h a t  a judgment determining t h e  domicile of a deceased 

person t o  be in t h a t  s t a t e ,  and probating such person's 

w i l l ,  p r e ~ l u d e s  the  p a r t i e s  there to  f r o m  r a i s ing  the  

i s sue  of decedent's damieile i n  another s t a t e .  

A t  17  Am, Jur., p. 395, the  following appears: 

If Judgments and decrees i n  divorce proceed- 
ings ape within the general  r u l e  applicable t o  
a judgment o r  decree t h a t  when a judgment i s  
sought t o  be made avai lable  in subsequent pro- 
ceedings between the same pa r t i e s ,  it i s  eon- 
clusive and binding on them i n  regard t o  a l l  
matters  shown t o  have been put i n  i ssue  o r  - to  
have been necessar i ly  involved i n  t he  former 
s u i t  and ac tua l ly  t r i e d  and determined there in ,  
but t h a t  i n  regard t o  matters  not then in eon- 
troversy, and n o t  heard and detemined, although 
it i s  conelusive so f a r  a s  the f i n a l  d i spos i t ion  
of t ha t  cause of a ~ t i o n  i s  concerned, it i s  not  
conclusive t o  prevent a determination of  them 
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according t o  the t ru th ,  if  they a r e  subsequently 
c o n t ~ o v e r t e d  i n  a d i f f e r en t  ease. & betwe= 
the p a r t i e s  t o  t h e  proceedings a v a l i d  j u d p e n t  
o r  decree i s  conclusive of a l l  charges s e t  for% 
and of fac+s found, o r  whioh might bave been 
rounu, ana o r  aerenaes palsea  a t  t he  t r l a i .  " 
(Ke l l e t t  v. K e l l e t t  - Gal. App. - , 26 P. 28 
859 ( a f f i ~ m e d  in 2 Cal, 2d 45, 39 P. 2d 2031, 
c i t i n g  R.C.L. ; Gloth v. Gloth,  154 Va. 511, 
153 S.E. 879, 71 A.L.R. 700) 

A t  28 C. J.S., p. 48, the  following appears: 

*The existence o r  non-exiatence of a dom- 
i c i l e - i n  a given loca l i t y ,  where the  f a c t s  a r e  
conf l i c t ing ,  i s  a mixed quest ion of law and 
f a c t ;  when t h e  f a e t s  a re  s e t t l e d ,  the  question 
of domicile i s  one of law. Commonly, however, 
the  quest ion a s  t o  what s h a l l  be eonsidered the  
domicile o r  residence sf a p a ~ t y  i s  sa id  t o  be, 
o r  t o  be mainly, one of faet r a t h e r  than law, 
So  fa^ a s  i t  involves questions of f ac t ,  includ- 
ing t h e  ascertainment of the  in ten t ion  of t h e  
part$, t h e  uest ion i s  t o  be determined b t h e  
verdict of t % e S ~ Y .  under proper i n s t r u e  % ions 
from the court,  "or" by t h e  findxngs of t h e  eourt. 
Such determination 9s conclusive, unless c l ea r ly  
agains t  t h e  weight of evidence. " 

A t  31 C. J.S., p. 193, the following appears: 

"An estoppal  by matter of record i s  such 
a s  a r i s e s  from, o r  i s  founded upon the adjudica- 
t i o n  of a competent court ;  more broadly, es- 
toppal by record i s  the  preclusion t o  deny the  
t r u t h  of matters  s e t  f o r t h  in a record, whether 
jud ic ia l  ex l eg i s l a t i ve ,  and also t o  deny the  
f a s t s  ad ndicated by a eourt  of competent ju r i s -  
dict ion.  d 

A t  50 C.J.S. ,  p, 224, the  following ru l e  i s  s ta ted:  

"19 judgment o r  d e e ~ e e  ac tua l ly  o r  neces- 
s a r i l y  determining t h e  personal s t a t u s  of an 
individual i s  equally conelusive a s  a decision 
on a right of propert  , T h i s  r u l e  has been 
applied t o  questions 9 avolving the  s t a t u s  QP 
r sgh ts  of an individual  as  an employer %= a ik 
and t o  decisions a s  t o  ageney, domicile, infancy 
and mental condition o r  capacity." 

In Palm Beach Go. vs. Palm Beach Esta tes ,  110 Fla,  

148 So. 544, it Gas held  t h a t  on seoond appeal involv- 

ing  same subject  matter  between same p a r t i e s ,  par ty  i s  

general ly estopped t o  a s s e r t  pos i t ion  o r  theory ineonsis t -  

ent  with t h a t  r e l i e d  upon on f i rs t  appeal, 
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In  Lee v. Fowler, 115 Fla. 429, 155 So. 647, it 

was held tha t  rho on adversary's appeal assumed 

cer ta in  position, held estopped t o  thereaf te r  take in- 

consistent posit ion i n  respect to same sub ject  ~tlat ter  i n  

t r i a l  court or on subsequent appeal t o  prejudice of ad- 

versary. 

In  K a W n  v. Kaufman, 120 N. J. Eq. 603, 187 A. 

176, it w a s  held tha t  f i n a l  decree of Court of Chancery 

i n  d f e  s maintenanoe s n i t  ad judging tha t  had 

domiaile within s t a t e  held t o  be r e s  judieata as  t o  domi- 

c i l e  of  husband as  of such date. 

A t  31 0. J. S., p. 194, the f o l l o d  ng ap.peaPs: 

"As a judgment, the record has the fur-  
ther e f fec t  of precluding a re-examination 
in to  the  t r u t h  of the matters decided. This 
f ' u r t h e ~  e f fec t  of the record, considered. as 
a judgment, i s  otherwise known as estoppal 
by judgment, the matters adjudicated being 
termed res  judieata. 

I n  Jamison v. Metropolitan Life Ins. Co., MIXI. App., 

D. C., 35 A. 26 179, it w a s  held tha t  &here-insured's 

domicile had been determined i n  a p r io r  s u i t  between the 

same par t ies  seeking reeovery on s m e  l i f e  policy, ques- 

t i o n  a s  t o  assured's domicile could not again be e o n t ~ o -  

v e ~ t e d ;  tha t  once an issue of f a c t  or  l a w  i s  judicial ly 

deeided, it may not thepeafter be controverted by the 

par t ies .  

A t  4 A. L.R. 2d, p. 116, the following appears: 

'Where the former defendant i n  a divoree 
s u i t  i n  whieh a judgment denying a divorce, has 
been ~endered ,  subsequently sues f o r  a divorce 
i n  a s i s t e r  s ta te ,  the former judgment, being 
e n t i t l e d  t o  f u l l  f a i t h  and credit, i s  conclu- 
sive as  t o  a l l  questions ef fac t  essent ia l  t o  
and l i t i g a t e d  by the  former judgment. " 
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I n  B~ooks v, Laurent, 98 Fed. 647, the Cou!rt said: 

"Where a p a r t y  assumes a cer ta in  
i n  a legal  proceeding, and succeeds i n  main- 
taining tha t  position, he may not thereafter ,  
simply because his in te res t s  have changed, assume 
a contrary position, especially i f  it be t o  the 
prejudice o f  the party who has acquiesced i n  the 
posit ion taken by him, 

In  Gray v, Gray, 91 Fla. 103, 107 So. 261, the eourt 

held tha t  "there i s  a difference between the e f fec t  of a 

judgment as a bar or eskspp@l agahst  the prosecution of  

a eecond act ion upon the same claim or demand and i t s  

e f fec t  as  an estoppal i n  another action between the same 

par t ies  upon a d i f fe rent  claim o r  cause of action. In  

the  former ease, the judgment i f  rendered upon the m e ~ i t s ,  

eonst i tutes  an absolute bar t o  a subsequent action; but 

where the second act ion between the same par t ies  i s  upon 

a d i f fe rent  claim o r  demand, the judgment i n  the pr ior  

action operates as an estoppal only as t o  those matters 

i n  tssue or  points controverted upon the determination 

of  whieh the  finding or verdict  was rendered. " 
- 

In  Williams 8 ,  North Carolina, 325 U. S. 226 (supra), 

it was held tha t  the  f u l l  f a i t h  and credi t  c1ause"of t h i  

Federal Constitution operates with respec t  t o  judgments 

rendered7bY a court whose jurisdiction e i t h e r  a s  t o  the 

subject matter or person i s  not impeached, and t h a t  once 

the jurisdiction has been judicial ly se t t l ed  i t  cannot 

be r e l i t i g a t e d  a s  between t h e  part ies,  and the court 

said: "It i s  one thing t o  reopen an issue tha t  Bas been 

s e t t l e d  a f t e r  appropriate opportunity t o  present the i r  

contentions has been afforded t o  a l l  who had an i n t e r e s t  

i n  i t s  adjudication. This applies also t o  jur isdict ional  

questions. After a eontest these eannot be r e l i t iga ted  
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as  between the par t ies ."  Forsyth v. Hammond, 166 U.S. 

- 
Ins. Go. v. Che~rg ,  244 U. S. 25, 30; 61 L. ed. 966, 969, 

37 S.-Ct. 492; Davis 8 .  Davis, supra. 

In McEwen V. Gpowers' Loan, etc. ,  Go., 116 Fla. 540, 
- 2  

156 So. 527, and McGregor v. Provident  gust Go., 119 

Fla. 718, 162 So. 323, i t  was held t h a t  " judGent on mer- 
- - 
i t s  eons t i t u t s s  bar t o  subsequent aet ion on same claim 

o r  demand, but operates a s  estoppel only as  t o  port ions 

ac tua l ly  l i t i g a t e d  and determined &ere second act ion i s  

on df f fe ren t  claim o r  demand.% % a" 

In r e  Balch, 93 Misc. 419, 156 N. Y. Supp. 1086, 

a proceeding t o  have decedent's domicile a t  t he  time of 

her death detemined, it w a s  held tha t  judgment i n  a s u i t  

brought in California by the deeedent t o  void a deed of 

t r u s t ,  and revived a f t e r  he r  death, i n  the  course of whfeh 

arm adjudication was made of her l a s t  domioile as being i n  

California,  was, under the f u l l  f a i t h  and c red i t  clause, 

eomplete and f i n a l  i n  every other court of the Union up- 

on the question of domicile. 

In Coprigan v. Jams, 14 Colo. 311, 23 P. 913, in 

which an applicat ion f o r  ancillary probate o f  a w i l l  was 

r e s i s t ed  by one who had theretofore been appointed ad- 

rainistrator  of the decedent on the  ground t h a t  the p ~ o -  

bate of the  w i l l  by t h e  s i s t e r  s t a t e  was inval id  i n a s ~ u e h  

aer the  decedent p r ior  t o  the  time of U s  death was i n  

Colorado and not i n  the s i s t e r  s t a t e ,  it was held tha t ,  

admitting the  w i l l  t o  p ~ o b a t e ,  the  Court of the  s i s t e r  

s t a t e  must be presumed, p r i m  f a c i e  t o  have based i t s  
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adjudication respecting the  dogiicile of the decedent 

a t  t h e  t h e  of his  decease on suf f ic ien t  evidence, and 

t h a t  under such circumstmces, the  probate of the  w i l l  

and the reeord thereof can only be questioned by some 

appel la te  o r  d i r ec t  proceeding. 

. . ,  , - -  

OF DAD3 COUIJTY, FLOBIDA, GRANTING &R A DIVORCE, 

AND T & ~ F T E R  &ID FINAL IXCFtEE I S  REYERSED AND 

H ~ R  =ID REMARRIAGE AWD RESULTING PE~EGNANCY DUR- 
ING ~m -PWDENCY OF S B ~  A P P ~ ~ L  MD S U B S E Q ~ ~ T  

BIRTH O F  A CHILD AND PROCEED TO A TRIAL DE NOVO 

The Chancellor erroneously answered the  foregoing ques- 

t i o n  i n  the a f f i r m t i r e  stnd e o m i t t e d  error  by denying appel lant ' s  
. - 

ob jeet ions (T.V.1 - 36-37) t o  appellee 's  motion f o r  leave t o  f i l e  

amended b i l l  of complaint and by his order (T.V. I - 81-82) denying 

appe l lan t r s  motion (T.V.1 - 76-80) t o  disleiss appellee 's  &ended 

b i l l  of complaint. 
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1. After t h i s  oause was remanded t o  the t r i a l  c o u ~ t ,  

and a f t e r  the chancellor denied appellant 's  motion f o r  decree on 
,. 

mandate i n  accordance with the law of t h i s  case as  s e t t l e d  by the 

Opinion of the %qrerne  COUP^, t he  chancellor permitted appellee 

t o  f i l e  her  amended b i l l  of cornplafnt mberein she alleged tha t  on 

lay 19, 1948, she was married t o  one Wilfred J, Cohen and tha t  

during the  f i rs t  week of September, 1948, as  a resu l t  of her  mar- 

r iage  t o  t he  said  wilf red-  3. Cohen, she conceived a chi ld  (T.V.1 - 
- - 

63). In  other m rds, a f t e r  appellant had f i l e d  in this cause h i s  

not ice-of  appeal from the f i n a l  decree of July 31, 1947, and while 

t h i s  eause was then pending i n  the Supreme Court by v i r tue  af the  

f i l i n g  of said  not iae  of appeal, and a t  approximtely the time 

eounsel f o r  the pa r t i e s  i n  t h i s  muse was before t h i s  Sup~eme Court 

presenting t h e i r  arguments on said  appeal, the  appellee, rho was 

then the  wife of t h i s  appellant, married the said Wilfred J, Cohen 

and thereaf te r  cohabited with h i m  and beeme pregnant and coneeived 

a child, the issue of her  oohabitation wi%h the raafd Wilfred J. 

Cohen. A t  the  time of her  marriage to  and cohabitation with the 

said  Wilfred' J. Cohen, appellee knew or  should have known tha t  her 

said s u i t  f o r  diiorce against appellant was s t i l l  pending and tha t  

the f i n a l  decpee therein was not f i n a l  and conclusive as  t o   he^ 
I 

marital  status,  The Sppellee by her  conduct aforesaid, did not 

only shbw disrespect and contempt d the courts of the S ta te  of 

PLo~ida, but did commit a serious offense under the laws of the 

said  S ta te  and was gui l ty  of such eonduet as  t o  deprive her of 

the Plght t o  again come i n t o  the Cireuit  Court i n  and f o r  Dade 

County, Florida, a court of equity, t o  seek fur ther  r e l i e f  by her 

said  amended b i l l  ef complaint. Under the circumstances aforesaid, 

the Chancellor of sa id  Court should have found t h a t  her hands were 

unclean, tha t  she was not e n t i t l e d  t o  seek r e l i e f  i n  a court of 

equity, and should have dismissed her  b i l l  of complaint, a s  urged 

so t o  do by appellant. 
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In Branch( v. Branch. (Colo.) 71 P. 632, i t  was 
, - 

held t h a t  a i n  a d i ~ o ~ e e '  s u i t  having married 

pending the  appeal f ~ o m  the decree g r m t i n g  the  divorce 

i s  n i t  e n t i t l e d  t o  be heard on appeal o r  t o  have the  uase 

remanded for a new t r ia l ,  the  decree being reversed. The 

Court said: 

nCoansel have suggested t h a t  the opinion 
be modified and that the  case be remanded, w i t h  
d i r e e t i m s  f o r  mo the r  t r i a l ,  and not  with 
d i rec t ions  t o  dismiss the  cause. There i s  no . 
reason f o r  prolonging this  l i t i g a t i o n .  The 
eause, i f  remanded, lrmst be dismissed by. the  
Court because of the  f a c t  that during the pen- 
aeney of the ease here the appellee remarried; 
and, having remarried before her  :&idpent of 
djvosce became f ina l ,  she has viola ted the 
marriage obligation, and i s  no t  e n t i t l e d  t o  a 
divorce. Counsel s t a t ed  i n  open court t h a t  the 
appellee merried more than a year a f t e r  the 
grantlng of t he  deeree from which an appeal 
was taken, but the f a c t  t ha t  a year elapsed 
tiefore she was nar r ied  does not  a f f ec t  her  I/ s ta tus ,  The appeal suspended the  judgment t o  
a l l  purposes, and she could not  lawfully marry 
again during the  pendency of the  appeal. wet 
a r e  not unmindful of the  f ao t  t h a t  the  r e s u l t  
of t h i s  udgment i s  of serious eonsequence t o  1 the appe l e e  and the 1833. she married, but they 
should have thought of t h e  consequences before 
taking the  step. We a re  of opinion t h a t  the 
court  has the right, i n  divorce proceedings, 
as representing the  people, t o  take no t ice  of 
the  change of s t a t u s  of t h e  par t ies ,  o r  e i t h e r  
of them, and that ,  when one of the  partSes t o  
a s u i t  f o r  divorce remarries pending an appeal 
i n  t h i s  court,  tha t  par ty  has not  the ~ i g h t  
e i t h e r  t o  prosecute o r  defend i n  t h i s  c o u ~ t  
and e m o t  be heard t o  question the  copreet- 
ness of the  decision of t he  tour% i n  a p e t i t i o n  
f o r  rehearing. " 

- 

I n  Womack 8. Womck, Ark. , 83 S.W, 1136, 

the  Court said: 

"In the  statement of the  case the  court 
t h a t , - a s  there  was no evidence of a change i n  
the  s t a t u s  of the  property o r  p a r t i e s  a f t e r  
t he  divorce snit and pr io r  t o  the  bringing of 
t h i s  s u i t  t o  vacate it, the  court would not 
consider tha t  sueh d elay ( somethhg over a 
year) estopped appellant from prosecuting the 
ac t ion  t o  vacate the judgment of divorce as 
f raudulent ly  obtained. Since the  decision 
here  appellee f i l e s  a motion t o  modify the  de- 
cree, and sets  f o r t h  t h a t  he was married i n  
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Oklahoma on July 15, 1903, that  a ehild was 
born of such marriage, which has s b e e  died, 
and that  he ~ o n t r a e t e d  the marriage with khe 
lady who married hSm .in good fa i th ,  having no 
idea t ha t  there was or would be any attack on 
the decree of divorcse, and praying a modif ica- 
t ion  t o  the extent t ha t  the cause be remanded, 
and evidenee adduoed ~f these facts ,  t o  t h e  end 
t ha t  t h i s  marriage be protected. The record 
shows t h i s  su i t  was commenced December 17, 1900, 
decree waa rendered June 23, 1901, appeal then 
prayed and granted, and t ranscr ipt  f i l e d  i n  
this court October 8, 1901, *ere i t  has been 
pending since. These sn i t s  t o  vacate d e c ~ e e s  
on ground of  fraud are maintained even when 
the par ty  committing the fraud has remarried . 
before the ins t i tu t ion  of the snit.  Bishop 
on Marriage & Divorce, Sees. 1550, 1552. De- 
lag, however, w i l l  operate t o  the prejudiee.of 
the party applying, and, i f  unreasonably aan- 
tinned, bar the right. %e delay i n  t h i s  ease 
i n  bringing the s u i t  did.not work any prejudice 
t o  t h i ~ d  persons. Had the party remarried 
while there was considerable delay, tha t  would 
be a cireurnstarmee s t ~ o n g l y  tending against aas- 
taining the action. No sueh eonsiderations 
are in t h i s  ease. The marriage occurred i n  
the face of an appeal pending here in a case 
d i rec t ly  seeking t o  annul the divorce. 

#The modification is  refused.' 

A t  7 Am. Jur. p. 765, the f o l l o d  ng appears: 

h~ccording  t o  the weight of authority in 
t h i s  country, the  fact that  one charged with 
bigam believed in good f a i t h  that  he had been 
lawfu 1 l y  divoreed f ~ o m  h i s  f t rs t  wtife, eonsti- 
tu tes  no defense. The theory seems t o  be tha t  
the s ta tu tes  are so drafted as t o  cause p r s o n s  
about t o  marry t o  take no  chance on the qnestion. 
The s t a tu te  requires them to b o w  the faet.  
This view excludes the eare and diligence of  
the defendant i n  ascertaining whether the for- 
mer marriage has i n  fao t  been dissolved by 
divorce and the reasonableness sf h i s  mistaken 
belief.  Such aare and diligence do not make 
his. bel iec  a defense. The s ta tu tes  usually 
contain eaz express grant of imuni ty  where a 
divoree has been obtained, and t h i s  of i t s e l f  
i s  evidenee tha t  the lawmakers intended t o  
i n s i s t  on the divorce i t s e l f  as  a defense and 
tha t  no fur ther  exception should be engrafted 
on it by the oourts. The opposite view has, 
however, found favor on the general theory 
tha t  when a man i s  misled concerning facts ,  
without h i s  own f au l t  o r  carelessness and, 
when so misled, ac t s  as he would be just i f ied 
i n  doing were the f ac t s  as he believes them 
t o  be, he i s  legal ly  and morally innocent. 
This is, however, predicated on the g ~ e a t e s t  
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oare i n  ascertaining t h e  f a c t s  i n  regard t o  t h e  
divoree. Rwnors o r  s ta tements  of persons hav- 
i n g  no s p e a i a l  means o f  knowledge a r e  insuf-  
f i c i e n t .  This i s  t r u e  *ere t h e  defendant 
g e t s  exper t  though mistaken advice of  counsel 
t h a t  t h e  divorce i s  l e g a l  and then proeeeds t o  
a c t  upon it. Hardships may we l l  r e s u l t  f ~ m  
this  doctr ine, .  but  t h e  pardoning power i s  al-  
ways i n  ex i s t ence  ready t o  in tervene  i n  a 
proper case. In those  cour t s  which h o l d  t o  
t h e  s t r i c t e r  view, even a c e r t i f  i c a t e  by a 
c l e r k  of eour t  of a deeree of divorce i s  in-  
s u f f i s i e n t  where t h e  d i v o r e ~  was r e a l l y  vo:d. 
Some e o u r t s  base t h e i r  holding upon t h e  prxn- 
c i p l e  t h a t  ignorance of the  l a w  exeuses no 
one, while o t h e r s  do not  s t r e s s  the  poin t  t h a t  . 
t h e  mistake is  one of l a w ,  b u t  p lace  t h e i r  de- 
c i s i o n  upon t h e  same p r inc ip le  o f  s t a t u t o r y  
c o n s t m e t i o n  under which the marts re fuse  ' t he  
defense o f  mistake as t o  t h e  exis tence  of  a 
divorce on t h e  ground that t h e  s t a t u t e  having 
f ixed  t h e  exceptions,  t h e  c o u r t s  cannot extend 
it t o  persons who have not  been, bu t  in good 
f a i th  be l i eve  they have been l awfu l ly  divorced." 

To t h e  same e f f e c t ,  s ee  annotat ion at  57 A.L.8. 792. 

I n  'faanpa & J. Ry. Go. v. Cat t s ,  79 Fla. 235, 85 So. 

364, t h e  supreme Court of F lo r ida  quoted rith approval Para- 

graph 385, Vol. 1; t h i r d  e d i t i o n  of Pomeroy on Equity,  as 

follows: 

'The meaning i s  that, whatever be t h e  
n a t u r e  of t h e  remedy demanded, t h e  cour t  w i l l  
no t  confer i t s  equ i t ab le  r e l i e f  upon t h e  p a r t y  
seeking i t s  i n t e r p o s i t i o n  and a id ,  un less  he 
has  acknowledged aqd conceded, o r  w i l l  admit 
and provide fo r ,  a l l  t h e  equ i t ab le  r i g h t s ,  
claims, and demands j u s t l y  belonging t o  t h e  
adversary papty, and gpowing out  of o r  neces- 
s a r i l y  involved i n  t h e  sub jec t -na t t e r  of t h e  
controversy. It says, i n  e f f e c t ,  t h a t  the cour t  
w i l l  g ive t h e  p l a i n t i f f  t h e  r e l i e f  t o  which he 
i s  e n t i t l e d  only upon eondi t ion  t h a t  he has  
given, o r  consents  t o  give,  t h e  defendant such 
cor~espond ing  rights as he a l s o  m y  be e n t i t l e d  
t o  i n  r e spec t  of t h e  subjec t  mat ter  of t h e  s u i t o n  

- 

"He who Comes i n t o  equi ty  must come w i t h  
clean-hands. 

"It ( t h e  maxim) assumes that  t h e  s u i t ,  
a s k i n g - t h e  a i d  of a oour t  of equi ty,  has himself 
been g u i l t y  of conduct i n  v i o l a t i o n  of the  fun- 
damental conceptions of equi ty,  and the re f  ore  
r e f u s e s  h i m  a l l  r ecogn i t ion  and r e l i e f  w i t h  
r e fe rence  t o  t h e  subject-matter  o r  t ~ a n s a c t i o n  
i n  question. It says that whenever a par ty ,  
who, a s  ac to r ,  seeks t o  s e t  t h e  j u d i c i a l  ma- 
ahinery i n  motion and ob ta in  some remedy, h a s  
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vio la ted  conscience, o r  good f a i t h ,  o r  other  
equi table  pr inciple ,  i n  his p r i o r  eonduct, 
then the  doors of t h e  court  w i l l  be shut against  
him i n  b i n e ;  t h e  c o u ~ t  w i l l  re fuse  t o  in te r -  
f e r e  on h i s  behalf t o  acknowledge h i s  ~ i g h t  o r  
award any remedy. 

A t  30 C. J.S., pp. 475-477, the following pr ine ip le  

is  stated.  

" a "The elean hands maxb bars  r e l i e f  t o  
those-gu i l ty  of improper condnct i n  the  matter 
as t o  which they seek ~ e l i e f .  It i s  invoked 
t o  protect  the  i n t e g r i t y  of t h e - e o u ~ t .  * s * 
It means t h a t  equity refuses  t o  lend i t s  a id  
i n  any manner t o  one seeking i t s  ac t ive  i n t e r -  
posi t ion,  who has been gu i l t y  of unlawful o r  
inequi table  conduct i n  the  matter  with re la-  
t i o n  t o  which he seeks r e l i e f ,  * 4s *+ The m a x i m  
i s  based on eonscience and good f a i t h .  It 
i s  not s t r i c t l y  o r  primari ly a matter of'. de- 
fense, but i s  invoked on grounds of  public  
pol lcy  and f o r  the  protect ion of the  i n t e g r i t y  
of t he  court,  

"Whenever a p a r w  seeking t o  s e t  the  jndi- 
c i a 1  rnachlnery in motion and obtain some remedy 
has v io la ted  conscience, o r  good f a i t h ,  o r  
o ther  equitable pr ineiple ,  in h i s  p r io r  conduct, 
the doors of t h e  court w i l l  be shut agains t  
him i n  lfmine, and the  eourt  w i l l  re fuse  t o  
i n t e r f e r e  on h i s  behalf, t o  acknowledge h i s  
r i gh t ,  o r  t o  award him any remedy. 

n U . ~ .  - Keystone D r i l l e r  Go, v, General Ex- 
cavator Go,, Ohio, 54 S. C t .  146, 290 U,S. 
240, 78 L. Ed. 293, affirming, C.C.A., General 
Excavator Co. v. Keystone Dri l ler ,Co,  62 F,2d 
48, rehearing denied 64 F. 2d 39, c e r t i o r a r i  
granted Keystone D r i l l e r  Co, v. General Ex- 
cavator Go., 53 S. C t .  791, 289 U.S.721, -77 
L.Ed. 1472, and mandate denied 54 S. C t .  556, 
two cases, 291 U.S. 651, 78 5, Ed. 1045, Key- 
stone D r i l l e r  Co. v. Osgood Go., 54 S. C t .  
556, 291 U, S, 651, 78 L. Ed. 1tJ45, and 54 S, C t .  
557, 291 U.S, 651, 78 L, Ed, 1045 - Goodyear- 
Tire & Rubber Go. v. Osemnan Cushion T i r e  Co., 
C.C.A., Ohio 95 F, 2d, c e r t i o r a r i  dismissed 
59 S. C t .  459, 3Q6 U.S. 665, 83 L. Ed. 1061, 
and Overman Cushion Ti re  Co, v. Goodyear T i re  
& Rubber Co., 59 S. C t .  460, 306 U.S. 665, 
83 L. Ed. -1061. 

A r i z .  - Smith v, Brimson, 80 P. 2d 968, 52 A r i z ,  360 
Ark. - Barton v. Hapdin, 10 S .W.  2d 878, 178 A&. 432 
D.C. - Coch~an v, Burdick, 89 F.2d 831, 67 Appl.D.C.87 
Fla. - Tampa & J. Ry. Co. v. Catts, 85 So. 364,79 Fla. 235 
Md. - Schaelfer  .v. -Sterl ing,  6 A. 2d 254, 176 Nd. 553 
N. J. - Piper v. Piper, 176 A. $45, 13  M.J.Mise. 68 
N.Y. - Bayer v. Bayer, 214 N.Y.S. 322, 215 App. Div 

454; revezsimg 202 N.Y.S. 890, 122 Misc. 7 
Or .  - Slovanian Li terary  & Socia l  Ass'n v. City of 

PortlanB, 224 P. 189.8, 111 O r ,  335 - Reid v. 
Maltinomah County, 196 P. 394, 100 OP. 310. 
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A t  17 Am. Jar. 270, the folloadng appears: 

"There appears t o  be l%k t l e  dissent f ~ o m  
the general proposition tha t  adultery i s  a 
good recrim3natory defense t o  an action fo r  
divorce upon any suffioient ground. It i s  
fundamental t ha t  the efficacy of this-defense 
i s  based, not upon the theory tha t  the p la in t i f  f' a 
eondnct i s  deemed t o  just i fy  or  exeuse tha t  of 
the defendant, but upon the theory t h a t  inas- 
much as the p la in t i f f  has not performed h i s  
marital  dnty, h e , i s  not en t i t l ed  to  complaint 
of the defendant s dereliction. T h i s  being so, 
it would seem tha t  the mere f a c t  that  the  plain- 
t i f f ' s  adultery occurred a f t e r  the defendant's 

,;' ill conduct should i n  no way af f e e t  w e  force . 
' / o f  the defense ~f adultery. As a general m le ,  

' f o r  example, adultery a f t e r  desertion may be 
se t  up as a recriminatorg defense by the de- 
s e ~ t i n g  spouse, although t h i s  rule has not been 
adopted by the authori t ies  i n  a l l  jurisdictions. 
It i s  u i t e  possible t ha t  the par t icular  f a e t s  9 of an ndividual ease may make it seem, equitable 
t o  deny effect  t o  the defense. kt t h i s  view 
points more t o  jas t i f  ication and- provocation, X' 
which depend upon considerations which are  '> 
foreign t o  the doctrine cf recrimination. 

"It i s  a rmle of universal application 
t ha t  i n  reply to  an application f o r  divoree 
on the ground of the adultery of the defendant, 
he o r  she may allege, by way of e i ther  recrirn- 
ination o r  cross-petit  ion, the commission of 
adultery by the p l a in t i f f ;  and generally 3.f 
the eharge is  sustained as  t o  both of the par- 
t i e s ,  the su i t  must be dismissed, provided, 
of course, there has been no condonation. Under 
some s ta tutes ,  however, it i s  within the dis- 
eretion of the court t o  grant a divoroe where 
it a p p a r s  t ha t  the par t ies  a re  i n  equal gui l t .  
Thus, adultery i s  available i n  tefense of a 
chapge of cruelty OP desertion. 

A t  17 Am. Jus. 268, the following appears: 

'It i s  well se t t l ed  in t h i s  country under 
the doctrine of recrimination t ha t  the  defend- 
ant  t o  an action f o r  divorce ma set  up a s  a 
defense in bar tha t  the l a i n t i  f was gui l ty  g $ 
of misconduct whieh i n  i self would be a ground 
f o r  divoree. This r igh t  to  s e t  up one matri- 
monial offenseein bar of another i s  an appli- 
eation of the equitable rule tha t  one who in- 
vokes the aid of a eourt must come in to  it with 
a elear oonseienee and e l em hands, and al-  
though the misoonduct of the p la in t i f f  occurs 
a f t e r  the commencement of h i s  or her su i t ,  
it i s  as f i l l y  effective t o  bar the r ight  t o  a 
divorce therein as  i f  it had occurred previous 
t o  the commene'ement of the suit." 
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A t  35 Am. Jur. 272, the  following appears: 

"The general rule  i s  t h a t  a marriage be- 
tween-two persons one of whom i s  married a t  
the time t o  another i s  void although they a c t  
i n  good f a l t h  and honest belief  i n  t h e i r  r igh t  
t o  ma~ry, a s  where they believe tha t  one of 
them has obtained a vaIid divorce which i s  not 

- i n  f a c t  the case. It i s  the duty of a person 
once married to know before entering again 
i n t o  the marriage re ia t ien ,  tha t  the previous 
narriage has been dfssolved. The fac t  tha t  
he o r  she r e l i e s  on the advice of  an attorney 
t h a t  the previous marriage has been dissolved, 
when in f a c t  it has not been, does not a l t e r  
the inva l id i ty  sf the second marriage. 

"Good f a i t h  w i l l  not be presurtled on the 
pa r t  of a mature woman who e n t e ~ s  into a mar- 
r iage with a man whom she knows t o  be already 
married, when she has no evidence of a divorce 
beyond the asser t ion of the man whom she says 
she has married. 

I n  El l ison v. S ta te  (Fla. ), 129 So. 887, the 

Court held tha t  honest and reasonabl$ entertained bel ief  

tha t  a val id  divorce has been granted i s  no defense t o  

bigamy prosecution. 

A t  2 @. J. S., p. 476, the f o l l o d  ng appears: 

"Where one of the pa r t i e s  entering Into a 
marriage has been previously married, they are 
bound t o  know or  ascertain the law and the f a c t s  
of the r igh t  t o  remapry f o r  themselves a t  t h e i r  
pe r i l ,  and a sufficient criminal intent  t o  com- 
m i t  adultery i s  conclusively presumed against 
them, in t h e i r  f a i l u r e  t o  do so. " 
Citing Sta te  v. Goodenow, 65 Me. 30, i n  which 
the Court said tha t  igno~anee of law excuses 
no one. "Respondents say tha t  they were misled 
by the advice of the  magistrate, of whom they 
took eounsel concerning t h e i r  marital  relat ions.  
But the gross ignorance o f  the magistrate can- 
not excuse them. They were gui l ty  of negligence 
and fau l t ,  t o  take h i s  advice." 

A t  lo .  C. J. S., p. 368, the f o l l o ~  ng appears: 

' ~ , p 8 - o ~ . , ~ ~ ~ m s e l  t h a t  there i s  no im-  
pediment t o  a second marriage i s  no defense t o  
a prosecution f o r  bigamy. This principle has 
been applied where accused was advised by 
counsel tha t  a decree of d i v o ~ e e  had dissolved 

W' the p r io r  marriage, or  tha t  the p r io r  marriage 
was void." 
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In Amend 8 .  Amend, 135 O r .  550, 296 17. 875, it was 

held tha t  a divorce oould not  be granted t o  a wife who has 

been guf l ty  o f  misconduct even though such conduct was not 

such a s  would e n t i t l e  her  husband t o  a divorce. 

A t  L.R.A. 1916C, 750, the  following appears: 

"And a d i s t i nc t ion  has bean made between 
marriages entered i n t o  i n  v io la t ion  of the  
s t a t u t e s  which prohibi t  remarriage within a 
c e ~ t a i n  time a f t e r  divorce and marriages eon- 
t rac ted  within the  time allowed f o r  an appeal . 
f r o m  o r  review o f  the  decree of divorce, t he  
general r u l e  being tha t ,  in t h e  former cases, 
t he  marriages, as before shown, a re  voidable 
only, and that ,  in t h e  l a t t e r  eases, the  mar- 
r i ages  are  void beoause the divorce i s  not 
e f f ec t ive  u n t i l  the expirat ion of the  time f o r  
review, wherefor during such time the marrfage 
remains in t ac t ,  and the  party t o  t h e  second mar- 
r iage has a f o m e r  husband o~ w u e  living. n 

- 

In Sta t e  v. Yoder, 113 NIinn. 503, 130 M. W. 10, 

it was held t h a t  a marriiage of a divorced person within the  

prohibited period a f t e r  the  divorce was va l id  and su f f i c i en t  

upon whieh t o  base a charge of bigamy. 

A t  35 Am. Jur. 272, t he  f o l l o d n g  appears: 

"A husband and wife a re  s t i l l  married 
where-a divorce between them i s  void, and a 
marriage by e i t h e r  of them with another i s  
void and of no e f fec t ,  and t h i s  i s  the  ru l e  
with respect  t o  void foreign divorces. The 
f a c t  t h a t  a marriage has taken place on the 
f a i t h  of a previous divorce does not preclude 
inquiry by the  court i n t o  t h e  capacity of the 
divorced party, m d  thus i n t o  the  v a l i d i t y  of 
the  divorce; and t he  marriage may be deulared 
inva l id .  i f  t he  divorce i s  one which would be 
decreed void if  d i r ec t ly  i n  issue.R 

2. The a l legat ions  eontained i n  appel leets  amended b i l l  

of complaint of t h e  f a e t s  of her  marriage during the  pendency of 

t h i s  su i t ,  her  pregnancy and b i r t h  of a child,  should have ,been stpicken 

therefrom by the Chancellop a s  this appellant  requested him s o  do to 

( T . V . 1  - 64-74), f o r  t h a t  by no f l i g h t  of the  imagination, may it be 

sa id  t h a t  these  f a c t s  were re le tdve o r  had any probativemrce upon 
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the issues presented by the  sa id  b i l l  of complaint. It i s  apparent 

t h a t  these a l legat ions  were asser ted i n  t h e  sa id  b i l l  of complafnt 

t o  appeal to the  sympathy o f  the  Chantrellor. It m a t  be remembeped 

t h a t  this appellee r e m a r ~ l e d  while her s u i t  a t  bar  was pending by 

an appeal t imely taken t o  this appellate eour t  arid tha t  she knew 

OP should have known of the pendency of her  su t a t  bar  and t h a t  

notwithstanding her knowledge thereof, she did, a t  he r  o m  risk 

and on her own responsibility, so remarpy and become pregnwt  while 

she was in f a c t  and in l a w  the wife of t h i s  appellant,  and i n  so 

doing she did c o m i t  a serious offense not only against  the  appel- 

l a n t  but a l s o  against the courts  and morals of the e i t i zens  of 

Florida. 

WHERE ON APPEAL BY THE HUSBAND I%OM A FINAL 
- .  - 

DECRE GRANTING &S ~ F E  A DIVORCE, THE SU- 

PREME ~~0UlB! ' 6~ F'L&DA, I N  R ~ ~ R S I N G .  S A I D  
- - -  

DECREE, POUND THAT TI& SPECIAL MASTER Re- 
- . -  . 

CO- A DIVORCE ONLY UPON- TRE GROUND OF 
- 7 

EXTREME CRUE~TY AND FRAT THE CHANCELLOR- 
SBOULD HAVE ACCORDED FULL FAIT-H-AND- CFBDENCE 

TO THE D E C m  O F  THB COURT O F  C O ~ O N ~ P ~ S  

OF C ~ R I A  COUWTY, P E I P N ~ L V A ~ I A ,  DISMISSING 

COURT BY THE WIFE FOR DIVORCE OM THE GROUND 

42 
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CRllELTY ON PROOF OF ACTS OF PHYSICAL CRUELm 

The chancel lo^ erponeoualy answered the foregoing ques- 

t ion  i n  the affirmative and committed errop by permitting appellee 

t o  f i l e   he^ amended b i l l  of complaint al leging substant ia l ly  the 

same f a c t s  a s  alleged i n  her or iginal  b i l l  of eomplaint, and by 

entering f i n a l  deeree (T.Vn 508-5101, granting a divorce t o  
. . 

appellee i n  par t  upon the  ground of extreme cruelty. 

1, The gravamen of tq pel lee ' s  eolnplailnt agabsk  the 

appellant i s  that by innuendo, by k s h u a t i o n s  and otherwise, he 

charged her  with lack of proper care of t h e i r  minor son at t h e  

time of h i s  death by drowning, and tha t  he was inconsiderate i n  

h i s  sexual re la t ions  w i t h  her (T.V,IT - 307). It i s  her  testimony 

(T.v.11 - 256, 268, 263) t h a t  he by innuendo and by insinuations 

blamed her f o r  the death of t h e i r  son, thereby causing her ~liental 

pain and su f fe~ ing .  This testimony, if true, showed conduct; on 

the par t  o f  appellant which might enable her t o  procure a divorce 

i n  Florida on the  mound of extreme eruelty of a mental type or 
-."""'"'" -- 

n i n  Pennsylvania on the ground of indigni t ies  t o  t h e  person,' but 
- 

would not enable her to  procure a divorce in Pennsylvania o n t h e  

ground of 'cruel and barbarous treatment which endangered he r  

l i fe . "  It does n d  appear from appellee 'a said  testimony tha t  

appeliantta said  oourse of oenduct, i.e., the blaming of her  f o r  

the death of said  son, showed the  peppetration by appellant of 

any ac t  of violence upon her  or  any aot  which did endanger her  

l i f e ,  nor i s  it SO alleged by her  i n  her amended b i l l  of earrrplahit. 

Therefore, Insofar a s  appellee did charge appellant w i t h  such 

4 3  
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eonduet whieh consti tuted c m e l t y  of a mental type, her  mended 

b i l l  f o r  divorce was founded upon a ground ident ica l  with t h a t  of 

the ground alleged by hep i n  her Permsylvanfa s u i t  on the ground 

of " i n d ~ ~ n i t i e s  to  the  personn and the Chmeellor was bound t o  

f u l l  f a i t h  and credence t o  the f i n a l  decree in her said Pem- 

sylvbania su i t ,  diamiasing her l i b e l  f i l e d  therein, and therefore, 

eould not by h i s  f i n a l  decree (T.V. I11 - 508-510) grant a divorce 

to  appellee by reason of said conduct of appellant, t h i s  question 

having become r e s  adjudieata. The f a c t s  essent ia l  to the  mainken- 

m e e  of the Pennsylvania action and the Florlda acbion are identi-  

cal,  

The t e s t  of the ident i ty  of eaaaes of action f o r  

the purpose of detemining the question of r e s  

adjudieata 3.5 the iden t i ty  of the f ac t s  e s sen t i a l  

t o  the maintenance of the aa=tiens. Bagwell v. Bag- 

well, 153 Fla. 471, 14 So. 2d 843; Gordon v. Gor- 

don, 160 Bla. 838, 256 So, 2d 774. 

2. It i s  appellee's testimony that appellant was in- 
+ 

considerate i n  h i s  >sexual re la t ions  with her (T.V. I1 - 253-254, 

i n  desir ing t o  have sexual i n t e ~ c o u r s e  w i t h  her, rhioh she peRaitted 

"rather than apgue and f'ussu (T.V.11 - 253) and which c ansed her 
-. . 

unusual pain a t  the menstrual period, and t h a t  he ins i s ted  upm 

the sexual relat tonship without any tenderness OP affection when 
, 

she was mentally disturbed and upset and not i n  the mood and which 

was painful  (T.V.11 - 250-2571 and i n  that  h i s  sexual re la t ions  

caused her  pain (T;V.II-259). However, it i s  a l s o  noted tha t  

(T.V. I11 - 510) response' to  her oounselrs question as  t o  whether 

appellant 's sexual re la t ions  with her caused her physical pain, 

she t e s t i f i ed ,  wasn't very pleasantn and HI w o u l d  say it did 
- - .  
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not cause me any physieal pain but it eaused me t o  beeome oeorse.' 

It i s  also noted fha t  s&id testimony of appellee does not show 

tha t  she refused appellant" advances fo r  the sexual re la t ioa-  

ship or that  he by any force caused her t o  submit t o  the sexual 

relationship, nor does it appear e i ther  from any allegatiozi of 

appellee's amended b i l l  af colaplaint OP f'rem hep testimony tha t  

appel lant ts  conduct toward her, in the matter of h i s  sexual re- 

la t ions  with  he^, in any way endangered her  l i f e .  Therefore, 

it does not aFfinnatively appear, e i ther  f r o m  her amended b i l l  

of eonrplaint or from her testimony as  t o  a p p e l l a ~ t ~ s  sexual re- 
? 

la t ions  with her, t ha t  h i s  conduct did eonatitute a ground fop 

divorce i n  Pennsylvania f o r  cruel  and barbarous treatment which 

endangered her  l i f e .  This b e k g  the case, the f ac t s  of the ap- 

pe l lan t ' s  conduct toward appellee in  the matter of' t h e i r  sexual 

relat ionship are  f a c t s  which i n  Pennsylvania might consti tute a 

ground f o r  divorce on the ground of indignities t o  the person 

but would not const i tute  a ground for  divorce f o r  eme l  and bar- 

barous treaqhent whieh endangered appellee% l i f e .  Such f a c t s  are  

ident ica l  i n  character with those required t o  es tabl ish a s u i t  

f o r  divorce b F l a ~ i d a  on the g~o&d of  extreme cruelty. It 
+ 

follows, therefore, t ha t  the Chancellor erred i n  enteping h i s  

said f h a 1  decree (T.V.111 - 508-510) granting a d ivo~ce  t o  

appellee on the gr&nd.s-&f extreme cruelty, of a physioal type, 
_I *_: .;. ..: ,.. I...<.'. .... i ..*,.. ~ _._* _,l,__ 

>-.-- *<..-.. 

th i s  issue having theretofore been adjudicated adversely to  the 

appellee by the f f n a l  decree i n  her pennsylvania sui t .  

A reference i s  made t o  Bagwell 8. Barnell 

and Go~don 9. Gordon (supra). 

Reference i s  aade t o  Bets of Assembly [Penn- 

sylvania, May 2, 1949) providing t h a t  it sha l i  be 

lawful fop the Fnnooent spouse t o  obtain a divorce 

whenever it sha l l  be judged tha t  %he other spouse 

( 0 )  sha l l  have by e m e l  and barbarous treatment sn- 

da&ered the l i f e  of the injured and innocent spouse. 

BLACKWELL. WALKER & GRAY. MIAMI. FLORIDA 



Referenee i s  made t o  br ief  of Pennsylvania de- 

c is ions  construing and distinguishing the grounds of 

" h d i g n i t i e s  t o  the personn and "cmel and barbarous 

treatment' m d e r  the law of  ~ e n n ; ~ l v a n i a  and indicat-  
t J i  -. 

ing the f a c t s  essent ia l  t o  the proof of such grounds 

(T.V. I1 - 326 through T.V.111 - 467). 

Lfs rence  i s  a l so  made t o  au thor i t ies  c i t ed  i n  

appellant 's reply br ie f  f i l e d  i n  former appeal i n  this  - 
cause, pages 1 - 12. 

3. Appellee would have the Court believe tha t  by her  

amended b i l l  of - complaint and by her  testimony, she has alleged 

and established a cause of action f o r  cruelty, L- of a physical type, ------.- ---., -*.. .......... r....., ....... 
whieh i s  ident ica l  with the Pennsylvania cause of action f o r  di- 

vopce on the ground of cruel  and barbarous treatment which endan- 

gered her  l i f e ,  However, it i s  .--..* obvious ..-.?........ ..................... that  -<- -,.,. v z c . - F  this  ....... contention i s  .. C ......... ..................................................... -_ _, hi fa l lac ious  since the f a a t s  essen e 

tw 

action f o r  divorce on the  grotlnd ofHeruel and barba~ous t r e a t -  
- 

men%", u n d e ~  the law of PennsylvanZa, it i s  necessary t o  prove 

an aot of vielenee and t o  prove that  the  ae t  d i d  endanger the 

l i f e  of the injnred spouse, It i s  not alleged by the  appellee, 
---.*..-/ 

nor has i t  been proven by her  testimony, that the appellant 's 

acts ,  e i the r  in h i s  alleged sexual pelations w i t h  the  appellee 

or i n  his alleged conduct of blaming the appellee fo r  capeless- 

ness a t  the  time of the death of t h e i r  child, w er'e ac ts  of violence 
I--- - -  ---I__ 

I--.-_._ _ 
and did endange~ the  l i f e  of the appellee, Upon the other hand, 

--.- --.-.-.- -----. - 

the a l legat ions  of appellee' B amended- -A-F- - -  b i l l  of eemplaht and her  ^--. - *_. _-__ _"_ .. - -  

testimony given i n  t h i s  oause, show alleged f ae ts  which are iden- 

tFcal  with the Faets ~ e q u i r e d  t o  es tabl ish " the 
--. 

person' a a  a ground f o r  divorce under the l a w  of Pennsylvania. 
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It i s  evident, therefore, tha t  the Chancellor erred i n  granting 

t o  appellee, by h i s  f i n a l  deeree ( T . V . 1 1 1  - 508-510) a divopee 
- 

from appellant on the  ground of extreme eruelty, the Pennsylvania 

decree being r e s  adjudicata on said issue. 

Gordon v, Gordon ( supra) , 

4. It i s  t o  be observed tha t  the  said testimony of 

appellee as  t o  appellant 's  conduct with ~ e f e r e n c e  t o  blaming her 

f o r  carelessness a t  the time of the death of t h e i r  chi ld  and 

~ 5 t h  reference to  t h e i r  sexual relat ionships i s  unco~robo~a ted  

by any other ereditable te13timony. It i s  significant ' tha t  the  

appellee has adduced no testimony f ~ o m  physicians, friends, re la-  

t ives  or acquaintances i n  corroboration of her charges as  t o  ap- 
r 1 

pel lant  ' s  conduct toward her. lhe Supreme Court of Florida has 
- 

held 9n numerous gases tha t  a divorce may not be granted on the 

uncorroborated t e s t i m o n ~  of the  p la in t i f f  alone. Mo~gan v. 

Morgan, Fla. 

5. It appears therefore that  t h i s  qaestion was adjudi- 

cated i n  appellee's said Pennsylvania s u i t  adversely t o  her 0011- 

tent ions  here and the f i n a l  decree i n  said Pennsylvmia s u i t  i s  

r e s  adjadioata upon said question as  presented here. 

A t  27 C,J.S. 829, %he ru le  is  s ta ted  as follows: 

". . . A judgment on t h e  merits i n  an ac- 
t ion f o r  divorce, when rendered by a court of 
competent jurisdiction, i s  a bar, a s  t o  every 
issue which in  f a c t  was or  in  law m i & t  have been 
liti ated therein, to  a  late^ prseeeding upon 
the --LEV s -aadg*eY'bstween the same part ies.  Thus 
such a judgment i s  o ~ d i n a r i l y  a bar t o  a sub- 
sequent d fvo~ee  action based upon ac ts  o r  mis- L eonduet which were mown, or  should hare been 
known, t o  ex is t  a t  the tjsne of the commence- 
ment sf the f i rs t  aekion, and which should have 
been presented t-. So, where the g~ound 
of  divorce i n  the second aatlon i s  the  same a s  
i n  the first,  although based on different  acts,  
but no new a c t s  occurring subsequent t o  the first 
ease are alleged, the subsequent aetion i s  barred. 
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F m  QUESTION 

'WRERE I T  APPEARS FBOM TEE TESTIMONY OF THE 

REFUSED TO LIVE ' W I T R  HIM FbR A PERIOD OF O V E ~  

. -  - 
S A I D  PERIOD OF ONE YEAR? 

The Chancellor erroneously answered the foregoing qnes- 
\ 

t i o n  i n  the  affirmative and committed e r ro r  by. entering h i s  f i n a l  

decree (T.V.111 - 508) granting a d i v o ~ c e  t o  appellee on the ground 

of w i l f u l ,  obstinate and ccntinned desertion of  her by appellant 

f o r  one year. 

I. The appellee t e s t i f i e d  before A. Judson H i l l ,  the 

Special  Master f i r s t  appointed in t h i s  cause, t h a t  a f t e r  the b i r t h  

of t h e i r  child, the appellant ins i s ted  upon h i s  r ights  as a hns- 

band and that  t h i s  was not pleasant but dld not cause her physieal 
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pain (T.V.111 - 510) and a t  s much l a t e r  date, before the Special  
*. 

btas te r .~avid  W. Dyer, she t e s t i f i e d  - that  the appellant rmde f r s -  

quent demands f o r  sexual re la t ions  with her during the  period f o l -  

lowing the b i r t h  of her  child which eaused her cramps a t  hep men- 

s t r u a l  periods (T.V.11 - 253); that  appellant f a i l e d  t o  show her  

due consideratihi  on-his  retbrn f porn overasas a f t e r  the  death of 

t h e i r  e h i l d  and ins i s ted  upon sexual re la t ions  with her without 

any display of tenderness or  affection and when she was physically 

and mentally disturbed and not i n  the mood f o r  suoh rela t ions  and 

t h a t  the relat ionship eaused hep pain (T.V.11 - 256-258) and in- 

sinuated tha t  she was careless  in watching the ehild a t  the time 

it was drowned in the fish-pool (T.V.11 - 258) and tha t  he eon- 

tinued t o  i n s i s t  upon sexual r e l a t ionswi th  h e r  when they sisEed 

h i s  parents i n  New York City (T.V. I1 - 259) and did not object 

when h i s  mother intimated in hi8  presence t h a t  she was careless  

a t  the  time the ohild was drowned (T.V.11 - 260)~ but it  nowhere 

appears i n  her testimony tha t  she refnsed to have - C exual re la t ions  
I/,,<' 

with appellant a t  the times mentioned by her  or tha t  he exercised 

any violence toward her  o r  compelled her t o  have sexual re la t ions  

w i t h  him.7 It i s  t o  be remembered t h a t  the par t ies  i n  t h i s  s u i t  
I - 

cohabited ' for  a period only approxSmately s ix  weeks a f t e r  appellant 

returned from mili tary service overseas on the occasion OF the 

drowning of t h e i r  ehild. It i s  h i s  uncontested testimony that  he 

was shocked and upset by the death of the child, The testimony 

of appellee with respect t o  appellant 's  conduot i n  blaming her f o r  
- 

the  death o f  the  chi ld  and in h i s  sexual re la t ions  with her  i s  

posi t ively denied by appellant i n  h i s  testimony in the hearings 

before the Speoial Hasters appointed i n  t h i s  cause. Even i f  ap- 

pe l lan t ' s  denial of said accusations i s  disregarded and i f  appel- 

l e e ' s  charges a re  considered as true,  f o r  the purposes of t h i s  

appeal, nevertheless, It; does not appear tha t  the said  conduct 
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of the appellant, in view of the wartime eiremstanees surhunding 

the papties, was sueh, as a matter of law, as  would just i fy  appel- 

l ee  i n  refusing t o  l i ve  with appellant as  h i s  wife, 

2, Notwithstanding the testimony of the appellee as  t o  

the conduct of the appellant toward her, both a t  the time of and 

a f t e r  the b i r t h  of the i r  child and a t  the time of and a f t e r  the 

death of said child, there i s  no testimony in  the record tha t  

appellant ever intended t o  drive appellee away or  t o  terminate 

the marital  re la t ion  o r  i n  any way t o  cause her t o  ref'use t o  coo 

habit  with him, To the contrary, the record i s  replete with the 

testimony of both par t ies  that appellant a t  a l l  times sought t o  

maintain the marital  re la t ion  and sought t o  have the appellee with 

him and t o  provide a home f o r  her m d  tha t  he did everything with- b 
in h i s  power t o  appease her and t o  become reconciled with her - 
(T.V.IV - 83, 84, 87, 88, 103; T.V.1 11160-161, 166;"i~.~.11 - 262, 

300, 314-3151, He has res is ted  her  attempts by hep su i t s ,  both in 

Pennsylvania and in Florida, t o  dissolve the marital  relation, 

donsidering the eontradietory testimony of  the papties with re f -  

erence t o  the alleged conduet of the appellant toward the appellee, 

a f t e r  the death of t he i r  child, the f a e t  that  the appellant had 

been many months overseas pr ior  t o  the death of h i s  ehi ld  and h i s  

r e t m n  to Johnstown, Pennsylvania, the grief and shock which both 

par t ies  sustained by reaBon of the death of the child, the f ac t  

tha t  they cohabited only approximately s ix  weeks a f t e r  the death 

of  the child under unusual, disturbing and wartime conditions 

then existing, it i s  submitted t ha t  the appellee by her  testimony 

did f a i l  to  make out such a strong ease of constructive desertion 

against her hnsband, the appellant, a s  the Supreme Court of Florlda 

has declared t o  be requis i te  and necessary t o  e n t i t l e  her  t o  a 

divorce fo r  eonstruetive desertion, She has f a i l ed  t o  prove that  

h i s  alleged conduet or t ha t  h i s  alleged desertion was wilful  and 

obstinate. It i s  to  be .remembered that  Special Master A, Judson H i l l ,  

in h i s  report (T.V.IV-26) reported t ha t  he found no credible testimony 
suppoI?tingnin even a s l ight  degreen the appe)leels charge tha t  ap- 
pellant  was gui l ty  of desertion of-appellee and tha t  the subsequent 
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d - 
testimony of the appellee beforb the Special Master David W. Dyer 
added no important or substantial matter which was not before Speeial 

Idaster A, Judson Hill at the time of his hearing of appellee's testi- 
mony and evidence. 

In Stevenson v. Stevenson, 84 Fla. 678, 94 So. 

860, this C o u r t  said: 

"Where a wife severs the conjugal rela- 
tion and separates f ~ o m  her husband, a very 
strong ease of willful and determined effort 
to foree her to leave hh, OP by wrong-dobg, 
rather than poverty, to make life so =bear- 
able that she cannot aontinue to live with 
him, is neceasaq to be established in order 
to justify a divoree. Ro sueh ease appears 
here, and no ease of desertion is made against 
the defendant. 

In Hudson v. Hudson, 59 Fla. 529, 51 So. 857, it was 

held that it is immaterial which of the parties leaves the 

marital heme; the one who intends bringing the cohabitation 

to an end commits the desertion. The pa~ty who drives the 

other away is the deserter, and either may drive the other 

away, 

As used in our statute defining the grounds for dimree 

the word "wilf uln means on purpose, intentional; "abstinat en 
- - - 

mesnd detemhed, fixed, persistent. Uitehell 8. Mitchell, 

91 Fla. 427, 187 So. 630; Hudson v. Hudson, 59 Fla. 529, 51 

So. '.857, 138 Am. St. Rep. 141, 29 L.R.A. ( N . S . )  '614, 21 Ann. 

A t  17 Am. Jur. 194, the following appears: 

"In the determiaation of what ecnstitutes 
desertion as a ground for divoroe, one of the 
first mafters for consideration is the intent 
of the ~ffending party; there must be, in 
addition to a separation or withdrawal from 
cohabitation, even though it is for an ex- 
tended pe~iod, an intent on the prt of the 
withdrawing party not to return or to resume 
cohabitation. The wrongful intent to desert 
is indispensable. A mere severance of the 
relation is not sufficient, since there m y  
be a separation without desertion and deser- 
tion without separation. A fortSori, it is 
essential to prove an SntentTon to desert 
where the ground upon whieh a diva~ce is sought 
is wilful, obstinate, and continued desertion. 
Continued separation of husband and wife, whieh 
m y  be consistent under the proofs with no in- 
tention wilfully and obstinately to desert, is 
not a desertion within %he meaning of the 
statute. " 
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In Moser v. Moser, 125 Pa. Super, 180, 189 A. 506, 

It was he ld  tha t  husband's re fusa l  t o  support or  keep in  

home ehild born before marriage and repeated requests t h a t  

wife leave home, pursuant t o  which wife returned t o  her  

family, held not 'willful and malicious deseptisnn by 

husband withLn s t a tu te  which would e n t i t l e  wif'e t o  divoree 

on t h a t  ground. 

A t  17 Am. Jur, 195, the following appears: 

"In s&e of  the s ta tutes  the  desertion i s  
required t o  be ? w i l f i l t  and 'obstinate' .  The 
term 'wi l ful t  a s  so used has..been held-to mean 
'on purpose,,fntentionalt, and the term 'ob- 
s t ina te '  t o  mean 'determined, fixed, pers i s t -  
ent ' .  The m r d  fwi l fu l '  does not imply any 
malice o r  wrong towa~d the  other party. Used 
i n  t h i s  connection, i t  means absenting one- 
se l f  from the society of the other spause with 
the intention t o  continue t o  l i v e  apart i n  
sp i t e  of the wishes of such o t h e ~  spouse and 
without any Intention t o  return t o  eohabita- 
t ion.  " 

A t  27 C. J. S. 579, *he following appears: 

'The intent ian of t;he gui l ty  party t o  
abandon the other and pemaanently Penannee 
the obligations of the marriage i s  a necessary 
element of desertion a s  g~ound f o r  divorce. 
The desertion must be wil l ful .  Under some 
st;atutes, the desertion must be w i l l f u l  and 
obstinate; under others, w i l l fu l  and malicious; 
and under s t i l l  other, w i l l fu l  o r  malicious. 
The requis i te  intention nay be inferred from 
voluntary separation, without jus t i f ica t ion  
o r  eonsent, especially when coupled with 
withdrawal of support, when a separation and 
in ten t  t o  desert are once shown, the same in- 
t e n t  w i l l  be presumed t o  continue u n t i l  the  
contrary appears, " 

3. Appellant's alleged conduct toward the appellee 

was considered by Master and the Court in her  Pennsylvania s u i t  

which was a t r i a l  upon the merits and was there adjudicated as 

insuff ic ient  t o  establish "indignities t o  the  person" as  a ground 

fo r  divorce in said s n i t  &d her l i b e l  was dismissed-(T.V.11 - 222). 
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If appellant s alleged conduct toward appellee was found t o  be 
r 

insuf f ic ien t  t o  warrant a deeree f o r  divorce upon the ground of 

' indignit ies to the pepson", it iis apparent that appel lan t t s  said 

alleged conduct would be insuff ic ient  t o  jus t i fy  appellee i n  re- 

fusfng t o  l i v e  with appellant and insuff ic ient  t o  warrant the 

Chancellor i n  the s n i t  a t  bar t o  decree a divsree f o r  appellee 

on the  ground of wi l fu l  and obstinate desertion, and the Chancellor 

erred i n  s o  doing. 

SIXTH QUESTION 

WHm A WIFE SUES EER HUSBAND FOR DIVOWIE 

FINAL DECRF,E GRANT A DIVORtX TO T& WPE ON TRE 

The Chancellor erroneously answered the fo~ego ing  ques- 

t i o n  i n  the affirmative and committed error  by o v e m l h g  appellant 's  

exception t o  the  Special Masterls report  based on the ground t h a t  t h e  

appellant did, within the period of said alleged desertion, make a 

bona f ide,  unconditional of fer  o f  reconcil iat ion t o  the appellee, 

and by entering the said f i n a l  decree (T.v.111 - 508) g m t i n g  a 
, . 

divorce t o  appellee on the s ta tutory g ~ o ~ d ' o f  desertion. 

1. The testimony of the  par t ies  in t h i s  eause shows tha t  

i n  November, 1944, a f t e r  the appellant had returned t o  h i s  mil i tary 

dat ies  i n  Norfolk, V i r g h i a ,  the appellee telephoned him that  she 
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desired a divorce from him and would no longer l i v e  with him, but 

did not inform him of her grounds f o r  complaint or  her reasons f o r  

her decision t o  obtain a divorce and he r  refusal  t o  cohabit with 

him; t h a t  t h i s  decision on the pa r t  of appellee eaused appellant so 

great  worry and uncertainty tha t  he p~ooured an enaergeney leave on 

or  about November 23, 1944, and journeyed t o  the City of Johnstown, 

Pennsylvania, where he conferred with appellee, at  which time t h e i r  

i a r i t a l  re la t ions  wepe discussed. According t o  the testimony of the  

appellant, he did a t  sa id  aonference with appellee, amicably s e t t l e  

and adjust  the grounds f o r  her  complaint against him and did become 

reconciled with her  and it was then agreed tha t  he would re turn t o  

Norfolk, Virginia, a ~ d  there  obtain l iv ing  accommodations and tha t  

she would then join h h  i n  Wo~folk and r e s u e  eohabitation with h i m  

and t h a t  they would make a new s t a r t  i n  t h e i r  marital re la t ions;  t h a t  

he did return t o  Morfolk where he did obtain l iv ing  accommodations, 

and t h a t  it w a s  then arranged tha t  he would meet appellee i n  Phila- 

delphia and *om there  peturn with her  t o  Norfolk; tha t  he journeyed 

t o  Philadelphia t o  keep t h i s  appointment but t h a t  the appellee did 

not appear and thereaf te r  refused to cohabit with him, e i the r  at  

Norfolk o r  elsewhere (T .V .N  - 83, 88, 104; T.Td.111 - 522-533; T.V. 
-- 

I1 - 285-286, 290, 293-299,- 309, 314-5161 ; tha t  it - i s  the testimony 

of both pa r t i e s  tha t  upon appellantt s return t o  Norfolk and upon h i s  

there ppoenring l i v h g  aoeommodat ions fo r  hf m s e l f  and appellee, pur- 

suant t o  the  arrangement made with her a s  aforesaid, he wrote a 

l e t t e r  t o  her whieh she reeeived and whiah i s  admitted i n  evidence 

a s  appellee's Exhibit 8 (T.V.111 -527), which said l e t t e ~  i s  a s  
, . 

follows : 

- .  
Sunday 

"My Darling: 

"Ilse just arrived and it sure was some t r ip .  
I got-here about 6 P.m. I made a mistake instead 
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ef buying the t i e k e t  t h m  Washington. I should 
have gotten i t  thru Phil. 1% was an hour shorter  
t h i s  way, but I had a l n t  of ehanging t o  do, It 
wasnr t to  bad a t r i p .  it was just the time I - h a d  
t o  s t a r t ,  I ehanged t r a i n s  i n  Harrisburg, then i n  
Washington & then again in Richmond, Va. %=ember 
Riehmond honey, we went thru there on our honey- 
moon. I t ' s  a beautiful  ei ty.  I ended up the t r i p  
with a f e r r y  r ide  across the bay t o  Norfolk. The 
sandwiches yon made f o r  me were delicious sweet- 
heart.  Gee I ' m  a l l  excited n m  tha t  you may come 
down here to  l i v e  with me. Honestly darling a l l  I 
w a n t  t o  do f o r  the r e s t  of my l i f e  i s  just  make you 
happy, and give you & show you al l  the considera- 
t ion  & love i n  the world. A s  soon as  I got back 
here I called the U.S. 0. They help us f ind  places 
f o r  our wifes & ourselves.. They have l o t s  of rooms, 
but just  now didn' t  bow m y  with cookting f a c i l i t i e s ,  
but sa id  tha t  by the  time tha t  you get  here, t h e y ' l l  
have something. I was thinking honey it would be- 
swell i f  we could-spend your birthday here. Maybe 
we ean arraage t o  get se t t l ed  here by then. You 
eauld s t i l l  go in to  Phila, before you came here. 
Catch a night t r a i n  f r o m  Phila, and you wouldn't 
mind the  t r f p  if you got a berth. How does t h a t  
sound t o  you honey. O r  i f  you want t o  you could 
f l y  here by plane. [ I ' m  a ehanged man darling. 
Anything i n  the  ro r id  yon want me t o  do I rill. 
I 've made mistakes & laeked eonsideration to  you, 
but never agah .  You just watch what a gentleman 
your hubby w i l l  be a f t e r  the war. 1'11 dress l i k e  
a mill ion dollars. We'll get our l i t t l e  home & 
r a i s e  our family & be g lou~ ious ly  happy. I ' m  wait- 
ing impatiently f a r  youp l e t t e r  so I111 know when 
& how you're coming. If we are  ~ e t t l e d  here by 
your birthday I r a  going t o  have a surprise f o r  
you. My elasses s t ap t  a t  6 A.M. s o  I ' m  going t o  
mail t h i s  & shower-& shave and h i t  the bed. Again 
I say I love yon with a l l  my hear t  & f r o m  now-on 
it w i l l  be nothing but happiness & consideration. 
With our p ~ e c i o n s  one gone there  ean't  be much 
happiness f o r  us, but we must be together dar l ing 
here, & then you ' l l  rea l ize  how comforting we'll  
be f o r  eaeh othep, My love t o  Nom, Dad & Esther. 
A s  I wri te  I think of' Nom. How is my darling Mom 
in law? 

Yours Ever Loving Hubby 

2. Although it  i s  the appellee 's  testimony t h a t  she 

pretended t o  become reoonciled w i t h  appellant upon the ocaaaion 

of t h e i r  conference a t  Johnstown, Penniylvania, in November, 1944, 

s o  as  not t o  create  anyefuss o r  distxrbance i n  her  f a t h e r ' s  home - 
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(T.V.111 - 501-503, 514), she i n  f ac t  had then no intent ion of 

becorn& reconciled rith appellant o r  of cohabiting with him in 

Norfolk and tha t  f o r  t h i s  reason she did not j o b  him in Phila- 

delphia but went t o  New York City, N e w  York. Notwithstanding 

t h i s  testimony of appellee, the  appellant did, by h i s  said l e t -  

t e r ,  s e t  f o r t h  i n  the preceding papagraph hereof, make unto 

appellee a bona f ide,  unconditional offer  of reeonciliation. 

It would be d i f f i c u l t  t o  eonceive o f  a more complete and un- 

conditional o f fe r  of reconciliattion than i s  presented by said 

l e t t e r  and by the circumstances of the pa r t i e s  at the  time the 

said  l e t t e r  was writ ten and received. Therefore, i f  the appellant 

was a t  t h e  time said l e t t e r  was written, gn i l ty  o f  any eonduct 

which could be eonstrued as desertion or constmotive desertion 

by him of the appellee, and he denies that  he was gu i l ty  of such 

conduct, h i s  said  bona f ide, mcondit ional  offer  of reconeilia- 

t i on  terminated m y  desertion sf  appellee of which he was then 

guilty. 

3. The f a e t s  a s  t o  the e f fo r t s  made by the appellant 

t o  effect  a reconcil iat ion with the appellee were consideped by 

the Master and by the Court i n  appellee1 s Pennsylvania s u i t  in 
- 

whtch a t r i a l  on the m e r i t s  was had, and the Master found as a 

f a c t  as follows (T.V.11  - 220): 
- .  

' ~ e s ~ o n d e n t  ' s f es t imon~  shows tha t  he 
made a l l p b s g i b l e  e f f o r t s  o? reconcil iat ion 
of Libellant 's  affect ion towards him, and 
was-at a l o s s  t o  understand the a t t i tude  
which she adopted sometime af tep  the loss  
,of t h e i r  ehi ld  by a very t rag ia  acoident.' 

- 

The report  of the BaasCer and h i s  findings were adopted by the Penn- 

sylvania court and thereby were made a par t  of i t s  f i n a l  d e c ~ e e  . 
(T.V.11 - 223). Therefore, the f a c t  of the e f f o r t s  of the appel- 

l an t  t o  e f fec t  a bona f i d e  reconcil iat ion r i t h  appellee has been 



adjudicated and said  deeree i s  e n t i t l e d  t o  f u l l  f a i t h  and ered- 

ence in t h i s  appellate eourt, and appellee i s  estopped by said 

decree i n  her Pennsylvania s u i t  from here denying tha t  appellant 

has made a l l  pbssible e f f o r t s  t o  e f fec t  a recsnei l ie~t ion with her. 

In Hunt v. Hunt, 61 Fla. 630, 54 So. 390, t h i s  

Court said: 

\ "1% i s  t rue  t h a t  the husband, without the 
w19ers.conseat, has the r ight  t o  es tab l i sh  the 
family domicile, and tha t  it i s  her duty t o  
l i v e  with him at h i s  domicile, i f  it i s  reason- 
ably possible f o r  her t o  do so. kt if the  
husband by h i s  own ac t s  intentionally brings 
the cohabitation t o  an end, and by h i s  own ac t s  
keeps i t  a t  an end f o r  the s ta tutory period, 
showing no evidence of a reasonable purpose t o  
renew h i s  marital  re la t ions ,  he i s  g u i l t y  of 
desertion. He had no r igh t  whatever t o  make 
it a eondi t ian of reconcil iat ion with her, and 
of renewed marikal relat ions,  that  she should 
convey he r  property to him. An offer  of reeon- 
c i l i a t i o n  must be made in good fa i th ,  and f ~ e e  
from improper qualif icationa and conditions. 
14 Cye. 619, and eases s i t e d  in  note 89." 

A t  17 Am. JEXP., 210, the following appears: 

'Although one spouse has separated from 
the other without excuse, i f  he or she i n  good 
f a i t h  seeks a reconeiliation, offers  t o  return, 
and the l a t t e r  refuses such overtures, the fop- 
mer i s  not, a s  a general pule, t o  be deemed 
thereaf te r  gu i l ty  of desertion. Ef seem that  
a f t e r  such o v e r t u ~ e s  f o r  a reeoncil iat ion have 
been made i n  good f a i t h  by the spouse offend- 
ing i n  the f i rs t  instance, the other spousers 
re fusa l  to  accept them and t o  resume the  marital  
cohabitation may constitute deserfion on the 
l a t t e r r s  part. The spouae offending i n  the 
f i r s t  instance nust,  ~ Q W B V B P ,  exercise a l l  
reasonable e f fo r t s  i n  good f a i t h  t o  r ight  h i s  
o r  her wrong, and the other spouse i s  en t i t l ed  
t o  a peasonable time f o r  a consideration of the 
overtures f o r  reeonail lat ion i n  order t o  con- 
v e r t  h i s  or  her  refusal  t o  resrume the marital  
cohabitation in to  a d e s e ~ t i o n  by the spouse so 
refising.  

A t  17 Am. Jur 211, the  follolanng appears: 

"There i s  an ext~eme view t h a t  a request 
t o  a spouse who has been l iv ing  apart from the 
other t h a t  they again l i v e  together must be un- 
conditional - tha t  is, any condition i n  a re- 
quest f o r  resumption of marital  re la t ions  w i l l  
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v i t i a t e  such request. However, it may be noted 
tha t  i n  some of the eases supporting t h i s  view, 
d i rec t ly  o r  by implication, the request was 
coupled with an al ternat ive suggestion designed 
t o  cover the s i tua t ion  in  the event a reconcil i-  
a t ion did not resu l t ,  although a few eases indi-  
cate t h a t  the request w i l l  be ineffective unless 
absolutely uncondltional. 

"The rule  generally recognized i s  tha t  a 
request o r  demand f o r  the resumption sf marital  
relakions must be f r e e  from irsrproper conditions, 
although i n  some cases the court has held a 
condition t o  be proper or imppaper without s t a t -  
ing any general ru le  regarding the inclusion of 
conditions. As t o  the propriety of such con- 
dit ions,  it eannot be sa id  that  there has been 
unanimity among the eourts  in  the adoption of 
ru les  r e l a t ive  thereto," 

In s e v i l  v. Sevil,  Del, , 43 A. 2d 253, the 
. - 

following appears : 

'(1) The word twi l fu l t  a s  aslsoeiated with 
the word.tdesertiont, as  employed i n  Paragraph 
3500 aforesaid, does not mean a d e s e ~ t i o n  predi- 
cated upon an agreement between the par t ies ;  
rather,  the words imply a determined o r  intent ional  
desertion without any acquiescence on the pa r t  of 
the papby deserted. 

" (2, 3) O f  course, the mere of fer  on the 
p a ~ t  of the,defendant in this case t o  ~esume eo- 
habi ta t ion with the p la in t f f f ,  even though re- 
fused by him, would not of necessity in te r rupt  
the continuity of the operation of the s t a tu te  - more i s  needed - but the law does not exact 
an agreement between the par t ies  nor a resumption 
of t h e i r  mari ta l  relat ionship by cohabitation; 
rather,  it merely i~tlposes upon the  offender 
nothing more than a c lear  manifestation t o  re- 
turn and resume cohabitation based upon a sin- 
ae r i ty  of purpose which i s  real ,  honest, and 
bona f i d e  i n  a l l  i t s  aspects, and i f  suah i s  
shown and i f  the p l a i n t i f f  ~ e f u s e d  t o  take the 
defendant baek, Che subsequent wilfulness w i l l  
be found t o  be wanting and the r ight  t o  a divorce 
on the ground of wi l fu l  desertion -debated. 
27 C. J.S., Divorce, See. 38pp, 576, 577, Riah 
IT, Rich 109.W.E.Eq. 216, 156 A. 442; H e l m  v. 
Helm 143 Pa. Super. 22, 17 A. 2d 758." 

A t  27 C. J, S. 576, the  following appears: 

"If before the expiration o f  the statutory 
period. of desertion a spouse, otherwise gui l ty  
of desertion, makes a s u f f i ~ i e n t  of fer  t o  re- 
sume the  mamiage relationship, the continuity 
of the period of duration i s  i n t e ~ r u p t e d  and 
thepe can be no divoroe. n 
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SEVrWTH QUESTION 

llVHER'E A WIFE, A RESIDENT OF PEXNSYLVANIA 

NTD POSSESSED OF AN mcom OF A P P R O X ~ T E L Y  
. i 

@1200.00 PER MONTB,  INSTITUTED A SUIT FOR-DIVORCB 
" .  

IN PWNSYLVANIB AGAD~ST m~ HUSBAND, A I I E S I D ~  

OF URYLAND. WHO EN JOYED AN mcom OF A P P R O X ~ T E L Y  

. . 
AND AFTER 90 DAYS THEREAFTER INSTITUTED I N  THE 

CIRCUIT COURT -IN DADE COUBTY, FLORL DA. - A N o T H ~ R  

- .  

EXPESDED OH SAID  APPEAL‘^ T~REABTER SAID 

T I H G  THE W I F E  TO P R O G E S S  HEX S U I T  I N  FLORIDA 

59 

BLACKWELL. WALKER & GRAY. MIAMI. FLORIDA 



The chancellor erroneously answered the foregoing ques- 

t ion  i n  the .  affirmative and committed e r ro r  by the entry of, h i s  
. .- 

order (T.V. I - 82-83) denying p l a i n t i f f  * s motion (T.V. I - 74-76) 
- .  

t o  stay this cause pending the payment by appellee o i  costs assessed - 

against  her by the Handate of t h i s  Cour t  (T.V.1 - 2) upon appel lan t rs  

former appeal in t h i s  eaLnae. 

1. In  the Mandate of t h i s .  C o u ~ t  upon q pel lan t r  a f o m e r  

appeal i n  t h i s  eause, it was ordered by t h i s  Court tha t  the appel- 

l a n t  do have and Peeover of and from the appellee h i s  costs  by h i m  

i n  said  appeal expended. Pursuant t o  stipulatdon of the par t ies ,  

the Chancellor on November 23, 1948, enteped h i s  decree (T.V. I - 
34-35) f o r  appel lant ' s  sa id  costs i n  the amount of $123.85. s a i d  

e 

decree f o r  costs being unpaid and unsatisfied by appellee r h o h a d  

then, by the permission of the Chancellor, f i l e d  her  amended b d l l  

of complaint i n  t h i s  cause seeking fur ther  r e l i e f  i n  equity, the 

appellant f i l e d  h i s  motion requesting the Chancellor t o  stay the  

fhr ther  progress of the cause u n t i l  appellee did pay said decree 

f o r  costs. Upon the hearing af the aforesaid motion, the Chanoellor 

denied the same and permitted appellee t o  progress t h i s  cause under 

her  amended b i l l  of complaint seekdng fur ther  equitable r e l i e f  

therein. 

2. The Chancellor hadbefore  him the record i n  this 

cause, f porn which it appeared t h a t  the par t ies  in t h i s  cause were 

born i n  the S ta te  of Pennsylvania and were residents o f  said s t a t e  

a t  the time of t h e i r  marriage and a t  the time the marital  d i f f i c u l t i e s  

arose and eontinned between them; tha t  the appellee had ins t i tu t ed  

a s u i t  f o r  divorce against the appellant i n  Cambpia County, which 

said  s u i t  was pending at the t h e  the s u i t  a t  bar was ins t i tu ted ;  

t h a t  the appellee, under the law of Pennsylvania, could have bn- 

s t i t u t e d  a s u i t  f o r  divorce against the appellant on the grounds 
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of "indignit ies t o  the personR, 'eruel and barbarous treatmentR 
- A - - 

and "desertion", and could have there obtained a l l  the remedy 
- 

and re l i e f  which she might have been ent i t led  t o  receive under 

the fac t s  o f  her  marital  re la t ions w i t h  the appellant as  fu l ly  

and conpletely as she could ob-tain such r e l i e f  i n  the State  of 

Florida; that  a l l  the witnesses and evidence relevant t o  the 

alleged conduct of the appellant toward her, was s i tuated i n  

the Sta te  of Pennsylvania and eould ~onvenient ly  have been ad- 

duced i n  a court of competent j n ~ i s d i c t i o n  i n  said s ta te ;  that  

the appellee en joyed an inoome of approdlslately $1,000.00 a 

nonth (T.V. I11 - 513) from an in te res t  in a bot t l ing  plant; tha t  

the appell& enjoyed a take-home wage o f  $44.70 per week (T.V. 

111 - 516) from h i s  employment as a t i r e  salesman; that instead 

ok pwsuing her remedies against the appellant i n  a competent 

court In  the State  of Pennsylvania, and upon the excuse t ha t  her 

heal th  was impaired by- the  climate of the City o f  Johnstown, 

Pennsylvania, where, according t o  the reeo;d, she l ived i n  a fa-  

shionable suburb upon a mountain top  over a thousand feet above 

sea leve l  and had always been i n  good health, she elected t o  

journey t o  Miami Beach, Florida, and a f t e r  remaining i n  said 

c i t y  f o r  shortly over ninety days, she ins t i tu ted  the s n i t  a t  

bar i n  the c i r c u i t  Court i n  Dade County, Florida, themby caus- 

ing the appellant,  rho had f i l s d  an answer i n  her  pending s u i t  

i n  Pennsglvania and was ready t o  prooeed t o  t r i a l  therein, t o  

defend himaelf i n  the sn i t  a t  bar mare than a thousand miles 

away from h i s  home and from h i s  witnesses and other evidenee 

there available to him; tha t  i n  defending himself i n  the s u i t  a t  

bay, it has been necessary f o r  him t o  spend large sums of money 

i n  employing counsel i n  Dade County, Florida, i n  journeying t o  

and from the City of ~ i a & ,  f ior ida,  and in taking depositions 

from h i s  many witnesses i n  the State  of Pennsylvania f o r  use i n  
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the said suit at bar. It is subnitted that under the foregoing 

condition of said parties, the Chancellop, as a Court in equity, 

did abuse his judicial discretion In permitting the appellee to 

progress this eause pursuant t o  her amended bill of complaint with- 

out first doing eqnity by paying the decree for uosts which the 

Chancellor had entered in said cause as aforesaid. 

A t  30 C. J.S., 458-460, the follomtng appears: 

'He who seeks equity must do equity. This 
maxim,exprersses a cardinal principle, It is one 
of the oldest and moat familia~ in equity juris- 
prudence, and has been considered the source of 
:very doctrine and rule of equity jurisdiction. 
It is a favorite maxim with a court of equity, 
and is of extensive applioation, being applicable 
to all classes of cases whenever necessary to 
promote justice. The maxim is, hmever, a gen- 
eral guiding principle In the administration of 
equity rather than an exaet rmle governing 
specific and well-defined cases, Except where 
the maxim has been given force through statutory 
enactment, which has occurred in some jurisdic- 
tions, the power of the court to enforee the 
maxim is not conferred by statute, nor is it 
exercised fop the purpose of enforckg any con- 
tractual rights; it is the invention of a eourt 
of chancery for regulating its own procedure, 
in the application of whioh the eourt, not as 
an inflexible mle, exercises discretion in the 
intepest of equity and justice." 

3. Under the circumstances afo~esaid, the filing by 

the appellee of her amended bill of complaint in this eause, after 

the Mandate of this Court and after it had been ~emanded to the 

trial eaurt for further proceedings not inaonsistent with the Opinion 

of this Court, was, in effect, comparable to the institution of a 

new suit by the appellee on the same grounds specified in her or- 

iginal bill of complaint, and the Chancellor should, in the exer- 

cise of sound judicial discretion &d in consideration of equitable 

principles, have stayed said cause until appellee did pay said de- 

cree for costs theretofore by him incurred ia his former appeal to 

this Court. 

Q2 
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In S ta te  vs. Bird, 145 Fla. 477, 199 So. 758, it 

was held ihat an order staying a seoond action on the same 

eause of aetion u n t i l  p a p e n t  of a judgment f o r  eosts  i n  

the f i rs t  aetion i s  within the t r i a l  court ' s  d iscret ion 

and w i l l  not be disturbed exaept fo r  abuse thereof. 

A t  20 C. J.S. 654, the following appears: 

"A eourt  of equzty has the power t o  
make any necessaq  and proper opder fop the 
payment of c o s t s .  Citing Novy  v. Hovy 
(Pa.) 188 A. 328.- - 

A t  20 C. J.s., 656, Sec. 418, the following appears: 

"under the eommon law, it was within 
the a v t h s ~ i t y  of the eourts to  require the 
payment o f  judgment eoats  awarded against  
an rtnsuceessfnl party t o  an aetion as  a 
condition precedent t o  h i s  i n s t i l a t i o n  of 
another action based on the stme subject 
matter, and while a measure of judicial  
discret ion r e s t s  on the court t o  decide 
whether the circumstances render the ap- 
p l ica t ion  of the  ru le  inequitable.' 

CONCLUSION 

F r o m  the record in t h i s  cause and from the reasonable 

inferences which may be drawn therefrom, t h w e  i s  revealed the 

sordid s tory of a wife of abundant f inancial  means, who, f o r  

reasons best  known t o   he^, did cease t o  lo re  her husband, a man 

of m a l l  f inancia l  means and position, a t  the time of the b i r t h  

of t he i r  child, and whose lave had, according t o  her  own testimony 

( T . V . 1 1 1  - 501-503, 515) turned t o  hate, and who, a f t e r  the death 

of t h e i r  child and the removal sf that  remainhg t i e  which bound 

them together, did determine to  sevep the mapita1 re la t ion  with 

her  husband by whatever means she might f ind necessaq  t o  that  

end. She f i r a t  i n s t i t u t e d  a s u i t  fo r  divorce against her husband 

in  the Court of Common Pleas in Cambria County, Pennsylvania where 

the pa r t i e s  and t h e i r  witnesses resided and i n  which he r  husband 
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appeared, answered and was ready t o  defend himself,  and while s a id  

s u i t  w a s  pending, did,  i n  May of 1946, appear before an Aldemnan 

i n  the  Ci ty  of Johnstown, Cambria County, Pennsylvania, and the re  

make information agains t  appel lant ,  charging h i m  w i t h  the offense 

of non-support, and when s a i d  non-support proceeding was s e t  f o r  

hear ing  before t h e  Court of Quar ter  Sessions in Cambria County, 

Pennsylvania, on May 27, 1946, and when appel lant  was then and 

t h e r e  present  t o  present  h i s  defense t o  sa id  charge, a s s i s t e d  by 

counsel, appel lee  did not  appear, but  authorized h e r  a tkomey t o  

f i l e  a no1 pros ( T . V . I V  - 48A8) of said ppoceeding, and d id  remove 

he r se l f  and certain of   he^ personal  e f f e ~ t s  to  t h e  City of Miami 

Beach, Florida,  where, ef'ter r es id ing  i n  severa l  h o t e l s  f o r  a period 

of over nine-%y days and claiming t o  be a r e s iden t  of F l o ~ i d a ,  she 

i n s t i t u t e d  the  s u i t  a t  bar f o r  divorce aga ins t  h e r  husband in t h e  

Cipeuit  Court i n  Dade County, F lor ida ,  well  knowtng t h a t  he would 

f i n d  it most expensive, inconvenient and vexatious t o  defend h i m -  

self tn sa id  j u r i sd i c t i on  more than a thousand mi les  away from h i s  

- home and his  witnesses. Thereafter ,  t h e  sa id  wife, a f t e r  obtain- 

ing a decree f o r  divorce aga ins t  h e r  s a id  husband and while h i s  

appeal from eaid  decree was pending tn t h i s  Court, and without 

regard t o  he r  mar i t a l  vows, and th inking of  h e r  own s e l f i s h  in-  

t e ~ e s t s ,  d id  remarry, become pregnant and give b i r t h  t o  a chi ld ,  

and d i d  thereby give offense not  only t o  h e r  husband, but  t o  Courts 

and morals of t h e  S t a t e  of Florida,  and then had t h e  e f f ron te ry  t o  

f i l e  i n  s a i d  s u i t  h e r  mended b i l l  of complaint, charging h e r  has- 

band with extreme e rue l t y  and desert ion,  notwithstanding h i s  re-  

peated and bona f i d e ,  unconditional e f f o r t s  t o  appease h e r  and 

become reconei led w i t h  her. 

Respeetfhl ly submitted, 

'RECEIVED a copy of the  above and foregoing b r i e f  t h i s  

2 day of November, 1950. 
ROBINBAU BUDD I;EVENSON & VAN DEVEElE 
Attorneys. f o r  Appellee 
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