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HISTORY O F  THE CASE 

The h is tory  of t h i s  case i s  s e t  fo r th  i n  appel lantTs or iginal  

b r i e f  and i s  re r~ta ted  i n  pa r t  in appellee's reply brief .  No u s e f i l  

purpose can be aecomplished by a f'urther h i s t o r i c a l  statement here. 

STATEMENT O F  QUESTIONS I N V O L V E D  

Referenae i s  here made t o  appellantts  or ig ina l  br ief  f o r  a 

statement s f  the  questions conceived by appellant t o  be involved i n  

t h i s  appeal, and refepence i s  fur ther  made t o  appel leets  reply br ief ,  

pages 1-3, f o r  a statement of the questions conceived by appellee t o  

be involved i n  t h i s  appeal, No nseful  purpose can be accomplished 

by hepe re s t a t ing  the questions suggested by appellee since,  these 

questions a re  hereinaf ter  s e t  forth,  together with appel lan t t s  ~ e p l y  

thereto, 

F I R S T  QUESTION 

Appellee a s se r t s  tha t  the  Chaneellar did not commit error  i n  

answering i n  the aff irmatlve the f ollswing question: 

F I N A L  DECREE T E  CIRCUIT COURT 

A FINAL DECREX OF A FOREIGN JURISDICTION -WHICH WAS 
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WITH THE OPINION OF THE SUPREm COURT, DOES THE 

CHANCELLOR GE THE POVER AND AUTHORITY, TW HIS 

D I S C ~ I O N ,  TO PERMIT THE A M E N D ~ T  OF THX PLZAD- 

INGS BY EITHER OF PARTIES?" 

1. Appellant asser t s  tha t  the above question i s  too broadly 

s ta ted  and does not deny that  Chancellor has broad disoretionary 

powers i n  the matter of permitting amendment of pleadings, but ap- 

pel lant  avers that  the chancel lo^ co9unit;ted errop, under the c f r -  

emstances of t h i s  ease, i n  p e ~ m i t t i n g  appellee t o  f i l e  in t h i s  

cause  he^ amended b i l l  of complaint (T.V. I - 47) a f t e r  t h i s  ease 

was remanded by t h i s  Court with directions t o  the Chancellor a s  

s ta ted  i n  the opinion-of t h i s  Court, f o r  the follo6ing reasons, 

concisely stated: 

(a) That the f i l i n g  of said  amended b i l l  of 

complaint and the fur ther  proceedings thereon were 

lneonsistent with the law of the case as established 

by the Opinion of t h i s  Court f i l e d  i n  the f i r s t  appeal. 

(b) That the f i l i n g  of said  amended b i l l  of 

complaint and the ppoceedtings thereon constituted a 

t r i a l  de novo upon issues of f a c t  theretofore t r i e d  

and adjudicated. 

2. Upon the f i r s t  appeal having been heard, t h i s  Court said, 

in i t s  Opinion: 
\ 

"Consequently, we hold that  the  learned 
Chancellor erred i n  granting appel leets  motion 
t o  s t r i k e  the  amendment t o  the appellant 's  an- 
swer and i n  enterinn a f i n a l  decree of' divorce 
i n  favor of appellee. Ful l  f a i t h  and credi t  
should have been aceorded the f i n a l  decree of 
the Pennsylvania eourt." 

,& 
Thereupon, it beeame the  law of the case tha t  upon this s u i t  being 

remanded t o  the  t r i a l  court, the Chmeellor should permit the amend- 

ment of appellant 's answer se t t ing  up the f i n a l  decree of the Penn- 

sylvania eourt,  and the Chancellor should thereupon enter a f i n a l  
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decree giving f u l l  f a i t h  and eredi t  t o  the Pennsylvania decree and 

dfsmissing the b i l l  of complaint, o r  receive evidence of the Penn- 

sylvania decree and of the relevant law of Pennsylvania, ernd npon 

being sa t i s f i ed  with said proof, give f u l l  f a i t h  and eredit  t o  the 

Pennsylvania decree by dismissing the b i l l  of complaint. Sueh fur-  

ther  proceedings would have been oonsistent with the Opinion of t h i s  

Court, but the Chancellor d i d  not so proceed, but committed e r ro r  in  

/ , /permitt ing /-----..--..-.- appellee -I._._,1 t o  ___*l....r f i l e  = .. an,amnded d b i l l  of complaint, aabstanti- - 
a l l y  ident ical  with he r  original  b i l l ,  and have a t r i a l  de novo of 

issues theretofore adjudicated a t  the f i r s t  t r i a l  herein. 

The appellant did, i n  Paragraph 12 of h i s  answer t o  appelleeta 

f i r s t  b i l l  of eomplaint, al lege the pendeney of the  Pennsylvania suit 

and thereaf ter ,  upon the f i n a l  decree having been entered i n  the Penn- 

sylvania su i t ,  appellant f i l e d  a motion i n  the t r i a l  court and a t -  

tached thereto the record of the Pennsylvania s u i t  and the f i n a l  

decree therein, and moved the Chancellor t o  give f u l l  f a i t h  and ered- 

ence t o  the Pennsylvania f b a l  decree by dismissing the b i l l  of com- 

plaint.  (Thereafter, as a precaut iona~y measure, against the pos- 

s i b i l i t y  t h a t  said motion t o  dismiss might be held improper procedure, 

d appellant f i l e d  h i s  motion for leave to  amend h i s  answer, t o  al lege 
1 

the Pennsylvania s u i t  and f i n a l  decree therein.! Thus the Chancellor 

was confronted with both the motion t o  dismiss and the motion POP 

leave t o  mend, and upon the  hearing of said motions, the Chancellor 

granted the notion t o  amend, but denied the motion t o  dismiss. There- 

a f t e r ,  on the f i r s t  appeal, appellant assigned as  error  the denial by 

the Chancellor of  the motion t o  dismiss. This assignment of e r ror  

was briefed i n  appellant 's  brief on the f irst  appeal and was before 
r 

t h i s  Conrt fo r  eonsideration in  said appeal. Upon t h i s  question, 

t h i s  Court, i n  i t s  Opinion i n  the f i r s t  appeal, said as follows: 

"The Chancellor was eorreot i n  denying 
appellantt s motion t o  dismiss appellee's b i l l  sf L/ oomplaint. beoause a f i n a l  decree, a s  well a s  the 
law of a fspeign jurisdiction, mast be pleaded 
and proved. 
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Appellant recognizes the  general r u l e  t h a t  a f i n a l  decpee 

of a eonr t  of a fo re ign  ju r i sd ic t ion  and the  law of a fore ign jaris- 

d i e t i on  must be pleaded and proved i n  the  t r l a l  court. However, t h e  

exemplified record sf the  Pennsylvania reeord, a s  at tached t o  appel- 

L" l a n t ' s  s a id  motion t o  dismiss the  o r i g i n a l  b i l l  of complaint was be- 

f o r e  t h i s  appe l la te  court. The re levant  l a w  of  Pennsylvania was 

a l s o  f u l l y  b r i e f ed  i n  appe l l an t ' s  b r i e f  in t he  f i rs t  appeal and was 

before this appe l la te  eoupt. Therefore, appellant  says t h a t  i t  w a s  

within the  power of t h e  appe l la te  court t o  recognize and determine 

f o r  i t s e l f  t h e  suf f ic ieneg  of  t h e  proceedings and the  f inal  decree 

of the  Pennsylvania s o u r t  a s  s e t  out i n  t h e  aaid reeord thereof,  and 

l ikewise t o  determine and recognize t h e  l a w  of Pennsylvania r e l e v k t  

thereto,  without requ i r ing  proof thereof I n  the  t ~ i a l  e o n ~ t .  Appel- 

l a n t ' s  eontention here I s  t h a t  t h i s  appe l la te  eourt  aould have and 
" 

probably d id  determine f o r  i t s e l f  the  suff ic iency of  the reeord of 

s a i d  PennsylvanTa s n i t  and f i n a l  decree and of t h e  re levant  law of 

\ Pennsylvania, and did  thereupon, i n  e f f ec t ,  d i r eo t  t h e  Chancellor t o  
, - 

Jgive f u l l  f a i t h  and credence t o  s a id  record and l a w  and proceed ac- 

cordingly.) Appellant considers t h a t  the  statement of th is  Court i n  

i t s  Opinion, t h a t  a f i n a l  decree, as well as t h e  law of a fo re ign  

jw iad i e t i on ,  must be pleaded and proved,' was made i n  answer t o  

appe l l an t ' s  assignment of e r r o r  t h a t  the  ~ h l n e e l l o r  committed e r r o r  

i n  denying t h e  motion t o  dismiss, and i s  not necessa r i ly  t o  be taken 

as a d i r ec t i on  t o  the Chancellor, upon the  s u i t  being remanded, t o  

permit t h e  pleading and proof of the  Pennsylvania decree and relevant  

l a w .  If such had been t h e  in ten t ion  of this  Court, i t  would seem 

t h a t  the  language of t h e  Opinion would have been not t h a t  " f u l l  
- 

f a i t h  and c ~ e d i t  should have been accorded the f i n a l h c r e e  of the  

Pennsylvania Courtw, but ,  r a ther ,  that 'upon proof of the  a l lega-  

t i ons  of  s a i d  amendment by appellant ,  f i l l  fa i th  and c r e d i t  should 

be accorded by the  Chancellor t o  the f i n a l  decree of the  Pennsylvania 

court .n In o ther  words, it may reasonably be in fe r red  from the  language 
A 

4 

BLACKWELL. WALKER GRAY. MIAMI. FLORIDA 



used by t h i s  Court i n  sa id  Opinion tha t  this  C o u ~ t  had s a t i s f i e d  

i t s e l f  a s  t o  the  suff iciency of the  record and f i n a l  decree of the 

Pennsylvania court  and relevant  Pennsylvania law, and accordingly, 

did d i r e c t  t he  Chancellor t o  give f u l l  f a i t h  and c red i t  t o  t he  

f i n a l  decree i n  the  Pennsylvania su i t .  Nevertheless, i f  appellant  

i s  incorrect  i n  t h i s  construct ion of the  Opinion of t h i s  Court, up- 

on the case being remanded, was the duty of t he  Chancellor t o  

permit t h e  amendment of answer and the  proof of the 

Pennsylvania s u i t ,  decree and relevant  law, and thereupon., i f  sa t -  

i s f i e d  with sa id  proof, t o  dismiss p l a i n t i f f ' s  b i l l  of complaint. 

A l l  o ther  i s sues  had been adjudicated a t  the first t r i a l  i n  the  

t r i a l  court. 

3. The Chancellor committed e r r o r  i n  permit t ing appellee t o  i 
f i l e  h e r  amended b i l l  of complaint (TOT. 1-47). Not only was such 

proceeding inconsis tent  with the law of t h e  case a s  announced i n  

the  Opinion of t h i s  Court on the f i rs t  appeal, but a l so  the proceed- 

ing enabled appellee t o  have a t r i a l  de novo of a l l  the f a c t s  t hem-  

tofore  t r i e d  and adjudicated. A comparison of t h e  a l l ega t ions  of 

the o r ig ina l  b i l l  of complaint with the a l l ega t ions  of the amended 

b i l l  of eomplaint, and a f u r t h e r  comparison of the  testimony and 

evidence adduced a t  the  f irst  t r i a l  of t h i s  cause with the t e s t i -  

mony and evidence adduced a t  t h e  second t r i a l  before the  Special 

Pas te r ,  David W. Dyer, Esq., a f t e r  the  f i l i n g  of said amended 

b i l l  of oomplaint reveals t h a t  both t he  sa id  b i l l  of complaint 

and sa id  testimony and evidence a r e  subs tan t ia l ly  iden t ica l .  Not- 

withstanding t h a t  appellee, a t  t h e  f irst  t r i a l ,  may have been 

re t scen t  t o  t e s t i f y  concerning her  intimate mar i ta l  r e l a t i ons  

with appellant ,  nevertheless,  she had a l leged sa id  int imate re-  

l a t i o n s  in her  f i r s t  b i l l  of eomplaint and had abundant oppsr- 

tw l i t y  a t  t he  f i r s t  t r i a l  t o  t e s t i f y  and did t e s t i f y  with re fe r -  

ence thereto.  Substant ia l ly  nothing new was introduced in this 

case by appek 1 e e t s  amended b i l l  of complaint a t  the seoond t r i a l  

thereon, I n  other  wopds, t he  Chancellor, by permitting appellee t o  
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f i l e  her said amended b i l l  of complaint, did permit her t o  have a 

new t r i a l  upon substantial ly the same fae ts  and issues proved i n  
d' 

the f i r s t  t r i a l ,  but with the poss ib i l i ty  that a new Master would 

recommend ?nore favorable r e l i e f  in her  in te res t  than had been re- 

commended by the f i r s t  Master fnasmuch as the seeond laaster, on 

the seaond t r i a l  de novo, rec nded more extengive ~ e l i e f  than 

tha t  recommended by the f i r s t  Master, the r ights  of the appellant 

were thepeby prejudiced. 

4. m e  appellee contends that  the Chancellor did not commft 

error  i n  permitting her t o  f i l e  her said mended b i l l  sf complaint 

and thus procure a t r i a l  d s  novo, and i n  support of t h i s  eontention 

she e i t e s  the case of Federal Land Bank of Golwbia v. Brooks, 132 

Fla. 506, 190 So. 737 (appellee's br ief ,  page 7) ,  but an examination 

of the report  of said case does not reveal that  the issues involved 

i n  that  s u i t  had a l ~ e a d y  been t r i ed  and adjudicated and t ha t  the 

permitted amendment enabled p l a in t i f f  t o  have a t r i a l  de novo of  

these same issues as i n  the s u i t  a t  bar, 

5. Appellant i n s i s t s  t ha t  the case of Martin 8. Benson, 

112 Fla. 364, 150 So. 603, and the other eases c i t ed  i n  appellant 's  

original  br ief ,  page 19, support appellant ' s positf  on as hereinabove 

s ta ted f o r  that  the mended b i l l  of complaint did not ehange the 

se t t l ed  law i n  the suit a t  bar as p~evious ly  decided by t h i s  Court 

on the f i r s t  appeal as applied t o  the fac t s  adjudicated a t  the f i r s t  

t r i a l ,  which were substantial ly the same as  the fae t s  adjudicated 

a t  the seeond t r i a l .  N o  . new , , . . , , . .  f ac t s  were , . alleged . 11Tri...i:I.-1.3-.C.-.ln i n  the ;:. mended b i l l .  ....... .,,,: ->,, :=, ,,.*<m.,*.--,m.... .. 

V of complaint which had not been alleged i n  the first b i l l  o f  com- 
-AI" -. -. __ _" _ " 

pla in t  and which would aeme t o  change the conolueions of t h i s  Court 

as announced i n  i t s  Opinion on the f i r s t  appeal. Referenee i s  made 

t o  B a l l  v. Yates, 158 Fla. 521, 29 So. 2d 729; Palm Beaoh Estates 

v. broker, 106 Fla. 243, 22 So. 697, s i t ed  on page 20 of appellant 's  

or iginal  br ief .  

;Ti. :> 
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SECOND QOESTION 

Appellee a s se r t s  tha t  the Chancellor committed no error i n  

azllswering i n  the a f f i m a t i v e  the following question: - 

ttIIIMERE A VKCFE CHARGES THAT RER HUSBAND 

- - 
PLEAS OF CAMBRIA COUNTYy PENNSYLVANIAy DISMISS- 

ING A SUIT THEN PENDING, INSTITUTED I N  &ID 

IS ENTITLED TO FULL FAITH BND CREDIT, AND TEE 

WIw PROVES ACTS OF PWSICAL CR-TY, AND THE 

SPECIAL MASTER RECOMW3NDS A DIVORCE OR THF: 

GROUND OF EXTREME CRUELTY OF A PHYSICAL NATURE, 

MAY THE CHANCELLOR THEN ENTER A FINAL DECREE FOR 

DIVORCE ON SUCH GROUND?" 

1. Appellant i n s i s t s  tha t  the  Chancellor eomnitted e r ror  

i n  answering the foregoing question i n  the affirmative and by en- 

te r ing  a f i n a l  d e c ~ e e  granting a divorce t o  appellee i n  pa r t  upon 
w*,*" -?-. , ..-.,. :,>::.. **,. .La*?,?:"'-.< #."m",.xa--e- .**&.-, * x.s, *---...:.: 

the - "..~."-,. ground "~",.* of extreme cruelty. The question here presented i s  i n  
CI ...- I-.-,.."I - ---*,.-,_ 

b---...-- .lml- "sr.nr.rl.:..-a..?.,--' 

e f fec t  the same as the fourth  question s ta ted and argued i n  appel- 

lant's b ~ i e f ,  pages 42-47, and referenee i s  here made thereto. 

2. The t e s t  of the  ident i ty  of eauses of action f o r  the 

J 
purpose of d e t e ~ a i n i n g  the  question of r e s  adjudicata i s  the  

ident i ty  of the f a c t s  essent ia l  t o  the mahtenance of the  aetion 

(Bagwell v. Bagwell, 153 Fla. 471, 14 So. 2d 843; Gordon v. Gor- 

don, 160 Fla. 838, 36 So. 2d 744. We are concerned here in  com- 

paring f a c t s  essent ia l  t o  maintain the  Pennsylvanfa eause of aet ion 

7' 
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f o r  divorae on the ground of indigni t ies  t o  the person with the 

f a c t s  essent ia l  t o  maintain the Florida cause of aetion f o r  divorce 

on the gpound of extreme emelty. The f a c t s  essent ia l  to  the main- 

tenance of a canse of action in  F l o ~ i d a ,  on the ground of extreme 

cruelty, are fac ts  of conduct by the defendant of a physieal ahar- 

acter ,  or of a mental oharacter, or of a eornbination sf  a physical 

and a mental chapacter. In Florida w e  have a single cause of ac- 

t ion f o r  divorce on the g ~ o m d  of extreme eruelty. We do not have 

t w o  separate causes of action f o r  divorce, one on the ground of 

extrelae cruelty of a physieal cha rac te~ ,  and the other on the 

ground of extreme eruelty of a mental character. 

The single cause of aetion f o r  divorce on 

the ground of extreme cme l ty  was e s t a b l i ~ h e d  by 

the Legislature of the S ta te  of Florida, by the  

enactment o f  Section 65.04, Florida Statutes. 

3, The record here (T. V. I1 - 325-466) shows that  the 

f a c t s  essent ia l  t o  the maintenance i n  Pennsylvania of an action 

fo r  d ivop~e  on the ground sf indigni t ies  t o  the pepson, are f ac t s  

of conduct of the defendant, e i ther  of a physical chapaoter, or 

of a mental character, o r  of a eornbination of both, whieh render 

p l a i n t i f f 1  s oondition intolerable and l i f e  bupdensome. 

(.Chis appellate oourt has held that  the f a c t s  

essent ia l  t o  the  maintenance of the Pennsylvania 

action f o r  divorce on the ground of indigni t ies  
dl' 

t o  the person and the  fae t s  essent ia l  t o  the main- 

tenance of the Florida action f o r  divorce on the 

ground of extreme eruelty, are identical1 

Go~dcm v. Gordon, 160 Fla. 838, 

36 So, 2d 774. 

4. B u t  appellee says the evidence adduced by her i n  the 

t r i a l  ~ o u r t  shows tha t  appellant committed toward her extreme 
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eruel ty  of a physieal nature and t h a t  the f i n a l  deeree i n  her  

Pennsylvania s u i t  i s  no t  a  bar  t o  a deeree f o r  divorce, i n  the 

s u i t  a t  bar,  on the  ground of extreme cruelty.  This contention 

i s  not tenable, f a r  tha t :  

(1)  In t he  f irst  place, appellee d id  no t  

adduoe aorroborated evidence of a c t s  on the p a r t  

of appellant  of extreme eruel ty  of  a physieal  na- 

ture ,  The record shows t h a t  she t e s t i f i e d  t ha t  

appel lant  by innuendo accused her of lack of propep 

care of the  ch i ld ,  r e su l t i ng  i n  h i s  death by drown- 

ing, and t h a t  he i n s i s t e d  on having sexual re la-  

t i ons  with he r  when she was not i n  the mood there- 

f o r  and which caused he r  pain. It does not appear 

from he r  testimony t h a t  she refused t o  engage in 

such r e l a t i o n s  w i t h  appellant ,  or  t ha t  she ser iously  

r e s i s t e d  h i s  e f f o ~ t s  t o  have such pelat ions with 

her,  o r  t h a t  he ever f o ~ c e d  or compelled her  t o  

submit t o  such re la t ions ,  or  t h a t  he ever perpetpated 

upon her  an a c t  of violence, Appellee's charge 

t h a t  appellant 's .  sexual r e l a t i ons  with he r  were 

b r u t a l  i n  character i s  merely a eoneluslon. No 

f a e t s  were t e s t i f i e d  by appellee which would en- 

ab le  the  court  t o  determine whether h5s a c t s  were 

b r u t a l  or  otherwise, It i s  possible t h a t  sexual 

r e l a t i ons  may cause pain and discomfort t o  a  wife 

and yet  the  conduct of the husband in having suoh 

r e l a t i ons  may not be bruta l .  

( 2 )  I n  the second place, even assuming, 

f o r  purposes of th is  argument, t ha t  the record 

shows testimony on the  p a r t  of t h e  appellee of 

a c t s  of conduct on t h e  p a r t  of appellant  of a  

physical  c h a r a c t e ~ ,  it i s  no* t r u e  t ha t  t h i s  
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testinony was cor~oborated by the testimony of 

appellee1 s s i s t e r ,  Esther Jaeovitz, whose testimony, 

a t  the most, co~roberated in a very al ight  degree 

appellee's testimony as  t o  appellant 's alleged ac- 

cusations of lack of proper care of the child. It 

i s  noted tha t  t h i s  witness i s  the s i s t e r  of the 

appellee and tha t  her  testimony a t  the second t r i a l  

i n  t h i s  cause i s  a t  variance with  he^ testimony 

given by her deposition a t  the f i r s t  t p i a l  i n  t h i s  

oanse. It i s  submitted tha t  her c redib i l i ty  as a 

witness was seriously impeached. But her testimony 

did not co~robora te  appellee's charges of any con- 

duct by appellant of a physical character. This 

appellate court has f ~ e q u s n t l y  held tha t  a divoree 

may not be granted upon the uncorroborated t e s t f -  

mony of a p la in t i f f .  Appellee's charges of aon- 

duet on the p a ~ t  of appellant of a physical char- 

aoter are absolutely uncorroborated by other t e s t i -  

mony or evidence. 

(3) In the  third place, even assumbng, f o r  

the  purposes of t h i s  argumenk, that  the ~ e c o r d  

shows testimony on the par t  of appellee o f  ae ts  o f  

conduct on the par t  of appellant ~ f .  a physical 

character, nevertheless, this f ae t  did not justify 

the Chancellor i n  decreeing a divoree t o  appellee 

upon the ground of extreme cruelty. The cause of 

action, i n  Pennsylvania, f o r  divoree on the ground 

of indigni t ies ,  and the cause of action, i n  F l o ~ i d a ,  

f o r  divorce on the ground of extreme cruelty, Bay 

both be maintained and proven on testimony of ac ts  
- - 

, of a physieal nature. t h i s  respect the two 

causes of action are ident ical  with respect t o  the 

f a c t s  essent ia l  f o r  the i r  maintenance. 
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5. Appellee would have the  Court s p l i t  and divide the  

aingle oause of act ion f o r  divorce in Florida on the ground of  

extreme cruel ty  in to  two separate causes of action, one for ex- 

treme eruel ty  of a physical character and the other f o r  extreme 

crue l ty  of a mental character. Appellee wonld then have the Court 

hold t h a t  the  Flor ida  cause of aet ion f o r  extreme eruelty of a 

physieal character i s  comparable t o  the  Pennsylvania cause of 

act ion f o r  divoree on the ground of armel and barbarous t r ea t -  

ment endangering the  l i f e  o f  the  injured and innocent spouse, 

f o r  t h e  reason t h a t  t h e  f a c t s  e s sen t i a l  t o  the maintenance of both 

act ions a re  iden t ica l  and that ,  therefore, t h e  Pennsylvania decree 

i s  not a bar t o  the  f i n a l  decree i n  the s u i t  a t  bar  granting a 

divorce t o  appellee on the ground of extreme eruelty. This posi- 

t ion  i s  not tenable f o r  that :  

(1) There i s  no separate cause of act ion 

i n  Florida f o r  divoree on the  ground of eruel ty  of 

a physical character. The leg is la ture ,  by the en- 

actment of Section 65-04, Florida Statutes,  has 

f ixed only one s ing le  cause o f  aet ion on the  ground 

of cruelty. It was not within t h e  power fl the 

Master o r  the Chancellor t o  change t h i s  l eg is la -  

t i v e  ao t  by judic ia l  construction. Therefore, any 

comparison of  causes o f  aet ion must necessar i ly  be 

a oomparison of the f a c t s  e s sen t i a l  t o  the mainten- 

ance of an act ion f o r  extreme cruel ty  i n  Florida 

with e i t h e r  of the Pennsylvania eauses of act ion 

f o r  ind igni t ies  or f o r  barbarous treatment. 

(2)  It does not  appear from the  record 

t h a t  the al leged conduct of the  appellant toward 

the appellee consti tuted eruel  and ba~barous  t r e a t -  

ment endangering the  l i f e  of appellee. It i s  not 
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alleged i n  appellee 's  o r ig ina l  b i l l  of complaint 

o r  in  her  mended b i l l  of complaint t ha t  the a l -  

leged conduct of appellant  did .endanger t he  l i f e  

of the appellee, nor i s  there any evidence i n  the 

'record t h a t  h i s  conduct toward her  did endanger 

her l i f e .  It i s  apparent, therefore, t ha t  upon 

the testimony of the appellee, she could not suc- 

ceed i n  obtaining a divorce i n  Pennsylvania on 

the ground of cruel  and barbarous treatment which 

endangered he r  l i f e .  In no place did the appellee 

t e s t i f y  t h a t  t h e  appellant  ever t rea ted  her  w i t h  

violence o r  used physical force o r  compulsion t o  

induce her  t o  submit t o  sexual re la t ions .  It fur-  

t he r  appears from appelleet s own testimony t h a t  

sa id  r e l a t ions  were unpleasant, sometbes caused - 

h e r  pain and disarranged her  menstrual periods and 

thereby caused her  e ~ ~ ~ p s .  She did not t e s t i f y  t h a t  

th is  pain o r  t h a t  appe l lan tTs  al leged ins is tance 

on sexual r e l a t ions  endangered h e r  l i f e ,  nor does 

i t  otherwise appear t h a t  such was the r e s u l t  there- 

of. Under these circumstances, the al leged eon- 

duct of the appellant  did not cons t i tu te  cruel  and 

barbarous treatment which endangered appellee 's 

l i f e ,  but could eons t i tu te  i nd ign i t i e s  t o  the  per- 

son of the  appellee rendering her  condition in- 

to le rab le  and l i f e  burdensome,but this  Court, upon 

the f S ~ s t  appeal, has held t h a t  t he  f ao t s  essential 

t o  the maintenance of Florida ac t ion  f o r  divorce m 

the  ground of extreme cruelty a r e  i den t i ca l  w i t h  the  

Pennsylvania act ion f o r  divorce on the ground of in- 

d igni t ies .  Consequently, it follows t h a t  the Perm- 

BLACKWELL. WALKER L GRAY. MIAMI. FLORIDA 



sylvania decree must peeeive f u l l  f a i t h  and cred- 

ence and i s  a bar t o  the f i n a l  decree fo r  divorce 

entered i n  t h i s  cause on June 8, 1950, on the 

ground of extreme cmel ty .  

6. The foregoing considered, the Chancellor oommitted 

e r ro r  i n  entering f i n s1  deoree f o r  divopce on June 8, 1950, on 

the ground of extreme cruel ty  and said  decree should be reversed. 



THIRD QUESTION 

Appellee asser t s  that  the Chancellor committed no error  

i n  answering i n  the affirmative the following queskion: 

wPYHERE I T  APE'IURS FROM THE TESTIMONY OF THE 

W I F E  IN-HE33 S U I T  FOR DIVORCE THAT HFR HlJSEAND BY 

OF PROPER CARE OF T H E I R  MINOR CHILE) IMMEDIATELY 

DROWNING, AND THAT HER HUSBAND, DURING T H I S  &IXF 

WITH HXR WITHOUT DISPLAY O F  A.FFF,CTION, AND WHEN 

Sm WAS NOT IN THE MOOD THEREFOR, CAUSING KI3R MEN- 

TAL AND EYRYSICAL PAIN,  AND THAT HER HUSBAND FAILED 

T O  OFF'ER ANY APOLOGIES FOR HIS BRUTALITY OR RE- 

TRACTION O F  H I S  ACCUSATIONS, BECAUSE OF WHICEi THE 

ON THE GROUND OF WILI;FIJL, OBSTINATE AFiD CONTINUED 

DESERTIOPa FOR MORE T W  ONE YEAR?" 

1, The appellant i n s i s t s  tha t  the Chencellor committed 

er ror  i n  answering the foregoing question i n  the affirmative and 

by entering h i s  f i n a l  decree granting a divorce t o  appellee on 

the ground of wi l l fu l ,  obstinate and continued deseption of her 

by appellant f o r  one year. This case f i r s t  came on fop hearing 

before A. Juds an H i l l ,  Esq, , a prominent and capable attorney of 

the Dade County Bar, upon appellee's b i l l  of complaint which eon- 

tained substant ia l ly  the same allegations as  are contained i n  her  

amended b i l l  of com>laint and i n  which a divorce on the s ta tutory 

ground of wil l ful ,  obstinate and oontinued desertion was prayed 
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by the appellee. There WWB addueed i n  evidence before said Spec- 

i a l  Master substant ia l ly  the  same f a e t s  as  were adduced before the 

second Master t o  whom t h i s  case was referred f o r  t r i a l  de novo 

a f t e r  t h i s  ease was remanded t o  the  t r i a l  eoart. The testimony 

of the pa r t i e s  and of many witnesses was heard by the said A. 

Judson H i l l ,  Esq. ,  as Special Master, and upon consideration 

thereof, sa id  Mastg-fi led h i s  report (T. V. IT, 24-35) LII which 

he reviewed the testimony and evidence before him and i n  which he 

s ta ted a s  follows: 

"Concerning the material al legations of the 
B i l l  of .Complaint and the Answer of the defendant, 
, the testimony of the p l a i n t i f f  and the defendant 
i s  hopelessly i~reeoneilerble. Notwithstanding the 
f a c t  t h a t  over kwenty-five witnesses t e s t i f i e d  f o r  

"ither the p l a i n t i f f  or  the defendant, the testimony 
of the  greater  majority of these witnesses has lit- 
t l e ,  if any, probative value concerning the material 
a l legat ions  of the  B i l l  of Complaint o r  the Answer. 
Of the three Statutory charges alleged i n  the plain- 
t i f f  t s B i l l  of Complaint, the Master finds t ha t  the  
testimony of the p l a i n t i f f  and her witnemes has 
f a i l e d  t o  support e i the r  the charge of habitual  in- 
dulgence i n  violent  and ungovernable temper on the 
par t  of the  defendant toward the p la in t i f f ,  a&het,  

. charge of wi l l fu l ,  obstinate and continued deser- i/ t i  on of'. tha..psh$ @f -by %h& -deidlia@t. -TI56 Mas ter 
f a i l s  t o  f i n d  any ereXT'bT~'tb~s"~"Iiii6ky supportina i n  
even a slight degree e i the r  of  said qharges." 

\ 

"There i s  no suggestion i n  t h i s  ease that 
any actual  physical cruelty was ever v i s i t ed  upon 
the  p l a i n t i f f  by the defendant, o r  attempted." 

'The defendant's emergeney leave of absence 
having terminated, he was ordered to  duty a t  a 
Naval establishment i n  Virginia Beach, Virginia, 
where he reported f o r  duty and while there, it 
i s  the undisputed testimony tha t  the  plaintiff '  
advised him tha t  she no longer intended t o  con- 
t inue the =pita1 relat ionship and expected t o  
f i l s  s u i t  f o r  divorce. ( T r .  263). Repeated ef- 
f o r t s  were made by the defendant, a f t e r  being 
apprised of  h i s  wife ts  intention, t o  e f fec t  a 

.. ' r e .  The defendant was u l t  1 mately b m " e r e d  t o  duty i n  the v ic in i ty  of San Diego, 
California, and he reported a t  t h a t  place pnrswmt 
t o  h i s  Orders and remained u n t i l  he was discharged 
from the Naval Serviee in  the ear ly  par t  of 1945. 
The testlrnony stands undisputed tha t  the p la in t i f f  
and defendant separated on January 2, 1945, and 
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tha t  slnee tha t  date defendant has not tontributed 
t o  the support o r  the  p la in t i f f ,  The Record con- 
clusively shows that  the p la in t i f f .had  ample f inancia l  
means of her own and needed no assistance i n  tha t  
respect from the defendant. " 

"2. That the  p l a i n t i f f  be awarded such a 
Decree of Divorce from the defendant on the grounds 
of extreme-cruelty by the defendant tawapd the 
p la in t i f f .  '' 

2. The appellee has s e t  for th ,  on pages 22-24 of her br ie f ,  

a resume of her testimony before the Special Master a t  the seeond 

t r i a l  of the issues i n  t h i s  eause, and has also s e t  f o r t h  eeptain 

of the findings of the Special Bllaster, as  appears i n  h i s  report 

f i l e d  a f t ep  said  second t r i a l  (appel leers  b r i e f ,  pages 25-26), 

Appellant recognizes t h a t  as a rule,  t h i s  appellate court w i l l  

accept as t rue  the findings of f ac t  made by the Special Master 

m d  Chancellor i f  there i s  any creditable evidenee t o  support said 

findings. Nevertheless, it i s  t o  be noted tha t  the eharges of the 

appellee t h a t  the appellant ins is ted upon having sexual re la t ions  

with her  a t  times when she was not  i n  the mood, and i n  an inconsid- 

erate  manner, sometimes causing her  pain, were not corroborated by 

any other testimony whatsoever. It i s  t rue t h a t  the testimony of 

appellee's s i s t e r ,  Esther Jacovitz, did t o  a small degree carrobor- 

a t e  appellee's testimony that appellant eharged appellee w i t h  want 

of proper care of the child, resul t ing i n  i t s  death by drowning, 

but said  s i s t e r ' s  testimony furnished no eor~obsra t ion  of appellee 's  

charges as t o  her sexual relat ione with appellant, The testimony 

of appellee's sa id  s i s t e r  i s  en t i t l ed  t o  l i t t l e  credence beeause 

of her  relat ionship and i n t e r e s t  and beeause o f  the fur ther  f a c t  

tha t  her  testimony given a t  the  second t r i a l  i n  t h i s  cause i s  i n  

material  par t s  inconsistent with the  testimony contained in  he^ 

deposition ~ e e e i v e d  i n  evidence a t  the first t r i a l  of t h i s  oause 

(T.V. 111-491). This Court has very frequently ruled t h a t  a decree 

fo r  diooras should not be granted upon the uncorroborated testimony 

BLACKWELL. WALKER & ORAY. MIAMI. FLORIDA 



of the p la in t i f f .  It i s  significant,  eonsidering that  the appellee 

was a t  a l l  times surrounded by friends,members o f  her family and 

physicians, a f t e r  the death of said ohild, that she did not pro- 

duce a t  e i the r  o f  the two t ~ i a l s  i n  t h i s  cause abundant testimony 

corroborating her eharges of miseonduet on the part of appellant. 

Appellant i n s i s t s  tha t  appellee's charges of such sexual misaonduct 

on the par t  of appellant a re  uncorroborated by creditable testimony 

and tha t  the Chancellor erred i n  granting appellee a divorce on the 

ground of desertion under these ci~cumstmces.  

3. The appellant t e s t i f i e d  a t  the second t r i a l  i n  this 

eause m d  h i s  testimony was substantial ly the same as tha t  offered 

by him a t  the first t r i a l  of the cause. F r m  h i s  testimony (T.V. I1 - 
273-290, 304, 385, 323), It appears tha t  he became engaged t o  appellee 

when he operated a gasoline service s ta t ion  In Johnstown, Pennsylvania; 

tha t  during the period of h is  engagement, he s o l d  said business and 

accepted employment with appellee s fa ther ' s  bot t l ing  company; that  

thereaf ter ,  he married appellee a t  Pittsburgh, Pennsylvania, on May 

9, 1941; t ha t  a f t e r  a short honeymoon, the papties returned t o  Johns- 

town Pennsylvania, where they l ived i n  cer ta in  apartments in  said 

ci ty;  tha t  a son was born o f  the marriage i n  July, 1942; t ha t  ap- 

pellant  went in to  the  Army i n  January, 1943; that such s6xual re la-  

t ions as  he had with appellee were by mutual consent; that  she com- 

plained of no pain from sexual relat ions;  that  a f t e r  h i s  discharge 

from the Amy, he entered the United States  Navy; t ha t  upon the un- 

fortunate death of the son, he obtained leave and returned t o  Johns- 

t o m ;  tha t  appellee met him a t  the s ta t ion where he put h i s  arms 

around her and kissed her; that he was very upset and depressed on 

account of the death of h i s  son; tha t  he did what he eould t o  sgmpa- 

thize with and console the appellee and tha t  he never complained t o  

her o r  c r i t i c i zed  her or charged her with any negligenee in  the care 

of the ohild and tha t  appellee never complained t o  him of any indif- 
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ference o r  lack of consideration on h i s  part ;  t ha t  they journeyed 

t o  New York t o  v i s i t  h i s  parents and that  appellee seemed t o  be 

happy and contented although s t i l l  suffering f r m  shock and ner- 

vousness due t o  the  death of the child; that  t h e i r  sexual re la t ions 

during t h i s  period were by mutual eonsent; that  he then returned t o  

his military service a t  Virginia Beach, Virginia, from &ere he -- ..=* -.. . .- - 
telephoned appellee nearly every night; tha t  upon one of these 
I-- W C i-".VT,. , ._* , 

* "  .," -- ..? * 

occasions she seemed depressed and s ta ted tha t  she wanted to be 

f ~ e e  and no longer married t o  him; that  he aould not understand 

her changed a t t i tude  toward him and obtained leave to v i s i t  her 

i n  Johnstown; tha t  upon h i s  apr ival  i n  Johnstown, he conferred 

with appellee and that  everything seemed t o  be a l l  r ight  and tha t  

a f t e r  staying with her f o r  two days, he returned t o  Virginia Beach; 

tha t  a t  t h i s  conference, it was mutually agreed that  he would ob- 

t a i n  l iving accommodations a t  Virginia Beach and that  appellee would 

join him there; tha t  he had sexual re la t ions with appellee on the 
-----* ,--." -, 

occasion of said v i s i t  and that  she offered no objection or r e s i s t -  

ance t o  such relat ions and did not complain of any pain resul t ing 

therefrom; t ha t  he procured l iv ing  accommodations a t  V i ~ g i n i a  Beach 

and arranged t o  meet appellee a t  Philadelphia, Pennsylvania, and 

take her back t o  Virginia Beach w i t h  him; that  she d i d  not keep 

t h i s  appointment; tha t  he procured a second leave f o r  f ive days 

l and journeyed back t o  Johnstown t o  confer with appellee again con- ___. __.."+ - - .- 
I 
' cerning t h e i r  mari ta l  pelations; tha t  on t h i s  occasion she was not 

- - - -  - .-- 
a t  home and he stayed a t  hia s i s t e r ' s  home in  Johnstown, a t  which 

place appellee telephoned him and a t  a conference rhioh he then had 

with her, she informed him that  she wanted a divorce and that  she 

was finished; that  she did not s t a t e  any reasons f o r  her  desire fm 

a divorce, but only tha t  she wanted to be f ree  and did not want t o  

be married; tha t  thereaf ter ,  he returned t o  Virginia Beach; that  

he was discharged from the Navy i n  December 1945 and then returned 
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t o  Johnstown, Pennsylvania, where he made a fur ther  e f f o r t  t o  con- 

f e r  with the appellee t o  e f fec t  a reconcil iat ion with her, but she 

then told  him tha t  there was no use of h i s  coming there and tha t  

she was not going t o  t a l k  t o  him and tha t  anything he wanted t o  

know he could find out through her attorney; tha t  he made a fur ther  

e f fo r t  t o  e f fec t  a reconcil iat ion with appellee pr ior  t o  the f i r s t  

t r i a l  i n  t h i s  s u i t  a t  M i a m i ,  Florida;  t h a t  he desired a reconcilia- 

t i on  with appellee, but tha t  she did not want a reconcil iat ion a t  
_ _ _ - - I  - - , - 

a l l .  The Court's a t tent ion i s  dgrected t o  t h i s  testimony on the 

pa r t  of the appellant,  t o  the  end that  the  Court may observe tha t  

appel leers  charges of rniseonduct on the part  of appellant were de- 

nied by the appellant and tha t  he sought t o  ascertain the reasons 

f o r  her r e fusa l  t o  l i v e  with him as  h i s  wife and obtain a dfvorce 
J' 

from him, Appellee, i n  her br ie f ,  has s ta ted  tha t  the appellant 

i n  h i s  e f f o r t s  t o  become reconciled with her, never begged her f o r  

forgiveness f o r  having accused he r  of neglect resul t ing in the death 

of the child o r  f o r  h i s  sexual conduct toward her and promised not 

t o  repeat the  same. But the Court w i l l  observe t h a t  it  i s  appel- 

l a n t f  s  testimony tha t  he never made sueh eha~ges  and that  t h e f r  

sexual re la t ions  were by mutual eonsent and t h a t  there was, there- 

fore, nothing f o r  her t o  forgfve and nothing f o r  him t o  promise t o  
J 

r e f ra in  from doing. 

5. This t h i r d  question, propounded by the appellee, has 

been heretofore argued by the appellant under Questions Five and 

Six of appel lan t rs  br ief ,  pages 48-59, and no useful purpose may 

be served i n  repeating t h i s  argument here. However, i t  9s t o  be 

noted that  appellee herself  t e s t i f i e d  a t  the f i r s t  t r f a l  i n  t h i s  

cause that  although appellant ins i s ted  on having sexual re la t ions  

with her, the re la t ions  were not pleasant but did not cause her  

physical pain (T.V. 111-510). Appellee l a t e r  t e s t i f i e d  (T.V.11 - 
253) tha t  sa id  re la t ions  caused  he^ cpamps a t  her menstrual period, 

The gravamen of appel leers  case r e l a t e s  par t icu lar ly  t o  charges o f  
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misconduct on the par t  of appellant which she al leges took place 

a f t e r  the death of the child. It i s  here t o  be noted tha t  the 

par t ies  l ived together only approx-3mately s i x  seeks a f t e r  the death 

of the chi ld  a t  a time when both wepe suffering from shock and ner- 

vousness due t o  the  death of the ehild and when appellant was on 

leave from h i s  mil i tary duties, 

6. It abundantly appears f r m  the record that  the appellant 

never intended t o  dPive the appellee away or  t o  terminate the marital  

re la t ion o r  i n  any way t o  cause her  to refuse to cohabit with him, 

To the contrary, the  record i s  rep le te  with testimony of both par- 

t i e s  tha t  appellant sought a t  a l l  times t o  maintain the marital  re- 

la t ion  and sought t o  have the appellee l i v e  with him and attempted 

t o  provide a home f o r  her and t o  become reconciled with her, and 

that  he has res i s ted  her e f f o r t s  t o  dissolve the marital  relat ion- 

ship. Appellant i n s i s t s  tha t  appellee has f a i l e d  t o  prove that  he 

has deserted her f o r  a period of one year or tha t  such desertion 

has been w i l l f u l  and obstinate. 

7. It appears f ~ o m  the testimony of the appellee tha t  she 

believed tha t  the appellant, by innuendo and insinuation, accused 

her of lack of ppoper care of t h e i r  son a t  the time o f  h i s  death 

by drowning, and t h a t  she was torn and tender f ~ o m  the b i ~ t h  of 

the son and that  appellantr  s sexual re la t ions  with her sometimes 

caused her pain and t ha t  she suffered from cramps a t  menstrual 

periods. It does not appear t h a t  appellant def in i te ly  aecused 

her of carelessness a t  the time of the death of the  son and'it does 

not appear tha t  she refused t o  have sexual re la t ions  with appellant 

or tha t  he exercPsed any force o r  violence t o  require her t o  sub- 

m i t  t o  such ~ e l a t i o n s .  It i s  therefore submitted to  the Court t h a t  

the appellee has f a i l e d  t o  prove a strong oase against the appel- 

l a n t  kecessnry t o  support and sustain her elaim fo r  divopce on the 

ground of constructive desertion, It i s  probable tha t  the  pain and 

cramps whieh she al leges tha t  she suffered from such sexual re la t ions  
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were not due t o  any b ru t a l  and violent  conduct on the par t  of 

appellant. The record of appellee's testixuony i s  subs tan t ia l ly  

as follows: 

Appellee t e s t i f i e d  a t  the  f i r s t  t r i a l  i n  t h i s  

eause a s  follows (T.V. I11 - 499-500) r 

"Q. When he i n s i s t e d  upon his r i g h t s  a s  a hus- _ band, did he cause you any physical pain? 

A. It wasn't very pleasant. 
- 

Q. Did it cause you any physieal pain? 

A, I would say it did not  cause me any physical 
pain, but it caused me t o  become worse. 

Q. Now, while he was out In California,  did he 
want you t o  come t o  California? 

A. He wanted me t o  join him i n  California w i t h  
.the baby. I had refused him. I wouldn't 
go t o  any of those camps because I knew the 
l i v i n g  eonditions and I refused t o  take the  
chi ld  i n t o  those eonditions. Then he asked 
me t o  eome along, without the child,  and I 
refused him because I wouldn't have my mother 
watching the  child. - 

( A s  t o  defendantr s conduot upon h i s  
re turn  a f t e r  the  death of the chi ld)  

Q. Did th i s  a t t i t u d e  of h i s  shoek you? 

A. Bo, it r e a l l y  didn ' t  shoek me. I r e a l l y  
didn ' t  want him t o  come home i n  the begin- 
ning, but I d idn ' t  want t o  say anything a t  
that time. It rea l ly  didn ' t  shock me because 
I knew what he was b e f o ~ e  and h e w  w h a t  t o  
expect. 

Q. When did you come t o  t h e  oonelusion t h a t  the  
mar i ta l  s t a t u s  had become such t h a t  you 
eonldnlt  continue any longer? 

A. I would say when he came home from Off icersf  
Candidate School and s t a r t ed  a disturbance 
about his working oondf tions. 

Q. You say you separated January 2, 19455 

A. Yes. Before Thanksgiving, 3: wrote h i m  a 
l e t t e r  t e l l i n g  h i m  I eouldn t stand it any 
longer, then he came home a d ,  l i k e  I tes -  
t i f i e d  before, I didn ' t  want t o  go through 
m y  more aggravation and any more arguments, 
but he had an idea when he l e f t  t ha t  I wouldn't 
give h i m  any sa t is fact ion.  I t o l d  him I ~ o u l d  
no longer l i v e  w i t h  h i m ,  - eeitrldn't stand h i s  
aggravation and griping. He promised there 
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wouldn't be any more trouble. In  f a c t ,  M r .  
xosenhouse has a l e t t e r  he wrote t o  m e  
( in terrupted)  

Test. Vol. 3 

Q. Was he considerate i n  t h a t  respect p r i o r  t o  
t h e  b i r t h  of the child? 

A.  No. I wouldntt even say t h a t  even p r io r  t o  
the b i r t h  of the  child he was very consider- 
a t e  about sexual re la t ions  beoause we had 
arguments over that .  

Q. I s n f t  it t r u e  tha t  you had no sexual r e l a -  
t ions  within three  months p r i o r  t o  the  b i r t h  
of t he  child? 

A. I donf t remember. 

Q. About how long a f t e r  the  b i r t h  o f  the ch i ld  
was i t  when you f i r s t  had sexaal re la t ions?  

A. Well, he ins i s ted ,  I would say, around the  
third month a f t e r  the b i r t h  of the  child,  
but I wouldn't give in. 

Q. Did you experience any ill e f f e c t s  a f t e r  
such re la t ions?  

A. It wasnft very pleasant, I would say. 

By t h e  Master: 

Q. Before you beoame pregnant, Mrs. Gordon, 
were you and M r .  Gordon e n t i r e l y  congenial 
i n  so f a r  a s  sexual r e l a t ions  were concerned? 

A. No, I would say we were not, 

Q. H i s  demands were i n  excess of youp normal 
react ion and t h a t  caused a~guments? 

A. That's rFght. 

&. And i t  i s  your testimony that  the  s i t ua t ion  
d id  not change a p e a t  dea l  thereaf ter?  

A. Yes. 

Q, Well, it i s  t rue  tha t  t h e  last time you met 
i n  Johnatown t o  arrange t h i s  settlement, he 
did  make an e f f o r t  t o  have you change your 
a ind  and resume your mari ta l  r e l a t ions  w i t h  

J' him. 

A. I rill admit he wanted m e  t o  go back t o  him 
but, a f t e r  a l l  I went through, you know love, 
when it turns  t o  hate,  i s  very b i t t e r .  N 

- 
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Appellee t e s t i f i e d  a t  t he  second t r i a l  i n  t h i s  
- 

cause a s  follows (T.V.11, pp. 253, 254, 256, 257, 258): 

n $. (By M r .  k d d )  How soon a f t e r  your re turn  t o  
- the  Venango S t r ee t  apa~trnent d id  M r .  Gordon 

attempt sexual r e l a t ions  with you? 

A. It was a month and a half  a f t e r  -- I'd say a 
week o r  t w o  a f t e r  we returned from my parentsr  
home, It maybe a month and a ha l f  a f t e r  the  
b i ~ t b  of the  ehild. 

Q. Did you object? 

A. well, I objected s t r i c t l y  because I knew 
t h a t  it would a f f e c t  me i n  the fu tu re  -- in 
fu ture  l i f e ,  and I t o l d  him about it, but he 
pers i s ted  i n  having it, and so  r a the r  than 
argue and fuss ,  I f i n a l l y  gave in,  but t o  
th is  day it has affected me internal ly .  

Q. m a t  was the nature  of t h a t  e f fec t?  

A. Well, the  nature of t h e  e f f e c t  was t h a t  in- 
s tead of ge t t rng  the menstrual period every 
23 t o  26 days, I have a tendency f o get i t  
every 18 t o  20 days, and have t o  be under 
eonstant Doator's care. 

Q. Bow, did  your husband mke  repeated and f r e -  
quent demands f o r  suoh r e l a t ions  i n  t h i s  
period? 

A. Yes, on the avepage, I F d  say, of every other 
night ,  or  every t h i r d  night. 

Q. Did these sexual r e l a t ions  have any immediate 
physical  e f f e c t  upon you? 

A. It had the physical e f f ec t  of when I would 
geb my periods, t ha t  sometimes I: would, a s  I 
s ta ted,  the  f i r s t  o r  seeond day I would have 
t o  go t o  bed because I was topn and ripped 
in ternal ly .  

Q, Why did you have t o  go t o  bed? 

A. Well, I hemorrhaged, 

Q. Well, don't a l l  women hemorrhage? 
I 

A. This i s  no t  a nomnal flow. 

$. You mean it is  abnormal? 

A. That 's r ight .  

Q. IS it accompanied by the usual pain, o r  
unusual pain? 

A. I usual ly  have a t e r r i f i c  cramp. tl 
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"Q. Did you and M r .  Gordon r e t i r e  t o  a eormnon 
.. bedroomthat eventng? 

A. Yes, we, did. 

Q. Al ter  you reached the bedmom, did he exhibi t  
any tenderness towards you a t  a l l ?  

A. No, he didnt t .  Jus t  wanted me t o  smpa th i se  
with him, and he never gave m e  any sympathy 
a t  a l l ,  and he in s i s t ed  upon having a sexual 
re la t ionship  without any tenderness o r  any 
affect ion a t  a l l .  and I told him t h a t  I was 
physically and mentally disturbed and upset - 
t ha t  I jus t  waanf t i n  the mood f o r  it, but 
he i n s i s t e d  upon it, and during the eoupse 
of t he  re la t ionsh ip  it was painful  f o r  me, 
and a f t e r  t he  re la t ionship  it l e f t  me jit- 
t e ry  and nervous and upset. 

Q. You say it was painful  f o r  you. D i d  you tell 
him it was hur t ing  you? 

A. Thatr s r ight .  I said, 'Morrie, please leave 
me alone. It i s  aining me, and I a m  not  i n  
the  mood f o r  it.'' i? 

'Q. Did he exhibi t  any tenderness t o  you p r i o r  t o  
_ these re la t ions?  

A. No, he didn't. He never showed any affection 
or  tenderness t o  me. 

Q. Now what was his manner in indulging i n  sexual 
re la t ions?  

A. Well, it was usually of a b ru t a l  manner. It 
was jus t  ge t t ing  on top of me and sa t i s fy ing  
himself, 

Q. Did '&his method employed by h i m  oause you 
any physical pain? 

A. Duping the course of it it na tura l ly  caused 
me physical  pain  because I r ea l ly  wasn't l ed  
up t o  the emotions f o r  it. 

Q. Did you t e l l  him what physical pain you were 
suffering? 

A. I usually said, 'Morrie, please l e t  me alone, 
It i s  only causing me pain, and w i l l  leave me 
nore nervous. ' 

Q, Did your nervousness increase during th is  
perf od? 

A. Usually a f t e r  the  pain I became vem j i t t e r y  
and nervous. 
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8. Appellee, i n  her  reply br ie f ,  has o o q l e t e l y  ignored the 

s ixth question propounded by appellant as appears on page 53 of ap- 

p e l l m t r s  or iginal  brief .  In  the argument of t h i s  question, the 

appellant showed tha t  a f t e r  h i s  conference with the appellee a t  

Johnstown, Pennsylvania, i n  November s f  1944, it was lautually agreed 

by and between h i m  and the appellee tha t  he would reburn $0 h i s  railitaw 

service a t  Norfolk, Virginia, and there obtain l iv ing  aeeommodations, 

and that  she would join him i n  N o r f o l k  and resume cohabitation with 

him and t ha t  they would. make a new s t a r t  i n  t he i r  marital relat ions;  

that  he did return to  Norfolk, where he obtahed l iv ing  accommodations 

f o r  himself and the appellee and that  i t  was then arranged tha t  he 

would meet appellee in Philadelphia and from there return with her 

t o  Norfolk; tha t  he journeyed t o  Philadelphia t o  keep t h i s  appoint- 

ment but tha t  appellee did not appear and thereafter  refused t o  co- 

habit with him e i the r  a t  Norfolk or elsewhere; and that upon h i s  re- 

turn t o  Norfolk from Philadelphia, he wrote her  an affectionate l e t -  

t e r  which i s  set f o r t h  in appellant 's  original  b r i e f ,  page 55, i n  
- 

which he made as  oomplete and as abject offer of reconcil iat ion with 

appellee as oould be expected f ~ o m  any husband under any oircumstances. 

Notwithstanding t h i s  offer  of reconuiliation, the appellee ~ e p s i s t e d  

in  her refusal  &o cohabit with him. I f  appellant was, a t  the time 

said l e t t e r  was written, gui l ty  of any aonduct which could be con- 

strued as  constructive deser t ion by him of appellee, and he denies 

that  he was gui l ty  of sueh conduct, t h i s  bona f ide,  unconditional 

offer  of reoonciliation made by him t o  appellee terminated any de- 

sert ion of her o f  which he then was guilty. Therefore, appellant in- 

s i s t s  tha t  the Chancellor committed error  i n  granting t o  appellee a 

divorae from hi& on the ground of wi l l fu l ,  obstinate and continued 

desertion of her  r more than one year. 

2 5  
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FOURTH QUEST1 ON 

Appellee a s s e r t s  t h a t  the Chancellor oommitted no e r ro r  i n  

answering i n  the  negative t h e  following question: 

PENNSYLVANIA, ON JANUARY 18, 1946, INSTITUTED A 

S U I T  FOR DIVORCE AGAINST RER HUSBAND IN THE COURT 

OF COMMON PLEAS IN CAEBBRSLa COUNTY, PENNSYLVANIA, 

AND SAID SUIT PROGR3SSED TO FINAL DECREX ON JUNE 

28, 1947, IN WHICH S A I D  COURT FOUND THAT SHE WAS 

TREM A FtBSIDEMT O F  CANBRIA COUNTY, PENNSYLVANIA, 

AND NOT A RESIDENT OF FLORIDA, AND WHERE S A I D  Vu'IFE, 

STITUTED A S U I T  AGAINST HE3 HUSBAND IN THE C I R C U I T  

COURT I* AND FOR DADE COUNTY, FLORIDA, ON SEPTEMBER 

80, 1946, WAS THE WIm ESTOPPED FROM ASSERTING THAT 

SHE WAS AT THE TIME OF TBE F I L I N G  OF HE3 BILL OF 

COMPLAINT AND THEREAFTER A BONA F I D E  RESIDENT OF 

1. The foregoing four th  question propoanded by appellee on 

page 28 o f  her br ie f ,  and thereaf te r  argued, i s  substant ia l ly  the 

ame  as  the  second question propounded by appellant on page 21 o f  

h i s  b r i e f  and therein  argued. It appears t o  be unnecessary t o  re- 

i t e r a t e  and s e t  f o r t h  appel lant ' s  argument of t h i s  question, but 

reference i s  here made t o  sa id  argument as s e t  fo r th  in appellant 's  

o r ig ina l  br ief .  

2. It i s  t o  be remembered tha t  the  Pennsylvania s u i t  was 

i n s t i t u t e d  by appellee and t h a t  i n  her  l i b e l  f i l e d  i n  sa id  sui t ,  

she alleged that she was a resident  of  Westmont Borough, Oambria 

Connty, Pennsylvania, and t h a t  she adduoed no evidence at the t r i a l  
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of sa id  Pennsylvania s u i t  showing change of residence f ~ o m  Pennsyl- 

vania t o  Florida, as  she had an oppo~ tun i ty  t o  do, and t h a t  s a id  

a l l ega t ion  of her  residence i n  Pennsylvania remained unchanged t o  

t he  date of f i n a l  decree and was one of t he  i ssues  i n  sa id  Pennsyl- 

vania su i t .  Appellant i n s i s t s  tha t  i n  i n s t i t u t i n g  sa id  s u i t ,  appel- 

l e e  was bound i n  every p a r t i c u l a r  by the  f i n a l  decree there in  entered, 

and was bound by the adjudicat ion of the  Pennsylvania court  a s  t o  

h e r  residence i n  the S t a t e  of Pennsylvania, not  only a t  the t h e  of 

the  f i l i n g  of he r  l i b e l  but a l so  a t  t h e  time t h e  f i n a l  decree was 

entered, and d id  thereby become estopped from as se r t i ng  i n  the  in- 

s t a n t  s u i t  t h a t  she was a res ident  of Flor ida  and had been such a 

resident  f o r  a t  l e a s t  n inety  days p r i o r  t o  the  i n s t i t u t i o n  of the 

s u i t  a t  bar. It i s  f u r t h e r  t o  be remembered t h a t  appellee took no ap- 

peal  from t h e  f i n a l  deeree i n  the  Pennsylvania s u i t  and was represented 

there in  by her  a t torneys  of record there in  a t  t he  time the  s a id  f i n a l  

deeree was entered, 

3. It appears, therefore,  t h a t  throughout the progress of 

he r  Pennsylvania suit, the appellee was represented by counsel and 

was estopped by her  conduct i n  s a id  s u i t  by t h e  averments of her  

l i b e l  f i l e d  i n  s a id  s u i t  a s  t o  her  residence i n  Pennsylvania, from 

adopting an inconsis tent  pos i t ion  a s  t o  her  residence i n  Flor ida  f o r  

the  purpose of i n s t i t u t h g  the  s u i t  a t  bar. A s  between the  appel- 

l a n t  and the  appellee, as  p a r t i e s  i n  s a id  Pennsylvania s u i t ,  the 

f i n a l  decree i n  s a i d  s u i t  i s  conulusive a s  t o  a l l  charges s e t  f o r t h  

and f a c t s  found o r  whioh might have been found i n  sa id  su i t .  

I n  Brooks v. Laurent, 98 F. 647, the  Court 

s a id  tha t  where a par ty  assumed a ce r t a in  posi t ion 

in  a l e g a l  proceeding, and s u c c d  i n  maintaining 

sa id  posi t ion,  he may not thereaf te r ,  simply be- 

cause h i s  i n t e r e s t  has changed, assume a contrary 

posi t ion,  espeaia l ly  if it be t o  t h e  prejudice of 

the  pa r ty  who has acquiesced i n  the  posi t ion taken 

by h im .  
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4. The f i n a l  decree of the  g(tmsylvania case was entered on ,.- "*.-~"----- 

June 28, 1947, and not suf f ic ien t  time did elapse from the date of 

sa id  decree f o r  appellee t o  acquire a residenoe i n  the S ta t e  of 

Florida p r io r  t o  the f i l i n g  of her o r ig ina l  b i l l  of complaint here- 

in. In f a c t ,  she f i l e d  her  b i l l  of complaint i n s t i t u t i n g  the  s u i t  a t  

bar long p r io r  t o  the date of the  e n t q  of the Pennsylvania decree. 

In  MaeQueen v. MacQueen, 131 Fla. 448, 179 So. 

725, i n  whieh it appears tha t  the  defendant entered a 

specia l  appearance objecting t o  t he  jur isdie t ion of the  

eourt and ~ e c i t i n g  t h a t  the  pa r t i e s  were married i n  the 

S ta te  of Alabama and t h a t  on August 6,  1932, the defend- 

ant obtained i n  the  Ci rcu i t  Court of Jefferson County, 

Alabama, a decree of judioial  separation from the plain- 

t i f f  and tha t  t he  mari tal  domicile sf the par t i e s  was 

s t i l l  i n  the  S ta t e  of Alabeuna and tha t  the Florida oourt 

as a matter  of  law had no jur isdie t ion of the pa r t i e s  o r  

the subject  matter of the court,  Mr. Just iee  Chapman, 

writ ing the  Opinion, sa id  as follows: 

"It i s  eontended tha t  the  question of r e s i -  
dence cannot be ra ised i n  the Florida court 
because the iden t i ea l  question had been de- 
termined by the  court of Alabama, The l a s t  
order giade by the cour ts  of Alabama i n  the 
eause i s  dated June 22, 1933, and signed by 
J. Russell McElroy, circuit judge, in equity 
s i t t i ng .  T h e  a l lega t ion  of the  b i l l  of oo=- 
p l a i n t  Is suf f ic ien t  t o  reeeive evidence on 
the question of pesidence on the pa r t  of G.E. 
Idsc~Geen. Considerable tSme elapsed from the 
date o f  the l a s t  order entered by the Alabama 
c o u ~ t  and the f i l i n g  o f  the  b i l l  of complaint 
in t h e  c i r e u i t  conrt of Duval county, Fla . ,  
and the Intervening period, i f  the  evidence 
i s  suf f io ien t ,  w i l l  permit the p l a i n t i f f  t o  
es tab l i sh  his residenae in Florida and there- 
by authorize the main tenance o f  the s u i t  a t  
bar. n 

The l a s t  order on decree i n  appellee's Pennsylvania s u i t  was en- 

tered June 28, 1947, and no t  su f f i c i en t  ti& had elapsed f o r  her  t o  have 

established a residenee i n  Florida f o r  the purposes of the  s u i t  a t  bar. 

5. It appears, therefore, tha t  the  chancel lo^ committed 

e r r o r  i n  answering the foregoing question i n  the negative. 
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FIFTH QUESTION 

Appellee a s s e r t s  t h a t  t he  Chancellor eoarmitted no e r r o r  in 

answering i n  t h e  negat ive t he  following question: 

"IiVHERE A FINAL DECFEE OF DIVORCE IS ENTERED 

AND TsEREAFTER THE SUPREME COURT REVERSES Tl3E DECREB 

O F  DIVORCE, DOES THE WIFE'S REMARRUG33 AND PREGNANCY 

1. Appellant a s s e r t s  t h a t  t he  Chancellor d id  commit e r r o r  

by deqylng appe l l an t ' s  objec t ions  (T.V. I - 36-37) t o  appel lee ' s  

motion f o r  leave t o  f i l e  amended b i l l  of complaint s e t t i n g  f o r t h  

the  remarriage, pregnancy and b i r t h  of a chi ld ,  and by h i s  order  

denying p l a i n t i f f ' s  motions t o  skr ike  s a i d  a l l ega t i ons  from the 

amended b i l l  of  complaint. This  question i s  s h i l a r  t o  the  t h i r d  

quest ion s t a t e d  and argued i n  appelletnt 's o r i g ina l  br ief  (pages 33- 

42),  t o  which ~ e f e r e n e e  i s  here'made. No use fu l  purpose may be served 

by repeat ing i n  f u l l  t h e  argument s t a t e d  a t  length in  appe l l an t ' s  

o r i g i n a l  b r i e f .  

2. Although it i s  t r u e  t h a t  the  f i n a l  decree of July 31, 

1947 (T.v. IV - 132-133), grant ing  a divorce t o  t he  appel lee,  was 

f i n a l  and conclusive a t  the  t ime it was entered, nevertheless ,  on 

September 27, 1947, appel lant  f i l e d  h i s  no t i ce  of appeal f rom sa id  

f i n a l  decree and thereby t rans fe r red  t h i s  eause t o  t h i s  appe l l a te  

court. A t  approximately t h e  time when counsel f o r  the respec t ive  

p a r t i e s  were arguing said appeal i n  t h i s  appe l l a te  cour t  i n  which 

this s u i t  w a s  then pending, t h e  appel lee remarried and t h e r e a f t e r  

became pregnant before s a id  f i n a l  decree was reversed and thia s u i t  
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remanded t o  t he  t r i a l  sour t  where the Chancellor permitted appellee 

t o  f i l e  an amended b i l l  of eomplaint s e t t i n g  for th ,  among other  things, 

he r  marriage, pregnancy and b i r t h  of a ehild.  T h i s  Court has  f r e -  

quently he ld  t h a t  an appeal i n  equity i s  not a new s u i t  but i s  t o  be 

regarded a s  a s tep i n  t h e  cause. 

Rabinowitz v. Houk, 100 Fla. 44, 29 So. 502; 

Deno v. Smith, 101 Fla. 902, 132 So, 462; Okeeehobee 

County v. Flor ida  National Bank, 145 Fla. 496, 1 So, 

2d 263; H o l l p o d  v. Clark, 153 Fla. 501, 15 So. 2d 175. 

3. The a l l ega t ions  of sa id  amended b i l l  of complaint a s  t o  

the remarriage of the appellee, he r  subsequent pregnancy and the  b i r t h  

of sa id  ch i ld  presented matters  which were e n t i r e l y  i r r e l evan t  t o  and 

had no probative Force upon the  issues involved i n  t h i s  s n i t ,  and t h e  

Chancellor should have s t r i cken  aa id  a l l ega t ions  on appel lant ' s  motion 

requesting him s o  t o  do, 

4. It i s  t r u e  t h a t  appellant  did not procure a supresedeas 

order  upon the  ent ry  of the first appeal i n  t h i s  cause, but the  neees- 

s i t y  fo r  such order  does not appear, i n  view of the  f a c t  t h a t  t h e  

appeal was but a s t ep  i n  the  eause which the rea f t e r  eontinued i n  t h i s  

appel la te  oourt. The pr inc ipa l  purpose of a supersedeas order i s  ko 

s tay  f u r t h e r  p~oceedfngs  i n  t h e  t r i a l  court. Where the f i n a l  decree 

i s  f o r  divorce and eontains no provisions a s  t o  settlement of property 

r i g h t s  o r  f o r  the payment of alimony, there  appears t o  be no neeessiky 

f o r  appel lant  t o  procure a supersedeas order  t o  r e s t r a i n  appellee from 
1 

remarrying during t h e  pendency of t he  cause. su he at torneys f o r  appel- 
\ 

l e e  had no t ice  of t he  pendeney o f  sa id  appeal i n  th is  court  and wepe 

here  before t h e  Court t o  argue sa id  appeal when appellee remarried, 
C- -- --.+ --- -- , -,,,,-- -- -..-.".s#,,.- -w*-.u.~@r--~"' 

I 

and ..*: ..=.-,--& notAce o:- . *CI.-e----. t o  h e r  a t torneys  >-,.-- const i tu ted  -.~d,w,:.~~-.m~-..~ --.- notioe t o  appellee. There- 
-.:.., 

-=--a" ,---,-&-.*, - ..,,, ,-,,**.,*.,.,,..,,*.T<*,#, .,.-.a s.:=,,,; . ~ " ~ , + ~ - ~ ~ ~ ~ ~ ~ - ~  --.--.".- 
fore,  i t  must be considered tha t  appellee knew o r  should have known 

t h a t  aaid f irst  appeal had been entered and t h a t  this  s n i t  was then 
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pending i n  th i s  Court. Under these circumstances, the appellant 

and the appellee did  no t  a t  the time of her remarriage have the 

s t a t u s  of  s ingle persons. 

5, The f i n a l  deoree of July 31, 1947, was reversed by t h i a  

Court upon the  f i ~ s t  appeal i n  t h i s  cause, and upon such reversal,  

the oause stood as though no decree had been rendered i n  the lower 

court. I n  other words, upon the reversal  of said f i n a l  deeree, 

sa id  deeree was vacated and the pa r t i e s  i n  t h i s  cause continued t o  

have the s t a t u s  of husband and wife. The a ~ ~ l l e e  remarried and 
L-c.- -*"**-b...--- ---.*.- -,.- -.,- -- 

/ beesme pregnant during the  pendency of the f i r s t  appeal, subject 
, - 

td'%6--ontcome of sa id  appeal and the  deeision of t h i s  Court as 

t o  the va l id i ty  sf her f i n a l  decree f o r  d i v o ~ e e  f o r  the  reversal  

of sa id  f i n a l  deeree re la ted  back t o  the  date  of i t s  entry  and ren- 

dered void the  remarriage which she had contracted i n  the  interim, 

and thereupon, appellee's said remarriage, pregnaney and b i r t h  of s 

chi ld  became i r re levant  and inmaterial  f a c t s  upon the  issues  involved 

i n  this s u i t  and t h e  a l legat ions  thereof contained i n  appellee's 

amended b i l l  of complaint should be stpieken by the Chancellor. 

In  Marshall, ete., Co, v, People ' s Bank, 

88 Fla. 190, 101 So. 358, it was held t h a t  where 

a l l  of the pa r t i e s  a re  before the Court, a judg- 

ment or  reversal  reverses the en t i r e  deeree, and 

thereaf ter ,  the cause stands as  though no decree 

had been rendered i n  the lowbr court. 

6. Appellee's amended b i l l  of eomplaint contained a l legat ions  

by which appellee admitted tha t  during the pendency of t h i a  s u i t  and 

a f t e r  not ice  of appeal had been f i l e d  there in  by the appellant  and 

a f t e r  she sew or  should have known of the pendency of t h i s  s u i t  and 

of sa id  appeal by reasan of which the f i n a l  deeree of Ju ly  31, 1947, 

might be reversed, she remarried and became pregnant. Appellant in- 

sists tha t  by reason of th is  conduct on the p a r t  of appellee, she 

3 1  
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came i n t o  the t r i a l  court, a court of equity, by her  amended b i l l  

of complaint, with unclean hands and that said amended b i l l  of com- 

p l a i n t  should have been dismissed by the Chmaellor upon appel lant ' s  

motion demanding such dismissal. 

7. The appellee c i t e s  i n  her  b r i e f ,  page 36, and r e l i e s  

upon the  case of Ghisholm 8 .  Chisholm, 105 ma.  402, 10 So. 302, 

but the f a c t s  of the Chisholm ease a re  not s imi la r  t o  the f a e t s  i n  

t h i s  i n s t an t  su i t .  In  the  Chisholm case, t he  wife, a f t e r  obtain- 

ing a divorce decree, married and cohabited with mother  before her  

husband f i l e d  motion t o  vacate the decree. No appeal was taken from 

the  f i n a l  decree  f o r  divorce, and i t  fu r the r  appears t ha t  M r .  Chis- 

holm's conduct toward h i s  wife was most reprehensible and tha t  he 

deserted and abandoned her  and f a i l e d  t o  contribute t o  her support. 

( In  the  case a t  bar, an appeal was taken by the  appellant from the  
3 

f i n a l  decree f o r  divorae and during the pendency of t h i s  appeal, she r 

remarried, became pregnant and gave b i r t h  t o  a child,  and it  does not 

appear t h a t  the  appel lant ' s  conduct toward her  was reprehensible o r  

t h a t  he deserted her  and was unwilling t o  support her  i f  she would 

consent t o  l i v e  w i t h  h h )  There apparently was jus t i f loa t ion  f o r  

Mrs. Chisholm t o  remarry a f t e r  t h e  entry of the  f i n a l  decree  f o r  

divoree where no appeal had been taken f r o m  the  decree and she had 

reason t o  bel ieve t h a t  the decree was valid. No such ju s t i f i ca t ion  

appears i n  the  s u i t  a t  bar  where it appears t ha t  the  appellee remar- 

r i ed  with no t ice  and howledge of the pendency of the appeal from 

her  f i n a l  dearee f o r  d i v o ~ e e  and the p o s s i b i l i t y  of the reversal ef 

sa id  decree by t h i s  appel la te  court,  

8. I n  Davis v. Sta te ,  96 Tex. C r .  R. 367, 257 S. W. 1099, 

i n  which t h e  statu-s of the pa r t i e s  during the pendency of an appeal 

was under ctonsideration, the Court said: 
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"OUP construct ion of a r t i c l e  2100, Ver- 
n o n ! ~  C i v i l  S ta tu tes ,  which provides t ha t  
t h e i f i l i n g  of a f f i d a v i t  i n  l i e u  of a super- a 

sedeas bond, as provided f o r  i n  the th ree  
preceding a r t i c l e s ,  s h a l l  not  have t he  
e f f e c t  of suspending the judgment, but 
execution s h a l l  i s sue  thereon a s  i f  no 
w r i t  of e r ro r , had  been taken, a s  appl ied  
t o  a judgment merely f o r  divorce, i s  t h a t  
it would have no applicat ion.  A udgment ? f o r  divorce needs no execution.- t f i x e s  
f i n a l l y  the  s t a t u s  of t h e  pa r t i e s .  To 
conclude that t h e  pe r fec t ing  of a  w r i t  
of e r r o r  from a decree of divorce by mak- 
ing an a f f i d a v i t  i n  forma pauperis would 
leave a f i n a l  judgment e f f e c t i v e  s o  that 
the  p a r t i e s  might proceed thereunder as 
i f  t he  mar i t a l  r e l a t i o n  had been ended 
and concluded by t he  judgment - might mar- 
ry again, etc.  - would be t o  make l i g h t  
of t h e  l a w  author iz ing a r eve r sa l  on such 
appeal by t h e  w r i t .  Our conclusion i s  
t h a t  the  f i l i n g  of  the  p e t i t i o n  f o r  the  
w r i t  o f  e r ro r ,  supported by t he  a f f i d a v i t  
mentioned, i n  t h e  absence of any contes t ,  
would so far render  the  judgment i ne f f ec t i ve  
a s  t h a t  ne i t he r  pa r ty  eould t e s t i f y  aga in s t  
t h e  o the r  i n  a c r imina l -ease  except as pro- 
vided i n  a r t i c l e  795, above mentioned, m- 
ti1 and unless  the re  be some f u r t h e r  show- 
ing  a s  t o  the  d i spos i t ion  of the  w r i t  of 
e r ror .  11 

C ONCLUSIONS 

From appe l l an t ' s  o r i g ina l  b r i e f  and from his foregoing rep ly  

b r i e f ,  it abundantly appears t h a t  t he  Chancellor committed e r r o r  i n  

en te r ing  i n  t h i s  cause his  f i n a l  decree of June 8, 1950, and by 

grant ing  a divorce unto appellee,  and t h a t  s a id  decree should be 

reversed. 

Respectfully submitted, 

BLACKWELL, WALKER & GRAY 
Attorneys f o r -  e l l a n t  

A PPp 
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AFFIDAVIT OF SERVICE BY NAIL 

STATE OF FLORIDA ) 
) ss. 

COUNTY OF DADE 1 

BEFOE ME, the undersigned authori ty,  personally 

appeared RAY A .  PEWSON, who, being by me f i r s t  duly 

sworn, did depose and say tha t  he i s  of counsel f o r  the 

appellant  i n  t h e  foregoing cause and tha t  he has caused 

a t r u e  copy of the  foregoing rep ly  b r i e f  of appellant t o  

be mailed t o  counsel f o r  appellee herein, a s  follows: 

Robineau, Budd, Levenson & Van Devere, 
Attorneys a t  Law, 
Alfred I. duPont Buf lding, 
Mimi, Florida,  

by enclosing such copy i n  an envelope addressed t o  sa id  

at torneys f o r  appellee a s  above s e t  fo r th ,  and a f t e r  seal -  

ing the same and a f f ix ing  there to  su f f i c i en t  postage t o  

ca r ry  it t o  i t s  dest inat ion,  by depositing same i n  t he  

regular  United S t a t e s  mail box i n  the F i r s t  Federal Build- 

ing, i n  the City of M i a m i ,  Florida, on the 28th day of 

April ,  1951. 

SWORN TO and subscribed before me a t  M i a m i ,  Florida, 

t h i s  28th day of April ,  1951. 

~ l o r i d a  a t  Large 0 
My Colnmjssion expires: 
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