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f _ﬁ(;,ﬁ‘ This is the second appearance of the instant sult in
- 'M-, .
<é$§ this Court. The eltation of our opinion on the prior appeal is

;/} 160 Fla.838, 36 So,., 2a 774, 4 A.L.R. 2d 102, On the former appeal
we reversed the decree of divorce which was entered in favor of
Miriam Gordon, appellea .in this as wad 1 as in the earlier apgaal;
Our judgment was predicated upon the fact that the sald Miriam
Gordon had on January 18, 1946,instituted an action for divorce
in the Court of Common Pleas in and for Cambria Coﬁnty, Pennsyl-

vania, which culmlnated in a final decree adverse to her. <Ihe '%*P
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ground which she asserted in the Pemnsylvania court was t hat of
"indignities to the person." While that casew as pending Mirlam
Gordon came to Florida and without dismissing the Pennsylvania
actlon, althoﬁgh she attempted unsuccessfully to do so, instituted
this suit for divorce in the VUircuit Court in and for Dade County
alleging the grounds,cruelty and desertion. Her husband, Mopris
Gordon, through counsel, first filed a motion to dismiss the bill
agserting in his motion the pendency of the Pennsylvania action.
Thereafter he filed an answer in which he specifically plesaded the
final decree rendered by the Pennsylvania court and alleged and proved
that after a hearing, notice of which had been duly given to Miriam
~ Gordon, the Pennsylvania court entered a final decree on the merits.
approving the Masterts recommendation that ¥iriam Gordon's prayer
for a divorce be refused and dismissing her Pennsylvania action.

~ The lower court failsd to glve full faith and credit to the
deCrée of the Pennsylvania court and on appeal we r eversed the Chan-
‘cellor's ruling)ipsﬁhﬂt--gegdkan@, of course, the final decree of
divorce which he had entered in favor of Miriam Gordon was necessarily
set aside and held for naught. We pause at this juncture to dispose
of the contentlion made by appellant that said final decree should now
;be held to operate as res adjudicata on the question of desertion
which was reasserted by an amendment after our judgment of reversal.
:3Counsels' position is bottomed upon the‘fact that the special master
originally appointed in this sult recommended a final decree‘of di-
vorce in favor of Miriam Gordon and that such final decres be grant-
ed upon the graind of extreme cruelty. Counsel patently mean by this
it should be inferred that in the final decree which approved and

adopted the speclal master's recommendations but which was reversed

by this Court, a divorce upon the ground of desertion was expressly

denied appellee. Such 1nferen£exgaéqgﬁ%ﬁggi%tpggég%n§%l¥gng as that

final decree remained in full force and effect. However, the con-

. could
-tention that res adjudicatajeesm be predicated upon saild final decree
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after 1ts reversal 1s untenable, partlcularly in view of the fact
that the pleadlngs have been revamped and additional testimony taken.
Thls 1s the same suit - not a sult which was instituted subsequent

~ to prior litigation in whieh a valid final decree was entered which
continued, as such, to subsist. The original decree which was re-
versed has never had any valldity or efflcacy whatsoever since our
judgment of reversal, It 1s apodictic that without a valid subsist-
Ing declsion In an earlier stage of the same sult or a final decree
or judgment entered in a former actlon there is no foundation for
Invocatlion of the doctrine of res adjudicata ogﬁgs g%%%ip%gbﬁﬂdgment.
The only decision or final decree now extant so far as this suit is
concerned is that wlth which we are now dealing, The situation in
this regard at present is not different from that which would have
existed 1f the Chancellor,after entering the first final decree,
upon a petitioq for rehbaring,had granted same and subsequently , upon

uaC¢re—refereﬁce and the taking of additional'teétimonj, had changed
his ruling upon the subject of ;hether Morris Gordon had been guilty.
of desertion.

It was our opinion and judgment ﬁpon the first appearance of
the instant suit in this Court that the Pennsylvania Court's final
decreé should have been given full falth and credit because we de-
termined that both sults were predicated upon the same cause of action
after concluding that the t gstimony which was presented by the appellee
in her lorida suit was "essentlally the same as that which she would

have beén required to present to establish her charge of 'indignitiés
to the‘person', had she pursued her action in Fennsylvania where she
was glven ample nctice and opportunity to be heard."

Upon remand to the Circuit Court appellee amended her bill of
complaint. In and by her amendment she reiterated her charge of ex-
treme cruelty and elaborated thereon. She also reasserted that the
appellant had been gullty of desertion which she contends was con-

' structive In character.
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The f inal decree from which this appeal is prosecuted
granted unto Miriam Gordon a decree of divorce a vinculo matrimonii..
I, and by said decrese it was determined Miriasm Gordon had establish-
ed that her husband was gullty of desertion and of extreme cruelty
which was expressly declared to have been of a2 physical nature.

It was the Chancellor's view that full faith and'credit need
not now be given to the final decree of the Pennsylvania eourt, It
was hls opinion that the evidence which was produced by the appellee
established extreme cruelty of a physical nature and that her action
in Pennsylvania was not based upon a ground which contemplated phy-
sical cruelty. He further reached the conclusion that appellee's suilt
in this State was not foreclosed by the final decree of the Fenn-
sylvanla court because appellee>d1d not in that court aséert desertion
as a ground for divorce. Moreover the Chanbellor followed the suggest-
jon of counsel to the effect that she could not have charged desertion
at the time she filed her sction in Pennsglvania under the law of that
‘State because the Pennsylvanisa éééﬁute réﬁuir;s desertion for a perilod

of two years and such periéd had not then run.

' We will first deal with the gquestion whether the Pennsylvania
decree should have been 5iven full falth and credit and whether 1t
operates as & bar to the entry of the final deeree now under review,

Apéérently some lawyers and text book authors believe there 1s
confusion in the law of this jurlsdiction upon the question, under
what circumstances does the doctrine of res adjudicata or the principle
of estoppel .y judgment become operative. In all probability the con-
fuslon which apparently exists stems from a fallure clearly to compre-
hend the difference between the doctrine of res adjudicata and es-
toppel by judgment and to understand the test proper tc be applied in
determining which, or whether either, may be appropriately invoked.
Estoppel by judgment has its counterparfs or at least 1ts quasi counter-
parts, in "estoppel by verdict"” and "conclusiveness of verdiet." Either

res adjudicata or estoppel by judgment furnishes the primary test in

4
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determining the %)plicability'of the full faith and credit clause of
the Federal Constitution. This Cowt has at leasﬁ indicated that full
faith and credit néedvnot be given to a final decree of a sister state
when estoppel by Jjudgment is the appropriate test unless the "precisé
facts" offered by the plaintiff in the Florida action were heard and
determined in the former suit which was adjudicated in the foreign
jurisdiction. See Bagwell v Bagwell, 153 Fla.471, 14 So. 24 841,

Thé adjudications in other jurisdictions which we have con=-
sidered in connection with this case lead us to the conclusion that
there 1s an absence of uniformity with respect to the test which should
be employed tc determine whether a final decree or judgment of a foreign
jurisdiction shoﬁld be accorded full faith and credit in a subsequent
action between the same parties. Some courts hold, so webelieve, as"’
we held in Gordon v Yordon, supra, that is to say that the determining
factor in deciding whether the causecof actlon asserted in the first
suit was the same as that reliedupon in the second suit, is whether
the evidence necessary to sustain the latter action was essentially the
same as that which was given or wculd have been required had the com-

plaining party testified in the prior suit. Buder v Fiske, 174 F. 24
260; Griggs v Griggs, 214 S.C. 177, 51 S.E. 2d 622; Whelan v Conno11¥,
80 N.Y;S 2d 691; Band v Reinke, 230 lLowa 515, 298 N.W. o65; Jackson v
Pepper Gasoline Co., 284 Ky. 175, 144 SW. 24 212. See aiso 4 A.L.R.
2d 107 et seq. Other courts are of the opinion that full faith and
credit should be given and that a:final decree of a court of competent
jurisdiction of a sister state should operate as a bar to a subsequent
action as to all matters which were or might have been litigated
originally. Ashton v Ashton, 192 Ark. 774, 94 S W, 2d 1033; Bowen v
Bowen, 219 lowa 550, 258 N.W. 82; Ball vy Ball, 189 Ark.975, 76 S.W.

24 71; 27 C€.J.S., Divorce, Sec. 326, page 1271; 4 A.L.R. 24 114.
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We have held as a general proposition that when a final de-
cree or judgment of a court of competent jurisdiction becomes abso-
lute it puts at rest and entombs in eternal quiescence every Jjustici-
able, as well as every actually adjudicatad, issue. This pronounce-
ment is considered by us as controlling only when res adjudicata 1is
the proper test. By this we mean it is not controlling except in an
Instance wherein the second sult is between the same parties and is
predicated upon the same cause bf action as was the f irst. If the se-
cond suilt is bottomed upon a different cause of actlion than that al-
leged in the prior case estoppel by judgment comes into play and only
those matters actually litigatea and determined in the initial action
are foreclosed — not other matters which "might have been but were
not litigated or decided." Prall v Prall, 58 Fla. 496, 50 So.e67,

26 L.R.A. (N.S.) 577; Bagwell v Bagwell, supra. The test proper to
be applled in a divorce action in order to decide whether the se-
cond sult is founded upon a new and separate cause of action is not
simply whether a different statutory ground for divorce 1s asserted
but whether the facts necessary to the maintenance of such suit are
essentially the same as those which were relied upon to establish
plaintiff's alleged right to =2 decree In the first action and
whether the decree or judgment sought in each requires the same de-
gree of proof to justify or sustain it. If the degree of proof re-
quired in the first suit 1s greatsr than that required in the second
the cause of actlion cannot be held to be the same and estoppel by
judgment 1s the proper test to be applied.

A great many courts and text book writers treat "res adjudi-
cata" and "estoppel by judgﬁent" as synonymous. The most erudite
legal minds appear to have difficulty in stéting the difference which
they consider exists between them. We find no occasion to discuss the
- slight difference which some authors limn between the terms "estoppel
by judgment", "estoppel by verdict" or "conclusiveness of verdict.”
These expressions are ofttimes used interchangeably. Although dis-

‘sertations have come to our attention in which the doctrine of res



Ed

Page 7

ad judicata 1s considered as a sub-dlvision or branch of the law of

estoppel, strictly and technically speaking, such treatment is not

proper. The former 1is founded upon the sound proposition that there

should be an end to litigation and that in the interest of t he State

every justlciable controVersy should be settled in one action in order

that the courts and the parties will not be pothered for the same

cause by interminable 1litigation. On the other handy estéppel rests
Judgments

upon equitable principles. 50 C.J.S.§§ec. 593, Even s, the ultimate

purpose of estoppel by judgment 1s to bring litigatlon to an end.

The difference which we consider exists between res adjudicata and
ostoppel by Jjudgment 1s that under res adjudicata a final decree or
judgment bars a subsequent suit between the same parties based upon

ermane thereto-.
the same cause of actlon and 1s conclusive as to all matters, that '

A
were or could have been ralsed, While the principle of estoppel by
judgment 1s appjlcable where the two causes of action are different,
In which case the judgment in the first suilt oﬁly estops the parties
from 1itigating in the second suit issuss — that 1s to say points
and questions — common to both causes of action and which were
actuaily ad judicated in the prior litigation.

In our opinion in the Bagwell case we properly applied the prin-
ciple of estoppel by judgment and we sald "It 1s the essence of eskop-

pel by judgment that 1t be made certain that the preclise facts were

determined by thekormer judgment." (Italics supplied). By the es-
pression "precise!facts" we intended the same connotation as though
we had used the words "all points and questions." In connection with
res adjudicata we stated in.Bagwell v Bagwell, supra, "The test of the
l1dentity of the causes of action, for the purpose of determining the

question of res adjudicata, is the identity of the facts essential

- to the maintenance of the actions." (Italics supplied).

In Gordon v Gordon, su@ra, we quoted with approval the'fore-

going quotation with reference to the test which should be applied in

7
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connection with res adjudlcata, In the Gordon case we Interpreted

the language "The 1dentity of the facts essential to the maintenance

of the actlons" to mean that if the testimony produéed in the second
case 1s essentlally the same as that whlch was, or would have been
requlred to be, presented in the first action, the decree entered in
the former suit should be accorded full faith and credit because in
such case it 1is usually proper to conclude that both sults were found-
ed upon the same cause of action. In the first appearance here of this
case there was no question M that the degrse of.proof which would
have been requlred in fhe Pennsylvania action was essentially the same
as that required to sustain the cause of action upon which the first
final decree entered in this jurisdiction was based. Upon a careful
review of our decisions and a reconsideration of our opinion in Gordon
v Gordon, supra, we have decided that the phrase "identity of the facts
essential to the maintenance of the actions" is mbre properly construed
.to mean that the?ﬁestimony pfoduced »yY the plaintiff in the second

suilt mus£ be egsentially the same as that which was produced in the
formef édtign rather than to mean that the testimony in the second
cause must disclose the "precise facts" which were testified to in the
first. It is brue that the word "identity" ordinarily connotes exact-
ness. However, when the expression "Identlity of facts essential to the
maintenance of the actions" 1s considered in connection with the undefr-'
lying reason: for the esteblishment of the doctrine df res adjudicata
which also inheresin estoppel by judgment we are led to the view that
the testimony, that is to say the facts which are presented by the
plaintiff and his or her witnesses in the second sult, should nd ne-
cessarily be the "precise facts" in the sense of being ward for word
like those presented in the first action, but that in essence such
testimony should be the same. Cohsequently, we adhere to our pronounce-
ment in Gordon v Gordon, supra. We do not consider that the words
"precise facts" used by us in the Bagwell case)should be construed

' to mean that the testimony must be word for w§=d alike in both cases

even upon a consideratlion of estoppel by judgment. The test with

8
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reference to res adjudleata or estoppel by judgment is, and should
be, whether the evidence in both cases is in essence the same albettt

under estoppel by judgment it muSt be determined that "every point—

e el

A T

and question" presented inthe sedond action was actuallf fitigated
and decided in the first, We hold the view t hat the expression "pre-
cise facts" has been, and should be, given the same signification as
the words "every point and question.”

-We have carefully considered the testimony which is now be-
fore us and have concluded that at most it establlishes cruelty which
if sufficient as a predicate fora decree of divorce, is mental as dis-
tinguished from physical in character. The partles to this suit had
a child by the name of Allen Richard Gordon who was born on Yuly 24,
1942, and departed this 1life on September 24, 1944. It appears that'
appellee had taken her c¢hild out to play with thelr next doar neigh-
bort's chlldren; The appellee ran into the house to attend to an urgent

household duty and remalned therein for approximately filve minutes.
When she returned the child was gone. 1t was subsequently discovered
that the infant son had drowned in a fish pond located a short distanée
from the home of hils parents., At the time of the child's death appel=
lant was in the service and was statimed at Pearl Harbor. Upon being
notified of the tragic asccidentd death of his son, he secured per-
mission to come home and arrived in Johnstown, Pennsylvania, about

six days after the child's burial.

Appellee testified that upon appellant's arrival in Johns-
town he utterly failed to apprsciate her distraught mental condition
and emotional upset and, instead of showing any tenderness or consid-
eration for her, began immediately to talk about ths hard trip which
hé?ﬁ%dergone in order to get home and to find fault with her and ac-
cuse her of- not properly looking after the child, saying that she was
careless and through her negligence she*had drowned the child wile he
[appellant] was out in the service " Appellee insists that appellant
continued such accusations up to the time she was forced to cease liv-
ing with him and that.due to this course of conduct on the part of

appellant and hls Inconsliderate sexual demands and activities herein-
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after more specifically delineatéd, as~we117as his conétant, obvious
interest in her comparatively good financial status rather than in her
as his beloved wife, sﬁe became sick of body and mind and ultimately be-
came nervously and emdtionally prostrated. If such result did ensue from
appellant's course of conduct it is of 1little or no consequence that
there may have been an element of truth in some of his accusations. He
certainly knew, or should have known, the effect which his continuous ac-
cusations had upon his wife and, having such knowledge, he should have
desisted therefrom if he, in good faith, contemplated any semblance of
a happy and successful continuance of the marital relationship. Appellant
denied the appelles's testimony but the special master and the Chkancellor
determined the controversy on this point in favor of the appellee and
against the appellant. We see no occasion to disturb such finding of.
fact because there is in this record competent substantlal e vidence
Which‘sustains the ruling made by the special master and confirmed by .
the Chancellor.
Appellee contends that appellant was physically cruel to hser in

connection with their sex 1life. Howeﬁer, the pain attendant upon the
sex act towhich appellee t estified was not extreme cruelty which was
physical in character. Although appellee testified that appellant's con-
duct invconnection with the sex act was brutal, she refusedihim, if at
all, only on one or two occaslons., Her testimony as to brutality was
merely her conclusion and her testimony concerning the facts shows that
the pain was not caused by physical hbrutality" but was due to her mental
reaction to appellant insisting upon "having a sexual relationship with-
out any tenderness or any affection at all." Appellee defined what she
meant by the expression "brutal menner' when she stated that it consist-
ed of "just getting on top of me and satisfying himself." Appellant
expressly denied his wife's aécusations of sexual brutal ity but, taking
the appellee's testimony at face value, we are unable to catalogus ap-
pellant's conduct as extreme cruelty of a physlcal nature.

It may be that appellee's evidence made a prima facle case for
a final decree of divorce upén the ground of extspeme cruelty but the

character of such cruelty must be classified as mental, However,

10
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it is improper for us to decide whetle r such evidence could be saild
to establish extreme c ruelty of a mental character sufficieﬁt to
Justify a final decree of divorce because we ars compelled again to
hold that full faith and eredit should have been given to the final
decree of t he Pennsylvania court, insofar as the cause of action in
the instant suilt was founded upon extremelicruelty, and that court>
decided said question adverse to appellee. The relief sought by ap-
pellee upon the graind of extreme cruelty should have been denied
because the allegations of the éménded bill and the proof in support
thereof failed to establish extreme cruelty of a physicalxlgpure; and
extreme cruelty of a mental character was foreclosed by the final
decree in the Pennsylvania suit.

We now give our attention to the matter of the amended
bill which alleged the statutory ground of desertion. Section 65.04
F.5.A. (7) reads: "Wilful, obstinate and continued desertien of com-
plainant by defendant for one year." Appellee does not contentd that
appellant left her but that his course of conduct caused her life with
him to be so burdensome as to require her, in the interest of her
health and peace of mind, to leave him. This Court has recognized
what 1s commonly called "constructive d esertion " The spouse who
drives the other away is the deserter. We have held that a wife may
drive herl1usband away. The party to the marriage contract who by
his or her conduct makes it necessary for the other party to such con-
- tract to leave the marital home is the one who is gullty of desertion.
Stevenson v Stefenson, 84 Fla. 678; o4 So, 860; Hudson v Hudson, 59
Fla. 529, 51 So, @57, 138 Am, St. Rep.141, 29 L.R.A. (N.S.) 614, 21
Ann: Cas, 278. The degree of severity of alleged misconduct or cruelty
sufficlent to justify a spouse in temporarily leaving the other need
not be as strong in character as is necessary to justify the entry of
a final decree of divorce. Hudson v Hudson, supraj Ward v Ward, 23 Del.

364, 75 A. 611; Shine v Shine,(Mo.) 189 S.W.403; NcVickar vMcVickar,

11
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46 N.J.Eq_ 490, 19 A. 249, 10 Am, St Rep.422; 2 C.J.S., Divorce,
Sec. 38(v), page 575; 17 Am. Jur., Divorce and Separation, Sec. 101,
page 202; 21 Ann. Cas. 282,

Not only did we quote the foregoing principle, obvious-
ly with apmroval, in Hudson v Hudson, supra, but it is patently found-
ed in logic and common sense. A spouse should nct be required to re-
main in an ynhappy @mliieu caused by misconduct or cruelty on the part
-of the.éther party to the Parr;age contract until a breakdown in phy-
sical or mental health 1s iﬁdgugﬁb-in order to be justified in tempo-
rarily leaving the common aﬁgde. of éourse, the misconduct or cruel-
ty must reach the point of endangering the health or the 1ife of the
non-of fending spouse oy of m&k Ing contlinued cohabitatlion an intol-

erable burden to justify leaving the other pefmanently and securing

a divorce. However, 1f a wife should be justified in temporarily leav-
ing her husband and thereafter he should fall In good falth to carry
out h is duty of attempting a reconciliation he might thereby become
gullty of constructive desertion. It is entirely appropriate in a
sltuatlon such as is presented by the record herein that a wife leave
her husband temporarlily and thus shock him into an understanding frame
of mind and cause him to realize the seriousness of the storm which
matrimonial '

1s threatening theﬁa&aiéal bark. Under such circumstances a husband
g ould be required to attempt a good faith reconclliation and promise
to refrain in the future from the course of condﬁct which the wife re-
peatedly, but without avall, told him she found to be so offensive
to her maternal heart and sensitive emotlonal nature.

The foregoiﬁg pronouncements bring us to the real crux
of this case. The instant suit is a typical example of one which
gives rise to the extensién or modification of the rule, that the de-
termining factor in decidlng whether the cause of actlon asserted in
the f 1rst sult was the same as that relied upon in the gecond action
1s whether the evidence necessary tc sustain the latter suit;ié:es-
"sentlally the same as that which waslproduced in the former. The ex-

tension or modification of the rule to which we refer 1s the one

12
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previously noted with reference to the difference in the degree of
proof requiredkin the one instance as compared to that called for in
the o ther. The issue, point and question in Yiriam Gordon's Pennsyl-
vania actlon against her husband was whether she was entitled to a fi-
nal decree of divorce upon the ground of "indignities to the pefson"
which we in Gordon Gordon, supra, likened unto extreme éruelty df a
mental nature. The issues — the polnts and questions — in the in-

stant suit are: (1) Was Miriam Gordon Justified in temporarily separat-

ing from her husband; (2) If she was justified in such action, did
Morris Gordon perform the duty cast upon him by the law of attempting

a reconciliation in good faith; (3) Was he excused from performing such
duty because under the facts and circumstances of the case an attempt
at reconciliation would manifestly have been unavailing,

It is clear that none of the 1ssues presented in and by the
present sult, insofar as it 1s predicated upon "constructive" desertion
is concerned, was adjudiceted in the Pennsylvania aétion. Moreover, no
one of the issues in this sult was a justiciablé issue, that 1s to say

one proper to have been adjudicated in the Pennsylvania litigation. As

" previously stated, at ‘the time of tie institutlion of the Pennsylwania
sult Miriam Gordon could not have charged her husband with desertlion be-
cause the Pennsylvanla code or staﬁute requires that desertion as a
predicate for d lvorce must have existed for a period of two years or
more., It is true that the facts relied upon by Mifiam Gordon in her
Pennsylvania suit in which she sought an absolute divorce on the ground
of "indicnities to the person" would have been essentlally the same, had
she appeared and testified, as the facts which she presented in this

Floride action. However, the degree of proof necessary to entitle her

"to the relief which she sought in the former action -- a final decree

of divorce upon the ground of "indignities to the person" — was great-

er than the degree of proof required to establish that she was justified

in temporarily separating from her hushand. Consequently, it would be

1l1logical to say that the issues — the points and questions — which
were heard and determined in Miriam Gordon's Pennsylvania suit were
the same as those existing'in the current Florida action or that the
'cause of action in both suits was identical, This being so, neither
estoppel by judgment nor res adjudicata forms a basis for invocation

of the fullf alth and credit clause of the Federal Constitution.
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So we now proceed‘to consider, and to_determine, whether we
should affirm or reverse upon the merits the final decree aof divorce
entered herein by the learned Chancellor.

We must agree with the Chancellor that Miriam Gordon was
Justified in temporarily leaving her husband because there is compe-
tent, substantial evidence in this record to sustain such conclusion.
The question which gives us g enuine concern is whether the alleged'
constructive Jeserticonw as obstinate. From time immemorial the male
has been recognized as the natural aggressor in the matter of.court-
Ing the woman whom he desires to become his wife., There seems to be
no logical reason why he should not continue such role thereafter,
particularly subsequent to discord, misunderstandings and s eparation.
Indeed, 1t is well established that the husband should take the initiél
step towards reconciliation and some courts have gone so far as to
hold this to be true even if a wife deserts him without cause. In
Hudson v Hudson, supra, we recognized the latter rule as being one
which gbtaini:generally. |

Since we have concluded that appellee was justified, be-
cause of the conduct of her husband t oward her, in temporarily sepa-
rating fﬁom him there 1s no question Wt that appellant should have
attempﬁed'a reconciliation and such attempt should have been made
in good faith. ~bbdissmgre hppellant wrote a letter to appellee dur-

ing the time they were having marital difficulties, and before the
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final separation, in which he professed his love for her,partially
admitted his own derelictions and stated that he was a"changed man"
‘that he would do anything appellee wanted him to de, would be a gentle-
man after the war and "firess like a million dollars. " His general ac;
knowledgment of'mistakes}which he sald he would not repeat, falled to
pin-point as one of such mistakes the conduct conesrning which appellee
complained. He has never, according to this record,evidenced a truly
repentant attitude, nor has he actually soughtllis wife's fofgiveness
and expressed an earhest purpose- to refrain in the future from his’ac—
cusations concerning her asseverated carelessness in connectlon with
the tragic death of their son which caused their common heartache. In-
deed, upon their final conference, about January 2, 1945, when appellee
told appeliant why she found it necessary to leave him and why she felt
she could not return to him, he remained silent insofar as any attempt
at reconcllliation was concerned and immediately began to make demands
with reference to a settlement of their property rights. He has taken
the poéition in thls 1itigation that there was nothing he had done for
which he should seek forgivéness, nor was there anything he had done
ﬁhat he should promise to refrain from doing 1in the future. The clear
refutatioh of ﬁhis asserted excuse lies in the fact that the speclal
master who observed the w itnesses belleved appellee on thils point. More-
over, in this sult both parties personally appeared and gave testimony.
Appellant'é partial or limited confession in his letter that he had been
gt least to some degree derelict and inconsiderats, which was but an ad-
mission without contrltion, was given due consideration by the special
master and the Chancellor and its significance has not escaped us.
Appellant admits that he has never since the final separation
made any attempt at reconciliation although he testified that he had
attempted to call his wife and to see her. If appellant in good faith
had desired a reconciliation he could at least have written in a manly,
penitent and forthright way to his wife and sought her forgiveness and

- a reconciliation. This he admittedly did not do. We cannot agree that such

15
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an attempt on his part would manifestly have been unavailing for

he never did fairly and frankly admit,or with any display of = el
pénitence seek forgiveness for,his misconduct toward his wife. Cer-
tainly this is true with regard to the misconduct toward which Miriam
Gordon's constant complaint was directed, Appellant never expressed a
bona fide regret for,or promised that in the future he would refrain
from, the course of conduct which he must have known was more than
human fraility could § tand constantly and indefinitely. Under these
cilrcumstances we are compelled to agree with the Chancellor's con-

clusion that no good faith attempt at reconcillation was ever made by

appellant.

We conclude that the Pennsylvania decree should not be held
to operate as res adjudicata upon the final decree now under review
for the cause of actlonwas different in that suit, nor should 1t be
held to work an estoppel by judgment as to the appellee's cause of
action herein,’to-wit: (;onstructive) desertion because the 1lssues —
pgints and questions actually litigated and determined — were not the
same in both actions. Therefore, such decree is not a bar to this suit
for it is not entitled to full falth and credit. It 1s further our
conclusion that the final decree of divorce granted upon the ground
of desertion should bs and it 1is hereby affirmed.

Affirmed.

sebring, ¢.j., terrell and THOMAS, JJ, céncur



