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This 

t h i s  Court. The 

is  the seoond appearance of' t he  ins tan t  s u i t  i n  

c i t a t i o n  of our  opinion on the p r io r  appeal is  

160 Fla.838, 36 So. 26 774, 4 A.L.R. 2d 102. On the  former appeal 

we reversed the  decree of divorce which was e n t e r e d  i n  favor  of 

Miriam Gordon, appel lee i n  t h i s  a s  wd. 1 as i n  the e a r l i e r  a p p  a l .  

Our judgment was predicated upon the f a c t  t h a t  the  s a i d  Miriam 

Gordon had on January 18, 1946 , ins t i tu ted  an ac t i on  f o r  divorce 

i n  the Court of Common Pleas i n  and f o r  Cambria County, Pennsyl- 

vania,  which culminated i n  a f i n a l  decree adverse t o  her .  The Q 
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ground which she asse r t ed  i n  t h e  Pennsylvania cour t  was t h a t  of 

" i n d i g n i t i e s  t o  the person.' While t h a t  case w a s  pending Miriam 

Gordon came t o  F l o r i d a  and without dismissing t h e  Pennsylvania 

a c t i o n ,  although she attempted unsuccessfu l ly  t o  do so ,  i n s t i t u t e d  

t h i s  s u i t  f o r  divorce i n  t h e  G i r c u i t  Court i n  and f o r  oade County 

a l l eg ing  the  grounds. c r u e l t y  and deser t ion .  Her husband, 'orris 

Gordon, through counsel,  f i r s t  f i l e d  a motion t o  dismiss  the  b i l l  

a s s e r t i n g  i n  h i s  motion the pendency of t h e  Pennsylvania a c t i o n ,  

Thereaf te r  lie f i l e d  an answer i n  which he s p e c i f i c a l l y  pleaded the  

f i n a l  decree rendered by the  Pennsylvania court  and a l l eged  and proved 

t h a t  a f t e r  a  hear ing ,  n o t i c e  of which had been duly given t o  uiriam 

Gordon, the  Pennsylvania cour t  en tered  a  f i n a l  decree on t h e  mer i t s  

approving the  Eas te r  1 s recommendation t h a t  lY?iriam Gordon's prayer  

f o r  a  divorce be refused  and dismissing her  Pennsylvania ac t ion .  

- The lower cour t  f a i h d  t o  give f u l l  f a i t h  and c r e d i t  t o  t h e  

decree of the  Pennsylvania cour t  and on appeal we r 2 v e r s e d  the  Chan- 

c  e  l l o r  ' s r u l i n g  and, J 
of course,  the  f i n a l  decree of 

divorce which he  had entered  i n  favor  of M i r i a m  Gordon was n e c e s s a r i l y  

s e t  a s i d e  and he ld  f o r  naught, vde, pause a t  t h i s  juncture t o  dispose 

of t h e  content ion made by appel lan t  t h a t  s a i d  f i n a l  decree should now 

be he ld  t o  operate  a s  r e s  ad judica ta  on t h e  ques t ion  of dese r t ion  

which was r e a s s e r t e d  by a n  amendment a f t e r  our judgment of r eve r sa l .  

' Counsels' p o s i t i o n  is  bottomed upon t h e  f a c t  that  t h e  s p e c i a l  master 

o r i g i n a l l y  appointed in t h i s  s u i t  recommended a  f i n a l  decree of d i -  

vorce i n  favor  of M i r i a m  Gordon and t h a t  such f i n a l  decree be grant-  

ed upon t h e  grcund of extreme c r u e l t y ,  Counsel p a t e n t l y  mean by th i s  

it should be i n f e r r e d  tha t  i n  the  f i n a l  decree  which approved and 

adopted the  s p e c i a l  mas ter ' s  recommendations but which w a s  reversed 

I by t h i s  Court, a divorce upon t h e  ground of deser t ion  was expressly 

denied appel lee.  Such i n f e r e n  tpP5i~Jn2&1pldng a  s  t h a t  

I f i n a l  decree remained i n  f u l l  f o r c e  and e f f e c t .  However, the  con- 
could 

t ent ion  t h a t  r e s  ad j u d i c a t a m b e  predica ted  upon s a i d  f i n a l  decree  
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a f t e r  i t s  r e v e r s a l  i s  untenable ,  p a r t i c u l a r l y  i n  view of t h e  f a c t  

t h a t  t h e  pleadings have been revamped and a d d i t i o n a l  tes t imony taken. 

This i s  t h e  same s u i t  - n o t  a  s u i t  which was i n s t i t u t e d  subsequent 

t o  p r i o r  l i t i g a t i o n  in which a  v a l i d  f i n a l  decree was e n t e r e d  which 

continued, a s  such, t o  s u b s i s t .  The o r i g i n a l  decree which was r e -  
i versed has never had any v a l i d i t y  o r  e f f i c a c y  whaijsoever s i n c e  our 

judgment of  r e v e r s a l .  It i s  apodic t ic  t h a t  without a  v a l i d  s u b s i s t -  

ing dec is ion  i n  an e a r l i e r  s tage  of t h e  same s u i t  or  a  f i n a l  decree 

l or  judgment en tered  i n  a  former ac t ion  t h e r e  i s  no foundat ion f o r  
the  r i n c ' p  e  

invocat ion of the d o c t r i n e  of r e s  ad jud ica ta  o r ~ s s g o ~ ~ e i  $ ~ f u d ~ m e n t .  

The only dec is ion  o r  f i n a l  decree now ex tan t  so f a r  as t h i s  s u i t  i s  

concerned i s  t h a t  with which we a r e  now deal ing.  The s i t u a t i o n  i n  

t h i s  regard  a t  present  i s  not  d i f f e r e n t  from t h a t  which would have 

ex i s t ed  i f  t h e  Chancellorl af t e r  en te r ing  the f i r s t  f i n a l  decree,  

upon a  p e t i t i o n  f o r  redear ing  had granted same and subsequently , upon 
* - 

, .~a;~-re-ref erence and the  taking of a d d i t i o n a l  t estimony, had changed 
B 

his r u l i n g  upon the sub jec t  of whether Morris Gordon had been g u i l t y  

of deser t ion .  

It was our opinion and judgment upon the  f i r s t  appearance of 

the  i n s t a n t  s u i t  i n  t h i s  Court t h a t  the  Pennsylvania Court ' s  f i n a l  

decree should have been given f u l l  f a i t h  and c r e d i t  because we de- 

termined t h a t  both  s u i t s  were predica ted  upon t h e  same cause of a c t i o n  

a f t e r  concluding t h a t  t h e  t_gstimony which was presented by the  appel lee  

i n  h e r  r ' l o r ida  s u i t  was " e s s e n t i a l l y  t h e  same a s  t h a t  which she would 

have been requi red  t o  present  t o  e s t a b l i s h  her  charge of I i n d i s n i t i e s  

t o  t h e  person1,  had she pursued h e r  a c t i o n  i n  Pennsylvania where she 

was giver, ample n o t i c e  and opportuni ty t o  be heard." 

Upon remand to the C i r c u i t  Court appel lee  amended h e r  b i l l  of 

complaint. I n  and by h e r  amendment she r e i t e r a t e d  he r  charge of ex- 

treme c r u e l t y  and e labora ted  thereon. She a l s o  r e a s s e r t e d  t h a t  the  

appel lan t  had been g u i l t y  of deser t ion  which she contends was con- 

s t r u c t  ive  i n  charac ter  . 
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The f i n a l  decree  from which t h i s  appeal i s  prosecuted 

granted unto Miriam Gordon a decree of divorce a vinculo matrimonii. 

I, and b y  s a i d  decree i t  was determined Miriam Gordon had es tab l i sh -  

ed t h a t  h e r  husband was g u i l t y  of deser t ion  and of extreme c rue l t y  

which was expressly declared to  have been of a  physica l  nature.  

It was the  Chancel lorls  view tha t  f u l l  f a i t h  and c r e d i t  need 

not now be given t o  the f i n a l  decree of the Pennsylvania cour t .  It 

was h i s  opinion t h a t  the evidence which was produced by t he  appel lee 

es tab l i shed  extreme c rue l ty  of a  physical  na ture  and t h a t  he r  ac t ion  

i n  Pennsylvania was not based uDon a ground which contemplated phy- 

s i c a l  c rue l ty .  He f u r t h e r  reached the c onclusion t ha t  appe l l ee ' s  s u i t  

i n  t h i s  S t a t e  was  not forec losed bg t h e  f i n a l  decree of the Penn- 

sy lvania  cour t  because appel lee did not  i n  tha t  cou r t  a s s e r t  deser t ion  

as  a ground f o r  divorce. Moreover the  Chancellor followed the  suggest- 

ion of counsel t o  t he  e f f e c t  t h a t  she could not  have charged deser t ion  

a t  the time she f i l e d  her  act ion i n  Pennsylvania under the  law of t h a t  

S t a t e  because t h e  Pennsylvania s t a t u t e  requi res  deser t ion  f o r  a period 
? 

of two years and such per iod  had not then run. 

we w i l l  f irst deal  w i th  the  ques t ion  whether the  Pennsylvania 

decree should have been given f u l l  f a i t h  and c r e d i t  and whether i t  

operates  as a bar  t o  t h e  ent ry  of t he  f i n a l  decree now under review. 

AD*rentlg some lawyers and t e x t  book authors bel ieve there is 

confusion i n  the law of t h i s  ju r i sd ic t ion  upon t b  quest ion,  under 

what circumstances does t h e  doct r ine  of r e s  adjudicata  o r  the  p r inc ip l e  

of estoppel- judgment become operat ive.  I n  a l l  p robab i l i t y  the  con- 

fus ion which apparent ly e x i s t s  sterns from a  f a i l u r e  c l ea r ly  t o  compre- 

hend t he  difference between t he  doct r ine  of r e s  adjudica ta  and es- 

toppel by judgment and t o  understand t he  t e s t  proper t c  be applied i n  

determining which, or  whether e i t h e r ,  may be appropr ia te ly  invoked. 

Estoppel by judgment h a s  i t s  counterparts o r  at  l e a s t  i t s  quas i  counter- 

p a r t s ,  i n  'estoppel by verd ic t "  and nconclusiveness of ~ e r d i c t . ~  t i i ther  

r e s  adjudicata  o r  estoppel  by judgment furnishes  the primary t e s t  i n  
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determining the  q p l i c a b i l i t y  of t h e  f u l l  f a i t h  and c r e d i t  c l a u s e  of 

t h e  Fede ra l  Cons t i t u t ion .  T h i s  Court has  a t  l e a s t  i n d i c a t e d  t h a t  f u l l  

f a i t h  and c r e d i t  need no t  be g iven  t o  a f i n a l  decree  of a  s i s t e r  s t a t e  

I t  when e s toppe l  by judgment i s  t h e  a p p r o p r i a t e  t e s t  u n l e s s  t h e  p r e c i s e  

f a c t s "  o f f e r e d  by t h e  p l a i n t i f f  i n  t h e  F l o r i d a  a c t i o n  were hea rd  and 

determined i n  t h e  former s u i t  which was ad jud ica t ed  i n  t h e  f o r e i g n  

j u r i s d i c t i o n .  See Bagwell v Bagwell, 153  Fla.471, 14 So. 2d 841. 

The ad jud ica t ions  i n  o t h e r  j u r i s d i c t i o n s  which we have con- 

s i d e r e d  i n  connect ion x i t h  t h i s  case l e a d  us  t o  the  conclusion t h a t  

t h e r e  i s  an absence of un i formi ty  w i t h  r e s p e c t  t o  t h e  t e s t  which should 

be employed t o  determine whether  a  f i n a l  decree o r  judgment of a  f o r e i g n  

j u r i s d i c t i o n  should be accorddd f u l l  f a i t h  and c r e d i t  i n  a subsequent 

a c t i o n  between the  same p a r t i e s .  Some cour t s  ho ld ,  s o  we b e l i e v e ,  a s  

we h e l d  i n  Gordon v Gordon, supra ,  t h a t  is t o  s a y  t h a t  t h e  determining 

f a c t o r  i n  decidinq whether t h e  causecof a c t i o n  a s s e r t e d  i n  the  f i r s t  

s u i t  was t h e  same as t h a t  r e l i e d u p o n  i n  t h e  second s u i t ,  is w h e t h e r  

t he  evidence necessary  t o  s u s t a i n  t h e  l a t t e r  a c t i o n  was e s s e n t i a l l y  the 

same a s  t h a t  which w a s  g iven  o r  would have been r e q u i r e d  had t h e  com- 

p l a i n i n g  p a r t g  t e s t i f i e d  i n  t h e  p r i o r  s u i t .  Buder v  F i s k e ,  174 F.  2d 

260; Griggs v  Griggs,  214 S.C. 177,  51  S.E. 2d 622; 'ffhelan v Connol1y, 

80 N .Y .S 2d 691; Band v Reinke, 230 Iowa 515, 298 W 2rJ. ~ 6 5 ;  Jackson v 

Pepper Gasol ine  Co., 284 Ky. 175, 144 S .'No 2d 212. See a l s o  4 A.L.R. 

2d 107 e t  seq.  Other c o u r t s  a r e  of  t h e  opinion t h a t  f u l l  f a i t h  and 

c r e d i t  s h o u l d  be  g iven  and t h a t  a f  i n a l  d e c r e e  of a  c o u r t  of competent 

j u r i s d i c t i o n  of a s i s t e r  s t a t e  should o p e r a t e  a s  a  ba r  t o  a subsequent 

a c t i o n  as t o  a l l  m a t t e r s  which were o r  might have been l i t i g a t e d  

o r i g i n a l l y .  Ashton v Ashton, 192 Ark. 774, 94 S .W. 2d 1033; Bowen v 

Bowen, 219 Iowa 550, 258 N.W. p82; B a l l  B a l l ,  189 Ark.975, 76 S.W. 

2d 71; 27 C.J.S., a v o r c e ,  Sec. 326, page 1271; 4  A.L.R. 2d 114. 
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We have h e l d  a s  a  genera l  p ropos i t ion  t h a t  when a  f i n a l  de- 

c ree  or  judgment of a  cour t  of competent j u r i s d i c t i o n  becomes abso- 

l u t e  it p u t s  a t  r e s t  and entombs i n  e t e r n a l  quiescence every j u s t i c i -  

a b l e ,  a s  w e l l  a s  every a c t u a l l y  ad judica ted ,  i s sue .  This pronounce- 

ment i s  considered by us  as contm l l i n g  on ly  when r e s  ad jud ica ta  is  

t h e  proper  t e s t .  By t h i s  we mean it i s  not  c o n t r o l l i n g  except i n  an 

ins tance  wherein t h e  second s u i t  i s  between t h e  same p a r t i e s  and i s  

p red ica t ed  upon t h e  same cause of a c t i o n  a s  was t h e  f i r s t .  If t h e  se-  

cond s u i t  i s  bottomed upon a  d i f f e r e n t  cause of a c t i o n  than t h a t  a l -  

l eged  i n  the  p r i o r  case es toppel  by judgment comes i n t o  p l ay  and only 

t h o s e  m a t t e r s  a c t u a l l y  l i t i g a t e d  and determined i n  t h e  i n i t i a l  a c t i o n  

a r e  fo rec losed  - n o t  o t h e r  m a t t e r s  which "might have been bu t  were 

no t  l i t i g a t e d  o r  decided.'' P r a l l  v  P r a l l ,  58 F l a .  496, 50 S o . ~ 6 7 ,  

26 L.R . A .  (E .S .) 577; Bzgwell v  Bagwell, supra.  The t e s t  proper  t o  

be app l i ed  i n  a  divorce a c t i o n  i n  o rde r  t o  decide whether t h e  s e -  

cond s u i t  is  founded upon a new and sepa ra t e  cause of a c t i o n  i s  not  

simply whether a  d i f f e r e n t  s t a t u t o r y  ground f o r  divorce i s  a s s e r t e d  

but  whether t h e  f a c t s  necessary to  the maintenance of such s u i t  a r e  

e s s e n t i s l l y  the  same a s  those which were r e l i e d  upon t o  e s t a b l i s h  

p l a i n t i f f ' s  a l l e g e d  r i g h t  t o  a decree i n  the  f i r s t  a c t i o n  and 

whether the  decree or judgment sought i n  each r e q u i r e s  the  same de- 

gree  of proof t o  j u s t i f y  o r  s u s t a i n  it. If the  degree of proof re-  

qu i r ed  i n  t h e  f i r s t  s u i t  i s  greagsr  than t h a t  r equ i red  i n  the  second 

the cause of a c t i o n  cannot be h e l d  t o  be t h e  same and e s t o p p e l  by 

judgment i s  the  p rope r  t e s t  to  be appl ied.  

A g r e a t  many c o u r t s  and t e x t  book w r i t e r s  t r e a t  " r e s  ad jud i -  

ca ta"  and "es toppel  by judgment\s synonv,,,ous. The most e r u d i t e  

l e g a l  minds appear t o  have d i f f i c u l t y  i n  s t a t i n g  t h e  d i f f e r e n c e  which 

they cons ider  e x i s t s  between them. we f i n d  no occasion t o  d i scuss  the  

s l i g h t  d i f f e rence  which some a u t h o r s  limn between t h e  terms "es toppel  

by judgmentH, "es toppel  by v e r d i c t "  or  "conclusiveness of v e r d i c t .  :I 

These expressions a r e  o f t t i m e s  used interchangeably.  Although d i s -  

s e r t a t i o n s  have come t o  our a t t e n t i o n  i n  which the  doc t r ine  of r e s  
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ad jud ica ta  i s  considered a s  a  sub-division o r  branch of the  l a w  of 

e s toppe l ,  s t r i c t l y  and t e c h n i c a l l y  speaking, such t r e a t m n t  is n o t  

proper.  The former i s  f  ounded upon the sound p r o p o s i t i m  t h a t  the re  

should be an end t o  l i t i g a t i o n  and t h a t  i n  the  i n t e r e s t  of t he s t a t e  

every j u s t i c i a b l e  controversy should be s e t t l e d  i n  one a c t i o n  i n  order  

t h a t  the cour t s  and the  p a r t i e s  w i l l  not  be pothered f o r  t h e  same 

cause by interminable l i t l s a t i o n .  On the o the r  handL; e s t6ppe l  r e s t s  
Judgments 

upon equ i t ab le  p r i n c i p l e s .  50 C.J.S. Sec. 593. Even so ,  the u l t ima te  A 
purpose of es toppel  by judgment i s  t o  br ing  l i t i g a t i o n  t o  an end. 

The d i f fe rence  which we consider e x i s t s  between r e s  ad judica ta  and 

es toppel  by judgment i s  t h a t  under r e s  ad judica ta  a  f i n a l  decree o r  

judgment bars  a  subsequent s u i t  between t h e  same p a r t i e s  based upon 

t ermane there  t@ 
t h e  same cause of a c t i o n  and i s  conclus ive  as  to  a l l  mat e r s k h a t  

were or  could have been r a i s e d ,  while the  p r inc ip le  of estoppel  by 

judgment i s  a p p l i c a b l e  where the two causes of ac t ion  a re  d i f f e r e n t ,  

i n  which c a s e  the  judgment in  the  f i r s t  s u i t  only estops t h e  p a r t i e s  

from l i t i g a t i n g  i n  t h e  second s u i t  i s sues  - t h a t  i s  t o  say p o i n t s  

and quest ions - common t o  both causes of ac t ion  and which were 

a c t u a l l y  adjudica ted  i n  the p r i o r  l i t i g a t i o n .  

I n  our opinion i n  the Bagwell case we properly appl ied  the  pr in-  

c i p l e  of e s t o p p e l  by judgment grid we s a i d  "It i s  the essence of estop- 

p e l  by judgment t h a t  it be made c e r t a i n  t h a t  the p r e c i s e  f a c t s  were 

determined by theFormer judgment." ( I t a l i c s  supp l i ed ) .  By the  es-  
1 

pression "prec ise  f a c t s n  we intended the  same connotat ion as though 

f i  we had used t h e  words " a l l  p o i n t s  and quest ions.  I n  connection w i t h  

r e s  ad jud ica ta  we s t a t e d  i n  Bagwell v  bagwell, supra,  ba he t e s t  of the 

i d e n t i t y  of the  causes of a c t i o n ,  f o r  the  purpose of determining the  

ques t ion  of r e s  ad jud ica ta ,  i s  t h e  i d e n t i t y  of the f a c t s  e s s e n t i a l  

t o  the maintenance of the actions." ( I t a l i c s  supp l i ed ) .  

I n  Gordon Gordon, supra,  we quoted with approval t h e  fo re -  

going quota t ion  w i t h  r e fe rence  to  the t e s t  which should be appl ied  i n  
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connec t ion  w i t h  r e s  a d j u d i c a t a ,  I n  t h e  Gordon case  we i n t e r p r e t e d  

t h e  language  he i d e n t i t y  of t h e  f a c t s  e s s e n t i a l  t o  t h e  maintenance 

of t h e  a c t i o n s n  t o  mean t h a t  if t h e  test imony produced i n  the  second 

case  i s  e s s e n t i a l l y  t h e  same as that  which was, o r  would have been 

r e q u i r e d  t o  be ,  p r e s e n t e d  i n  t h e  f i r s t  a c t i o n ,  t h e  decree  e n t e r e d  i n  

t h e  former s u i t  should  be accorded f u l l  f a i t h  and c r e d i t  because i n  

such case  it  is  u s u a l l y  p rope r  t o  conclude that bo th  s u i t s  were found- 

ed upon t h e  same cause of a c t i o n .  I n  t h e  f i r s t  appearance he re  of t h i s  

case  t h e r e  w a s  no q u e s t i o n  ##& t h a t  t h e  dezree  of  proof which would 

have been r e q u i r e d  i n  t h e  Pennsylvania  ac t ion  w a s  e s s e n t i a l l y  t h e  same 

a s  t h a t  r e q u i r e d  t o  s u s t a i n  t he  cause  of a -c t ion  upon which t h e  f i r s t  

f i n a l  decree  e n t e r e d  i n  t h i s  j u r i sd i c t ' i on  was based. Upon a c a r e f u l  

review o f  our d e c i s i o n s  and a r e c o n s i d e r a t i o n  of o u r  opinion i n  Gordon 

v Gordon, supra ,  we have decided that the  ph ra se  " i d e n t i t y  of t h e  f a c t s  

e s s e n t i a l  t o  t h e  maintenance of t h e  a c t i o n s n  i s  more p r o p e r l y  cons t rued  

t o  mean t h ~ t  t h e  -. test imony produced hy t h e  p l a i n t i f f  i n  t h e  second 

s u i t  must be e s s e n t i a l l y  t h e  same as  t h a t  which was produced i n  t h e  

former a c t i b n  r a t h e r  than  t o  mean t h a t  t h e  tes t imony i n  t he  second 

II cause must d i s c l o s e  t h e  p r e c i s e  f a c t s 1 '  which were t e s t i f i e d  t o  i n  the  

f i r s t .  It i s  brue that t h e  word " i d e n t i t y "  o r d i n a r i l y  connotes exac t -  

nes s .  However, when t h e  express ion  ' 1den t i t y  of f a c t s  e s s e n t i a l  t o  t h e  

maintenance of t he  a c t i o n s n  is cons idered  i n  connec t ion  w i t h  t h e  under+?- 

l y i n g  reason;  f o r  t h e  es t sb  l i shment  of t he  d o c t r i n e  & r e s  a d j u d i c a t a  

which a l s o  i n h e r e s i n  e s t o p p e l  by judgment we m e  l e d  t o  t h e  view t h a t  

t h e  tes t imony,  t h a t  is t o  s a y  t h e  f a c t s  which a r e  p r e s e n t e d  by the 

p l a i n t i f f  and h i s  o r  h e r  w i t n e s s e s  i n  t h e  second s u i t ,  should n& ne- 

It c e s s a r i l y  be t he  p r e c i s e  f a c t s "  i n  the  sense  of being w c r  d  f o r  word 

l i k e  t hose  p re sen ted  i n  t h e  f i r s t  a c t i o n ,  b u t  t h a t  i n  essence  such  

tes t imony should be t h e  same. Consequently, we adhere t o  our  pronounce- 

ment i n  Gordon v  Gordon, supra .  we do n  o t  cons ider  t h a t  t h e  words 

" p r e c i s e  f ac t s f l , u sed  by u s  i n  t h e  Bagwell case  should be cons t rued  

t o  mean t h a t  t h e  tes t imony must be word f o r  wm d a l i k e  i n  bo th  cases  

even upon a  cons ide ra t ion  of e s toppe l  by judgment. The t e s t  w i t h  
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reference  to  r e s  ad jud ica ta  o r  es toppel  by judgment i s ,  and should 

be, whether t h e  evidence i n  both cases  is  i n  essence the  same a l b e f t t .  

under e s toppe l  by judgment i t  mu5t be determined t h a t  "every p o i n t  - 
*----- 

A/ 2- - 

and ques tion1' presented i n t h e  sechnd a c t i o n  was actual  lg 1 5 t i g a t e d  

and decided i n  the f i r s t .  We hold the  view t h a t  the expression npre-  

c i s e  f a c t s "  has  been, and should be,  given the  same s i g n i f i c a t i o n  a s  

t h e  words "every po in t  and question." 

We have c a r e f u l l y  considered the tes t imony which is now be- 

f o r e  us and have concluded t h a t  a t  most i t  e s t a b l i s h e s  c r u e l t y  w B i o h  

i f  s u f f  i c i e n t  a s  a p red ica te  f o r  a decree of divorce,  i s  mental a s  d i s -  

t inguished from phys ica l  i n  c h a ~ a c t e r .  The p a r t i e s  t o  t h i s  s u i t  had 

a c h i l d  by the  name of Allen Richard Gordon who w a s  born on J u l y  24, 

1942, and departed t h i s  l i f e  on September 24, 1944. It appears t h a t  

appel lee had taken h e r  c h i l d  out  t o  p lay  w i t h  t h e i r  next  doar neigh- 

b o r r s  ch i ldren .  The appel lee r an i n t o  t h e  house t o  a t tend  t o  an urgent 

household duty and remained t h e r e i n  f o r  approximately f i v e  minutes. 

pihen she re turned  t h e  c h i l d  was gone. It was subsequently discovered 

t h a t  the  in fan t  son had drowned i n  a f i s h  pond loca ted  a shor t  d i s t ance  

from t h e  home of h i s  parents .  A t  the time of the  c h i l d l s  dea th  appel; 

l a n t  was i n  the s e r v i c e  and was s t a t i m e d  a t  Pea r l  Harbor. Upon being 

n o t i f i e d  of  t h e  t r a g i c  accident& death  of h i s  son, he secured per- 

mission t o  come home and a r r i v e d  i n  Johnstown, Pennsylvania, about 

s i x  days a f t e r  the c h i l d ' s  b u r i a l .  

Appellee t e s t i f i e d  t h a t  upon a p p e l l a n t ' s  a r r i v a l  i n  Johns- 

town he u t t e r l y  f a i l e d  t o  apprec ia te  her  d i s t r augh t  mental condition 

and emotional upset  and, i n s t e a d  of showing any tenderness o r  consid- 

e r a t i o n  f o r  he r ,  began immediately t o  t a l k  about t h e h a r d  t r i p  which 

had he/undergone i n  order  t o  g e t  home and t o  f i n d  f a u l t  wi th  h e r  and ac- 

cuse h e r  not proper ly  looking a f t e r  the  c h i l d ,  saying t h a t  she was 

c a r e l e s s  and through h e r  negligence she4had drowned the  c h i l d  & i l e  he 

[appel lan t ]  was out i n  the service. '  Appellee i n s i s t s  t h a t  appel lan t  

continued such accusat ions up t o  t h e  time she was forced  t o  cease l i v -  

ing w i t h  h i m  and t h a t  due t o  t h i s  course of conduct on t h e  p a r t  of 

appe l l an t  and h i s  incons idera te  sexual  demands and a c t i v i t i e s  here in- 
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a f t e r  more specif  i c a l l g  de l inea ted ,  a s  w e l l  a  s  h i s  cons tant ,  obvious 

i n t e r e s t  i n  h e r  comparatively good f i n a n c i a l  s t a t u s  r a t h e r  than  i n  h e r  

a s  h i s  beloved wife ,  she became s i c k  of body and mind and u l t i m a t e l y  be- 

came nervously end emotionally p r o s t r a t e d .  I f  such r e s u l t  d i d  e  nsue from 

a p p e l l a n t ' s  course of conduct i t  i s  of l i t t l e  or  no consequence t h a t  

t h e r e  may have been an element of t r u t h  i n  some of h i s  accusat ions.  He 

c e r t a i n l y  knew, o r  should have known, the e f f e c t  which h i s  continuous ac- 

cusat ions had upon h i s  wife  and, having such knowledge, he should have 

d e s i s t e d  therefrom i f  he ,  i n  good f a i t h ,  contemplated any semblance of 

a  happy and successfu l  continuance of  t h e  m a r i t a l  re  l a t  ionship.  Appellant 

denied the  appel lee1  s  testimony but the  swecial  master and t h e  C@ncellor 

determined the  controversy on t h i s  p o i n t  in  favor  of the appel lee  and 

aga ins t  the  appe l l an t .  We see  no occasion t o  d i s t u r b  such f inding  of 

f a c t  because the re  i s  i n  t h i s  record  competent s u b s t a n t i a l  evidence 

which s u s t a i n s  the r u l i n g  made by t h e  s p e c i a l  master and conf irmed by 

the Chancellor . 
Appellee contends t h a t  appe l l an t  was p h y s i c a l l y  c r u e l  t o  h e r  i n  

connection wi th  t h e i r  sex  l i f e .  However, t h e  pa in  a t tendant  upon the  

sex a c t  to  w hich  appel lee t e s t i f  i e d  was not  extreme c r u e l t y  which was 

physical  i n  cha rac te r .  Althouqh appe l l ee  t e s t i f i e d  t h a t  a p p e l l a n t ' s  con- 

duct i n  connection with t h e  sex ac t  was b r u t a l ,  she refused;him, i f  a t  

a l l ,  only on one o r  two occasions.  Her testimony a s  t o  b r u t a l i t y  was 

merely h e r  conclusion and h e r  testimony concerning t h e  f a c t s  shows t h a t  

n t h e  pa in  was no t  caused by phys ica l  b r u t a l i t y n  but  was due t o  h e r  mental 

r e a c t i o n  t o  appel lan t  i n s i s t i n g  upon "having a  sexual  r e l a t i o n s h i p  with- 

out any tenderness  or  any a f f e c t i o n  a t  a l l . "  Appellee d e f i n e d  what she 

11 meant by the  expression b r u t a l  mannern when she s t a t e d  t h a t  i t  c o n s i s t -  

ed of " j u s t  g e t t i n g  on top of me and s a t i s f y i n g  h i m ~ e l f . ~  Appellant 

express ly  denied h i s  w i f e ' s  accusat ions of sexual  b r u t a l i t y  bu t ,  taking 

the appe l l ee ' s  testimony a t  f ace  value,  we a r e  unable t o  catalog- ap- 

p e l l a n t ' s  conduct a s  extreme c r u e l t y  of a  phys ica l  na ture .  

It may be t h a t  a p p e l l e e ' s  evidence made a  prima f a c i e  case f o r  

a  f i n a l  decree of divorce upon the ground of exteeme c r u e l t y  but the  

charac ter  of such c r u e l t y  must be c l a s s i f i e d  as  mental. However, 
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it i s i m p r o p e r  f o r  us t o  decide w h e t b r  such evidence could be s a i d  

t o  e s t a b l i s h  extreme c r u e l t y  of a  mental cha rac te r  s u f f i c i e n t  t o  

j u s t i f y  a  f i n a l  decree of divorce because we a r e  compelled aga in  t o  

ho ld  t h a t  f u l l  f a i t h  and c r e d i t  should have been given t o  t h e  f i n a l  

decree of t he Pennsylvania c o u r t ,  i n so fa r  as t h e  cause of a c t i o n  i n  

the i n s t a n t  s u i t  was founded upon ext reme?crue l ty ,  and t h a t  c o u r t  

decided s a i d  quest ion adverse t o  appel lee .  The r e l i e f  sought by ap- 

p e l l e e  upon the g r a n d  of' extreme c r u e l t y  should have been denied 

because the  a l l e g a t i o n s  o f  the amdnded b i l l  and t h e  proof i n  support  

thereof f a i l e d  t o  e s t a b l i s h  extreme c r u e l t y  of a p h y s i c a l n ~ t u r e ,  and 

extreme c r u e l t y  of a  mental cha rac te r  was fo rec losed  by t h e  f i n a l  

decree i n  t h e  Pennsylvania s u i t .  

we now give  our a t t e n t i o n  t o  the  ma t t e r  of the amended 

b i l l  which a l l eged  the  s t a t u t o r y  ground of dese r t ion .  Sec t ion  65.04 

F.S.A. ( 7 )  reads:  ''W:lful, o b s t i n a t e  and continued d e s e r t i m  of com- 

p l a i n a n t  by defendant f o r  one p a r . "  ADpe,llee does nbt  contend t h a t  

appe l l an t  l e f t  h e r  but  t h a t  h i s  course of conduct caused h e r  l i f e  w i t h  

him t o  be so burdensome a s  to  require  h e r ,  i n  t h e  i n t e r e s t  of h e r  

h e a l t h  and peace of mind, t o  leave  him. This  Court hes recognized 

what is  commonly c a l l e d  "cons t ruc t ive  d e s e r t i o n  " The spouse who 

d r i v e s  the  o the r  away i s  t h e  d e s e r t e r .  We have he ld  t h a t  a  wife  may 

d r ive  her  husband away. The p a r t y  t o  the  marriage con t rac t  who by 

h i s  o r  her  conduct makes i t  necessary f o r  t h e  o t h e r  p a r t y  t o  such con- 

t r a c t  t o  leave t h e  m a r i t a l  home i s  the one who i s  g u i l t y  of dese r t ion .  

Stevenson v  Steqenson, 84 F la .  678 94 So. 9 
860; Hudson v  Hudson, 59 

p l a .  529, 51 So, 857, 138 Am. S t .  Rep.141, 29 L.R.A. (N.s . )  614, 21 

Ann. Cas. 278. The degree of s e v e r i t y  of a l l eged  misconduct o r  c r u e l t y  

s u f f i c i e n t  t o  j u s t i f y  a spouse i n  temporar i ly  leaving the  o the r  need 

not  be as  s t rong i n  c h a r a c t e r  a s  i s  necessary t o  j u s t i f y  t h e  e n t r y  of 

a  f i n a l  d  ecree  of divorce.  Hudson v  Hudson, supra;  Ward v  Ward, 23 Del. 

364, 75 A .  611; Shine v  Shine,(Mo.) &mS.W.403; PcVickar vMcVickar, 
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46 N.J.Eq 490, 19 A .  249, 19 Am. S t .  Rep.422; 27 C-J.S8, . 
I Sec. 3 8 ( b ) ,  page 575; 17 Am. Jur., Divorce and Separat ion,  Set. 101, 

I page 202; 21 Ann. Gas. 282. 

I Not only d i d  we quote the  foregoing p r i n c i p l e ,  obvious- 

I l y  w i t h  approval, i n  Hudson v  Hudson, supra,  ba t  it i s  p a t e n t l y  found- 

I ed i n  l o g i c  and common sense.  A spouse should not be requi red  t o  r e -  

main i n  an unhappy a t l i e u  caused by misconduct o r  c r u e l t y  on the p a r t  

of the o t h e r  p a r t y  t o  the  o n t r a c t  u n t i l  a  breakdown i n  phy- 

s i c a l  o r  mental  h e a l t h  i s  a & a m b  i n  order  to  be j u s t i f i e d  i n  tempo- 

r a r i l y  leaving t h e  common abode. Of course,  the misconduct or c rue l -  

t y  must reach t h e  point  of endangering the h e a l t h  o r  t h e  l i f e  of t h e  

non-of f  ending spouse rxa@. of m& in5  continued cohab i t a t ion  an i n t o l -  

e rab le  burden t o  jus t  i f g  leaving the  o ther  permanently and securing 

a  divorce.  However, if  a  wife should be j u s t i f i e d  i n  temporari ly  leav-  

ing h e r  husband and t h e r e a f t e r  he should f a i l  i n  good f a i t h  t o  ca r ry  

ou t  h i s  duty of attempting a  r e c o n c i l i a t i o n  he might thereby become 

g u i l t y  of cons t ruc t ive  deser t ion .  It is e n t i r e l y  appropr ia te  i n  a  

s i t u a t i o n  such as  i s  presented  by the  record h e r e i n  t h a t  a  wife  leave  

her  husband temporari ly  and thus shock him i n t o  an understanding frame 

of mind and cause him t o  r e a l i z e  t h e  ser iousness  of t h e  storm which 
ma t r imonia l  

i s  th rea ten ing  t h e  bark. Under such circumstances a husband 

h o u l d  be requ i red  t o  at tempt  a  good f a i t h  r e c o n c i l i a t i o n  and promise 

to  r e f r a i n  i n  the f u t u r e  from the course of conduct which the wife  r e -  

pea tedly ,  bu.t wi thout  a v a i l ,  t o l d  him she found t o  be so offensive 

t o  her  maternal h e a r t  and s e n s i t i v e  emotional na ture .  

The foregoing pronouncements br ing  us t o  the r e a l  crux 

of t h i s  case. The i n s t a n t  s u i t  i s  a  t y p i c a l  example of one which 

gives r i s e  t o  t h e  extension o r  modif icat ion of t h e  r u l e ,  t h a t  t h e  de- 

termining f a c t o r  i n  deciding whether the cause of a c t i o n  a s s e r t e d  i n  

the  f  irs t s u i t  was the same a  s  t h a t  r e l i e d  upon i n  the  second a c t i o n  

is  w hether  the evidence necessary tc. s u s t a i n  the  l a t t e r  s u i t  .-.is: es- 

s e n t i a l l y  the  same a s  t h a t  which was produced i n  the  former. The ex- 

tens ion  o r  modif icat ion of the r u l e  t o  which we r e f e r  i s  t h e  one 
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previously noted w i t h  r e fe rence  to  the  d i f fe rence  i n  t h e  degree of 

proof r equ i red  i n  the one instance as compared t o  t h a t  c a l l e d  f o r  i n  

the  o t h e r .  The i s s u e ,  poin t  and ques t ion  i n  lliriarn Gordon's Pennsyl- 

vania a c t i o n  aga ins t  h e r  husband was whether she w a s  e n t i t l e d  t o  a f  i- 

n a l  decree of divorce upon the ground of " i n d i \ p i t i s s  t o  the  person" 

which we i n  Gordon, Gordon, supra,  l ikened unto extreme c r u e l t y  of a 

mental n a t u r e .  The i s s u e s  - the po in t s  and quest ions - i n  the  in-  

s t a n t  su9t  a r e  : (1) Was M i r i a m  Gordon j u s t i f i e d  i n  temporarily separa t -  

ing fron: h e r  husband; ( 2 )  I f  she was j u s t i f i e d  i n  such ac t ion ,  d id  

Morris Gordon perform t h e  duty c a s t  upon h i m  by the law of a t tempting 

a   conciliation i n  qood f a i t h ;  ( 3 )  Was he excused from performing such 

duty because under t h e  f a c t s  and circumstances of the  case an a t t e m ~ t  

a t  r e c o n c i l i a t i o n  would manifes t ly  have been unavai l ing.  

It i s  c l e a r  t h a t  none of the i s sues  presented i n  and by the  

present  s u i t ,  i n so fa r  a s  it i s  predica ted  upon "construct ive" dese r t ion  

i s  concerned, was adjudica ted  i n  t h e  Pennsylvania ac t ion .  uoreover, no 

one of the i s sues  i n  t h i s  s u i t  was a  j u s t i c i a b l e  i s s u e ,  t h a t  i s  t o  say 

one proper t o  have been adjudica ted  i n  the Pennsylvania l i t i g a t i o n .  As 

previous ly  s t a t e d ,  a t  the  time of the i n s t i t u t i o n  of t h e  Pennsylaania 

s u i t  Mirian? Gordon could n o t  have charged her  husband w i t h  dese r t ion  be- 

cause the  Pennsylvania code o r  s t a t u t e  r equ i res  t h a t  deser t ion  a s  a  

predica te  f o r  d  ivorce must have ex i s t ed  f o r  a  per iod  of two years  o r  

more. It i s  t r u e  t h a t  the  f a c t s  r e l i e d  upon by hiiriam Gordon i n  h e r  

Pennsylvania s u i t  i n  which she saught an absolu te  divorce on t h e  ground 

of " i n d i g n i t i e s  t o  t h e  would have been e s s e n t i a l l y  the same, had 

she appeared and t e s t i f i e d ,  a s  t h e  f a c t s  which she presented i n  t h i s  

F l o r i d e  ac t ion .  However, the  degree of proof necessary t o  e n t i t l e  he r  

t o  the  r e l i e f  which she sought i n  t h e  former ac t ion  -- a  f i n a l  decree 

of divorce upon the ground of " i n d i g n i t i e s  t o  t h e  ~ e r s o n "  - was g rea t -  

e r  t h a n  the  degree or" proof requi red  t o  e s t a b l i s h  t h a t  she was L u s t i f i e d  

i n  temporari ly  sepa ra t ing  from h e r  husband. Consequently, i t  would be 

i l l o g i c a l  t o  say t h a t  t h e  i s sues  - t he  po in t s  and quss t ions  - which 

were heard and determined i n  BIiriam Gordon's Pennsylvania s u i t  were 

the same as those e x i s t i n g  i n  t h e  cu r ren t  F l o r i d a  a c t i o n  o r  t h a t  the 

cause of ac t ion  i n  both s u i t s  was i d e n t i c a l .  T h i s  being so,  n e i t h e r  

es toppel  by judgment nor  r e s  ad jud ica ta  forms a  b a s i s  f o r  invocation 

of the f u l l  f a i t h  and c r e d i t  c lause of t h e  Federa l  ~onstitution, 
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So we now proceed t o  cons ider ,  and t o  determine, whether we 

should a f f i rm o r  reverse  upon t h e  mer i t s  the  f i n a l  decree d dfvorce 

entered  he re  i n  by t h e  learned  Lhancel lor .  

tie must agree with the Chancellor t h a t  Nfriam Gordon was 

jus t  i f  ied  i n  temporari ly  leaving  he r  husband because the re  i s compe- 

t e n t ,  s u b s t a n t i a l  evidence i n  t h i s  record  t o  s u s t a i n  such conclusion. 

The quest ion which g ives  us g enuine concern i s  whether t h e  a l l e g e d  

cons t ruc t ive  dese r t ion  w a s  o b s t i n a t e .  From time immemorial the  male 

has been recognized as  the n a t u r a l  aggressor i n  the  matter  of cour t -  

ing the woman whom he d e s i r e s  t o  become his  wife.  There seems t o  be 

no l o g i c a l  reason why he should not continue such r o l e  t h e r e a f t e r ,  

p a r t i c u l a r l y  subsequent t o  discord,  misunderstandings and s epara t ion .  

Indeed, i t  i s  we l l  e s t zb l i shed  t h a t  the husband should take  t h e  i n i t i a l  

s t e p  towards r e c o n c i l i a t i o n  and some c m r t s  have gone so f a r  a s  t o  

h o l d  t h i s  t o  be t r u e  even i f  a  wife d e s e r t s  h i m  without  cause. I n  

Hudson v  Hudson, supra,  we recognized  the  l a t t e r  r u l e  a s  being one 

which g b t a ~ n & ~ g e n e ~ a l . I y ,  

Since we have concluded t h a t  appel lee  was j u s t i f i e d ,  be- 

cause of the conduct of her  husband toward h e r ,  i n  temporari ly  sepa- 

r a t i n g  from him there  i s  no ques t ion  l&& t h a t  appel lan t  should have 

attempted a  r econc i l f a t ion  and such a t t e m ~ t  should have been made 

i n  good f a i t h .  -Appellant wrote a  l e t t e r  t o  appel lee dur- 

ing the time they were having m a r i t a l  d i f f i c u l t i e s ,  and before  the  
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f i n a l  separa t ion ,  i n  which he professed h i s  love f o r  h e r ,  p a r t i a l l y  

admitted h i s  own d  e r e l f c t i o n s  and s t a t e d  t h a t  he was aUchanged many 

t h a t  he  would do anything appel lee  wanted him t o  do, would be a  gen t l e -  

man a f t e r  the  war and "aress  l i k e  a mi l l ion  d o l l a ~ s , "  His genera l  ac- 

lnowledgment of mistakes which he s a i d  he would not  repeat ,  f a i l e d  t o  
1 

pin-point as one of such mistakes the conduct coneenning which appe l l ee  

complained. He has  never,  according t o  t h i s  record,evidenced a t r u l y  

repentant  a t t i t u d e ,  nor  has he a c t u a l l y  sought h i s  wife ' s  forg iveness  

and expressed an e a r n e s t  purpose t o  r e f r a i n  i n  t h e  f u t u r e  from h i s  ac- 

cusa t ions  concerning he r  asseverated ca re les sness  i n  connection wi th  

t h e  t r a g i c  dea th  of t h e i r  son which caused t h e i r  common heartache.  In-  

deed, apon t h e i r  f i n a l  conference,  about January 2 ,  1945, when appel lee  

told. appel lan t  why she found it necessary to  leave him and why she f e l t  

she c o u l d n o t  r e t u r n  t o  him, he remained s i l e n t  inso fa r  as  any attempt 

a t  r e c o n c i l i a t i o n  was concerned and immediately began t o  make demands 

wi th  reference  t o  a  se t t lement  of t h e i r  property r i g h t s .  He has taken  

the p o s i t i o n  i n  t h i s  l i t i g a t i o n  t h a t  t h e r e  was nothing he had done f o r  

which he should seek forg iveness ,  nor  was there anything he had done 

ehat  he should promise t o  r e f r a i n  from doing i n  the f u t u r e .  The c l e a r  

~ e f u t a t i o n  of t h i s  a s s e r t e d  excuse l i e s  i n  the f s c t  t h a t  the  s p e c i a l  

master who observed the w i t n e s s e s  bel ieved appel lee  on t h i s  po in t .  More- 

over ,  i n  t h i s  s u i t  both p a r t i e s  personal ly  appeared and gave testimony. 

Appel lant ' s  p a r t i a l  o r  l i m i t e d  confession i n  h i s  l e t t e r  t h a t  he had been 

&t l e a s t  to  some degree d e r e l i c t  and incons idera te ,  which was but an ad- 

mission without c o n t r i t i o n ,  was given due considerat ion bv the s p e c i a l  

master and the chancel lo^ and i t s  s ign i f i cance  has not  escaped us.  

Appellant admits t h a t  he  has never s ince  the  f i n a l  s e p a r a t i o n  

made any attempt a t  r e c o n c i l i a t i o n  although he t e s t i f i e d  t h a t  he had 

attempted t o  c a l l  h i s  wife and t o  see her .  I f  appel lan t  i n  good f a i t h  

had des i red  a  r e c o n c i l i a t i o n  he could a t  l e a s t  have w r i t t e n  i n  a  manly, 

I pen i t en t  and f o r t h r i g h t  way t o  h i s  wife and sought h e r  forg iveness  and 



an at tempt  on h i s  p a r t  would m a n i f e s t l y  have been unava i l i ng  f o r  

he never  d i d  f a i r l y  and f r a n k l y  admi t ,o r  w i t h  any d i s p l a y  of 

p&fwfi66 seek  fo rg iveness  f o r , h i s  misconduct toward h i s  w i f  e ,  Cer- 

t a i n l y  t h i s  i s  t r u e  w i t h  r egard  t o  t h e  misconduct toward which Miriam 

 ord don's cons t an t  complaint  w a s  d i r e c t e d .  Appel lant  never  expressed a 

bona r i d e  r e g r e t  f o r , o r  promised t h a t  i n  t h e  f u t u r e  h e  would r e f r a i n  

from, t h e  course of  conduct which he must have known w a s  more than 

human f r a i l i t y  could -and c o n s t a n t l y  and i n d e f i n i t e l y .  Under t h e s e  

c i rcumstances  we a r e  compelled t o  agree w i t h  t h e  Chancellor1s con- 

c l u s i o n  t h a t  no good f a i t h  a t tempt  a t  r e c o n c i l i a t i o n  was ever  made by 

a p p e l l a n t .  

Jue conclude t h a t  t h e  Pennsylvania  decree  h o u l d  n o t  be he ld  

t o  ope ra t e  as r e s  a d j u d i c a t a  upon the f i n a l  decree  now under review 

f o r  t h e  cause of act ionwas d i f f e r e n t  i n  t h a t  s u i t ,  no r  should i t  be 

h e l d  t o  work an e s t o p p e l  by judgment as t o  the  a p p e l l e e l s  cause of  

a c t i o n  h e r e i n ,  to-wit :  ( c o n s t r u c t i v e )  d e s e r t i o n  because t h e  i s s u e s  - 
~ o i n t s  and ques t ions  a c t u a l l y  l i t i g a t e d  and determined - were n o t  t he  

same i n  bo th  a c t i o n s .  Therefore ,  such  decree  i s  n o t  a ba r  t o  th i s  s u i t  

f o r  i t  i s  no t  e n t i t l e d  t o  f u l l  f a i t h  and c r e d i t ,  It i s  f u r t h e r  our  

conc lus ion  that  the  f i n a l  decree  of d ivorce  g ran ted  upon t h e  ground 

of d e s e r t i o n  should be and it i s  hereby a f f i rmed.  

Affirmed. 

sebring, c. j . , t e r r e l l  and THOMAS, JJ. ,c$ncur 


