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IN THE SUPREME COURT OF THE STATE OF FLORIDA

ALICE LETTIG HASKIN, also
known as ALICE LETTIG SIEMS,

)
: )
Appellant, H
) APPEAL TO THE SUPREME COURT
t TFROM AN ORDER OF THB CIRCULT
) COURT AFFIRMING A FINAL ORDER
; AND JUDGMENT OF THE COUNTY
)
)
)

’ JUDGE'S COURT
WALTER E. HASKIN, individually :
and as administrator of the
Estate of Edwin Eester Haskin,
deceased, and LORAINE HASKIN
EVANS,

| Appellees,

HISTORY OF THE CASE

This is an appeal from the‘Final Judgment or Order of
the Honorable GC. E. Chi;lingworth,’one of the Circuit Judges
of the Fifteenth Judicial Circuit of Florida in and for Palm
Beach County, dated July 2,»1952, and recorded in Chancery
Order Book 22l, at page 598, which said Final Judgment or Order
affirmed the Final Order of the Honorable Richard P. Robbins,
County Judge, dismissing the Petition for Revocation orf the

Appointment of Administrators, deated the 12th day of June, 1952.

Bdwin BFaster Haskian, the deceased; died intestate on .
October 23, 19u9rand the Honorable Je K. Williamson and George W.
Coleman were appointed administrators pursuant to a petition»
filed in the County Judge's Court by Walter . Haskin and Lorailne
Haskin Evans, the survivingrbrother and sister of the deceased.
On May 15, 1950 the appellant made gn_unsuccessful attempt to.
prove an oral agreement to make a will by which she claimed the
entire estate of the decedent. On June L, 1952 the appellant
filed her Petitlon for Order Revoking the Appointment of
Administrators and other Reliefo This Petition may be found on

ppe 1 - L4 Tre., and it alleges, among other things, that the




- appellant is a widow of the decedent and that she is entitled
to his estate. She further sets forth in said Petition a
common iaw marriage which was entered into on or about the 20th,
day of October, 1942 and avers that there was cohabitation
between herself and the decedent until_theb23rd day ovactober,
1949, the day on which the decedent died. In her Petition the
appellant prays for the rempval of administrators and thét she

be appointed in their place. She further prays for an accounting

of all the assets belonging to the estate.

On June 6, 1952 the appellees filed and set forth their
joint deenses to the Petition for Order Revoking the Appointment
of Administrators and Other Relief in a pleading they entiﬁle
Motion to Dismiss Petition for Revocation of Appointment of

Administratorg and cher‘Relief. The said.Motion is found on

ppe 5 = 10 Tre. This alleged Motion to Dismiss Petition for
Revocation of Appdintment of Administrators and Other Relief
contains and sets forth_two pleas‘of res adjudicata and one plesa
of estoppPkl, and the appellees who were the respondents in the
Loﬁer Court averred in the said Motion to Dismiss that the
Petitioner did not file her blaim within the pe riod allowed by
Sece 733.16 Florida Statutes. On June 6, 1952 the respondents
gave notice of hearing on the Petition before the County Judge
and pursuant to said nofice of hearing the éttorneys of record
for the appellant and appellees appeared and_presented their
argument for and against the Petition for Order Revoking thg
Appointment‘of Administnafors and_Other Relief, On June 12{
1952 the Honorable Riphard P. Robbins, County Judge, made and
entered his Final Order Dismissing Petition for Revocation of
Appointment of Administfators; said Final Order is dated the
12th day of June, 1952 and is found on Pe 11 Tr. The appellant
being aggrieved by this Final Order Dismissing Petitlon for

‘Revocation of Appointment of Administrators prosecuted her appeal
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to the Circuit Court where it was affirmed on tre 2nd day of ’
July; 1952 by the Honorable C. E. Chillingworth, Circuit Judge,
and recorded in Ghancery_Order_Book 22y, at page 598. Said
Order Affirming Order of County Judge's Cqurt.is found on

p. 15 Tr. After the appellant had_giren her Notice of Appeal
to Circuit Court the Honorable J. K. Williamson and George W.
Coleman, administrators, tendered their resignation as admin-
istrators. That the said resignation was accepted py the Court
and said administrators, as well as their attorneys, were pald
the balance of their fees in full from the funds belonging to
the estate and Walter E. Haskin, the brother of the deceased,

was thereupon appointed administrator of the estate.

Since no testimony was taken in the Lower Cqurt in
support of or against the Petition for Order Revoking the Appoint-
ment of Administratprs and Other Relief,_or in support of or
against the pleas set forth in the alleged'Mptionvtp Dismiss;
Pétition for‘Revocation of Appointment of_AdminiStrators and
Oﬁher Relief, the matter is now before_the Supreme Court of the

State of Floridae on the pleadings heretofore d escribed.

QUESTIONS OF LAW INVOLVED

I. WHETHER THE BROTHER AND SISTER OF A DECEDENT, WHO WERE
MADE RESPONDENTS IN A SWORN PETITION FILED IN THE
COUNTY JUDGE'S COURT, HAVE ANY FURTHER STANDIKG IN
COURT TO CLAIM THE ESTATE AFTER ADMITTING THE
PETITIONER'S ALLEGATION THAT SHE IS THE WIBOW OF THE
DECEDENT AND IS- ENTITLED TO THE ESTATE?

II. WHETHER THE RESPONDENTS NAMED IN A PETITION FOR
REVOCATION OF APPOINTMENT OF ADMINISTRATORS AND OTHER
RELIEF FILED IN THE COUNTY JUDGE'S COURT ARE REQUIRED
TO SET FORTH ALL THEIR DEFENSES IN THE ANSWER?

ITI. WHETHER A MOTION TO DISMISS SHOULD BE GRANTED IF ON
ANY REASONABLE HYPOTHESIS EQUITY. IS SHOWN TO EXIST?

- 3 -




Qe IV. WHETHER THE WIDOW WHO FILES A PETITION IN THE COUNTY
JUDGE'S COURT.TO REVOXKE THE ORDER APPOINTING THE
ADMINISTRATORS AND FOR OTHER RELIEF IS ENTITLED TO
TYE LETTERS AND TO THE RELIEF SOUGHT IN HER PETITION

' WHEN THE MATERIAL ALLEGATIONS AND FACTS SET FORTH IN
THE SAID PETITION ARE NOT DENIED BY THE RESPONDENTS
WHO SET THE MATTER DOWN ON THE PETITION FOR .HEARING
BEFORE THE COURT?

Qe V. WHETHER THE PLEAS SET FORTH TO BAR THE ACTION SHOULD
BE SUSTAINED WHERE THEY SHOW ON THEIR FACE THAT THEY
ARE FRIVOLOUS AND DUPLICIOUS?

(UNDER SECOND ASSIG GNMENT OF ERRORS)

Qe I« WAS IT AN ERROR FOR THE COUNTY JUDGE TO SUSTAIN THE
PLEAS OF RES ADJUDICATA SET FORTH BY THE RESPONDENTS
IN PARAGRAPH 1 OF THEIR JOINT DEFENSES, IN A PLEADING
THEY ENTITLED MOTION TO DISMISS PETITION FOR REVOCA-
TION OF APPOINTMENT OF ADMINISTRATORS AND OTHER RELIEF?

Qe II. WHETHER A PETITIONER WHO FILES A PE TITION FOR ORDER
REVOKING THE APPOINTMENT OF ADMINISTRATORS AND OTHER
RELIEF IN THE COUNTY JUDGE'S COURT, IN WHICH SHE SETS
FORTH THAT SHE IS THE WIDOW OF THE DECEDENT WHO DIED
WITHOUT ISSUE AND THAT SHE IS ENTITLED TO THE ESTATE
AXD PRAYS THAT SHE BE APPOINTED ADMINISTRATOR AND FOR
AN ACCOUNTING, IS BARRED BY PROVISIONS OF SECTION
733416 “LORIDA STATUTES?

(UNDER THIRD ASSIGNMENT OF ERRORS)

Q. I. SHOﬁLD THE COUNTY JUDGE HAVE TREATED THE ALLEGED MOTION
TO DISMISS THE PETITION FORREVOCATION OF APPOINTMENT OF
ADMINISTRATORS AND OTHER RELIEF AS AN ANSWER?

- (UNDER FOURTH ASSIGNMENT OF ERROR)

Q.I. WHETHER THE RELIEF SOUGHT IN THE PE TITION FOR ORDER
REVOKING THE APPOINTMENT OF ADMINISTRATORS AND OTHER
RELIEF SHOULD BE GRANTED WHERE THE MATERIAL ALLEGA-
TIONS WERE NOT DENIED AND THE MATTER WAS SET DOWN FOR
HEARING BEFORE THE COURT BY THE RESPONDENTS?

(UNDER FIFTH ASSIGNMENT OF ERROR)

Qe I. WHETHER THE APPELLANT HAS HAD HER CAUSE DETERMINED
UNDER THE PROCEDURE APPLIED TO OTHER SIMILAR CASES
IN THE COUNTY JUDGE'S COURT?

(UNDER SIXTH ASSIGNMENT OF ERROR)

Qe I. WAS IT AN ERROR FOR THE COUNTY JUDGE TO SUSTAIN THE
MOTION TO DISMISS THE PE TITION FOR REVOCATION OF
APPOINTMENT OF ADMINISTRATORS AND OTHER RELIEF AND TO
'DISMISS SAID PET ITION WITH PREJUDICE?

(UNDER SEVENTH ASSIGNMENT OF ERROR)

Q. I. WHETHER THE FINAL JUDGMENT OF THE COUNTY JUDGE'S COURT,
MADE AND ENTERED ON THE 12TH DAY OF JUNE 1952 (p. 11 Tr.)
IMPATRED THE OBLIGATION OF THE COMMON LAW MARRIAGE
CONTRACT, DENIED THE DUE PROCESS OF LAW AND EQUAL
PROTECTION OF THE LAW IN VIOLATION OF THE CONSTITUTION
OF THE UNITED STATES?

-l -



FIRST ASSIGNMENT OF ERRORS

- The first assignmehthof_errorﬁisra’Final Judgment or
Order of the Honorsble C. E. Chillingworth, one of the Circuit
Judges of the Fifteenth Judicial Circuit of Florida, in and for
Palm Beach County, dated July 2, 1952, and recorded in Chancery
order Book 22l at page 598, which sald Final Judgment or Order
affirmed the Final Order of the Honorable Richard P. Robblns,
-County Judge, dismissing the Petition for Revocation of Appoint-
ment of Administrators and Other Relief, dated the 12th day of
J’Ime s 1952.

I. WHETHER THE BROTHER AND SISTER OF A DECEDENT, WHO WERE

MADE RESPONDENTS IN A SWORN PETITION FILED IN THE
COUNTY JUDGE'S. COURT, HAVE ANY FURTHER STANDING IN
COURT TO CLAIM THE ESTATE AFTER ADMITTING THE
PETITIONER'S ALLEGATION THAT SHE IS THE WIDOW OF THE
DECEDENT AND IS ENTITLED TO THE ESTATE?

- The County Judge ruled against therqantentionbof the widow

that the brother and sister had no further standing in Court.
ARGUMENT

1. Since the_appellees,iwho were respondents  in the
Lower Court, set forth their joint defenses in a pleading
entitled Motion ﬁo Dismisé the Petition for Order Revoking the
Appointment of Administrators and Other Relief, and in said
defenses they_failed to attack the validity of the marriage, and
failed to deny the existence of the widow or the relief she was
seeking in her Petition_fof Order Revoking the Appointment of
Administrators and OtthIRelief,-the appellees, brother and
sister,‘haﬁe no further standing in Coﬁrt since the widow would

‘be the sole heir to the estate.

- 2¢ Im support of thiSFQOntentiqn:we c;te the case

In Re Knight's Estate, 155 Fla. p. 869; 22 So. 2d 249, In this
case the Supréme Court held that the petition having shown upon

its face that the deceased died leaving a surviving spouse, the
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brother and sister could notrtake under Statute Sec. 731l.23 F.S.A.

and that they have no interest in the estate.

3. In support of this contention we further cite the

case of Hudnell v. Hemm, 183 Ill. 486, 56 N.E. 172, 175, L8,

L.R.A. 557, 75 Am. St. Rep. 124, In this latter decision the
Supreme Court of Illinols held that it is immaterial whether

the widow has barred or estoppédyherself from taking or not, as
her right tb inherit does not under the Statute depend on any

of her acts so to speak, but on her existence at the time of the
death of the decedent. This case supports the contention of the
appellant that the brother and sister are not heifs at law
because the Petition shows on its face that the deceased left a |
sufviving widow and the brother snd sister in their joint defenses

have admitted thils facte

4. We further cite the case of In Re Thompson Estate

145 Fla. p. 42, 199 So. Rep. p. 352. In this case the Supreme
court of Florida held:

"The law is well settled that a common law
marriage 1s recognized as a valid marriasge in
this state and 1t is also gsettled in all
jurisdictions where common law marrlages are
recognized as valid that when such marital’

© status once obtains it cannot be dissolved,
except by dedth or by decree of a court of
competent. jurisdiction." :

See!Cargile Ve Wood, 63 Mo. 501; Badger v. Badger,v88 N.Y.

5&6;.h2 Am. Rep. 263; Melster v, Mqofe, 96 U. S. 76, 244 L. Ed.

826; Hulett v. Carey, 66 Minn. 327, 69 N. W. 31, 34 L.R.a. 384,
61 Am. St. Rep. 419; Peters v. Poters, 73 Colo. 271, 215 P. 128,

33 A.L.R. 2li; Coad v. Coad, 87 Neb. 290, 127 N. W. L55.

5. We further contend that common law marriages are
recognized and sustained by the laws of Florida and we cite the

following decislons: Thompson v. Harris, et al 148 Fla. p. 329,

L4 So. 24 385; Mendel v. Mendel, Fla., 1 So.2d 571; Orr v. State,




129 Fla. 398, 176 So. 510; Garcia v. Exchange Nat. Bank, 123 Fla,
726, 167 So. 518; Catlett v. Chestnut, 107 Fla. 498, 146 So. 241,

91 A.L.R. 212;_LeBlanc v. Yawn, 99 Fla. 328, 126 So. 789; Chaves v,
Chaves§.797Fla. 602?'84 So. 672; Madison v. Robinson, 95 Fla. 321,

116 So. 31; Warren v, Warren, 66 Fla. 138,‘63 So. 7263 Caras v.

Hendrix, 62 Fla. L4hé6, 57 So. 345; Daniel v. Sams, 17 Fla. L487.

TT. WHETHER THE RESPONDENTS NAMED IN A PETITION FOR
REVOCATION OF APPOINTMENT OF ADMINISTRATIORS AND OTHER
RELIEF FILED IN THE COUNTY JUDGE!S COURT ARE REQUIRED
TO SET FORTH ALL THEIR DEFENSES IN THE ANSWER?

) The Lower Court ruled that the respondents Were'nagwmeqﬁfnedf

to set forth their defenses in the answer.

ARGUMENT

Sec. 732.08 F.S.A.; under the title of Estates of
Decedents, sets forth the following mandatory provision:
NThe answer shall in short and simplé nAnnen
set up the facts constituting the defense."
However, the appellees erroneously attempted_to set forth
their defenses in their Motion‘to>Dismiss_Petition for Revocation

of Appointment of Administrators and Other Relief. (pp 5 - 10 Tr.)

III. WHETHER A MOTION TO DISMISS SHOULD BE GRANTED IF ON
ANY REASONABLE HYPOTHESIS EQUITY IS SHOWN TO EXIST?

The Lower Court ruled that the Petitibn for Order Revoking
the Appointment of Administrators and Other Relief was without

equitye.
ARGUMENT

A motion to dismiss should not be granted if on any
reasonable hypothesis equity is shown to exist. This principle

conforms with our doctrine of Stare Decisise. In the_case of

Hannum, et a8l v. Hannum Co. 135 Fla. 1, 184 So. 765, the Court
adhered to the following principle:
"A motion to dismiss is a severe remedy and
should not be granted if on any reasonable
hypothesis equity is shown to exist."
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TER THE WIDOW WHO FILES A PETITION IN THE COUNTY
T ?%%E%?g EE%RT TO REVOKE THE ORDER APPOINTING THE

ADMINISTRATORS AND FOR OTHER RELIEF IS ENTITLED TO
THE LETTERS AND TO THE RELIEF SOUGHT IN HER PETITION
WHEN THE MATERIAL ALLECATIONS AND FACTS SET FORTH IN
THE SAID PETITION ARE NOT DENIED BY THE RESPONDENTS
WHO SET THE MATTER DOWN ON THE PE TITION FOR HEARING
BEFORE THE COURT? - v

The Lower Court denied the relief gsought in the Petitiqn
for Order Revoking the Appointment of Administrators and Other
Relief,

ARGUMENT

‘Sec. 7321l FeS.As.contains the following mandatory

provision:

fThe surviving spouse shall first be entitled
to Letters.”

Sece 731e23 FeS.A. cbntains the following marndatory
provision: | J . |
"The reél_and personal property of an
estate shall descend and be distributed as
follows: « . « if there be no lenial’
descendants, to the surviving spouse."

_ At the time the appgllees fileq their defenses_tq.the
Petition for Order Revoking the Appointment of Administrators
and Other Relief (pp. 1 - L Tr.) they set the matter down for
hearing on the ééid Petitlon and appeared in Court and presented
their arguments in favor of their defenses to the Petition for
Order Revoking the Appointment of Administrators and Other
" Relief (pp. 1 - I Tr.). ‘Singe the respondents did not question
the validity of the marriage, or deny the existence of the widow
or the right to the relief sought in her Petition for Order
Revoking the Appointment of Administrators and Other Relief, the
Lower Court should have then and there iésue@ Letters to the 7
Petitioner and granted.thefother relief prayed for. At common law

she was entitled to a judgment nil dicit.
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The appellees waive the benefits of the Statute requiring
the expiration of ten (10) days frémAdaterof filing of eanswer
before the cause stands at ;ssue, Wherq_they'appeared and
participated_in ﬁhe hearing,_especially since theyrsét the matter
down for hearing. The presumption is that all their defenses’

were before the Court for adjudication.

In support of our contention we cite the case of Flemi ’

et al v. Ossinsky, 158 So° p. 116; 117 Fla. 3&8. Also the case

of Waring, et al v. Bass, 80 So. 51, 76 Fla. 583.

We further contend the appellant, in her Petition for
Order Revoking the Appointment of Administrators (pp. 1 - L Tr.)
complied with Statute 732.08, wherein it provides:
#The petition shall state in short and simple
manner the facts constituting jurisdiction of

the court and the ground of the proceedings,
and shall pray for such relief 23 is desired."

This Section further-provides that:

"No defect or form shall impair substantial
rights."

V. WHETHER THE PIEAS SET FORTH TO BAR THE ACTION SHOULD
BE SUSTAINED WHERE THEY SHOW ON THEIR FACE THAT THEY
ARE FRIVOLOUS AND DUPLICIOUS?

The Lower Court deniéd the contentiqn of the appellant that
the pleas_set forth to bar the action were frivolous and dupliciouse.
ARGUMENT

The ‘appe_lrlant Wa_s not allowed the time or the opportunity
to file a motion to stpike the pleas or to offer evidenca and

testimony to show why said pleas should not be sustained,




SECOND ASSIGNMENT OF ERRORS

It was error to sustain the motion to dismiss which contained
pleas of res-adjudicata, estoppel and inconsistent remedies in
bar of thé_relief sought in the petition, all in violation of the

laws of pleading and the rules of practice.

Q. I. WAS IT AN ERROR FOR THE COUNTY JUDGE TO SUSTAIN
i THE PLEAS OF RES ADJUDICATA SET FORTH BY THE
RESPONDENTS IN PARAGRAPH 1 OF THEIR JOINT
DEFENSES, IN A PLEADING THEY ENTITLED MOTION TO
DISMISS PETITION FOR REVOCATION OF APPOINTMENT

OF ADMINISTRATORS AND OTHER RELIEF?

The Lower Court sustained the pleas over the objection

of the appellant.
ARGUMENT

The pleas of res adjudicata and estoppel failed to set
fdrth the answers and failed to aver that answers were filed;and
further failed to aver that the allegations as to the title of
 relief against the respondents were gubstantially the same as in
the cause of action befope the Court.. In Suppqrt or this conteptiop

we cite Lindsay, et al v. McIver, et allSl Fla. }}63; 40 So. Rep.619.

In the case of DaCosta v. Dibble Lo Fla. 418, 24 So. 911 the

Supreme Court of this state held that:

"A plea setting up a former decree in bar must
set forth so much of the bill and answer as will
suffice to show the same point was then at issue
and should aver that the allegations as to the
title to relief as against the defendant were
substantially the same as in the second cause of
action.” ;

This is a controlling case and i1t goes on to cite a

number of controlling decisions from other states and from other

authorities.i The pleas of res adjudicata &nd estoppel do not show
on their face that a bill of complaint or petition have been

filed in any of the former causes of action setting forth common
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law merriage, the existence of a surviving spouse or a prayer
for Letters, the removal of the administrators and an accounting
of the administrators. Therefore, the pleas set forth to bar

this cause of action are frivolous and bad and do not conform

with our doetrine of Stare Decisis.

The first plea of res adjudicata is joined with the
second plea and two appeals in such ‘a confusing manner that the
Court would ordinarily be deceived into believing that the pleas
have merit and should be glIOWed to bar ﬁhis cause of action.

It is apparent that the respondents intended to include both
judgments and the two appeals in one plea in a manner which
would hide their deficiencies as well as their total lack of

merite.

In the case of Brundage, et al v. O'Berry, 10l Fla. 320,

13l So. 520, the Supreme‘Court defines res adjudicata and says

that:

"It involves concurrence of identity in thing

sued for, identity of cause of action, identity of

parties, and identity of quality in person for or

against whom claim is made."

Therefore, the pleas of res adjudicata and estoppel
set forth by the respondents to bar the present cause of action
show on their face that they are frivolous and duplicious;
that the pleas set forth to bar the action should not have been
sustained by the Lower Court because they show on their face

that they are so framed as to prejudice, embarrass and delay a

fair trial in this cause.

In the case of Armstrong, et al v. the County of Manatee,
dt al, 449 Fla. 273; 37 So. 938, the Court held that:
"There is no averment that such adjudication was
on the merits, nor are the demurrers in the motion

set forth so the court can say that the decree or
matter have been. on the merits.®
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Tn the case of Prasl v. Praal 58 Fla. 496, the court

held that:

"It is of the essence of estoppel by judgment
that it be made certain that the precise facts
were deternmined by the former judgment. If there
is anhy uncertainty as to the matter formerly
adjudicated, the burden of showing it with
sufficient certainty by the record or extrinsi-
cally is upon the party who claims the benefit
of the former judgment."

This is also a controlling case‘on_this point and it

cites a number of controlling declsions from other states in

support of this contention.
This case also lays down the following principle:

"In general a final judgment on demurrer is
not a bar to a second suit or action for the
seme cause between the same parties as an
estoppel by judgment because of the former
adjudication.”

We further cite Keen v. Brown, et al, h6 Fla, u87;

35 So. 4jOl; Day v. Weaddock, et ux, 104 Fla. 251; 14O So. 668.

The plea of res adjudicata, which involved the matter
of an unsuccessful attempt by the appellant to obtain a
declargtory decree in the Circuit Cpurt defining her marital
status! shows §n_its face that it was not determined on its
merits. The Circuilt Court dismissed this cause of action
because the Court did not have jﬁrisdiction of that phase of the
case. The pléa did not set up‘the answer and neither did it
aver that there was a final judgment in the prior action between
the same parties for the‘same cause of action. We cite the
case of Walton Land & Timber Co. v. Louisville & K. R; Co;
69 Fla. 1723 68 so. AAS.

In the case of Mack v. U. 8. 29 F. Supp. 65, the Court
held that:

"A dismissal on Jurisdictional grounds does not
deprive a plaintiff of right to bring another action.”
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The doctrine of res adjudicata is not available as a
bar to a subsequent action if the judgment in the formerraction
was rendered because of a misconception of the remedy available,
See Sec. 21C, p. 946 Am. Jur., which gives a long line of

decisions from every section of the country in support of this

contention. See also In Re Power 115 Fed. 69. 'n this connection

we cite the case of Xent, et al v. Sutker, 40 So. 24 145;

In the case of Bell v. Niles, 55 So. 392, 61 Fla. 11k,

the Supreme Court held thét:

"An order to sustain a contention of res

ad judicata the complete record in the former

suit, including the Judgment thereln, should

be offered in evidence and not incomplete

or detached portions thereof.M

The judgmenﬁ of the Circuit Court; dismissing the prior
cause of action set forth by‘the respondents as a plea of res
adjudicata, not only failed to set forth the answér or the motion,
but it did not set_forth the'full bill of complaint and neither
does 1t show on its face that the precise questions were 1nvolved
This judgment recites that the matter was barred by res adjudicata,
but this part of the Judgment would be void because if the Circuit
Court did not have jurisdiction of the subject matter then it
had no power to say that the matter before it was res adjudicata.
A judgment rendered without jurisdiction leavés the parties
where the court found them. Such a judgment would have no value
as a plea of res adjudicata. An absolute want of jurisdiction
of the»subject matter or cause of action caunnot be waived, nor
can the doctrine of estoppel be invoked to confer jurisdiction on

a gtribunal which has no Jjurisdiction of the subject matter.

Sec. 1096 p. 1275 Puterbaugh C. L. Pl. & Pr. 10th Rd.
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In support of this contention the appellant cites

Sec. 430, p. 91, Am. Jur. Vol. 31, and this section goes on to

say that:

A void judgment is not entitled to the
respect accorded a valid adjudication but
may be entirely disregarded or declared in-
operative by any tribunal in which effect
is sought to be givern to it. It is attended
by none of the consequences of a valid
adjudication. It has no legal or binding
force or efficiency for any purpose or at any
place. It cannot affect, impair or create
rights. It is not entitled to enforcement and
is ordinarily no protection for those who seek
to enforce it. All proceedings found on the
void judgment are themselves regarded as in-
valid. In other words, a void judgment is
regarded as a nullity. We are not speaking
now of that part of the judgment which dis-
missed the case but that part of the judgment
which took into consideration the doctrine of
res adjudicata."

Sec. 431, p. 92 Am. Jur. Vol. 31 further states that:

"g void judgment cannot be cured by subsequent
proceedings. Such a judgment cannot be validated,
corrected and even the legislature may not ratify
a void judgment so as to impart validity to it."

:In paragraph 2 of the Motion to Dismiss Petition for
Revocation of Appointment of Administrators and Other Relief
(pp. 5 - 10 Tr,) the respondents'reigstate the pfior»judgment
set forth in paragréph l. The appeals wére also.repeated in
paragraph 2, but the respondents claim a different efrect for
'this judgmént and the appeals than they did for the.same judg-_
‘ment and appeals in paragraph l. In paragraph 2 they set the
Judgment up under the‘dqcﬁrine of‘estoppel and in paragraph 1 v
they set forth the same judgment and appeals under the doctrine
of res adjudicatae. The pleas are frivolous and duplicious.
They are so framed that they may deceive the court into believing
that they have merit. 1In setting forth theilr pleas the respondents

do not conform to the doctrine of Stare Decisis and neither do

“they conform with the doctrine of res adjudicata. These pleas
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are so framsd that they prejudice, embarrass and delay a fair

trial of the cause.

The respondents set forth in paragraph 2 certain
allegations of an answer which the appellant is alleged to have
filed in a prior cause of action and they now claim that her |
.admissions therein will operaté as an estoppel, but they‘failed
to set forth her testimony in the same cause of action in which
the sgppellant under oath explained her.pQSition, In her ’
deposition taken in this métter at 10:00 otclock A. M., February 16,
1951, her testimony shbwedrthat>she did not understand it to mean
that the deceased was uamerried at the time of his death, but
under oath»She,testified that he.was married and she further
testified that she did not understand that the answer meant that
she was single at the time Mr. Haskin died, but that she under-
stood it to mean that she whs single at the time she met Mr.

Haskin.

In the deposition of Alice Lettig Siems,‘et al, taken
on Monday; the Lth day of December 1950, on cross-examination,
the appellant was asked the follbwing questioné by an attorney

for the appellees in this case:
"Q. Now, dld you sver enter into a marriage ceremony
with Edwin Easter Hgskin, the decedent?
A. By mutual égreement, yese.
Q. And where did this ceremony take place?
A. In October 19h2.

Q. No, I said -- You just said when, now, will
you tell us where?

A. In Palm Beach."

And prior to that, in another deposition, on page 3,

one of the attorneys for the appellees asked the appellant the

following questions:
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"Qe Are you married?

A. Tama widows,

Qe Werg you married before becomlng a widow?
A. TYes.

Qe What was your husband's ﬁame?

A. Mr. E. BE. Haskin was nmy husband, and before
that I was married to Doctor H. B. Siems of
Chicago.

Qe Were you divorced from Doctor Siems?

A. In November 1939.%

The Court may take judicial notice of these depositions
since the matter was before this Court priof hereto on éppeal._
The allegation of the answer relied upon by the appellees as an
estoppel did not answer any allegations or matters set forth
by the petitioners; If this part of the answer served any
purpose whateveg it waguto set up an estoppel in a subsequent
cause of actione In any event the appellees should have set
forth their entire answer in“theirrplea or attached a copy

thereto and the appellant should have been allowed the opportunity
of explaining the allegations in this part of the answer when the

matter came before the Lower Court on June 12, 1952,

In the case of Carter v. Bennett, 4 Fla. 2833 56 U.S. 3543

1y L. Bd. 727, the Court held:

"The admissions of a party to a suit, either
express or implied from his conduct are not
conclusive against him, as he may explain them
or show that he was mistaken though the admis~
sions were under oath."

In the case of Coral Realty Co. v. Peacock Holding Co.,

138 So. 622, 103 Fla. 916, the Court held that::

"Estoppel by metter of record is such as arises

from or is founded upon adjudication of competent
court.”

This principle is also adhered to in the case of Gray v.
Gray, 107 So. 261; 91 Fla. 103. |
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~In any event, matters which do not appear on the face

of the petition may not be raised by motion.

The Supreme Court of Florida iIn the case of Southern

Life Insurance & Trust CoOe. Ve Lanier, 5 Fla. 110, held that:

MMatters dehors the bill can only be raised
- by.plea in order to be available. The very
attempt to set them up in support of a demurrer
is fatal to the demurrer.!

It is elementary law that, where a plea does not state
a complete defense or the necessary facts are to be gathered by
inference alone, the plea should be overruled. In this connection

the case of Hemphill v. Nelson, 116 So. L498; 95 Fla. 498, the

Supreme Court had this to say:

"Party . in chancery must in pleading, state-
circumstance of written instrument relied on,
and attach it or a copy thereof to the pleading,
or allege satisfactory reason for non-production."

Qe IT. WHETHER A PETITIONER WHO FILES A PETITION FOR ORDER
REVOKING THE APPOINTMENT OF ADMINISTRAT RS AND OTHER
RELIEF IN THE COUNTY JUDGE'S COURT, IN WHICH SHE
SETS FORTH THAT SHE IS THE WIDOW OF THE DECEDENT WHO
DIED WITHOUT ISSUS AND THAT SHE IS ENTITLED TO THE
ESTATE AND PRAYS THAT SHE BE APPOINTED ADMINISTRATOR
AND FOR AW ACCOUNTING, IS BARRED BY PROVISIONS OF
SECTION 733.16 FLORIDA STATUTES?

We believe that the Lower Court ruled that she was
barred by this Statute.

 ARGUMENT

Sec.'733,16 of the Florida Statutes, among other things,

provides as follows:

"Nothing herein contained shall be construed to
require any legatee, devisee or heir at law to file
any claim for his share or interest in the estats
to which he may: be entitled."
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In the case of Tibbetts Corner, Inc. v.rArnold, et al,

18, Fla. 239, the Supreme Court held as follows:

"The statute of limitations or nonclaims does
not apply because appellant is not a common
creditor sceking to enforce a debt or demand
against the estate."

The case of Henderson et al v. Chaire, 35 Fla. L123;

17 So. 574, is a ruling case on this point and it also covers
many other vital points of law in connection with the case before
the Court. The Court in this case held that the plaintiff was

not barred even though the matter was filed several years after

the notice of creditors was glven. The Petition for Order-

Revoking the Appointment of Administrators (pp. 1 - L Tr.) shows
on its face that the petitioner is not making any claims or
demands against the estate, but rather she says that she is

entitled to the estate. Therefore, she is not barred by the

statute of nonclaims.

In the_Henderson case_last cited, the Court made the

following observation:

"Were it not for the fact that the complainant
has been for more than 10 years persistently
knocking at the doors of the courts for the
enforcement of rights that for ought is shown to
the contrary should voluntarily been accorded
to her without any litigation at all we would have
remanded the cause for further testimony and
accounting.”

And in this case the Court makes another important
observation that the complainént widow became entitled to her

-interest in the estate at once upon the death of her husband.

The appellees further claim that the cause of action
set forth by the Petition for Order Revoking the Appointment
of Administrators (pp. 1 - I Tr.) is barred because it is

inconsistent with the former remedy she was seeking. However,
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the unsuccessful attempt to prove an p:al agreement to make a
will is not inconsistent with the cause of éction now before

the court. EHad the petitioner been successful in establishing

a will, even though the will did not give her all of the estate
as she claimed, she might be barred by the decision. We contend

that the pe titloner was mistaken in her remedy.

Tn the case of Capital City Bank v. Hilson, 60 So. 189;

6L Fla. 206, the Supreme Court of Florida held that:

"If in fact or in law only one remedy exists,
and o mistaken remedy is pursued, the proper
remedy is not thereby waiveds More than one
remedy must actually exlst. The doctrine of
electlion of remédies does not apply to a case
where a party in his first action mistook his
remedy."

We again quote Sec. 210, p. 948, Am. Jur., Vol. 30.

Intent of laws is that every person shall have remedy

by duercoﬁrse of law for every injury done him. (Const.

Declaration of Rights)e.

It is further contended that the appellees did not
raise the question of inconsistent remedies in proper form and

manner. It is'fufther contended that it, like the other pleas

set forth, is both frivolous and duplicious.

THIRD ASSIGNMENT OF ERROR

It was error to sustain the Motion to Dismiss the

Petition when said motion should have been treated as an answer.
Qe I. SHOULD THE COUNTY JUDGE HAVE TREATED THE ALLEGED

MOTION TO DISMISS THE PETITION FOR REVOCATION OF

APPOINTMENT OF ADMINISTRATORS AND OTHER REL IEF AS

AN ANSWER?

The County Judge did not treat the Motlon to Dismiss the
VPetition for Revocation of Appointment of Administrators and

Other Relief as an Answer.
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ARGUMENT

Sec. 732.08 F.S.A. makes the following provision
under pleadings:
' "Either party may test the sufficiency of an

adversary's pleading, or any part thereof by
motion."

However, when the defenses are set forth, especially
ple as of res judicata, estoppel, inconsistent remedies and

the statute of limitations, as well as other matters dehors the

petition they must be set forth in the answer.

Sec. 732.08 F.3.A. makes the following mandatory

provision:

"The answer shall in short and simple manner
set up the facts constituting the defense.®

In the case of Citizens Bank & Trust Cc. v. CGray,

130 So. 27&; 100 Fla. 958, the Supreme Court held as follows:

"Defendant must answer positively when facts
are within his knowledge, and evasive and
gualifying answer constitutes admission."

FOURTH ASSIGNMENT OF ERROR

It was error for the Court to sustain the several
pleas in bar set forth in the motion to dismiss; when said
pleas should have been stricken, dismissed,_and this ceuse then |
and there decided in favor of the éppellaht.

Qe I. WHETHER THE RELIZF SOUGHT IW THE PETITION FOR ORDER

REVOKING THE APPOINTMENT OF ADMINISTRATORS AND OTHER

RELIEF SHOULD BE GRANTED WHERE THE MATERIAL ALLEGA-

TIONS WERE NOT DENIED AND THE MATTER WAS SET DOWN
FOR HEARING BEFORE THE COURT BY THE RESPONDENTS?

The Court ruled against the appellant,
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In addition to the fact that the material allegations
in the Petition for Order Revoking the Appointment of Admin-
istrators and Other Relief were not denied the respondents set
forth the doctrine res judicéta, which in itself admits the
validity of the cormon law marriage, the existence of the widow
and the relief prayed for in the said Petition. Therefore, it
would seem that it was mandatory on the part of the County Judge
to grant the relief sought by the eppellant since‘the mgtter was

set down for hearing on the Petition by the respondents.

"The defense of estoppel rests on doctrine
that parties shall not be permitted to assert
defense against another to latter's injury
where it would be inequitable.™

See (21 C. J. 1119) p. 1hll.

"Parties are not bound by judicial allegations
terminating unsuccessfully.”

See (21 C. J. 1079) p. 1439.

"FPailure promptly to assert marriage after the
death of the husband and concealment of the
precise nature of the marriage held not con-
clusive against the surviving spouse.”

See (38 C. J. 13li1) p. 2303.

It has been repeatédly held that the common law wife
does not have to assume the husband's name if the pleadings and
proof show that they had entered into the marriage relationship
pursuant to a marriage agreement. The sworn Petition for Order
Revoking the Appointment of Administrators and Other Relief
(pp. 1 - L4 Tr.) filed by the appellant in the County Judgé's
Court should be sufficient for an order granting the relief
sought therein where the matters and fagts sét forth in said

Petition are admitted by the respondent.



- PIFTH ASSIGNMENT OF ERRCR

It was error to sustain the motion to dismiss, and
dismiss the pe tition with prejudice, since the order or
judgment pertaining thereto would prevent the appellant from

having her day in Court and her cause determined on its meritse

Q.iI. WHETHER THE APPELLANT HAS HAD HER CAUSE DETERMINED
UNDER THE PROCEDURE APPLIED TO OTHER SIMILAR CASES
IN THE COUNTY JUDGE'S COURT?

It is understood that the County Judge considered
that her cause was determined under the procedure applied to

under similar casese.

ARGUMENT

The appellant or petitioner in the Lower Court was

.denied the right to strike the pleas set forth in the Petition
for Order Revoking,the Appointment of Administrators and Other
Relief (pp. 1 - I Tr.) and neither was she given the right to
offer testimony in support-of her Petition for Order Revoking

the Appointment of Administrators and Other Relie f. It is
further contended that the pe;titioner had a right to ex lain
certalin matters set up in the Motion to Dismiss the Petition
wherein it was claimed that the pe t 1tloner was estopped to claim
the relief sought in sald petition. Therefore; the appellént

was denied the right to have her cause determined on its merits.

SIXTH ASSIGNMENT OF ERROR

It was error to sustain the motion to dismiss and to
dismiss the pe tition with prgjudice; since the order or judgmant
pertaining thereto invaded the vested interest of the'appellant
in the Estate of Edwin Easter Haékin, deceased, in violation of

the Constitution of the United States and the laws of Florida.
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Qe I. WAS IT AN ERROR FOR THE COUNTY JUDGE TO SUSTAIN THE
_ MOTION TO DISMISS THE PETITION FOR REVOCATION OF
APPOINTMENT OF ADMINISTRATORS AND OTHHR RELIEF AND
TO DISMISS SAID PETITION WITH PREJUDICE?

‘The County Judge dismissed the Petition for Order
Revoking the Appointment of Administrators and Other Relief with

pre judice.

ARGUMENT

The dismissal of the Petition for Order Revoking the
Appointment of Administrators and Other Relief wi th prejudice;
withont allowing the petitioner to be heard and offer testimony
and proof in support thereof, was an invasion of the vested

rights of the petitioner in the Estate of Edwln Easter Haskin,

deceased.

‘Due process of law importe notice and an opportunity to
be heard and to defend in an orderly proceeding adapted to the
nature of the case. A judgment pronounced without any judicial
determination of the facts which alone can support it is wanting

in due process of law and may be impeached.

Since the Courts of Florida recognize cormon law
marriages it was error for the Lower Court to deny the gppellant

her right to herkday in Court and to enter an order which would

invade her vested rights.

SEVENTH ASSIGNMENT OF ERROR

It was error to sustain the motion to dismiss, and to
dismiss the petition with prejudice; since the order or judgment
pertaining thereto impaired the obligation to the common law

~marriage contract alleged in the pe titlon, and denied the due

process of law and equal protection of the law in violation of

the Constitution of the United States and the laws of Florida.
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Qe I. WHETHER THE FINAL JUDGMENT OF THE COUNTY JUDGE'S
COURT, MADE AND ENTERED ON THE 12TH DAY OF JUNE
1952 (p. 11 Tr,) IMPAIRED THE OBLIGATION OF THE
COMMON LAW MARRTIAGE CONTRACT, DENIED THE DUE
PROCESS OF ILAW AND EQUAL PROTECTION OF THE LAW IN
VIOLATION OF THE CONSTITUTION OF THE UNITED STATES?

The County Judge ruled that this was not a violation

of the Constitution of the United States.
ARGUMENT

Under the laws of the State of Florida the widow inherits
the estate Qf e deceased husband, and the title to éll his real
and personal property is vested in her by operation of law at the
time of his death. Therefo?e; until a qqurt Qf Qompetgnt
jurisdiction hgs before_itwg bil; qf complaint or”petition_ |
setting forth the common law marriage, the existénce of the_widow
and the necessary jurisdictional facts;_and that an issue is
réised therein contestinghthe“said facts; and that the court
in its usual procedure finally_determines that the complainant

or petitioner was not the wldow of the deceased or that the

cormmon law marriage was invalid, the court cannot_render a final
decision therein on the merits without depying and invading the
vested rights of the widow and without dénying her the equal
protection of the lawse. The brother and sister of the deceased
- should know that they cannot by technical pleading obtain a

' valid judgment or decree which could be legally substituted for
a decree of divorce after one of the parties to the mérriage

contract is deceased.

Respectfully submitted,

4

Attorney'for Appellant
402 Citizens Bullding
_West Palm Beach, Florida
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I do certify that a true copy of this Brief for the
Appellant has been furnished to the following attorneys for
the appellees, by mail this -[‘z ti?‘day of September, A. D.

1952

NAME - ADDRESS
Cleary, Gottlieb, Friendly & 52 Wall Street
Hamilton, Esqs. ‘ New York 5, New York
Coleman & Cook, Esqso. Harvey Bldg.
_ West Palm Beach, Florida
Williamson, Gunster & . First National Bank Bldg.
Baugher, Esqs. ’ Ealm Beach, Florida

Donithen, Michel & Davis, Esqgs. 161 South Main Street
' Marion, Ohio

| Lugszrerg/Mmi_
f¢ CONNINGHAM, /
Attorney for Appellant
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