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I?!? TEE SOPRSIE COURT OF TIEE STATE OF FLORIDA 

ALICE LETTIG HASBIN, a l so  . 
known as ALICE LZTTIG SIEHS, 

Appellant, 

\$ALTER E. I-IASKIN, individual ly  
and as  administrator  of the 
Es ta te  of Edwin Easter  Haskin, 
deceased, and LORAINE HASKIN 
EVAES , 

HISTORY OF THE CASE 

This i s  an appeal from the Final  Judgment o r  Order of 

the Honorable C ,  E. Chillingworth, one of the Circui t  Judges 

of the F i f teen th  Jud ic ia l  Ci rcu i t  of Florida i n  and f o r  Palm 

Beach County, dated July 2, 1952, and recorded i n  Chancery 

Osder Book 224, a t  page 598, which sa id  Final  Judgment o r  Order 

affirmed the Final  Order of the Honorable Richard P. Robbins, 

County Judge, dismissing the P e t i t i o n  f o r  Revocation of the 

Appointment of Administrators, dated the 12th  day of June, 1952. 

Edwin Easter  Haskin, the  deceased, died i n t e s t a t e  on 

October 23, 1949 and the Honorable J o  K. U i l l i a ~ s o n  and George W, 

Coleman were appointed administrators pursuant t o  a p e t i t i o n  

f i l e d  i n  the County J ~ d g e ' s  Court by Walter 3. Haskin and Loraine 

Haskin Evans, t he  surviving brother and s i s t e r  of the deceased, 

On May 15, 1950 the appellant  made an unsuccessful attempt t o  

prove an o ra l  agreement t o  make a w f l l  by *ich she claimed the 

e n t i r e  e s t a t e  of the decedent. On ,Tune 4, 1952 the appellant  

f i l e d  her  Pe t i t i on  fo r  Order Revoking the  Appointment of 

Allministrators and other Rel ief*  T h i s  Pe t i t i on  may be found on 

pp. 1 - 4 Tr., and i t  a l leges ,  among other  things,  t h a t  the 



appellant is a widow of the decedent and that she is entitled 

to his estate. She further sets forth in said Petition a 

comon law marriage which was entered into on or about the ZOth 

day of October, 1942 and avers that there was cohabitation 

between herself and the decedent until the 23rd day of October, 

1949, the day on which the decedent died, In her Petition the 

appellant prays for the removal of administrators and that she 

be appointed in their place, She further prays for an accounting 

of all the assets belonging to the estate* 

On June 6, 1952 the appellees filed and set forth their 

joint defenses to the Petitfon for Order Revoking the Appointment 

of Administrators and Other Relief in a pleading they entitle 

Motion to Dismiss Petition for Revocation of Appointment of 

Administrators and Other Relief, The said Eotion is found on 

pp. 5 - 10 Tr, This alleged Notion to Dismiss Petition for 

Revocation of Appointment of Administrators and Other Relief 

contains and sets forth two pleas of res adjudicata and one plea 

of estoppH., and the appellees who were the respondents in the 

Lower Court averred in the said Notion to Dismiss that the 

Petitioner did not file her claim within the pe riod allowed by 

Sec. 733.16 Florida Statutes. On June 6, 1952 the respondents 

gave notice of hearing on the Petition before the County Judge 

and pursuant to said notice of hearing the attorneys of record 

for the appellant and appellees appeared and presented their 

argument for and against the Petition for Order Revoking the 

Appointment of Administrators and Other Relief, On June 12, 

1952 the Honorable Richard P, Robbins, County Judge, made and 

entered his Final Order Dismissing Petition for Revocation of 

Appointment of Administrators; said Final Order is dated the 

12th day of June, 1952 and is found on p, 11 Tr. The appellant 

being aggrieved by this Final Order Dismissing Petition for 

Revocation of hppointment of Administrators prosecuted her appeal 



t o  the Circui t  Court where it was affirmed on the  2nd. day of 

July, 1952 by the  Honorable C. E. Chillingworth, Ci rcu i t  Judge, 

and recorded i n  Chancery Order Book 224, a t  page 598* Said 

Opder Affirming Order of  County Judge's Court i s  found on 

p. 15 T r .  Af ter  the  appellant had given her  Notice of Appeal 

t o  Ci rcu i t  Court the  Honorable J. K. Williamson and George W. 

Coleman, administrators,  tendered t h e i r  resignation as admin- 

i s t r a t o r s *  That the s a id  resignation was accepted by the Court 

and s a i d  administrators,  a s  well as t h e i r  attorneys, were paid 

the balance of t h e i r  f ee s  i n  f u l l  from the funds belonging t o  

the e s t a t e  and Walter E. Haskin, the brother of the deceased, 

was thereupon appointed administrator  of the es ta te ,  

Since no testimony was taken i n  the  Lower Court i n  

support of o r  against  the P e t i t i o n  f o r  Order Revoking the Appoint- 

ment of Administrators and Other Relief ,  OP i n  support o f  o r  

against  the pleas s e t  f o r t h  i n  the a l leged Hotion t o  D i s m i s s  

P e t i t i o n  f o r  Revocation of Appointment of  Administrators and 

Other Rel ief ,  the matter i s  now before the Supreme Court of the 

S t a t e  of Flor ida  on the  pleadings heretofore described. 

QU-E;STIONS OF LAW INVOLVED 

I. W m R  THE BROTHER awD SISTER OF A DECEDENT, kTHO WERE 
W E  RESPONDENTS I N  A SWORE PETITION FILED I N  TNE 
COUNTY JUDGE'S COURT, HAVE ANY FURTHER STANDIWG I N  
COURT TO CLAIM T r B  ESTATE AFTER ADNITTING TIFE 
PETITIONER'S ALLEGATION THAT SHE IS THE WIBOW O F  THE 
DECmmT AND IS- ENTITLXD TO TI33 ESTATE? 

11, ICEEZm THE RESPONDENTS RAKED LW A PETITIOH FOR 
RXVQCATION OF APPOII-T OF ADMIMISTRATOEiS BWD OTFER 
RELIEF FILED IR THE COUNTY JIJDGE~S COURT ARE FBQUIRED 
TO SET FOR'JX ALL THEIR DEFENSES I N  T H 3  AhTWER? 

111. 'YJHETAXER A MOTIOE TO DISMISS SHOULD BE GRANTED IF OR 
ANY REaSONABLE HYPOTKESIS EQUITY IS SEOWN TO EXIST? 



WHBT:-IER TKE WIDOW WIO FILES A PETITION I N  THE COUNm 
JUDGE'S COURT TO REVOHE mE ORDER APPOINTING TI-FE 
ADPIINISTFiATORS AND r 7 R  OTHER RELIEF IS ENTITLE39 TO 
'T!E LETTEE3 AND TO THE PcEI;IEF SOUGHT I N  KER PETITION 
WHEN THE MATERIAL BLLE;;BTIONS AND FACTS SET F3RTH I N  
THZ SAID PETITIOB MU3 NOT DBNIZD BY THE FESPONDBNTS 
W O  SET THE ivlATTE3 DOWN ON THE PETITION FOR W R I K G  
BEFORE: THE COURT? 

bTTfiTHER THE PL3A.S SET  FORTH TO EA8 T?iE ACTIOX SHOULD 
BE SUSTAIITED IdHEBE TKEY SHOW OR W I R  FACE THAT 
ARE F'RIVOLOUS AND DUPLICIOUS? 

(UNDER SECO'L?D ASSIG-T OF ERRORS) 

WAS I T  AN ERROR FOR THE COUPJTY JUDGE TO SUSTAIIT THE 
PLEAS OF RES ADJUDICATA S E T  FORTE BY E!B RESPONDENTS 
I N  PARAGRAPH 1 O F  THEIR JOINT DEFFDTSES, I N  A PLEADING 
TELEX EKTITLED MOTION TO DISMISS PETITION FOR mOCA- 
TION O F  A P P O I M m J T  OF ADI'4INISTRATORS AFTD OTHER RELIEF?  

~ E T ~  A PETITIONER WHO FILES A PE T I T I O N  FOR OPLDER 
EVOKING THE APPOINTMENT OF ADMINISTUTORS AND O T m R  
RELIEF IN THE comm JUDGE'S COURT, IH ~ I C H  SHE SETS 
FORT2 THAT SHE IS THE WIDOW OF THE DECXDEXT WHO DIED 
WITHOUT ISSUE AND THAT SRE IS E K T I T I J D  TO THE ESTATE 
AND PRAYS THAT SHE BE APPOINTED ADMINISTUTOR AND FOR 
AM ACCOUNTING, IS BARRED BY PROVISIONS OF SECTION 
733.16 FLORIDA STATUTES? 

SROULD TI33 COUNTY JUDGE EWVE TREATED TRE ALLEGED MOTIOM 
TO DISMISS T m  PETITION FORREW3CATION OF A P P O I R W T  OF 
ADP4INISTRATORS AND OTI-EER RELIEF AS AN ANSWER? 

WIIET-tlW THIZ FlEZIEF SOUGHT I N  TEE P E  TITION FOR ORDZR 
RENOKING THE APPOIPJDENT OF ADI9INISTUTORS AND OT-HBR 
RELIEF SHOULD BE G R A N W  WHERE THE M T E R I B L  ALLEGA- 
TIONS WERE: NOT DENIED AND THE MATTER WAS SET DOWN FOR 
AXFARING BEFORE THE COURT BY THE PZSPONDEMTS? 

(UNDm F I F T H  ASSIGNPilfENT OF ERROR) 

WHETELER THE APPELLA,RT HAS HAD HER CAU 
~ E R  THE P R O C E D ~  APPLIED TO OTEER 
nv mE COUNTY JUDGE'S COURT? 

(UMDER SIXTH ASSIGNiTENT O F  ERROR) 

S$ D E T E r n I r n  
SIMILAR CASES 

WAS I T  AN ERROR FOR !ED2 COUNTY JUDGE TO SUSTAIN THE 
NOTION TO DISMISS THE PE TITION FOR REVOCATION OF 
A P P O I N n m T  O F  ADMINISTRATORS ADD OTHER RELIEF GD T 0 
D I S N I S S  S A I D  P E  T ITION WITH PFEJUDICE? 

WKETHR? THE FINAL JUDGMENT OF THE COUNTY JUDGE'S COURT, 
W E  mD ENTERED ON THE 12TH DAY OF JUNE 1952 (p. 11 ~ r * )  
IIQAIRED THF, OBLIGATION OF THE COiVIMOI\r LAW PIIARRIIPGX 
CONTRACT, DENIED mE DUE PROCESS OF LAW AND EQUAL 
P R O ~ C T I O N  OF THE LAW IN VIOLATION OF THE CON~TITUTIOM 
OF THl3 UNITED STATES? 



FIRST ASSIGMKFWT OF ERRORS 

The f i r s t  assignment of e r r o r  i s  a F ina l  Judgment o r  

Order of the Honorable C.  El Chillingworth, one of the  C i r c u i t  

Judges of the F i f t e e n t h  Jud i c i a l  C i r cu i t  of F lor ida ,  i n  and f o r  

Palm aeach County, dated Ju ly  2, 1952, and recorded i n  Chancery 

Order Book 224 a t  page 598, which s a i d  Final  Judgment o r  Order 

affirmed the F ina l  Order of the Honorable Richard I?, Robbins, 

County Judge, dismissing the  P e t i t i o n  f o r  Revocation of Appoint- 

ment of Administrators and Other Re l i e f ,  dated the  12th  day of 

June, 1952. 

I, WHET-5ER THE BROTKER AND SISTEX OF A DECEDENT, WHO WERE 
T m E  RESPOh??BBTS I N  A SWORW PETITION F I W  IN TEE 
COUBTTY JUDGE'S COUTIT, HATZ A l l  FURTIER STANDING I N  
COURT TO CLAm TH3 ESTATE ATTER ADMITTING THE: 
PETITIOKER13 ALLXGATION 'TEAT SYXE IS TEE WIDOTiT OF TXE 
DECEDENT AND IS ENTITLED TO THE ZSTATE? 

The County Judge ru l ed  aga ins t  the contention of the  widow 

t h a t  the brother  and s i s t e r  had no f u r t h e r  standing i n  Court. 

ARGrnENT 

1. Since the  appel lees ,  who were respondents i n  the  

Lower Court, s e t  f o r t h  t h e i r  j o in t  defenses i n  a pleading 

e n t i t l e d  Motion t o  Dismiss the P e t i t i o n  f o r  Order Revoking the 

Appointment of Administrators and Other Rel ief ,  and i n  sa id  

defenses they f a i l e d  t o  a t t a c k  the  v a l i d i t y  of the  marriage, and 

f a i l e d  t o  deny the exis tence  of the  widow o r  the r e l i e f  she was 

seeking i n  he r  P e t i t i o n  f o r  Order Revoking the Appointment of 

A d d n i s t r a t o r s  and Other Rel ief ,  the appel lees ,  bro ther  and 

s i s t e r ,  have no f u r t h e r  standing i n  Court s ince  the widow would 

be t he  so l e  h e i r  t o  t he  e s t a t e ,  

2, I n  support of t h i s  content ion we c i t e  t he  case 

I n  Re Knip$tls Es ta te ,  155 Fla. p. 869; 22 So, 2d 249. I n  t h i s  

case the Supreme Court held t h a t  the p e t i t i o n  having shown upon 

i t s  face  t h a t  the deceased d ied  leaving a surviving spouse, t he  



brother and s i s t e r  could not take under S t a tu t e  Sec. 731.23 F.S.A. 

and t h a t  they have no i n t e r e s t  i n  the es ta te .  

3. I n  support of t h i s  contention we f u r t h e r  c i t e  the  

case of Hudnell v. H m ,  183 Ill. 486, 56 N.E. 172, 175, 48, 

L.R.A. 557, 75 Am. S t .  Rep. 124. I n  this l a t t e r  decision the 

Supreme Court of I l l i n o i s  held t h a t  it is immaterial whether 

the widow has barred o r  estopped herse l f  from taking o r  not,  as  

her  r i g h t  t o  i n h e r i t  does not  under the S t a t u t e  depend on any 

or" her  ac t s  so t o  speak, but on her  existence a t  the time of the 

death of the decedent. This case supports the  contention of the  

appellant  t h a t  the brother  and s i s t e r  a re  not  h e i r s  a t  law 

I because the P e t i t i o n  shows on i t s  face  t h a t  the deceased l e f t  a 

surviving widow and the  brother and s i s t e r  i n  their jo in t  defenses 

have admitted t h i s  f a c t o  

4. We fu r the r  c i t e  the case of I n  Re Thompson Es ta te  

145 Fla. p a  42, 199 So. Rep. p a  352. I n  t h i s  case the Supreme 

I Court of Flor ida  held: 

 he law i s  well s e t t l e d  t h a t  a common law 
marriage i s  recognized as  a va l id  marriage i n  
this s t a t e  and it i s  a l so  s e t t l e d  i n  a l l  
ju r i sd ic t ions  where conirnon law marriages a re  
recognized a s  va l id  t h a t  when such mari ta l '  
s t a t u s  once obtains i t  cannot be dissolved, 
except by death o r  by decree of a court  of 
competent jurisdict ionelf  

See Cargile v. Wood, 63 Mo. 501; Badger v. Badger, 88 M.Y. 

42 Am. Rep. 263; Weister v. Hoore, 96 U. So 76, 24 La Ed. 

826; Hulett v. Carey, 66 Minn. 327, 69 N. W. 31, 34 L.R.A. 384, 

~ 61Bm. S t .  Rep. 4l.9; Peters v. Peters ,  73 Colo. 271, 215 Pa 128, 
I 

33 A a L a R o  4; Coad v. Coad, 87 Neb. 290, 127 N. W. 455. 

5. We fu r the r  contend t h a t  common law marriages a re  

recognized and sustained by the laws of Florida and we c i t e  the  

following decisions: Thompson v. Harris ,  e t  a1  4 8  Fla. pa  329, 

4 So. 2d 385; Mendel v. Mendel, Fla., 1 So.2d 571; O r r  v. S t a t e ,  



129 Fla. 398, 176 So. 510; Garcia v. Exchange Hat. Bank, 123 Fla. 

726, 167 So. 518; Catlett v. Chestnut, 107 Fla. 4-98, I.46 So. 241, 

91 A.L.R. 212; LeSlanc v. Yawn, 99 Fla. 328, 126 50. 789; Chaves v. 

Chaves, 79 Fla. 602, 84 So. 672; Madison v. Robinson, 95 Fla. 321, 

116 So. 31; Warren v. Warren, 66 Fla. 138, 63 So. 726; Caras v. 

Hendrix, 62 Fla. 446, 57 So. 345; Daniel v. Sams, 17 Fla. 487. 

I1 WHETHER THE RESPO-EDnTTS XA?ED IN A PETITION FOR 
EVOCATION OF APPOIKTPlEETT OF AD~IWISTRATIORS AITD OTHER 
RELIEF FILED IN THE COUNTY JUDGE'S COURT ARE WQUIRZD 
TO SET FORTH ALL THEIR DEFETTSES IN TIFE ANSWER? 

Tne Lower Court ruled that the respondents were m4'I~2eq@fr~d' 

to set forth their defenses in the answer. 

ARGlJMEWT 

Sec. 732*08 F.S.A., under the title of Estates of 

Decedents, sets forth the following mandatory provision: 

*The answer shall in short and simple manner 
set up the facts constituting the defense." 

However, the appellees erroneously attempted to set forth 

their defenses in their Motion to Dismiss Petition for Revocation 

of Appointment of Administrators and Other Relief. (pp 5 - 10 ~r.) 

111, WWER A MOTION TO DISMISS SHOULD BE GRANTED IF ON 
AliY FLFASOJTABLE HYPOTHESIS EQUITY IS SROblN TO BXIST? 

The Lawer Court ruled that the Petition for Order Revoking 

t'ne Appointment of Administrators and Other Relief was without 

equity. 

A motion to dismiss should not be granted if. on any 

reasonable h$pothesis equity is shown to exist, This principle 

conforms with our doctrine of Stare Decisis. In the case of 

Hannum, et a1 v. Bannum Co. 135 Fla, 1, 184 So, 765, the Court 

adhered to the following principle: 

motion to dismiss is a severe remedy and 
should not be granted if on any reasonable 
hypothesis equity is shown to existom 



WXaTdER THl3 WIDOW 'a0 FILES A PETITION IN THE COUJ!lTY 
JUDGE 1 S COURT TO. REVOKE THE OFtDZR APPOINTING Tm 
ADMINISTRATORS BlJD FOR OTHIB RELIEF IS ENTITLED TO 
TBE LETTWS AND TO TBE RELIEF SOUGHT IN HER PETITION 
W I N  THE MATXRIAL ALLEGBTIONS BND FACTS SET FORTS IN 
THE SAID PETITION ARE NOT DENIED BY TRE RESPONDENTS 
WHO SET THE MATTER DOWN ON THE PE TITION FOR E?ZARING 
BEFOR3 TWE COURT? 

The Loner Court denied the r e l i e f  sought i n  the  Pe t i t i on  

f o r  Order Revoking the  Appointment of  Administrators and Other 

Relief. 

Sec, 732.& F.S.A..contains the  following mandatory 

provision: 

 he surviving spouse s h a l l  f i r s t  be e n t i t l e d  
t o  Letters," 

Sec , 731.23 F.S .A. contains the following mandatory 

provision: 

nThe r e a l  and personal property of an 
e s t a t e  s h a l l  descend and be d i s t r ibu ted  as 
follows: . i f  there  be no l e n i a l F  
descendants, t o  the surviving spouse." 

A t  the time the appellees f i l e d  t h e i r  defenses t o  the 

P e t i t i o n  fo r  Order Revoking the Appointment of Administrators 

and Other Relief  (pp, 1 - 4 T r * )  they s e t  the matter down f o r  

hearing on the  sa id  P e t i t i o n  and appeared i n  Court and presented 

t h e i r  arguments I n  favor of t h e i r  defenses t o  the P e t i t i o n  f o r  

Order Revoking the  Appointment of Administrators and Other 

Relief (pp. 1 - 4 T r , ) .  Since the respondents did not  questfon 

the va l id i t y  of the  marriage, o r  deny the existence of the widow 

o r  the r i gh t  t o  the r e l i e f  sought i n  her  P e t i t i o n  f o r  Order 

Revoking the  Appofntment of Administrators and Other Rel ief ,  the 

Lower Court should have then and there  issued Le t te r s  t o  the 

Pe t i t i one r  and granted the other  r e l i e f  prayed for ,  A t  common law 

she was e n t i t l e d  t o  a judgment n i l  d i c i t .  



The appe l l ees  waive the b e n e f i t s  of t h e  S t a t u t e  r equ i r ing  

the  exp i ra t ion  of t e n  (10) days from date  of f i l i n g  of answer 

before the cause s tands  a t  i s sue ,  where they appeared and 

p a r t i c i p a t e d  i n  t h e  hearing,  e s p e c i a l l y  s ince  they s e t  the  mat ter  

down f o r  hearing. The presumption i s  t h a t  a l l  t h e i r  defenses 

were before the  Court f o r  ad judica t ion ,  

I n  support  of our content ion we c i t e  the  case of Flemirq, 

e t  a1 v, OssinsQ, 158 So, p. 116; 117 Fla. 348. Also the case 

of Waring, e t  a1 v. Bass, 80 So, 54, 76 Fla ,  583. 

We f u r t h e r  contend t h e  appel lan t ,  i n  h e r  P e t i t i o n  f o r  

Order Revoking t h e  Appointment of Administrators (pp. 1 - 4 T r , )  

complied wi th  S t a t u t e  732,08, wherein i t  provides: 

flThe p e t i t i o n  s h a l l  s t a t e  i n  s h o r t  and simple 
manner t h e  f a c t s  c o n s t i t u t i n g  j u r i s d i c t i o n  of 
t h e  cour t  and t h e  ground of the  proceedings, '  
and s h a l l  pray f o r  such r e l i e f  as  i s  desired." 

This Sec t ion  f u r t h e r  provides tha t :  

nWo'defect o r  form s h a l l  impair s u b s t a n t i a l  
r i g h t s  .vl 

V s  'diiTISER TIE PIX AS SET FORTH TO BAR !IT33 ACTION SHOULD 
BE SUSTAINED MHER33 THEX SHOW ON THEIR FACE THAT THEY 
ARE FRIVOLOUS AND DUPLIC I O U 3  ? 

The Iiower Court denied t h e  content ion of the  appe l l an t  t h a t  

the p leas  s e t  f o r t h  t o  ba r  t h e  a c t i o n  were f r ivo lous  and duplicious.  

The appel lan t  was no t  allowed t h e  time o r  the  opportuni ty 

t o  f i l e  a motion t o  s t r i k e  the p l e a s  o r  t o  o f f e r  evidence and 

testimony t o  show why s a i d  p leas  should no t  be sustained,  



SECOEBD ASSIGNMEMT O F  ERRORS 

It was e r r o r  t o  s u s t a i n  the  motion t o  dismiss & i c h  contained 

p leas  of r e s  ad judica ta ,  es toppel  and incons i s t en t  remedies i n  

ba r  of t h e  r e l i e f  sought i n  the  p e t i t i o n ,  a l l  i n  v i o l a t i o n  of t h e  

laws of pleading and t h e  r u l e s  of p r a c t i c e *  

Q. I, WAS I T  AW ERROR FOR T I E  COURTY JUDGE TO SUSTAIN 
TH3 PL23.S OF 2ES ADJUDICATA SET FORTH BY TIEE 
RSSPONDEHTS I N  P A M G W H  1 OF YdEIR JOINT 
DEF'ENSES, I N  A PLT&ING THEZ ENTITUflD MOTION TO 
DISKISS PETITION FOR N V O C A T I O N  OF APPOInTTI4E3TT 
OF APMINISTRATOHS AND OTRZR RELIXF? 

The Lower Court sus ta ined  the  p leas  over the  ob jec t ion  

of the appel lan t ,  

ARGUMENT 

The p l e a s  of r e s  ad judica ta  and es toppel  f a i l e d  t o  s e t  

f o r t h  the answers and f a i l e d  t o  aver  t h a t  answers were f i l ed ,and  

1 f u r t h e r  f a i l e d  t o  aver  that the  a l l e a a t i o n s  a s  t o  the  t i t l e  of 
Y 

r e l i e f  aga ins t  the  respondents were s u b s t a n t i a l l y  the same a s  i n  

I t h e  cause of a c t i o n  before the Court. I n  support of this content ion 

I we c i t e  Lindsay, e t  a1  v. McIver, e t  a l  51 Fla. 463; 40 So. ftep.619. 

I n  the case of DaCosta v, Dibble 40 Fla .  418, 24 So. 911 the  

Supreme Court of th is  s t a t e  h e l d  that: 

nA p l e a  s e t t i n g  up a  fbmner decree i n  ba r  must 
s e t  f o r t h  so  much of the  b i l l  and answer a s  w i l l  
s u f f i c e  t o  show the  same po in t  was then a t  i s sue  
and should aver t h a t  t h e  a l l e g a t i o n s  as t o  the 
t i t l e  t o  r e l i e f  as agains t  the defendant were 
subs taz i t ia l ly  the same a s  i n  t h e  second cause of 
action.ll 

T h i s  i s  a  con t ro l l fng  c a s e  and i t  goes on t o  c i t e  a  

I n w b e r  of con t ro l l ing  dec is ions  from o the r  s t a t e s  and from o the r  

authori t ies . - .  The p leas  of r e s  ad judica ta  &nd estoppel  do no t  show 

on t h e i r  f ace  t h a t  a b i l l  of complaint o r  p e t i t i o n  have been 

f i l e d  i n  any of t h e  former causes of ac t ion  s e t t i n g  f o r t h  common 



law marriage, the exis tence  of a surviving spouse o r  a prayer  

Tor L e t t e r s ,  t he  removal of the  adminis t ra tors  and a2 accounting 

of the  adminis t ra tors .  Therefore, the p l e a s  s e t  f o r t h  t o  ba r  

this cause of a c t i o n  a r e  f r i v o l o u s  and bad and do no t  conform 

wi th  our doct r ine  of S t a r e  Decis is ,  

The f i r s t  p l ea  of r e s  ad jud ica ta  i s  joined wi th  the  

second p l e a  and two appeals i n  such 'a confusing manner t h a t  the 

Court would o r d i n a r i l y  be deceived i n t o  be l iev ing  t h a t  t h e  p leas  

have mer i t  and should be allowed t o  bar  t h i s  cause of ac t ion .  

apparent t h a t  t h e  respondents intended include both 

judgments and t h e  two appeals  i n  one p lea  i n  a manner which 

would h ide  t h e i r  d e f i c i e n c i e s  a s  wel l  a s  t h e i r  t o t a l  l a c k  of 

meri t ,  

I n  t h e  case of Brundage, e t  a 1  v, OtBerry, 101 Fla ,  320, 

134 So. 520, the  Supreme Court def ines  r e s  ad judica ta  and says 

t h a t  : 

involves concurrence of i d e n t i t y  i n  th ing  
sued f o r ,  i d e n t i t y  of cause of a c t i o n ,  i d e n t i t y  of 
p a r t i e s ,  and i d e n t i t y  of q u a l i t y  i n  person f o r  o r  
aga ins t  whom claim i s  made," 

Therefore, the  p leas  of r e s  ad jud ica ta  and es toppel  

s e t  f o r t h  by the respondents t o  bar  the  present  cause of a c t i o n  

show on t h e i r  f ace  t h a t  they a r e  f r i v o l o u s  and dupl icious;  

t h a t  the p l e a s  s e t  f o r t h  t o  bar  the a c t i o n  should not  have been 

sus ta ined  by the  Lower Court because they show on t h e i r  f ace  

t h a t  they a r e  so framed Bs t o  pre judice ,  embarrass and de lay  a 

f a i r  t r i a l  i n  this cause. 

I n  the  case of Armstrong, e t  a 1  v. the County of Manatee, 

d t  a l ,  49 Fla .  273; 37 So. 938, the  Court he ld  t h a t :  

"There i s  no averment t h a t  such adjudica t ion  was 
on the  mer i t s ,  nor  a r e  t h e  demurrers i n  the motion 
s e t  f o r t h  so the  cour t  can say t h a t  the  decree o r  
mat ter  have been on the   merit^.^ 



In the case of Praal v. Praal 58 Fla, 496, the coyt 

held that: 

"It is of the essence of estoppel by judgment 
that it be made certain that the precise facts 
were determined by the former judgment. If there 
is any uncertainty as to the matter formerly 
adjudicated, the burden of showing it with 
sufficient certainty by the record or extrinsi- 
cally is upon the party who claims the benefit 
of the f omner judgment 

This is also a controlling case on this point and it 

cites a number of controlling decisions from other states in 

support of this contention. 

This case also lays down the following principle: 

"In general a final judgment on demurrer is 
not a bar to a second sukt or action for the 
same cause between the same parties as an 
estoppel by judgment because of the former 
ad j~dication.~' 

We further cite Keen v. Brown, et al, 46 Fla. 4-67; 

35 So. 401; Day v. Weaddock, et ux, 104 Fla. 251; 4 0  So. 660. 

The plea of res adjudicata, dnich involved the matter 

of an unsuccessful attempt by the appellant to obtain a 

declaratory decree in the Circuit Court defining her marital 

status, shows on its face that it was not determined on its 

merits. The Circuit Court dismissed this cause of action 

because the Court did not have jurisdiction of that phase of the 

case* The plea did not set up the answer and neither did it 

aver that there was a final judgment in the prior action between 

the same parties for the same cause of action, We cite the 

case of Walton Land & Timber Co. v. Louisville & N. Ro Co, 

69 Fla. 472; 60 So. 445. 

In the case of Mack v. U. S. 29 F o  Supp. 65, the Court 

held that: 

"A dismissal on jurisdictional grounds does not 
deprive a plaintiff of right to bring another actionon 



The doctrine of res adjudicata is not available as a 

bar to a subsequent action if the judgment in the former action 

was rendered because of a aisconception of the remedy availableo 

See Sec. 210, p. 946 Am. Jur,, which gives a long line of 

decisions from every section of the country in support of this 

contention. See also In Re Power 115 Fed, 69. In this connection 

we cite the case of Kent, et a1 v. %tker, 40 So. 2d 145; 

In the case of Bell v. Wiles, 55 So. 392, 61 Fla, 114, 

the Supreme Court held that: 

"An order to sustain a contention of res 
adjudicata the complete record in the former 
suit, including the jud.gment therein, should 
be offered in evidence and not incomplete 
or detached portions thereof 

The judgment of the Circuit Court, dismissing the prior 

cause of action set forth by the respondents as a plea of res 

adjudicata, not only failed to set forth the answer or the motion, 

but it did not set forth the full bill of complaint and neither 

does it show on its face that the precise questions were involved 

This judgnent recites that the matter was barred by res adjudicata, 

but this part of the judgment would be void because if the Circuit 

Court did not have jurisdiction of the subject matter then it 

had no power to say that the matter before it was res adjudicata. 

A judgment rendered without jurisdiction leaves the parties 

where the court found them. Such a Judgment would have no value 

as a plea of res adjudicata. An absolute want of jurisdiction 

of the subject matter or cause of action caanot be waived, nor 

can the doc'trine of estoppel be invoked to confer jurisdiction on 

a tribunal which has no jurisdiction of the subject matter. 

Sec. I096 p. 1275 Puterbaugh C. L. P1, & Pr, 10th Ed. 



I n  support of t h i s  contention the appellant  c i t e s  

91, Am, and andnis sect ion goes on 

say that: 

nA void judgment i s  not e n t i t l e d  t o  the  
respect  accorded a val id  adjudicat ion but 
may be en t i r e ly  disregarded o r  declared in- 
operative by any t r ibuna l  i n  which e f f e c t  
i s  sought t o  be given to  it. It i s  attended 
by none OF the cor,sequences of a va l id  
adjudication, It has no l ega l  o r  binding 
force o r  efficiency f o r  any purpose or  a t  any 
place. It cannot a f fec t ,  impair o r  create  
r igh ts .  It i s  not  e n t i t l e d  t o  enforcement and . 
i s  o rd inar i ly  no protect ion f o r  those seek 
to  enforce it. A l l  proceedings found on the 
void judgment are themselves regarded as  in- 
val id ,  I n  other words, a void judgment i s  
regarded as a nu l l i t y .  We are not speaking 
now of t h a t  p a r t  of the judgment which dis-  
missed the case but t h a t  pa r t  of the judgment 
which took i n t o  consideration the doctr ine of 
re3  ad judicata." 

Sec. 431, p. 92 Am, Jur. Vol. 31 fu r the r  s t a t e s  that :  

"A void judgment cannot be cured by subsequent 
proceedings. Such a judgment cannot be val idated,  
corrected and even the l eg i s l a tu re  may not rat i f 'y  
a void judgment so a s  to impart v a l i d i t y  t o  it." 

I n  paragraph 2 of the  Motion t o  D i s m i s s  Pe t i t i on  f o r  

Revocation of Appointment of Administrators and Other Relief 

(pp, 5 - 10 Tr.) the respondents r e in s t a t e  the p r i o r  judgment 

s e t  fo r th  i n  paragraph 1, The appeals were a l s o  repeated i n  

paragraph 2, but the respondents claim a d i f f e r en t  e f f e c t  f o r  

t h i s  judgment and the  appeals than they did  f o r  the same judg- 

ment and appeals i n  paragraph 1. I n  paragraph 2 they s e t  the 

judgment up under the.do-ctrine of estoppel and i n  paragraph 1 . 

they s e t  f o r t h  the same judgment and appeals under the doctrine 

of r e s  adjudicata,  T?ne pleas  are  fr ivolous and duplicious. 

They are  so framed that they may deceive the court i n t o  believing 

t h a t  they have merit ,  I n  s e t t i n g  f o r t h  t h e i r  pleas the  respondents 

do not  conform t o  the doctr ine of S ta re  Decisis  and ne i ther  do 

they conform taith the  doctr ine of r e s  adjudicata,  These pleas  



are so framed t h a t  they prejudice, embarrass and delay a f a i r  

t r i a l  of the cause. 

The respondents s e t  f o r t h  i n  paragraph 2 ce r t a in  

a l legat ions  of an answer which the  appellant  i s  al leged t o  have 

f i l e d  i n  a p r i o r  cause of ac t ion and they now claim tha t  he r  

admissions there in  w i l l  operate as an estoppel, but they f a i l e d  

t o  s e t  f o r t h  her  testimony i n  the same cause of ac t ion i n  which 

the appellant  under oath explained her  posi t ion,  In  her  

deposi t ion taken i n  t h i s  matter a t  10:OO olclock A. Me, February 16, 

1951, her  testimony showed tha t  she did not understand i t  t o  mean 

t h a t  t h e  deceased was unmarried at the time of h i s  death, but 

under oath she t e s t i f i e d  t ha t  he was married and she fu r the r  

t e s t i f i e d  t h a t  she did  not understand t h a t  the  answer meant t h a t  

she was s ing le  a t  the time M r .  Baskin died, but t ha t  she under- 

stood it  to  mean t h a t  she was s ing le  a t  the  time she met IfiLr. 

I n  the deposition of Alice Le t t i g  Sierns, e t  a l ,  taken 

on Monday, the  4 th  day of December 1950, on cross-examination, 

the  appellant  was asked the following questions by an a t torney 

f o r  the appellees i n  t h i s  case: 

"Q,  Now, did  you ever en te r  i n t o  a marriage ceremony 
with Edwh Easter  Haskin, the  decedent? 

I A ,  By mutual agreement, yes, 

Q. And where d id  t h i s  ceremony take place? 
I 

A. I n  October 1942. 

&. No, I sa id  -- You just  sa id  when, now, w i l l  
you t e l l  us where? 

And p r i o r  t o  t ha t ,  i n  another deposition, on page 3, 

one of Cae a t torneys  f o r  the appellees asked the appellant  the  

following quest ions: 



*$. Are you married? 

A. I arn a widow* 

Q. Were you married before becoming a widow? 

$, What was your husband! s name? 

A. Mr. E, E. Haskin was my husband, and before 
t h a t  I was married t o  Doctor H. B. Siems of 
Chicago . 

Q. Were you divorced from Doctor Siems? 

A. I n  November 1939.n 

The Court may take judic ia l  notice of these depositions 

s ince  the matter was before tinis Court p r i o r  hereto on @peal.  

The a l l ega t ion  of the answer r e l i e d  upon by the appellees a s  an 

estoppel did not answer any a l legat ions  o r  matters s e t  f o r t h  

by the  pe t i t ioners .  If t h i s  p a r t  of the answer served any 
J 

purpose wha teveq i t  was t o  s e t  up an estoppel i n  a subsequent 

cause of action. I n  any event the appellees should have s e t  

f o r t h  t h e i r  e n t i r e  answer i n  t h e i r  plea o r  attached a copy 

there to  and the appellant  should have been allowed the opportunity 

of explaining the a l legat ions  i n  t h i s  pa r t  of the answer when the 

mat ter  came before the  Lower Court on June 12, 1952., 

I n  the case of Carter  v. Bennett, 4 Fla. 283; 56 U,S.  354; 
14 L. Zd. 727, the Court held: 

"Yae admissions of a par ty  to  a s u i t ,  e i t h e r  
express o r  implied from his conduct a r e  not  
conclusive against  h i m ,  a s  he may explain them 
o r  show t h a t  he was mistaken though the admis- 
s ions  were u n d e ~  oath," 

In  the case of Coral Realty Go, v. Peacock Holding Co., 

138 So. 622, 103 Fla.  916, the Court held that :  

 stoppe pel by matter of record i s  such a s  a r i s e s  
from or  is  founded upon adjudication of competent 
court . It 

This pr inciple  i s  a lso  adhered t o  i n  the case of Gray v. 

Gray, 107 So. 261; 91 Fla. 103. 



In any event, matters which do not appear on the face 

of the p e t i t i o n  may not be ra ised bg motion. 

The Supreme Court of Flor ida  i n  the  case of Southern 

Life Insurance & Trust  Go, v, Lanier, 5 Fla. held t ha t :  

"Matters dehors the b i l l  can only be ra ised 
by-plea  i n  order t o  be available,  The very 
attempt t o  s e t  them up i n  support of a demurrer 
i s  f a t a l  t o  the demurrer," 

I t  i s  elementary law tha t ,  where a p lea  does not s t a t e  

a complete defense o r  the necessary f a c t s  are t o  be gathered by 

inference alone, the plea should be overruled. I n  t h i s  connection 

the case of Hemphill v. Welson, 116 So. 498; 95 Fla. 498, the 

Supreme Court had t h i s  t o  say: 

nParty i n  chancery must i n  pleading, s t a t e  
circumstance of wri t ten  instrunent  r e l i e d  on, 
and a t t ach  i t  o r  a copy thereof t o  the pleading, 
o r  a l lege  sa t i s fac tory  reason fo r  n o n - p r o d ~ c t i o n , ~  

Q. I10 WIY%THER A PZTITIOWER WHO FILES A PETITIOIV FOR ORDXR 
FLEVOKIliG THE APPOIhEKENT O F  ADNIXISTX9DHS AATD OTH32 
RELIEF I N  THY3 CC)UMTY JUDGE'S COURT, IN tdfTLICX SFE 
SETS FORTB THAT SHE IS THE WIDOW O F  THE DECEDENT WHO 
DIED WITHOUT ISSm mD THAT SI-fE IS XNTfTL%D TO THE 
ESTATE AND ?RAYS THAT S m  BE APPOINTED ADMINISTRBTOR 
AND FOR AN ACCOUNTING, IS BARRED EY PROVISIONS OF 
SECTION 733 -16 F'LORIDA STATUTES ? 

We believe t h a t  the Lower Court ruled t h a t  she was 

barred by this Sta tute .  

See. 733.16 of the Florida S ta tu tes ,  among other  things,  

provides as  follows: 

" ~ o t h i n g  here in  contained s h a l l  be construed to  
require any legatee,  devisee or  h e i r  a t  law t o  f i l e  
any claim f o r  his share o r  i n t e r e s t  i n  the e s t a t e  
t o  which he mag be entitled.'! 



I n  the case of Tibbetts  Corner, Inc. v. Arnold, e t  a l ,  

184 Fla. 239, the Supreme Court held  as follows: 

nThe s t a t u t e  of l imi ta t ions  or' nonclaims does 
no t  apply because appellant  i s  not a common 
c red i to r  seeking t o  enforce a debt o r  demand 
against  the  e s t a t e o n  

The case of Henderson e t  a1  v. Chaire, 35 Fla. 423; 

1 7  So. 574, i s  a ru l ing  case on t h i s  point and i t  a l so  covers 

mang other  v i t a l  points  of law i n  connection w i t h  the case before 

the Court. The Court i n  this case held t h a t  the  p l a i n t i f f  was 

not barred even though the matter was f i l e d  severa l  years a f t e r  

the no t ice  of c red i to rs  was given. The Pe t i t i on  f o r  Order 

Revoking the Appointment of Administrators (pp. 1 - 4 Tr . )  shows 

on i t s  face t h a t  the pe t i t i one r  i s  not  making any claims o r  

demands against  the es ta te ,  but ra ther  she says t h a t  she i s  

e n t i t l e d  t o  the es ta te .  Yaerefore, she is not barred by t'ne 

s t a t u t e  of nonclaims 

I n  the Henderson case l a s t  c i t ed ,  the Court made the 

following observation: 

"Were it not  f o r  the f a c t  t h a t  the complainant 
has been f o r  more than 10 years pe r s i s t en t ly  
knocking a t  the  doors of the courts f o r  the 
enforcement of r i gh t s  t h a t  f o r  ought i s  shown t o  
the contrary should voluntar i ly  been accorded 
t o  her  without any l i t i g a t i o n  a t  a l l  we would have 
remanded the cause f o r  f 'urther testimony and 
accounting .fi 
And i n  t h i s  case the Court makes another important 

observation t h a t  the complainant widow became e n t i t l e d  t o  her  

i n t e r e s t  i n  the e s t a t e  a t  once upon the death of he r  husband. 

The appellees fu r the r  claim t h a t  the cause of ac t ion  

s e t  f o r t l  by the P e t i t i o n  f o r  Order Revoking the  Appointment 

of Administrators (pp. 1 - 4 T r * )  i s  barred because it i s  

inconsis tent  w i t h  t'ne former remedy she was seeking, Xowever, 



the unsuccessful attempt to prove an oral agreement to make a 

will is not inconsistent with the cause of action now before 

the court. Ead the petitioner been successful in establishing 

a will, even though the will did not give her all of the estate 

as she claimed, she might be barred by the decision, We contend 

that the pe titioner was mistaken in her remedy, 

In the case of Capital City Bank v. Rilson, 60 30. 189; 

64 Fla. 206, the Supreme Court of Florida held that: 

"If in fact or in law only one remedy exists, 
and a mistaken remedy is pursued, the proger 
remedy is not thereby waived. More than one 
remedy must actually exist, The doctrine of 
election of remddies does not apply to a case 
where a party in his first action mistook his 
remedy," 

again quote Sec. 210, 948, Am. Jur., Vol. 30. 

Intent of laws is that every person shall have remedy 

by due course of law for every injury done him, (Cons t , 

Declaration of Rights), 

It is further contended that the appellees did not 

raise the question of inconsistent remedies in proper form and 

manner. It is further contended that it, like the other pleas 

set forth, is both frivolous and duplicious. 

THIRD ASSIGRWENT OF ERROR 

It was error to- sustain the Motion to Dismlss the 

Petition when said motion should have been treated as an answer. 

Q,. I. SBOULD THB COUNTY JUDGZ HAVE TFJWTE2J TRE ALLEGED 
NOTION TO DISNISS THE PETITION FOR REVOCATION OF 
APPOIhmNT OF ADHINISTRBTOES A&D OTK3R REH; IEF AS 
AW A E S r n R ?  

The County Judge did not treat the Motion to Dismiss the 

Petition for Revocation of Appointment of Administrators and 

Other Relief as rn Answer. 



Sec. 732.08 F.S.A. makes the following provision 

under pleadings : 

"Either party may test the sufficiency of an 
adversaryts pleadiag, or any part thereof by 
motion," 

However, when the defenses are set forth, especially 

pleas of res judicata, estoppel, inconsistent remedies and 

the statute of limitations, as well as other matters dehors the 

petition they must be set forth in the answer, 

Sec. 732.08 F.S.A. makes the following mandatory 

provision: 

"The answer shall in short and simple manner 
set up the facts constituting the defense." 

In the case of Citizens Bank & Trust Cc. v. Gray, 

130 So, 274; 100 Fla. 958, the Supreme Court held as follows: 

"Defendant must answer positively when facts 
are within his knowledge, and evasive and 
qualifying answer constitutes admissionetl 

FOURTX ASSIGNMENT OF ERROR 

It was error for the Court to sustain the several 

pleas in bar set forth in the motion to dismiss; when said 

pleas should have been stricken, d-ismissed, and this cause then 

and there decided in favor of the appellant. 

&e I, FZdETHXR T'm RELIZF SOUGHT IX THE PETITIOB FOR ORDER 
I3EVOKING TEE AFPOIIVTNi3BTT OF ADMINISTFUTORS AND OTHER 
RELIEF SHOULD BE GRAITD tJEERE THE HATERIAL ALLEGA- 
TIONS MERE NOT 3ENID AXD THE IUTTER WAS SET DOWN 
FOR HEARIW BEFORE THE COURT BY TiIE RESPONDEWTS? 

The Court ruled against the appellant. 



In addition to the fact that the material allegations 

in the Petition for Order Revoking the Appointment of Admin- 

istrators and Other Relief were not denied the respondents set 

forth the doctrine res judicata, which in itself admits the 

validity of the common law marriage, the existence of the widow 

and the relief prayed for in the said Petition. Therefore, it 

would seem that it was mandatory on the part of the County Judge 

to grant the relief sought- by the appellant since the matter was 

set down for hearing on the Petition by the respondents. 

"The defense of estoppel rests on doctrine 
that parties shall not be permitted to assert 
defense against another to latter's injury 
where it would be inequitable.'? 

See (21 C. J. 1119) p. 14J+1. 

"Parties are not bound by judicial allegations 
terminating unsuccessfully.~ 

"~ailure promptly to assert marriage after the 
death of the husband and concealment of the 
precise nature of the marriage held not con- 
clusive against the surviving spouse." 

See (38 C. J. 13b) p. 2303. 

It has been repeatedly held that the common law wife 

does not have to assume the huabandts name if the pleadings and 

proof show that they had entered into the marriage relationship 

pursuant to a marriage agreement, The sworn Petition for Order 

Revoking the Appointment of Administrators and Other Relief 

(pp. 1 - 4 ~r.) filed by the appellant in the County Judge's 

Court should be sufficient for an order granting the relief 

sought therein where the matters and facts set forth in said 

Petition are admitted by the respondent. 



FIFTH ASSIGNMENT OF ERROR 

It was e r r o r  t o  s u s t a i n  the  motion t o  dismiss,  and 

dismiss the  pe t i t i o n  w i t h  p re judice ,  s i m e  the  order  o r  

judgment p e r t a i n i n g  the re to  would prevent t h e  appel lan t  from 

having h e r  day i n  Court and he r  cause determined on i t s  meri ts .  

Q. 1. WETIIER THE APPELLANT HAS HAD HZR CAUSE DETERMINED 
UNDER THE PROCEDURE AFPLIE3l TO OTEEER SIiJTILAR CASES 
IIT TKE COUNTY JUDGE'S COURT? 

It i s  understood t h a t  the County Judge considered 

t h a t  h e r  cause was determined under the  procedure appl ied t o  

under s i m i l a r  cases  , 

The appel lan t  o r  p e t i t i o n e r  i n  the  Lower Court was 

denied t h e  r i g h t  t o  s t r i k e  the  p leas  s e t  f o r t h  i n  the  P e t i t i o n  

f o r  Order Revoking the  Appointment of Administrators and Other 

Rel ie f  (pp. 1 - 4 T r , )  and n e i t h e r  was she given the  r i g h t  t o  

o f f e r  testimony i n  support of h e r  P e t i t i o n  f o r  Order Revoking 

the  Appointment of Administrators and Other Re l i e  f. It i s  

f u r t h e r  contended t h a t  the  p e t i t i o n e r  had a  r i g h t  t o  e w l a i n  

c e r t a i n  mat ters  s e t  up i n  the  lalotion t o  D i s m i s s  t h e  P e t i t i o n  

wherein i t  was claimed t h a t  the p e t i t i o n e r  was estopped t o  claim 

the  r e l i e f  sought i n  s a i d  p e t i t i o n .  Therefore, the  appe l l an t  

was denied the  r i g h t  t o  have h e r  cause determined on i t s  m e r i t s .  

SIXTZ ASSIGlD4El?T OF ERROR 

It was e r r o r  t o  s u s t a i n  t h e  motion t o  dismiss and t o  

dismiss the pe t i t i o n  wi th  prejudice;  s ince  t h e  order  o r  judgment 

pe r t a in ing  t h e r e t o  invaded the  vested i n t e r e s t  of the appel lan t  

i n  t h e  E s t a t e  of Edwin E a s t e r  Haskin, deceased, i n  v i o l a t i o n  of 

the  Const i tu t ion  of tile United S t a t e s  and the  laws of Flor ida.  



Q I WAS I T  APT ERROR FOR TEE COUNTY JUDGE TO SUSTAIN THE 
MOTION TO DISMISS THE PETITION FOR PEVOCATION OF 
APPOINTICENT O F  ADMINISTRATORS AND O T m R  RXLIEF AND 
TO DISMISS SAID PETITION WITH PRE'JXOICE? 

The County Judge dismissed the P e t i t i o n  f o r  Order 

Revoking the Appointment of Administrators and Other Iielief wlth 

prejudice. 

ARGUMENT 

The dismissal of the Pe t i t i on  f o r  Order Revoking tine 

Appointment of Administrators and Other Relief with prejudice, 

without allowing the pe t i t i one r  t o  be heard and o f f e r  testimony 

and proof i n  support thereof,  was an invasion of the vested 

rights of the pe t i t i one r  i n  t'ne Esta te  of Edwin Easter  Saskin, 

deceased. 

Due process of law imports not ice  and an opportunity t o  

be heard and t o  defend i n  an orderly proceeding adapted to  the 

nature of the case. A judgment pronounced without m y  judicial  

determination of the f a c t s  which alone can support i t  i s  wanting 

i n  due process of law and may be impeached. 

Since the Courts of Florida recognize common law 

rizarriages it was e r ror  f o r  the  Lower Court t o  deny the  appellant  

her  r i s h t  t o  her  day i n  Court and t o  en te r  an order which would 

invade her  vested r ights .  

SEmTTH A S S I @ M N T  O F  ERROR 

It was e r r o r  t o  sus ta in  the motion t o  dismiss, and t o  

dismiss the  p e t i t i o n  with prejudice; s ince the  order o r  judgment 

pertaining there to  impaired the  obligat ion t o  the common law 

marriabe contract  al leged i n  the pe t i t i o n ,  and denied the due 

process of law and equal protect ion of the law i n  v io la t ion  of 

the  Consti tut ion of t he  United S t a t e s  and the laws of Florida. 



Q r  I WHETRER TEE FINAL JITDGlmT OF TEE COUmTY JUDGE'S 
COURT, @&DE ANI) ENTERED ON THE 12TH DAY OF JUNE 
1952 (p, 11 T r .  ) IHPAIREB THE OBLIGATION OF THE 
COTCHON LAW MARRIAGE CQMTRIICT, DE?T3CED TKE D m  
PROCESS O F  U 5 J  AND EQUAL PROTECTIOIq OF THE LAW I N  
VIOLATION O F  TH3 CONSTITUTION OF EIE UNImD STATES? 

The County Judge ruled t h a t  t h i s  was not a v io la t ion  

of the Consti tut ion of the United States.  

ARGUMENT 

Under the  laws of the S t a t e  of Florida the widow i n h e r i t s  

the e s t a t e  of a deceased husband, and the  t i t l e  t o  a l l  h i s  r e a l  

and personal property i s  vested i n  her  by operation of law a t  the 

time of h i s  death, Therefore, u n t i l  a cour t  of competent 

ju r i sd ic t ion  has before it a b i l l  of complaint o r  pe t i t i on  

s e t t i n g  f o r t h  the common law marriage, the  existence of the  widow 

and the  necessary ju r i sd ic t iona l  f ac t s ,  and t h a t  an issue  i s  

r a i s ed  there in  contest ing the s a id  f a c t s ,  and t h a t  the  court  

i n  i t s  usual procedure f i n a l l y  determines t h a t  the  complainant 

o r  p e t i t i o n e r  was not the widow of the deceased o r  t h a t  the  

common law marriage was inval id ,  the  court cannot render a f i n a l  

decision there in  on the merits without degying and invading the 

vested r i g h t s  of the widow and without denying he r  the equal 

protect ion of the  laws. The brother  and s i s t e r  of t h e  deceased 

should know t h a t  they cannot by technical  pleading obtain a 

va l id  judgment o r  decree which could be l ega l ly  subs t i tu ted  f o r  

a decree of divorce a f t e r  one of the pa r t i e s  t o  the  marriage 

contract  i s  deceased. 

Respectfully submitted, 

Attorney f o r  Appellant 
402 Citizens Building 
West Palm Beach, Florida 



I do c e r t i f y  t h a t  a t r u e  copy of t h i s  Br ief  f o r  the  

Appellant has  been furn ished  t o  the  following a t to rneys  f o r  

t h e  appel lees ,  by mai l  t h i s  /.Id'* day of September, A. D. 

1952: 

Cleary,  Got t l ieb ,  Fr iendly  & 52 Wall S t r e e t  
Haailton,  Esqs, New York 5 ,  New York 

Coleman & Cook, Esqs, 

Ifdilliamson, Gunster & 
Baugher, Esqs, 

Harvey Bldg. 
West Palm Beach, F lo r ida  

F i r s t  National Bank Bldg. 
Palm Beach, F lo r ida  

Donithen, Michel & Davis, Esqs. 161 South Main S t r e e t  
Warion, Ohio 

" PETER C U N M I M G W ,  
Attorney f o r  ~ ~ ~ e l l & t  


