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PO NT_ON APPEAL

THE DECI SI ON | N THE PRESENT CASE,

FI NDI NG THE TRI AL JUDGE GRANTED AN

ADDI TUR BUT NOT ALLOW NG AN OPTION OF A
NEW TRI AL, CONFLI CTS WTH ALL FLORI DA
LAW ON PO NT, AND PARTI CULARLY W TH
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It is hereby certified that the size and type used in this
Brief is 12 point Courier, a font that is not proportionately

spaced.
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STATEMENT OF THE FACTS AND CASE

Overvi ew

The decision in this case, granting an additur of $819, 000,
wi t hout giving the Defendant the alternative of a newtrial on
damages, is contrary to all Florida | aw on point and nust be
guashed and a new trial granted or the Jury Verdict reinstated.

| TT Hartford | nsurance Conpany of the Sout heast v.

Onens, 760 So. 2d 210 (Fla. 3d DCA 2000)

What happened was that there was disputed nedical and
econonmic testinony as to the amount of the Plaintiff's future
medi cal and, other econom c damages, the nunber of years over
which the Plaintiff would |ive and the present val ue of those
econonm ¢ damages. As in any case, the doctors and econom sts for
bot h sides gave nunerous alternative ways and nunbers to
cal cul ate these damages, and eventually the jury entered a
Verdict finding total future danages to be $1.8 nmillion, the
nunber of years he would live to be 25 years, and the present
val ue to be $72,000 as foll ows:

2. \Wat is the amount of any future damages
for nedi cal expenses to be sustained by

Stiles Jerry Omens in future years?

a. Total danmages over future years?

$1, 800, 000. 00

b. The nunber of years over which those
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future damages are intended to provide
conpensati on?25 years

c. What is the present val ue of those
future damages?3$72, 000. 00

onens, 211.

It should be noted that $72,000 per year times 25 years
yields $1.8 mllion dollars.

After trial, the Plaintiff noved for an additur contending
that $1.8 mllion was the anount the jury had intended to be the
correct one, and that the jury mscal cul ated the $72, 000, whereas
t he Def endant contended that the $72,000 was the anount the jury
i ntended, and that the jury miscalculated the $1.8 mllion. The
Def endant further contended there was evidence to support the
$72,000, but no evidence to support the $1.8 mllion.

In any event, after hearings on Post-trial Mdtions, the
judge surm sed that the jury intended to award the $1.8 nillion
and not the $72,000, and then picked certain portions of the
expert testinony to discern it should grant an additur of
$819, 214, and granted an additur for that anmount, but refused to
gi ve the Defendant the option of a new trial.

On appeal, the Third District affirmed by two to one vote;
with the dissent saying that under Florida law a trial judge
clearly has to give the option of a newtrial, if an additur is
granted. Ownens, 213.

The Motion for Rehearing and the Mtion for Rehearing En
Banc were filed and the Motion for Rehearing En Banc was deni ed
by a six to five vote. Based on direct and express conflict this

Court accepted jurisdiction.
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Speci fic Facts

The Plaintiff was involved in an autonobile accident on My
11, 1994, and injured his right hand and arm (R 1-6; 7-11; 20-
24). Utimtely, the case went to trial against two UM
carriers, Hartford and Prudential; with the Plaintiff seeking
only past and future nedi cal expenses and past and future pain
and suffering (T 20).

The first doctor to testify was Kenneth Fisher, the
Plaintiff's treating neurol ogist who is also certified in pain
managenent, who saw Oaens two years after the accident (T 42-45).
M. Onens was referred to Dr. Fisher by Plaintiff's counsel for
pai n managenent treatnment and he saw the Plaintiff six tines
related to the trauma to his nerves in his armand the severe
pain that resulted (T 45-46). Dr. Fisher described how the
Plaintiff could nove his hand fromside to side, but could not
nove it up and down, his armwas not paralyzed; this was due to
major trauma to his right arm which had sustained fractures, he
had i mobility of his wist and i medi ately suffered from carpa
tunnel syndronme (T 49-51). His orthopedic surgeon tried to give
himrelief for the carpal tunnel and ended up fusing his wi st
(T 510).

Dr. Fisher next saw the Plaintiff in February of 1997. By
t hen, Omnens had devel oped m grai ne headaches due to the tension
of his hand and arm problens, and by this tinme, a few years after
t he acci dent he had devel oped refl ect synpathetic dystrophy (RSD)

(T 51-52). There is extraordinary pain associated with this
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condition and Fisher and Omens' rehabilitation doctor, Litchblau,
decided to give himnerve blocks (T 54). By Novenber of 1997,
the RSD was worse (T 56). Dr. Fisher then described a nerve

bl ock, how it is done on an out patient basis; it was a very
danger ous procedure; the single ones did not seemto be working
wel |, so he recommended the overl appi ng ones that were done by
Dr. Deneo, an expert in that field; and M. Oaens had all the
classic signs of the RSD condition (T 58-64). To the

di sappoi ntmrent of Dr. Fisher, even after these nerve bl ocks,
Onens was back to his original condition without significant

i nprovenent (T 65). Owmnens has now progressed to the second stage
of RSD with nore constant pain and disconfort; there was no way
totell if his condition would get better or worse (T 66-67).
Wiile there were patients who had gotten conpletely better from
this condition, he did not think that Omens was one of them
there was the possibility that Omens could undergo a
synpat het ect ony, which only had a 75% success rate (T 68-69).

Dr. Fisher felt however there was little chance of success with

t he synpat het ect ony, which could cost from $10, 000-$12,000 (T 71-
72). He recommended no nore nerve bl ocks since they were not
successful ; they had not helped him this series of blocks cost
about $13,000-$14,000 (T 73). Dr. Deneo put Onens on a

synpat heti c nerve bl ock nmedication and Dr. Fisher put himon
Paxil (T 74). Owens is also taking an anti-seizure nedicine and
m graine nedicine to nodify his synptons (T 74). The Plaintiff's
di agnosis is ulnar neuropathy and if it got worse he m ght

require surgery; if his RSD got worse, he may have to have a
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synpat hetectony; and if his RSD spread to other parts of his
body, this could be very serious (T 75-76).

The doctor opined that M. Onens had a 100% i npai rnent in
his right arm (T 79-80). He lost any useful activity in his
right armsuch as carrying, lifting, pushing, pulling; he could
not play tennis, golf, basketball, football, weight Iift (T 80).
He could not use his right armat all because if anyone touches
it, it will be unconfortable (T 81-82).

Regardi ng future nmedi cal care, Onens woul d need an
ort hopedi ¢ surgeon to check on the prior surgeries; a neurol ogist
to make sure the RSD was not progressing; a rehabilitation
speci alist; a psychiatrist because of the depressive effects of
his injuries; and a physical therapist fromtine to tinme and
medi cations (T 83). On cross, Dr. Fisher said he felt that his
opinion on the failure of the nerve bl ocks, overrode that of
Dr. Denmeo who actually performed them (T 100). Dr. Fisher
di sagreed with Dr. Silverman's recomendati on of nerve
interruption to reduce or cure Onens' pain (T 106). Dr. Fisher
admtted that he saw Omens two years after the accident and for
t hose previous two years Onens' well-known orthopedi c surgeon had
not recommended he see a neurologist (T 108). Since he was not

recommendi ng any further nerve blocks, there was no additional

costs to Omens in the future for those nedical procedures
(T 111).

Next, Owens' rehab doctor, Litchblau, testified about the
fact that RSD took a chronic pain specialist to treat; and that

he treated nore than anybody in the United States (T 119-120).
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Dr. Litchblau di agnosed Onens' RSD condition and descri bed how
Owens coul d have surgical procedures such as synpat hectom es;
chem cal treatnent; or conbinations of blocks and aggressive

t herapy, which was the track chosen by Dr. Litchblau (T 123-126).
The bl ocks can give wonderful relief even if they only last six
nonths or two years until there is another flare up of the

di sease (T 126). The doctor clainmed there was a 50% chance Owens
woul d have RSD in his left armw thin five years; his
recommendati on was for Omens to do nothing; then he recomrended
ei ght bl ocks, twice a year at the cost of $27,196.69; and $2, 400
for physical therapy (T 128). It would cost Owens $1, 000 -
$3,000 a year for oral nedication and $11,625 if he had the ul nar
transposition surgery (T 139). |If he had a procedure called a
CMC joint arthroplasty, that would cost $31,625 (T 129-130).

Dr. Litchblau also stated that he needed the care of a chronic
pain specialist, one to three tines a nonth for two years and
once a year for the rest of his life with an initial exam of $75
- $225 and $30 - $90 for every visit (T 130). In addition, Owens
woul d need a psychiatrist once a nonth for the next year and then
once a year for the rest of his |ife; an orthopedic surgeon to
operate on himone tine a year and a general physician one tinme a
year (T 130-131). Every five to ten years, he would need a neck
x-ray at the cost of $112.32; a CAT scan once every five to ten
years costing $1,405.94 and $244 to read it (T 131). The
probability of Ownens getting worse was low (T 132). Owens woul d
have to baby his armand protect it for the rest of his life

(T 133). He too testified that surgery for the Plaintiff was not
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a good idea and his understanding of the nerve block treatnent by
Dr. Deneo was that Omens had very mnimal inprovenent (T 133).

On cross-examnation Dr. Litchblau testified that Omens had
grade one RSD;, on the average he should have 16 nerve bl ocks
every year for the rest of his life, sone years nore, sonme years
less (T 136-137). He admtted however that Owens never had even
a bl ock of eight done; just one block of six; and he never had
t he CAT scans Dr. Litchblau was reconmmending in the
future(T 137).

Dr. Litchblau admtted that he was not aware that Dr. Fisher
had just testified that he did not recommend any future nerve
bl ocks for Omens; and he did not defer to Dr. Fisher regarding
t he nerve bl ocks (T 152-153).

The deposition of Dr. Hubbell was read to the jury (T 175-
176). Dr. Hubbell is a Georgia physician who specializes in
treating RSD (DH 3-5). He saw Oaens in 1997 and di agnosed him
with a cervical herniated disc, post status right wist fusion
and RSD with right shoul der hand syndronme (DH 5). The doctor
descri bed the various treatnents given to M. Owmens including
rehabi litation physical therapy, nerve bl ocks, mnuscle rel axers,

t he various drugs he was on and then stated that the object of
the nerve blocks was to get a permanent relief, but unfortunately
that was not the case with M. Omens (DH 6-11). The nerve bl ocks
did not work for him it was possible his RSD woul d worsen; he
woul d have to continue nedication on a long-term basis; and there
m ght be other type of therapies that could be beneficial (DH 11-

12). He discussed the ulnar distribution atrophy, its cyclic
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effect on the el bow and arm nuscles (DH 14-16). Dr. Hubbell also
di d not recommend any further surgery, because it could nake the
RSD worse DH 17-18). RSD could be cured, but Owens' case could
not be (DH 19).

On cross-exam nation, Dr. Hubbell deferred to the doctors in
Fl orida regarding their diagnosis of a cervical disc, since he
had never even seen Oaens' MRI; and he thought that overall Oaens
had i nproved from what he had seen in the past, but he was pretty
much at maxi mum nedi cal inprovenent at this tinme (DH 22-26).

Dr. Hubbell did not reconmend a synpat hectony, as it was a
radi cal procedure and usually had to be done nore than once; and
Onens was better off without it (DH 29-31).

The two video depositions of Dr. CQuelette were then showed
to the jury (T 176-178). Dr. CQuelette is an orthopedi c hand
surgery specialist at the University of Mam and an associate
professor at UM (DO 4). Oaens was referred to her after the 1994
acci dent and had al ready been di agnosed with interosseous
scaphol unate |iganent tear, he had al ready undergone arthroscopic
surgery and the pinning of his scapholunate (DO 6). After the
pi ns had been renoved, he had gone through rehab and was stil
having pain and difficulty with his wist and he cane to her for
a second opinion (DO 6). The first surgery had been successful
as far as strengthening his hand |igaments, the bone was stable,
but Omens did not have a successful result of the pinning
surgery; so she recommended a whole wist fusion (DO 12-17). She
described the wist fusion she perforned, it was a definitely

pai nful procedure and included the insertion of a netal plate

- Xi V-



into the bones (DO 19-25). During the surgery she discovered
anot her mal functioning piece of his hand that was going to
require a second surgery (DO 26-28). In 1996, Omens underwent
the third surgery that stabilized his wist joint, renoved the
nmetal plate to get it out of the way; she confirmed his carpa
tunnel syndrone; and she did a release of the transverse car pal
ligament in the sane surgery (DO 28-30; 31-36).

The doctor testified there was pain associated with these
surgeries, but not terrible horrific pain (DO 38-39). The doctor
predi cted that Oaens woul d have ul nar nerve entrapnent, that
woul d cost approximately $12,000 to have that operated on (DO 39-
41). Dr. CQuelette gave Onens a 26-27% whol e body i npairnent,
based on 20% for the wist fusion and 3-6%related to the carpal
tunnel (DO 44-45). She opined that over the next five years
Onens m ght have to have CMC joint arthroplasty (DO2 8-11). This
woul d cost about $12,000 (DO2 11).

On cross-exam nation she expl ained she had not di agnosed
Onens with a herniated disc and last tine she saw M. Owens he
had m|ld carpal tunnel (DO2 24-28). Regarding the ulnar nerves
he had heal thy good normal nerve conduction and no nuscl e atrophy
(D2 30-31). Dr. Quelette testified that the two surgeries that
she thought Oaens would need in the next five years were both
done as outpatient procedures, with a 90% success rate (D2 36-
37). Oher than any potential neck problem the doctor did not
bel i eve Onens woul d have to continue seeing orthopedi c surgeons
for the rest of his life (D2 38). Owens would not need a

physiatrist, there was an RSD probl em again, he would not need
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annual CAT scans and x-rays unless there was sone disc herniation
problem (DO2 38-39). Ownens was left with a | owlevel of

di sconfort; he is not perfectly absolutely normal, but he had
overall good function (D2 44-45). Owens would be able to use
hi s hand, as opposed to sonebody who had conpl ete nerve danmage;

it was not a devastating injury, just a constant rem nder that he
woul d have to live with (DO2 45). Her opinion was based on him
having the two surgeries over the next five years (D2 47). She
consi dered Omens to have a significant injury; and Onens had
synptons consistent with a C6 radi ocul opathy (DO2 49-51). The
doctor ended her testinony by stating that when she observed
Onens' armjust two nonths before, he had no notor deficits

(D2 52-53).

Dr. Shellow, a non-treating psychiatrist, testified that
Onens' is suffering froma najor depressive di sorder of noderate
severity (T 182-185). He evaluated Omens three tines, in October
of 1997 and May of 1998; the first tinme he was diagnosed with
adj ust ment di sorder with depressed nood, but since his synptons
persi sted despite good treatnment, his diagnosis was changed to
maj or depressive disorder (T 188). The cause of this depression
was the disability that he suffered due to the auto accident; he
had a past history of coping well with life's difficulties, but
he did not have a psychiatric syndrone prior to the accident
(T 189-190). His self-esteemwas tied up with his ability to be
financially successful and frombeing in conpetitive weight-
l[ifting wth his wife; and after his armwas injured he could not

do things with his wife anynore and his job causes himto have
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increased pain (T 191). Hi s condition is treatable with
rel axation, cognitive restructuring, psychotherapy and
anti-depressants, which Oanens was taking (T 192).

On cross, Dr. Shellow had admtted not having spoken to
Onens' treating psychol ogist, or read his deposition (T 197-198).
He admitted that Onens losing his job in Florida could have been
a factor in his depression; , because that can be al nost as
devastating as a death in the famly (T 199). |In addition, he
had to nake a maj or geographical nove to Atlanta which was
stressful as well; but the doctor testified he handled that al
fine because he got a better job making nore noney. He dealt
with all of these stresses better than the disability in his
right arm (T 199-200). The doctor opined that while these
stressful events could contribute to his depression, they really
did not (T 200). Regarding Omens' self-esteem certainly the
fact that Omens was a functioning, very successful sal esperson
was a positive thing regarding his well-being (T 205). The
doctor testified that Omens' self-respect was injured by his
recognition that he is not the person he used to be (T 207). The
doctor found that the onset of RSD three and a half years after
the accident was a corollary to his depression; but the fact that
hi s daughter and her husband noved in with himwas not stressful;
nor was the tornado that blew the roof off his house (T 207-209).

Gary Anderson, the Plaintiff's econom st testified next
(T 212). He told the jury his job was to relate the el enents of
future nedical care based on what Dr. Litchblau had projected and

to reduce those to present value (T 214). The doctor began with
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| oss of services and the fact that Omens' could not nmow the | awn,
vacuum t he house, etc., which he valued as a | oss of $12 a day
and then he explained to the jury, in detail, how he came up with
his final figure adjusting for inflation, his |life expectancy,
etc. (T 216). He explained to the jury how he got the present

val ue for past |ost services for four years of $17,158 and the
total of future |lost services was $226,000 (T 222-225). Wth
reduction to present value, it was $25,324 (T 225). Anderson
used $2,000 a year for nedications and with the costs of the
surgi cal procedures CAT scans, x-rays, etc., he cane up with two
nodel s of future expenses, one with invasive pain control and one
with not invasive pain control (T 226-228). He explai ned each of
t he vari ous conponents, one by one, in future and present val ue
and one suggested nodel was a total of $1,769,485, with a present
val ue of $635,840 (T 229-233); and then if he got half the nerve
bl ocks, eight instead of sixteen a year, the total would be

$884, 743 with a present value of $317,920 (T 233). Wth

non-evasi ve therapy the future cost of nedical expenses would be

$156,154 with a present value of $56,112 (T 235). Using ganglion

bl ocks, the total future anmobunt was $975,000 with the present

val ue of $344,309 (T 236). Then, Anderson testified that under
nodel one, with eight nerve blocks a year and non-invasive pain
t herapy, the total would be $1,222,873 (T 237). Mdel two had

i nvasi ve therapy and the total was $1, 157,938, and the present
val ue of $422,032 (T 238). Dr. Anderson explained that these
nunbers changed depending on the input as to what was needed and

what was not; again, he explained his job was to do an econom ¢
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analysis to figure our how nuch was needed today, what is the
present value you need, to be able to pay that amount in the
future (T 239-240). The discussion continued on present val ue,
again, the Plaintiff went over the fact that there was no future
val ue for past |ost of services and past nedicals; for future

| oss services nodel one and nodel two were the same $226, 089;
nodel one treatnment had a medi cal expense val ue of $1,222,872 and
a nodel two value of $1,157,938 (T 242-243). The expert again
explained that if the jury was going to conpensate for all the
costs, the figure to be awarded was the | ower figure, the present
value figure, so there was no confusion (T 243). Anderson
continued to discuss the calculations involving inflation,
interest rates and ended his testinony by stating his figures
were fairly conservative (T 243-244).

Anderson testified that if certain nedical treatnment was not
needed, or certain services were not needed, the ultimte bottom
i ne nunbers woul d change (T 280). Anderson again testified that
if Ownens' physician, Dr. Fisher was correct, that Oamens woul d not
need, nor did the doctor recommend, the stellate ganglion bl ocks,
this entire huge nunber for future nedi cal expenses woul d cone
out of, or be subtracted from the bottomline figure (T 284-
287).

The Plaintiff, Jerry Onens, testified about his parents
being mll workers, his life growing up in Georgia, his mlitary
training, how he becane a district sales manager and he too
testified he was in the best health ever right before the

accident (T 314-317). He described how he had al ways had an
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interest in sports; he played high school football, baseball,
tennis, which he played fromthe tinme he was 20 until the time of
the car accident; he was a B-level player in the Atlanta Tennis
Associ ation; he and his wife becane fitness buffs; he and his

wi fe never had to see a marriage counsel or for any problens
before the accident; he still l|oved her very nuch; then, he

di scussed the nedications he was on (T 318-322). Oaens then
described his trips to various doctors due to the fact that he
had continued problems with his wist and army continued probl ens
during and after the surgeries; he had continued pain in his
fingers, hand and arm the fact that he screaned all the way hone
fromthe second outpatient surgery; the continued problens after
his third surgery; and the new pain that started bothering himup
his arm (T 322-327). He described his wist as being conpletely
stiff; howit wll not nove side to side and he cannot turn his
hand over (T 328). He described his treatnent with nerve bl ocks,
the tenporary relief they provided; he was totally asl eep when he
had t hem done and now he has difficulty shaving, getting dressed,
tying anything, going to the bathroom it is difficult for himto
cut his owm food; to start his car and after 52 years it was hard
for himto start using his left hand (T 328-331). He used to be
very handy around the house cooking dinner, cleaning, he is now
not able to do any of these things; he is not able to physically
protect his famly; he can walk on a tread mll and a stair
master; he cannot played tennis; he cannot weight lift; and in
over his 30 years of marriage, he never had housekeepers or

hel pers, he and his wife did everything (T 332-335). He no
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| onger feels |ike having sex, the nedication has caused himto

| ose all desire; he has continuous pain in his right hand and arm
all the way through his neck and shoul der; he is not anxious to
have surgeries and sone of the doctors have told himit would be
bad for his RSD (T 335-336). The heaviest thing he can lift is a
smal | book; it is hard to travel with his injury, drive with his
injury; it is awnkward to use his conputer; he does not sleep
normal | y; he has severe m grai ne headaches three to four tinmes a
week (T 338-340). He is concerned because if he gets worse, he
does not know how to pay for things, what is going to happen to
his famly (T 340). Regarding his depression, it is sonetines
worse than at other times, but is really bad when he is hurting
really bad (T 341).

After the accident when he returned to Atlanta and he began
wor ki ng for Shepard, driving 20,000 ml|es a year on business, he
flew frequently, but now that has been reduced (T 343-344). His
severe headaches did not start until years after the accident; he
is confortable in his job at Shepard; he testified he had good
tenporary relief fromthe one nerve injection he received in Palm
Beach; and the psychol ogi st has been very good for his condition
(T 349-351). Onmens told Dr. Deneo that he had sone inprovenent
and nore inprovenment than with any other previous injections
(T 353-354). He admitted that Dr. Denmeo had not recommended the
synpat hect onny, but had recommended anot her series of nerve bl ocks
and Dr. Deneo was very optim stic about the outcone of those
(T 354-355).

I n continued cross-exam nation, Onens admtted that being in
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the sales field for thirty years was chal | engi ng; nost people do
not do well in that field; his job requires himto be social and
upbeat; he earned nore noney | ast year than he had ever earned in
any other sales job before (T 356-357). He admitted that his
attorney sent himto Dr. Litchblau, Dr. Shellow and Dr. Fisher
He then testified that the longest relief fromthe nerve bl ock
was for two days (T 358-359). When asked if he intended to get
nerve bl ocks every year in the future for the rest of his life,
since he only got two days of relief, Oamens could not answer the
guestion (T 359). The nortality tables were then presented
showi ng that Omens had a 25 year |ife expectancy and the
Plaintiff rested (T 361-363).

Dr. Silverman testified for the defense as an expert in pain
nmedi ci ne and anesthesiology (T 363). The doctor reviewed all of
the nedical records of all the treating physicians of the
Plaintiff, additional records, depositions MR reports as well as
psychol ogi cal reports fromthe psychol ogi st and psychiatri st
(T 372-373). He exam ned M. Omens on March 20, 1998, and
concurred that he had RSD of his hand or conplex regional pain
syndrone (T 373). He discussed the devel opnent of synpathetic
pai n syndrones, the unusual nature since they were not |ike achy
hands; because, for instance they could be very, very sensitive
to pain, sweat, turn blue, turn cold or hot, due to danage to the
synpat hetic nerve systemas a result of an injury or surgery
(T 374). The doctor found that Omens had grade one RSD and he
recomrended nerve bl ocks to desensitize the painful hand (T 376-

377). The doctor opined that the problemw th the series of
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nerve bl ocks he had received before fromDr. Denmeo was that it
was not followed up by aggressive physical therapy (T 378-379).
Dr. Silverman then described two possible treatnents, when nerve
bl ocks have had good results, even if only tenporarily (T 382).
The first is a synpathetic bl ock done through the spine on an

out pati ent basis, which had a greater than 50% or possibly higher
success rate (T 382-383). This would | eave M. Omens essentially
synptomfree as far as the RSD pain (T 383). The second

per manent bl ock, called a neurolytic procedure, involves a needle
inserted in the neck to block the nerve, but it is not a painful
procedure and can provide permanent relief (T 383-387).

Dr. Silverman recomrended this procedure which woul d
significantly reduce, if not elimnate, Oamens' RSD syndrone

(T 387). Based on a review of Omvens' records and exam ning him
he believed that the first nmethod woul d sol ve Omens' RSD probl em
or leave himvirtually pain free (T 389). The cost of this
procedure is $3,500 (T 389). The second procedure the cost was
$5,000 (T 389). His potential future nedical expenses would be
$8,500, if he had both procedures (T 389). The doctor then went
on to explain why Dr. Litchblau's recommendati on of eight
stellate blocks twice a year for the remainder of Ovens' life
made no sense, because they would sinply be repeating
unsuccessful blocks. This did not nake sense as effective pain
managenent (T 390-391). Dr. Silverman woul d not reconmend

$130, 000 worth of drugs or any of the physical therapy for the
repeated, ineffectual blocks. He also testified that the M

reports showed no herniated disc, so there is no reason to have
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repeated x-rays and CAT scans every five to ten years (T 392-
393).

On cross-exam nation, the doctor admtted that his I M
report showed Omens had m d-stage RSD (T 406). Dr. Silverman
recomrended his first nmethod of a cervical catheter as an
appropriate treatnent, because there was |low risk involved and no
nerves were destroyed (T 412-415). Dr. Silverman expl ai ned that
the reason that Owens' doctors thought he was getting worse was
because he was not receiving the proper treatnment until two
nont hs ago. The cost of each bl ock of therapy would be $30, 000
(T 425).

Dr. David, a neurologist, stated that he had reviewed al
the Plaintiff's medical records fromall of the doctors involved
in Omvens' treatnment and he exam ned Omens hinself in May 1997,
three years after the accident (T 451-453). Owens described the
accident to the doctor in that his right upper arm and shoul der
went against the seat belt and he had i mediate pain in his right
shoul der and right wist, but had no head injury, nor was he
knocked unconsci ous; he was taken to Menorial Hospital; and the
Xx-rays there were negative (T 454). He was given a collar and
five days later he began treating with Dr. Chaplin at the
O thopedic Care Center, conplaining of neck and right shoul der
pain with the synptons into his hand and finger (T 454-455).

Dr. Chaplin though he m ght have a hairline fracture in his
wist; he casted his hand and wist; ordered electric studies
whi ch showed no nerve danmage in the right hand; the doctor then

ordered an MRl which was negative; he went to Dr. Eastw ck for
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right wist problens, he did the first operation which was
arthroscopic surgery in 1994; Omens did not receive relief from
the first surgery, then Dr. Cuelette operated on himtw ce, then
he went to Dr. Litchblau; the chronic nerve studies were nornma
of his right shoulder and arm Dr. David felt that all of Ownens'
pain was related to the original injury to the liganent in his
wi st and hand and the appearance of the secondary synpathetic
di sorder (T 455-459).

David did not understand how Dr. Fisher found nerve root
conpression due to a cervical disc in the spine, since there was
no anatom cal evidence for that, nor any EMG studi es that
confirmed it or MRI studies that confirmed it (T 460). Ownens
told himthat the nerve block he received just tw days before he
saw Dr. David gave himbetter relief than he had had in his
recent nenory, he was nmuch nore confortable and the doctor was
gl ad he responded well to that therapy (T 461). Based on
Dr. Fisher's finding of ulnar nerve damage, Dr. David
i ncorporated those findings and there m ght be a basis to
transpose that to relax it (T 464-465). Dr. David concluded that
Owens had a serious orthopedic problemin his right hand and
wist; surgical attenpts to nake himbetter, were actually
foll owed by nore pain and nore inpairnment, which was caused
either by the accident, or by the surgery after the accident and
that Omens had RSD, but Dr. David did not feel there was a need
for an ul nar transposition, because the chances of making any
difference were small (T 468-469). He described Onmens' pain as

i npressive, his objective changes were incontrovertible in spite
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of the fact that he had a nerve bl ock, therefore, he had stage
one RSD, not involving any major nerves; he had devel oped a great
deal of pain prior to the nerve block than after (T 469).

Dr. David said continued nerve bl ocks were unrealistic and he had
never seen anyone receive the anount of nerve bl ocks

Dr. Litchblau was testifying Omens needed, which was sixteen a
year for 25 years, which was 400 injections; Dr. Litchblau's
assessnent of $130,000 worth of drugs was high and that Oaens
woul d not need all these drugs; in regards to the $1.5 million
dollars for future nedical expenses, Dr. David said the math was
right on present value, but usually patients |ike Onens, when
treated vigorously, got better over time and nuch of this nmedica
pl an woul d not be necessary in the future (T 476-482). He
reviewed Dr. Deneo's records after the six stellate ganglion

bl ocks, which had noted that Omens was doing remarkably well, but
t hat Owens synptonol ogy waxed and waned (T 484-485).

On cross-examnation, Dr. David confirnmed that even the
doctors who disagreed with Dr. David's diagnosis, all agreed
Owens shoul d not have surgery (T 507-508; 512). Again, Dr. David
reiterated the | ack of need of repeat CAT scans and x-rays; but
he clearly saw a need for psychiatric help since Omens was a
nor mal individual who suffered a problem therefore, the
suggestion for future psychiatric care was reasonable (T 512-
513). Simlarly, Omens would need orthopedic foll owup and then
if there was sonme problem he m ght need an x-ray; he al so agreed
that $2,000 a year was not extraordinary or out of line for

sonmeone in Omens' condition (T 514). So, the real issue was the
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nerve bl ocks, at 16 a year; especially where the doctor felt that
it would be hard for Omens to have even 8 a year forever; unless
he was getting some renarkabl e benefits fromthem (T 514-515).
Dr. David opined that it would be vastly preferable if a nore

| asting procedure was undertaken to inprove him (T 515).

The last witness at trial was the Defendant's econom st
David Wllians. Dr. WIllians testified that Dr. Litchblau had
changed his life care plans for the Plaintiff from 1996 to 1997
and 1998 (T 520). He testified that the pricing used by
Dr. Anderson, the Plaintiff's econom st, based on these |ife care
pl ans had changed dramatically, with large fluctuation in prices
over time (T 520-521). For exanple, in May of 1997, Anderson had
two huge medi cal scenarios, one for $77,000 and one for $134, 000
which rose the follow ng year to $770,000; now the | atest one was
down to $450,000 (T 521). He noted that even a small error in a
medi cal plan could result in hundreds of thousands of dollars of
difference in the projections (T 521-522).

Dr. WIllianms went to the Atlanta area in order to arrive at
an analysis of the type of people who needed to provide services
for M. Omens and their hourly pay and arrived at a $7 figure;

i nstead of the $12 used by Anderson (T 523-524). This difference
woul d reduce the bottomline figure of the medical plan by a
third (T 524). He too explained to the jury about the price of
future nmedical care and its reduction to present value (T 525-
526). He explained to the jury how spiraling nmedical costs, as
descri bed by Dr. Anderson was an overstatenment and that things

| i ke managed health care brought down the rate of nedica
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inflation (T 526-527). He also testified that the final nunber
in the nedical plans, as suggested by the Plaintiff, would have
to be redone if all the proper nunbers had not been used to do
the direct econom c forecast and analysis, or if the itens sinply
really were not necessary; again, that these variables could
result in hundreds of thousands of dollars difference (T 527-
528). For exanple, changing the nunber of blocks a year from 16
to 8 reduced Dr. Anderson's nedical plan for Omvens by close to
$300, 000 (T 528-529). |If there was no need for any of that, the
present val ue of the nedical care for Onens woul d be $152, 000 or
alittle less (T 529-530). |If other itens were renoved fromthe
medi cal plan, for exanple if Onmens had a permanent bl ock that
reduced his requirenent for sonme of the treatnent, it would
reduce the $130,000 present value figure even nore (T 530-531).
As the interest rate went up, the present val ue woul d be | ower
(T 531). The present val ue of $250,000 invested at a rate of
return of 6.3% would yield $1.2 nmillion dollars in 25 years

(T 533). This rate of return nunber varied very little from

Dr. Anderson's.

On cross-exam nation, Dr. WIlIlians explained that nedical
inflation since 1990 had dropped like a brick, it was |less than
overall inflation (T 538). It was possible that prices could go
up or stay current or come down (T 539). Dr. WIllians testified
that a safe investnment for Ovens to make with his future nedica
care award woul d be munici pal bonds (T 543). At that point the
Def endant rested (T 544).

The jury then returned with a Verdict that could not have
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properly been added, so the judge reinstructed the jury on howto
add it. Utimtely, the Verdict was $82,000 for past nedicals;
$1, 800, 000 for future nedicals over 25 years reduced to a present
val ue of $72,000; $150,000 for past pain and suffering; $637,500
for future pain and suffering for a total award of $941, 500 for
M. Owens and $216,500 for Ms. Oamens (T 633-634). The court

t hen questioned the $1.8 million nunber, with the present val ue
of $72,000; with defense counsel pointing out that was a fair
present value; Plaintiff's counsel disagreed; and the court
stated "I don't think we can do anything. They can make this
reduction. There is no way | think | could send it back to thent
(T 635). The court observed that the jury could have bought the
argunent that this noney could have been invested in the stock
market; Plaintiff's counsel said it was blatant error and the
foreman should be asked if they really neant that the present

val ue was $72,000 (T 635-636). The judge was not going to
interrogate the jury but could poll them Plaintiff's counsel
agreed; the jury was polled and all agreed it was their Verdict
(T 636-637).

The Plaintiff filed a Mdtion for Rehearing and Additur and
in the Alternative the Mdtion for New Trial, claimng the jury
made a mi stake in reducing the award of future nedicals to the
present val ue of $72,000; while admitting that the Defendant told
the jury for future nedicals should only be a present val ue of
$82,000. In the alternative, the Plaintiff asked for a new trial
and cited nunerous cases in the additur situation where the

courts had granted a new trial; but the Plaintiff wanted a new

- XXI X-



trial only on present value and not on total future nedical
expenses (T 370-377). Attached to the Plaintiff's Mtion for
Rehearing was a copy of the chart Dr. Anderson used during trial
showing the Plaintiff's request for future nedicals under node
one for $122,872 reduced to a present value of $452,741; and
nodel two asking for future nedicals of $1,157,938 reduced to a
present val ue of $422, 320.

Hartford noved for a collateral source set-off and to reduce
any judgnment against it toits policy limts of $1,000, 000, as
did Prudential and those Mdtions were granted (R 366-367; 368-
369; 380-384; 466; 467; 468). The first hearing on the
Plaintiff's Mdtion for Additur was held on July 16, 1999 (R 510-
526). The court noted that even if it was uncontradi cted what
the future nedical expenses were, there was different evidence
presented on how to reduce it to present value and that was a
different animal than nmerely a calculation (R 516-517). The
j udge i nquired about what happened in cases where they did not
even present an econom st to tal k about present value and it was
sinply left up to the jury, based on the standard jury
instruction and they conme up with sonething; and counsel for the
Plaintiff said the plaintiff was just taking a risk because there
was no evidence (R 519).

After much argunent back and forth about what to do, the
j udge asked for nenos; with the defense counsel stating that
everyone was just specul ating about what the jury did; it could
have just worked backwards fromthe reasonabl e present val ue of

$72,000, then multiplied it by 25 years to get the $1.8 million;
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and because the jury is directed to put in the total future

medi cal val ue, even though it is not the actual award that goes
to the Plaintiff. The Plaintiff argued that the jury

m sunderstood the jury instruction on present value and it was a
mat h m stake the judge could correct using the $1.8 million

(R 513-516). The Defendants noted that any new trial had to be
on all damages not just on present val ue, because that was what
was required under the remttitur/additur statute (R 524).

The Plaintiff filed a supplenental Meno arguing the jury
could not have found a present value of $72,000 and then worked
backwar ds because that was not commopn sense; it was contrary to
the instruction that told the jury they had to "reduce" to
present value; and the Plaintiff detail ed evidence of future
nmedi cal expenses and present values, including a total of al nost
$78,000; which in and of itself would support the jury's award of
$72,000 for present value (R 409-465). Attached to this Menp was
an Affidavit fromthe Plaintiff's expert explaining a third
nodel ; which of course the jury did not see; which suggested a
present value of a $1.8 million dollar award to be $745, 116,
using the Plaintiff's discount rate (R 409-465). The Defendant's
Menor andum poi nted out the inconsistencies that the Plaintiff was
arguing, since the Plaintiff had never asked for nore than a
maxi mum of $1.2 million; Omens presented extensive cal cul ations
showi ng a present val ue of only $400,000; it was conpletely

i nproper for the court to be considering new evidence of a

totally different present value award; none of these new figures

were given to the jury, or argued to themin closing, or in the
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Plaintiff's Mdtion for New Trial; there was nothing to say that

t he present value had to be sonme exact precise mathematica
nunber; the jury heard extensive evidence on inflation, interest
rates, how they went up and down, spiraling nmedical costs, non-
spiraling nedical costs, stable costs, unstable costs; the jury
was free to accept or reject any portion of this testinony; and
wher e defense counsel argued that $82,000 was the correct present
val ue for future nedical expenses for Oamens, certainly there was
a basis to support the $72,000 figure.

The judge then entered an Order on the Plaintiff's Mtion
for Additur; finding the jury m sunderstood the concept of
present noney val ue, so the judge was going to do the calcul ation
hersel f, based on a formula supported by the evidence; therefore,
set it for an evidentiary hearing, where the experts could tel
the court how to reduce to present val ue, based on the exact sane
testinmony that the experts had given to the jury, but the jury
m sunderstood (R 527-528). In the neantinme, a Partial Final
Judgnent was entered against Hartford in favor of the Plaintiffs
and the Plaintiffs were paid the $1, 000,000 policy linmts by
Hartford (R 529-530; 475-476). The court agreed that the Verdict
i ssue was problematic and again the defense rem nded the court
that it was the jury's function to evaluate the evidence and it
could reject even undi sputed expert testinony; and the judge
again found that it was problematic; she understood the
Def endant s’ objections, but she was going to just make a
calculation and leave it up to the Third District to solve the

problem (R 542). The Plaintiffs said they just thought that both
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sides would conme in with a nunber and the judge woul d chose one
(R 546-547). Again, Plaintiff's counsel said that it was

i mpossible to say whether the jury intended $1.8 million, instead
of $72,000, or vice versa (R 549). The judge wanted to resolve
the issue so it could be addressed on appeal, the judge
understood the Plaintiff was going to do the cal culation and the
Def endants really were not going to agree to it; the trial judge
announced she was going to use the $1.8 million, which she

under stood t he Defendants were objecting to and she woul d have
each side's expert use that nunber, to conme up with a present

val ue; there would be another hearing and the court would choose
(R 549-551).

The additur/remttitur statute was read to the court; and
Plaintiff's counsel argued that the jury agreed on the total $1.8
mllion awarded (R 564-565). The Plaintiff was wlling to use
t he Defendant's di scount rate; and defense counsel rem nded the
court that if it was really just a sinple matter of correcting
one item the appropriate thing would have been to send the jury
back to redo the whol e Verdict, because that is what the case | aw
required (R 569-571). The judge then announced she was
correcting an obvious mstake in the jury's calculations, it did
not make sense to send it back for a new trial on anything; and
based on what the economi sts subnitted she woul d reduce the $1.8
mllion reward (R 573).

The judge then entered an Order granting an Additur in the

amount of $819, 214, plus interest fromthe date of trial (R 531-

531). On March 16, 1999, the judge entered an Order denying the
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Def endants a new trial under the additur statute and case | aw

t hat the Defendant was entitled to one; the court said this was
not a sinple additur statute situation, but that the jury

m sconstrued the evidence, it nade a m stake; and she thought she
al ready denied the Mdtion for New Trial, recognizing the
situation was "a little tricky" and the court was interested to
see what the Third District did (R 504-509; 533). Hartford
appeal ed (R 485-487; 531-532; 488-496) and the Third D strict
affirnmed, agreeing the error was on the $1.8 nmillion in future
medi cal s and found the Additur appropriate. Owsens, 212. The
majority found error in only one calculation so a newtrial on
damages was not warranted. Owsens, 212-213. The court also
deci ded that the judge's ruling had to be affirnmed under the

abuse of discretion standard in Brown v. Estate of Stuckey, 749

So. 2d 490, 498 (Fla. 1999). Owens, 213. This Court accepted
jurisdiction on the basis of direct and express conflict; as
expressed in the dissent in Omens, 213:

GERSTEN, J. (dissenting).

| respectfully dissent. Though the
majority's pragmati c approach has great
cache', it violates both statute and casel aw.
Section 768.043(1) details a clear and sinple
procedure in remttitur and additur actions
arising out of the operation of notor
vehicles stating: "If the party adversely
affected by such remttitur or additur does
not agree, the court shall order a new trial
in the cause on the issue of damages only."
8§ 768.043(1), Fla. Stat. (1997)(enphasis
added). A fortiori, once the trial court
grants the plaintiff's notion for additur,
and, as here, the adversely affected party
does not agree, the trial court nust order a
new trial. See 8 768.043(1), Fla. Stat.
(1997); Jarvis v. Tenet Health Systens Hosp.

- XXXI V-



Inc., 743 So.2d 1218 (Fla. 4th DCA 1999);
Food Lion v. Jackson, 712 So.2d 800 (Fla. 5th
DCA 1998); City of Jacksonville v. Baker, 456
So.2d 1274 (Fla. 1st DCA 1984), review

deni ed, 464 So.2d 554 (Fla.1985).

My views in this regard, are summarized and
far better expressed in the recent concurring
opi ni on of Judge Hazouri in Jarvis v. Tenet
Heal th Systens Hosp., Inc., 743 So.2d at 1220
(Hazouri, J., concurring specially). Judge
Hazouri noted that the |anguage of Section
768.043(1) is virtually identical to Section
768. 74, and that the operative word in both
statutes is "shall."

Thus Judge Hazouri concluded that the
statutes' nmandatory |anguage entitles the
adversely affected party to a new trial upon
request, once a trial court grants an additur
or aremttitur. See Jarvis v. Tenet Health
Systens Hosp., Inc., 743 So.2d at 1221
(Hazouri, J., concurring specially). | agree
wi th Judge Hazouri's definitive analysis.
This case should be reversed and remanded
with instructions to grant the defendant's
notion for a new trial on damages pursuant to
the clear additur statute and existing
casel aw.

Onens, 213.
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SUMVARY OF ARGUNVENT

The decision in the present case conflicts with all Florida
| aw and the relevant Florida statutes which hold that when an
additur is granted, that the Defendant nust be given the
alternative of a new trial on damages.

In the present case, the trial judge granted an Additur of
$819, 214 without the alternative of a newtrial on danages, and
this is clearly in conflict wwth Florida | aw

As the Opinion of the Third District concedes, both parties
presented expert testinony that had contrasting and opposing
figures of future nedi cal damages and al so conflicting economc
calculations. It is clearly contrary to Florida |aw for the
trial judge to surm se what the jury had intended to do, and take
bits and pieces of various economc testinony to cone up with the
court's own nunber, and not give an alternative of a new trial
I f the judge had taken different bits and pieces of economc
testi nony, she would have conme up with a conpletely different
nunber, and if she had found the $72, 000 was the nunber the jury
had i ntended and that it had miscalculated the $1.8 million
dol lars, that would have been a totally different nunber. This
was clearly an Additur, as the decision expressly held, and it is
in conflict with all Florida law not to allow the alternative of
a new trial on damages. Owens must be quashed and the original
Verdict for the Plaintiff reinstated, or a new trial on damages

ordered as mandated by the Additur statute and existing case |aw.
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ARGUMENT

THE DECI SI ON | N THE PRESENT CASE

FI NDI NG THE TRI AL JUDGE GRANTED AN

ADDI TUR BUT NOT ALLOW NG AN OPTION OF A
NEW TRI AL, CONFLI CTS WTH ALL FLORI DA
LAW ON PO NT, AND PARTI CULARLY W TH
JARVIS; FOOD LION, G TY OF JACKSONVI LLE
AND PI NI LLOS; | NFRA

The Court of Appeal expressly found that the trial court
granted an Additur, but nonetheless ruled that the Defendant was
not entitled to the option of a newtrial. This ruling in
granting an Additur of $819, 214, but not giving the Defendant the
option of a newtrial, conflicts with all Florida |law on point,

and specifically conflicts with Jarvis v. Tenent Health Systens

Hospital, Inc., 743 So. 2d 1218 (Fla. 4th DCA 1999); and Food

Lion v. Jackson, 712 So. 2d 800 (Fla. 5th DCA 1998).

Onens is clear that the trial judge granted an additur:

| TT Hartford Insurance Conpany of the
Sout heast appeal s an order granting an
additur in a personal injury case.
Def endant - appel  ant Hartford contends that it
is entitled to reject the additur and be
given a newtrial. See 8 768.043, Fla. Stat.
(1997). Because under the unusua
circunstances of this case there was no
di sputed issue for retrial, the defendant's
request for a new trial was properly denied
and we affirmthe additur....

Therefore, the court was correct in
determ ning that appellee was entitled to an
addi tur.

Ownens, 211, 212

(enmphasi s added).
Furthernore, both 8§ 768.043, Fla. Stat. (1997) and § 768. 74,
Fla. Stat. (1997) are clear that when an additur is granted, the
alternative of a newtrial "shall" be given. Section 768.043(1),

Fla. Stat. (1997) provides:
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"...If the party adversely affected by such
remttitur or additur does not agree, the
court shall order a newtrial in the cause on
the i ssue of damages only." (enphasis
added) .

Section 768.74(4), Fla. Stat (1997) has the identical
| anguage:

"...If the party adversely affected by such
remttitur or additur does not agree, the
court shall order a newtrial in the cause on
the i ssue of damages only." (enphasis
added) .

Clearly Onvens is in express and direct conflict with
existing Florida law, by allowing trial judges to pick and choose
medi cal and expert testinmony and grant an Additur, but then not
to give the party the alternative of a new trial on danages.

What occurred in Jarvis, supra, was that after a |arge

verdict, the trial judge granted a new trial on both liability
and damages, and this was appealed to the Fourth District. The
central issue was whether the new trial nust be on damages only,
or whether the trial judge could grant a newtrial on liability
as well as damages. The decision discussed the fact that the
rel evant statute, 8 768.74(4) mandatorily provides that the party
"shall" be given the alternative of a new trial on danmages:

... The statute further provides that "[i]f

the party adversely affected by such

remttitur or additur does not agree, the

court shall order a newtrial in the cause

on the issues of danmages only."

Jarvis, 1219.
The court held that "shall" was nandatory | anguage and the

new trial nmust be on damages only. Jarvis, 1219-1220. Omens

tried to distinguish Jarvis on the basis that the only |egal
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issue was a new trial on liability, as well as damages. However,
the point is that Jarvis found the statute mandatory in its

| anguage, so the judge had no discretion to order a new trial on
l[iability. Simlarly, the judge bel ow had no discretion to find
the mandatory new trial on damages coul d be ignored and she could
adjust the Verdict herself, with a huge Additur.

The trial judge can not grant an Additur w thout an
alternative grant of a newtrial, if the Additur is rejected.
Jarvis, holds that "shall"™ is nmandatory | anguage and that when an
additur is granted, the defendant nust have the alternative of a
new trial on damages and there is no discretion on this |egal
i ssue.

Food Lion, supra, was also cited by the dissent in Omens as

being in conflict with the Omens decision. The facts in Food
Lion were that a custoner slipped and fell on a wet floor, and
the jury returned a verdict for the plaintiff. On post-trial
notions, the trial judge granted an additur of $5,000 and gave

t he defendant the alternative of a newtrial on damages only. On
appeal, the issue again was whether the 8§ 768.74, Fla. Stat.
(1997), which states that after an additur is granted the party
nmust be given the alternative of a new trial on danmages only,
precludes the court fromgranting a new trial on both damages and
l[iability where it was a conprom se verdict. The opinion in Food
Lion holds that a newtrial can be on liability and danmages, but
the dissent in Food Lion urged that the mandatory | anguage
requires that the new trial be on damages al one. However, both

the mapjority and dissent make clear, that there nust be the
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alternative of a newtrial given, and therefore, this is in
express and direct conflict with Owens.

The facts in City of Jacksonville v. Baker, 456 So. 2d 1274

(Fla. 1st DCA 1984), rev. den., 464 So. 2d 554 (Fla. 1985) were

t hat Baker was injured in an intersectional collision between an
aut onobil e, and a notorcycle on which he was riding as a
passenger. After trial, the jury returned a verdict for $400, 000
and the trial judge granted an additur and gave the defendant the
alternative of a newtrial on damages. The defendant appeal ed
urging that the new trial should be on both liability and
damages. The court discussed the nmandatory | anguage of 8§ 768. 74,
and quoted the |anguage that "the court shall order a new trial
in the cause on the issue of danmages only," and ruled that the
alternative to the additur would be a new trial on damages only.

The conflict between Jarvis, Food Lion and Gty of Jackson has

not been addressed by this Court, but it does not change the
ultimate holding that a new trial on damages is mandatory. To
date, no case has ever held that under the additur statute, the
judge has the discretion to deny the adversely affected party the
right to a newtrial on damages.
Further, Oaens points out that there was conflicting nedical

testimony and expert testinony fromboth sides about future
nedi cal care and about the present value of future danmages:

At trial there was differing nedica

testinony regardi ng the anmount of nobney

needed for future nedical treatnment. Both

sides al so presented expert econom sts who

testified about cal culating the present val ue

of future damages.
Onens, 211.
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It certainly is contrary to Florida law for the trial judge
to weigh conflicting nedical testinony and conflicting expert
testinmony, and pick and choose different calculations to surm se
what the jury truly intended, and change the Verdict by adding
$819, 000. Certainly, this was an Additur, as the Third District
specifically held, and a new trial on damages nust be awarded.

An additional consideration is that the jury does not even
have to be provided expert testinony in order to reduce danmages

to present value. Seaboard Coast Line Railroad Conpany v. Burdi,

427 So. 2d 1048 (Fla. 3d DCA 1983). Therefore, it is a conflict
of lawto hold that the jury was bound by portions of the nedical
and econom c testinony presented, but not by other portions.

Al so, as the Ovens mpjority noted, the defense took the
position that the reduction of $1.8 million to $72,000 was w thin
the evidence, and therefore, it was error for the trial judge to
di sregard part of the evidence in creating her own present val ue,
whi ch was not a nunber the jury had arrived at, especially
wi thout giving the alternative of a newtrial. Ownens, 211.

The jury could have found that, having seen its noney shrink
due to inflation over the years, that interest rates and
inflation would cancel out, and this would be a basis for the
present verdict. Further, the jury could have easily found that
$72,000 was the anpunt it wanted to award, and it m scal cul ated
the total nunmber. There are so many nunbers and alternatives it
is totally incredulous for a trial judge to try to surm se what

the jury intended, and grant an additur without the alternative

-xli -



of a newtrial. The nunbers for present value ranged from $8, 500
to $68, 000 on the defense side, and from $52,000 to $400, 000 on
the Plaintiff's side. Awarding expenses for one tenporary
procedure, plus one permanent procedure, plus aggressive physi cal
t herapy, totalled $68,500. The Plaintiff's expert, Anderson,
testified that non-evasive therapy had a present val ue of $56, 112
(T 235). That therapy, coupled with psychiatric visits, would
have a present value of $72,000. It was not within the trial
court's discretion to veto the Jury Verdict and arrive at its own
and Brown does not all ow such discretion.

There was no case law cited by the Third District inits
opi nion, which allows a court to grant an alnost mllion dollar
Addi tur, without giving the Defendant the option of a newtrial

on danmages. Owens, supra. The court only cited cases where a

retrial can be limted to a certain item of damages, but none of
the cases involves a statutory Additur of alnost a mllion

dollars to the Verdict, by the trial court. |In Astigarraga V.

Geen, 712 So. 2d 1183 (Fla. 2d DCA 1998), the party was given
the option of a new trial and no Additur was invol ved.

The jury returned a Verdict finding future nedi cal expenses
to be $1.8 mllion, over a 25 year period; and finding the
present value to be $72,000. The Plaintiffs decided that the
jury nmust have determined the $1.8 mllion dollar figure first,
then used the expert discount rate of 6% and therefore, the
$72,000 was an error; and the trial court should just grant an
Addi tur of $819,00. It was nore probable however, that the jury

consi dered both the present value and the future value at the
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same time, as well as inflation and interest rates, in nmaking its
calculations. It found the present value to be $72, 000,
multiplied that tines 25 to get $1.8 million; and Plaintiffs
counsel agreed that is what happened. There is no case |aw
prohibiting this.

The courts have held that juries are certainly aware of
inflation and have seen their own dollars shrink; and simlarly,
are aware of interest rates; and are free to hold that these
woul d negate each other. The jury was given evidence on the
history of the then high rate of return in the stock market; an
i nvestment of $72,000 could easily result in $1.8 mllion over 25
years and this was a common sense conclusion, as well as being
based on the evidence at trial.

The law is clear that juries are free to nake their own
assessnent on expert testinony of all types, nedical,
reconstructi on experts, econom sts, etc.; and can accept or
rej ect expert testinony, and can reach their own assessnent.

As this Honorable Court knows, generally when a jury returns
a verdict, the present value is generally not a precise
mat hemat i cal cal cul ation of the future value, but courts do not
grant a new trial, whenever this happens, because the assessnent
of damages is in the province of the jury.

The Plaintiff's testinony at trial, by his econom st as to
future nmedicals, was a high of $1.2 million in total. In
cl osing, counsel for Hartford argued that the jury should award
$82,000 for the present value of future nedical expenses, based

on Onens' past nedi cal expenses when his conditions were nore
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acute. Therefore, there was Record basis to support the $72, 000
awar ded as present value, but not to support the $1.8 million
dol l ar figure.

It is conmon know edge that juries frequently determ ne the
bottom|ine amount they wish to award first and then work
backwards. The jury awarded a total Verdict to the Plaintiffs of
$1.158 million, and it is apparent this is the anount the jury
wi shed to award. This total anpbunt was supported by evidence at

trial and should have been affirned. Phillips v. Ostrer, 481

So. 2d 1241 (Fla. 3d DCA 1985)(when the total award is supported
by substantial, conpetent evidence, the jury's apportionnment of
damages does not affect the integrity of the Verdict, which nust

be affirmed); R W King Construction Conpany, Inc. v. Gty of

Mel bourne, 384 So. 2d 654 (Fla. 5th DCA 1980); Richard Swaebe,

Inc. v. Sears World Trade, Inc., 639 So. 2d 1120 (Fla. 3d DCA

1994); Capital Bank v. MVB, Inc., 644 So. 2d 515 (Fla. 3d DCA

1994) (where aggregate award i s supported by the evidence and is
cl ose to anpbunt counsel requests in closing, it indicated the
intent to follow the anbunt suggested to determ ne danmages and
the jury's apportionnent of damages does not affect the integrity
of the verdict).

In Burdi, supra, the trial court granted a new trial on

damages, finding that it had erroneously instructed the jury on
reducti on of present value for damages for future nedical
expenses or for future loss of earning capacity. The trial court
had determned that it had erroneously instructed the jury to

reduce the future danages to present val ue, because the defendant
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had not introduced any expert evidence on that issue. Burdi,
1050.

In Burdi, the court found that there was no question that
Florida Standard Jury Instruction 6.10 correctly represented

Fl ori da | aw. Burdi, 1050, citing, Braddock v. Seaboard Air Line

Rai | road Conpany, 80 So. 2d 662 (Fla. 1955).

The Third District also stated that evidence regarding the
mat hematical cal culation to present value is adm ssible on the
part of either party; it is not, however, a prerequisite to the
jury instruction that the defendant introduce sworn testinony as
to the mat hematical matter in which reduction to present value is
cal cul ated. Burdi, 1050. The court noted that jurors, as
persons of common know edge, generally know that one needs to
invest |less than dollar today to ensure the return of a dollar in
the future. Burdi, 1050. Therefore, expert testinony, while
hel pful, could hardly be considered indispensable to the
consi deration of the question of present value. Burdi, 1050.

In fact, in the Notes on use and Comment to Instruction
6.10, this Court observed that there are several different
met hods used to arrive at present value determ nation, but unti
the | egi slature adopts one approach to the exclusion of others,
the comm ttee assuned that the present val ue of econom c danmages
was to be found by the jury based on the evidence; or if the
parties offered no evidence to control that finding, the jury
properly resorts to its own conmon know edge, as guided by the
Standard Jury Instruction 6.10 and argunent, citing the decision

in Burdi.
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It is inportant to note that in Norman v. Millin, 249 So. 2d

733 (Fla. 3d DCA 1971) a new trial was ordered on all damages and
not sinply on what the present value of the future damages

awar ded woul d be. Therefore, the trial judge and the Plaintiffs
were both wong when they thought that any new trial would be
restricted to just what the reduction to present val ue equal ed.

Nor man, supra. In a later Second District case, Seaboard Coast

Line Railroad Conpany v. Garrison, 336 So. 2d 423 (Fla. 2d DCA

1976), the court noted that it was proper to present expert
testinmony concerning future inflationary trends as the basis for
the jury to determ ne the present value of future damages. O
course, before the advent of experts testifying on howto

cal cul ate reduction to present value, juries routinely just used

the age and |ife expectancy. Renuart Lunber Yards, Inc. v.

Levine, 49 So. 2d 97 (Fla. 1950). 1In sone cases, the legal rate
of interest is used, but the better rule leaves it to the jury to

deci de. Renuart, supra.

The Fifth District in Florida Crushed Stone Conpany V.

Johnson, 546 So. 2d 1102 (Fla. 5th DCA 1989) noted, relying on
Burdi, that the Third District had held that the only recoverable
element of a plaintiff's claimto future nonetary loss is the
present value and that the defendant did not have the burden to
present testinony as to the manner in which a reduction to
present value is calculated. Therefore, the jury at the Owens
trial was free to reject the Plaintiffs' experts, accept the

Def endant's, or any portion of their testinony, or all of it, to

arrive at the $72,000 present val ue.

-xlvi -



The trial judge granted an Additur on the basis that the
jury had m scal cul ated the amobunt of total future nmedica
expenses by sinply taking the present value and multiplying it by
t he nunber of years in the Plaintiff's |ife expectancy. The
judge then held an evidentiary hearing, accepting new evi dence,
not presented to the jury, fromthe Plaintiff's expert on what
the present value of $1.8 million dollars would be. |In other
words, the judge substituted her calculation for what the jury
was charged with at trial and what was a mmjor focal point of the
entire case - the huge demand for future nedical expenses and the
present value of that award. In spite of the fact that two
experts testified for hours on present value cal cul ations, the
stock market, treasury bonds, etc., the judge just decided the
jury made a mat hematical m stake and she "corrected” it with an
$819, 000 Additur. Moreover, even Plaintiffs' counsel agreed it
was very clear that the jury intended a $72,000 award and used it
to arrive at $1.8 nmillion for future damages. The judge vetoed
the jury, deciding it really wanted to award $1.8 nillion and
sinply did not reduce it to the correct present value, therefore,
$819, 000 had to be added. This nunber was never argued at trial,
just as the amount of $1.8 million was never argued to the jury.
A new trial on danages is clearly required in this case, even if
there was no conflict with Florida additur |aw,

Anot her error nmade by the Ovens majority is the assertion
that the Plaintiff asked to have the jury redo present val ue.
Rat her the followi ng is what was said:

THE COURT:
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The question | have is, of course, they
couldn't have a present value of mllion,
ei ght, down to seventy-two thousand. | think
t hey nust have neant seven hundred twenty
t housand.

MR RI CE

That's a present, fair present val ue,
Judge, with all due respect.

MR, FREI DI N
It couldn't be that under your nost
optimstic result fromyour expert. It

couldn't be seventy thousand dollars for the
present val ue.

THE COURT:

| don't think we can do anything. They
can make this reduction. There is no way |
think I could send it back to them

MR, FREI DI N

For the record, we request that, and
it's denied, | guess. | appreciate if you
woul d say it was denied instead of ne.

THE COURT:

Wat is it you are requesting? Wat
woul d you be requesting? | nean, well, this,

of course, wll be a matter of record. Set
fourth[sic] all the other figures with the
appropriate --

MR, FREI DI N
That's only ones that they reduced to
present value. | don't think anyone could

realistically argue one mllion, eight
hundred thousand dol |l ars coul d be seventy
t housand dol lars in present noney val ue.

THE COURT:

VWhat if they bought the argunent that
they should invest in the stock market? That
was argued.

MR, FREI DI N

| feel like it's a blatant error. | am
beginning to think what the right thing to do
is -- |1 understand it's not that sinple to
just -- for ny opinion, I would like to ask
them ask the foreman if seventy -- | would
like to ask the foreman if they felt that

-xlviii-



that accurately reflects their reduction to
present val ue of seventy thousand doll ars.

THE COURT:

| amnot going to do that; but if you
want the jury polled, | would ask them what
the verdict -- | just nentioned was the
verdi ct, they each agreed.

MR, FREI DI N

Well, they are going to be polled, so --

THE COURT:

That's what 1'11| do.

MR, FREI DI N

Si nce --

THE COURT:

| am not going to ask them about that
specific figure.

MR, FREI DI N
kay.

(T 635-636).

One of the issues raised below was the fact that this
Verdict was patent on its face; the Plaintiff nade no real
objection to it at trial; the Plaintiff did request that the jury
be polled and it was; therefore, any issue regarding any
inpropriety in the Verdict was waived. If not waived, it
certainly was not correctable by the judge goi ng back through the
trial, re-exam ning the testinony of the two econom sts who
testified at trial; |ooking at the two econom ¢ nodel s presented
by the Plaintiff, which were argued to the jury for future and
present val ue of nedi cal expenses; accepting a new Affidavit,
wi th new cal cul ati ons on anobunts never presented to the jury; and
t hen maki ng her own evidentiary determnation. 1In this

situation, which the judge described as a difficult one, she
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shoul d have affirnmed the total Jury Verdict, which was based on
conpetent evidence at trial, or granted a new trial on damages.
Havi ng done neither of these things, it was clear legal error to
grant an $819, 000 Additur, wi thout giving the Defendant the
option of a new trial.

Whet her the problemw th the Verdict formwas that there was
sonme mat hematical m scal cul ation, or the Verdict was
inconsistent; the bottomline is that any such alleged error was
patent on the face of the Verdict, and the Plaintiffs' failure to
object at trial waived any such error, especially where the jury
was polled and di scharged w thout an objection by the Plaintiffs.
In the absence of fundamental error, or error that goes to the
nerits because of action, even if the Verdict is considered a
mat hemati cal m scal cul ati on, as opposed to being inconsistent or
contrary to common sense, as the Plaintiffs argued, a tinely
objection was still required, as a matter of established Florida

law. Burgess v. Md-Florida Service, 609 So. 2d 637 (Fla. 4th

DCA 1992); Mornman v. Anerican Safety Equi pnent, 594 So. 2d 795

(Fla. 4th DCA 1992); Robbins v. Graham 404 So. 2d 769 (Fla. 4th

DCA 1981); Hendelman v. Lion Country Safari, Inc., 609 So. 2d 766

(Fla. 4th DCA 1992); MDonough Power Equi pnent, Inc. v. Brown,

486 So. 2d 609 (Fla. 4th DCA 1986); Lindquist v. Covert, 279

So. 2d 44 (Fla. 4th DCA 1973); State Departnment of Transportation

v. Denmark, 366 So. 2d 476 (Fla. 4th DCA 1979); Keller
| ndustries, Inc. v. Mirgart, 412 So. 2d 950 (Fla. 5th DCA 1982);

Sout heastern Incone Properties v. Terrell, 587 So. 2d 670 (Fl a.

5th DCA 1991); Sweet Paper Sales Corp. v. Feldman, 603 So. 2d 109




(Fla. 3d DCA 1992).

In the absence of a tinely objection to the Verdict as
rendered and where the Plaintiffs agreed below the jury worked
backwards, it cannot be said that everyone agreed that the total
$1.2 million dollar Verdict for the Plaintiffs was just a
mat hemat i cal m scal cul ati on. But that speculation, |ike any
ot her, would be just that, and not supported under Florida |aw
sufficient to allow the judge to increase the Verdict by
$819,000. It has long been held that the judge does have the
power to correct an obvious mathematical error of the jury, when
it is recognized as a mathematical error by all the parties to
the litigation, but short of that, if the Verdict is supported by
t he mani fest weight of the evidence, the Plaintiffs were clearly
not entitled to have the judge increase his Verdict by $819, 000.
Sarvis v. Folsom 114 So. 2d 490 (Fla. 1st DCA 1959); Laskey,

supra. Tejon v. Broone, 261 So. 2d 197 (Fla. 2d DCA 1972).

The jury should have been reinstructed, if the Plaintiffs
t hought there was sonething wong with the cal cul ations, then the
jury would be free to change its entire Verdict; sonething the
Plaintiffs obviously did not want to risk.

In Cory v. Greyhound Lines, Inc., 257 So. 2d 36 (Fla. 1971),

the Suprene Court noted that the judge cannot invade the

excl usive province of the jury under the guise of amending the
verdi ct, unless the actual intent of the jury is clear. 1In Cory,
it was undi sputed that the verdict ambunts were sinply transposed
and when the jury was sent back after proper objection, they

agai n changed the verdict indicating what they really neant by



the first verdict; so it was clear they intended to award a
greater anmount in the wongful death action, than what the
plaintiffs were entitled to recover, under the statute in the

consol i dated survival action. Balserav. AB.D M &P. Corp.

511 So. 2d 679 (Fla. 3d DCA 1987); Delva v. Value Rent-A-Car, 693

So. 2d 574 (Fla. 3d DCA 1997).

None of these mathematical "correction" cases stand for the
proposition that the judge, under the guise of amending or
correcting the Verdict, can increase it by sonme $819, 000.

There was no clear agreed-to mathematical error in the
present case and the correction of the Jury Verdict was sinply
the judge substituting her judgnent for that of the jury, which
is inpermssible. Either the Jury's Verdict should be
reinstated, or a new trial granted, as nmandated by the additur
stat ute.

This case does not involve a sinple addition error, but
conpl ex and conflicting nmedical and econom c testinmony. As this
Court is well aware, the jury can arrive at a present val ue
determ nation, based on its own conmon sense, or based on expert
testinmony. Experts testified at trial regarding present val ue
determ nations, discount rates, inflation, etc; which were
explained to the jury; as well as investnments in the stock
mar ket .

Simlarly, none of the cases cited by the majority bel ow
dealt with an issue where an Additur was granted, but a new trial

on danmages was denied. Astigarraga, supra; Atilio v Genperline,

637 So. 2d 299 (Fla. 1st DCA 1994); Dyes v. Spick, 606 So. 2d 700




(Fla. 1st DCA 1992). The very fact that not a single case in
Fl orida exists that holds that an additur, or remttitur, can be
granted without the adversely effected party being given an
option of a new trial on damages, substantiates the fact that the
decision in this case involves a question of great public
i nportance; as well as being in direct and express conflict with
Fl orida | aw.

Nuner ous cases stand for the sane principle advocated by
Hartford, that when a remttitur has been granted under the sane
statute, it requires that the alternative of a newtrial on

damages be given. Gould v. National Bank of Florida, 421 So. 2d

798 (Fla. 3d DCA 1982); St. Pierre v. Public Gas Conpany, 423

So. 2d 949 (Fla. 3d DCA 1982); Ellis v. Golconda Corporation, 352

So. 2d 1221 (Fla. 1st DCA 1977)(a trial court is not permtted to
reduce the jury by ordering a remttitur, without permtting the
adversely effected party to have the option of a newtrial); Dura

Corporation v. Wallace, 297 So. 2d 619 (Fla. 3d DCA 1974)(a trial

court erred in entering an order of remttitur of original
verdict, where the order was silent as to the grounds upon which
it was based and where the trial judge failed to permt the
plaintiff the alternative of electing a newtrial); Lews v.
Evans, 406 So. 2d 489 (Fla. 2d DCA 1981)(the granting of a
remttitur is error unless it is acconpanied by the alternative
grant of a new trial).

The unanbi guous additur statute does not permt the Third
District to find that an Additur of alnost $1 million can be

granted; but hold a new trial wuld be a waste of tinme, because



the jury woul d reach the sanme evidentiary finding that the judge
reached post-verdict. There is a 99% chance the jury would not
reach that result, so the province of the jury was invaded by the
trial judge, who inpermssibly vetoed the Verdict. Adans v.
Wight, 403 So. 2d 391 (Fla. 1981); Wackenhut Corporation v.

Canty, 359 So. 2d 430 (Fla. 1978); Laskey v. Smith, 239 So. 2d 13

(Fla. 1970).
Onens is also in conflict with the Suprene Court's decision

in Pinillos v. Cedars of Lebanon Hospital Corporation, 403 So. 2d

365 (Fla. 1981) where at a post-trial hearing the trial judge

t ook evidence on future damages, on the theory that the jury had
i nproperly reduced the future damages to present noney val ue,
based on an erroneous instruction given to the jury. The court

held it was reversible error for the trial court to neke

reductions in present value. This Court ruled the trial judge

shoul d have "granted a new trial on damages." Pinillos, 368.

Furthernore, the decision in this case is also in conflict

with this Court's decision in Poole v. Veterans Auto Sal es and

Leasi ng Conpany, Inc., 668 So. 2d 189 (Fla. 1996). In that case,

the Court held when an additur had been rejected, the only issue
for the appellate court was the propriety of the court refusing
to grant a new trial on damages, under the rem ttitur/additur
statute. In other words, once the Additur is rejected, the only
issue is whether the trial court nmust reinstate the Jury's
Verdict, or grant a new trial on danmages only. The judge did

nei ther and Oaens nust be quashed, the Verdict for the Plaintiff
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reinstated, or at least a new trial on damages ordered, under the

express terns of the additur statute.
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CONCLUSI ON

The Third District Opinion nmust be quashed, as the trial
court erred, as a matter of law, in granting an $819, 000 Additur.
The Verdict for the Plaintiff was substantiated by conpetent
evi dence and the original Jury Verdict nust be reinstated; or in
the alternative a new trial granted on all elenents of damages,
as mandated by the additur statute. Owaens is in direct and
express conflict with existing Florida | aw and nust be quashed to
resolve the conflict and the unanbi guous additur statute nust be

appl i ed.
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(954) 525-5885 - Dade

By:

Ri chard A. Sher man
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoing was nailed this 12t h day of April , 2001 to:

Andrew L. Ell enberg, Esquire
1401 Brickell Avenue

Suite 900

Mam, FL 33131

Philip Freidin, Esquire

44 \W\est Fl agler Street

Sui te 2500, Courthouse Tower
Mam , FL 33131

M chael Bal ducci, Esquire
5900 N. Andrews Avenue
Suite 925

Fort Lauderdale, FL 33309

Joel Perwin, Esquire

PODHURST, ORSECK, JOSEFSBERG EATON
MEADOW OLIN & PERWN, P. A

25 West Fl agler Street

Suite 800

Mam, FL 33130

Law O fices of

RI CHARD A. SHERMAN, P. A
Suite 302

1777 Sout h Andrews Avenue
Fort Lauderdale, FL 33316
(954) 525-5885 - Broward
(954) 525-5885 - Dade

By:

Ri chard A. Sher man
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