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Preliminary Statement

This 1s a direct appeal from a judgment of conviction and sentence of death
rendered January 23, 2014 by the Circuit Court of the Second Judicial Circuit in
and for Gadsden County, Florida, in a capital felony case. The Hon. Jonathan
Sjostrom, Circuit Judge, presided over the guilt and penalty phases of the trial and

imposed a death sentence.

Elijah Brgpk the defendant in the circuit court and is the appellant in

this Court. He will be re d

State of Florida was the plaig albw, 1s the appellee here, and will be referred to

as “the State.”

The record on appeal consists o3 volygs. References to the record on
appeal will include the letter “R” and the v er, followed by a slash (/),
and then the page number(s).
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Statement of the Case and Facts

Nature of the Case:

This 1s a direct appeal from a final judgment of conviction and sentence of
death in a capital felony case from the Second Judicial Circuit, Gadsden County,
Florida. Mr. Brookins was afforded the opportunity to select venue, and chose

Gadsden County.

Jurisdictign
This Court has jugd@ctpn pursuant to Art. V § 3(b), Fla. Const. and §
921.141(4), Fla. Stat. (201
Course of the Proceedi
On June 27, 2012, Mr. Brookindg@vas ingicted by a Gadsden County grand
jury for the first-degree murder of Eric Sex mber 20, 2011. The
nties. Mr. Brookins

incident occurred during a prison transport acro

was afforded the opportunity to choose venue and ele t rigd in Gadsden

County (R1/1).
Mr. Brookins entered a plea of not guilty (R1/17). Undersigned counsel,

Baya Harrison, III, Esq., was appointed to represent Mr. Brookins on October 8,

2012 (R1/21). Chuck Collins was appointed as second chair counsel on October

18,2012 (R1/27).



The case proceeded to trial with the selection of a 12-person jury
commencing on December 9, 2013 (R17/1)". The guilt phase of the trial
commenced on December 10 and was completed on December 11, 2013 (R15/1,
R20/1). The State presented its case-in-chief and rested, after which Mr. Brookins’
motion for judgment of acquittal was denied (R19/282-3). Mr. Brookins testified

on his own behalf as the lone defense witness (R19/297). The State then called two

rebuttal witness 0800, 364).
The court instructgdeury on the applicable law, and then the attorneys
presented closing argument p8, 385, 408, 426). The court gave final
instructions to the jury on the r®es eliberation (R20/430). The jury returned a
verdict of guilty as charged for first-dd@free my®er, and made a finding that
murder was established by proof of both pr: sl and felony murder
(R20/436).
The penalty phase of the trial was held on Decengber, 043 (R21/447).
The State presented one victim impact witness (R21/475). Thidefense called three
witnesses (R21/478, 489, 497). The jury returned an advisory sentence of death by

a vote of 10-2 (R21/547).

' The jury selection portion of the record is out of order. Jury selection begins in
volume 17 and ends in volume 16. The evidentiary portion of the guilt phase
begins in volume 15 and resumes in volume 18.



The circuit court conducted a Spencer hearing on January 7, 2014 (R22/1).
On January 23, 2014, the circuit court imposed the death penalty on Mr. Brookins
(R23/5).

Disposition in the Lower Tribunal:

The circuit court entered judgment for first-degree murder and sentenced

Mr. Brookins to death (R2/227-233).

as Sergeant Gordon Wester from the Department
king at the Northwest Florida Reception
Center on September 20, 2011 ~41). He drove a prison transport bus to
Jefferson Correctional Institution, alo rgeant Raymond Hill (R15/42).
When they arrived, another bus full of inm (ting for them to drive back
to the reception center (R15/43).
Sergeant Hill went into the bus and did a securtych headcount
before they left (R15/48-49). They did not strip search the ingjfites on the bus, as
that would have been done before they were loaded (R15/49). All of the inmates
had blue prison uniforms and leg restraints (R15/49). Mr. Brookins and the victim

were both on the bus. Sergeant Hill was the driver for the trip back, with Sergeant

Wester responsible for the security checks (R15/50). Wester’s task was to stand up



and look through the window and metal cages into the back of the bus to make a
headcount/security check to the best of his ability every 30 minutes (R15/51).
Sergeant Wester noted the security checks on a log (R15/51). That particular
bus was extremely loud, and he was not able to hear what was going on in the
back. He also did not see anything out of the ordinary during the security checks

(R15/51-2). They did not make any stops along the way. They left Jefferson around

10:00 central ti jved back at the reception center between 12:00 and

12:30 (R15/52).

Upon arrival, they o he back of the bus and allowed the inmates to

get out. He and Sergeant Hill e ving leg irons while Sergeant Bell [sic]
had a list of inmates to process them 1@ R15/50), Mr. Brookins did not have his
blue uniform shirt on, and had what appear: oodstain on his T-shirt

(R15/54). Sergeant Bell was talking to Mr. BrooWins rgdnt Wester went into
the bus, discovered Mr. Sexton, and called for medicale ¢ n (R15/54).
Mr. Sexton was about two or three rows back from the front @the bus on the
driver’s side. He was leaned up against the seat and partially sitting on the floor
(R15/54-55). Sergeant Wester identified Mr. Brookins in the courtroom (15/55).
On cross-examination, Sergeant Wester said that it was customary for the

inmates to be strip-searched prior to getting on the transport bus (R15/56). He did

three or four security checks during the return trip (R15/65). He did not recall



seeing any inmates standing up at the back of the bus during his checks (R15/66).
On redirect, he said that Mr. Sexton was unresponsive when they arrived at the
reception center (R15/71).

Sergeant Raymond Hill was the State’s second witness (R15/76). He was
working with Sergeant Wester on September 20. The inmates were already on the
bus when they arrived at Jefferson Correctional Institution. He did a check of the

interior of the b{f}ﬂ of the inmates were present and accounted for (R15/78-

79). He did not do any s of the inmates on the bus because that should have

been done before they got o 1). The bus was very loud and he had to

scream at Sergeant Wester just®Q s with him (R15/84).

When they arrived back at the r@

with processing the inmates off the bus. Se

ter, Sergeant Hill was assisting

r and Officer Bell were
also assisting. He observed Mr. Brookins talkin®o ell. He did not have
his blue uniform shirt on and had bloodstains on his W nd blue pants
(R15/85-86). Sergeant Hill placed Mr. Brookins in restraints, it him in a holding
cell and stayed with him at that time (R15/86).

On cross-examination, Sergeant Hill said that he did not get up and look into
the back of the bus during the return trip because he was the driver (R15/92).

Officer Tanya Bell was working in transport and receiving at Northwest

Florida Reception Center on September 20, 2011 (R15/106). Late in the morning

10



or early in the afternoon, a transport bus arrived carrying Mr. Brookins, Eric
Sexton, Tyrone Jackson, Juan Hernandez, Theodus Hunt and others (R15/107-8).
When Mr. Brookins came out of the back door, he was all bloody. He was also
wearing a white T-shirt and no blue uniform shirt (R15/108).

Officer Bell handed Mr. Brookins off to another officer and went onto the

bus with Sergeant Wester (R15/109). Inmate Sexton was on the floor near the

fourth row of segts @ the driver’s side (R15/112). He had injuries all over him.

Officer Bell went back t lyport window to call medical and get some help
(R15/112). Mr. Brookins’ ¢ as seized as evidence (R15/112). She then
identified Mr. Brookins in the &u R12/113).

The State’s next witness was inffate Tyy¥ne Jackson (R18/122). He has been
convicted of a felony several times. He has
exchange for his testimony or coerced into testi
motion for credit for time served, and asked the prosed
look at the motion (R18/124).

Mr. Jackson was on the transport bus on September 20, 2011. After stopping
at Jefferson C.I., they switched drivers and continued on to the reception center

(R18/124-5). He was sitting in the third row on the right side (R18/125). Each

inmate on the bus had a bag with their property in it (R18/126).

11



Mr. Jackson spoke with Mr. Brookins, who was sitting in the second row
directly in front of him (R18/126-7). They spoke about people they knew in
Pensacola (R18/127). Mr. Brookins was calm and gave no indication that anything
was going to happen (R18/128). Mr. Sexton was sitting in the second row on the
left side. Once they got on the interstate, Mr. Jackson stopped talking to look out

the window (R18/128-9).

A few migot@afr that, Mr. Brookins ran over and jumped on top of Mr.

Sexton (R18/129). It ap edpto be a fight, but then he saw a knife come out and

blood squirting all over t 8/129). He saw Mr. Sexton defending himself

and trying to push Mr. Brookinaw, 18/130). Mr. Brookins had the knife. It

was a long piece of metal with a sharpgdge, nea to ten inches long (R18/130). He

stabbed Mr. Sexton with the knife. Most ofs ates then moved to the

back of the bus (R18/131). State’s Exhibit 5 appSare e knife he saw that
day (R18/131-2).

Mr. Brookins kept stabbing Mr. Sexton nonstop. Mr. okins was
mumbling something, but Mr. Jackson couldn’t make it out (R18/132). Mr. Sexton
was screaming for officers to help him (R18/133). This went on for a long time
(R18/133). No one intervened to stop the attack (R18/133). Someone said, “That’s
enough,” but Mr. Brookins continued stabbing Mr. Sexton (R18/134). When Mr.

Brookins finally stopped, Mr. Sexton was dead (R18/134).

12



A second inmate started interacting with Mr. Brookins. He had been in front
of Mr. Brookins on the passenger side (R18/135). He helped move Mr. Sexton’s
body around to position it. He was black, but the witness did not know his name
(R18/135). Mr. Brookins threw the knife out of the window when they were in the
vicinity of the Grand Ridge, Cottondale exit (R18/135).

Mr. Brookins took off Mr. Sexton’s clothes and pulled his pants down as far

as the shackles afoyv. Mr. Brookins put on a pair of gloves from his bag and

put his hand in Mr. Sext rgetum like he was searching for something. This

lasted only a few seconds Mr. Brookins then went through Mr.
Sexton’s property, tearing up h¥® peg al family pictures and papers, and dumping

out his hygiene items (R18/137). Mr. JCkson saw Mr. Brookins throw a piece
of elastic band out the window (R18/138).
Mr. Brookins then sat down and ate both s o and Mr. Sexton’s,
with his feet propped up on Mr. Sexton’s body. He alri Mr. Sexton’s
body (R18/138-9). Everyone else stayed in the back of the buffor the remainder of
the trip (R18/139). Mr. Brookins used the water cooler to wash his hands off, with
the other inmate assisting him (R18/140). Mr. Jackson gave a statement and
identified Mr. Brookins from a photo lineup. He also identified him in court

(R18/140-141).

13



On cross examination, Mr. Jackson said that he asked the prosecutor about
his jail credit motion when he came to visit Mr. Jackson a couple of weeks before
trial (R18/142). The bus was in Leon County approaching Tallahassee when the
stabbing began (R18/148). When Mr. Sexton pushed Mr. Brookins away, that’s
when the witness saw the knife for the first time. He did not see Mr. Brookins pull

the knife from a concealed area (R18/149). He could not say how the knife got

onto the bus (R 1/ \ER- . The stabbing went on for a long time until Mr.
Brookins threw the knif; he Grand Ridge area (R18/150). The stabbing
ended in Gadsden County b bus crossed the bridge into Jackson County,
lasting 20 to 30 minutes (R18/N0-
r. Brookins use his mouth to

On redirect, Mr. Jackson said thiif he sa

bend the blade of the knife straight so that Mr. Sexton with it again
(R18/157).
Juan Hernandez testified that he was also an inthte ttansport bus on
September 20, 2011, and has several prior felony convictionsgR18/159). He was
seated in the first row on the driver’s side (R18/161). Mr. Sexton was seated right
behind him. During the first leg of the trip, Mr. Brookins was sitting right next to
Mr. Hernandez (R18/161-2). Mr. Brookins had his bag with all of his property in it

and seemed kind of nervous. Mr. Hernandez was talking to someone in the CM

14



cage in front of him. Every time Mr. Hernandez moved, Mr. Brookins shifted as if
to protect his property (R18/162).

When they got to Jefferson C. 1., Mr. Brookins moved to another seat in the
second row on the right side (R18/163). The witness had conversation with Mr.
Sexton behind him (R18/163). After they left Jefferson C. 1., Mr. Hernandez was

standing up and talking and heard a noise behind him. He saw Mr. Brookins on top

of Mr. Sexton, agd . Bexton had a stab wound in his face (R18/164-5). He saw

the knife and how big it , Id he got scared and jumped to another row of seats.
He heard Mr. Brookins tel] } pn that he couldn’t get away from him
(R18/165).

Mr. Hernandez saw Mr. Brookif bend g knife back into shape and begin

stabbing Mr. Sexton again. Mr. Hernandez e back of the bus. He
identified State’s Exhibit 5 as the knife (R18/1 n was screaming and
trying to hold Mr. Brookins and the knife, but he was bhked everywhere
(R18/166-7). Mr. Brookins was on his knees on top of Mr. Sgpfton. He used his
teeth and the wall to straighten the blade of the knife on more than one occasion
(R18/167-8). The stabbing went on for ten minutes until Mr. Sexton was dead. The
officers did not hear his calls for help (R18/168). No one intervened (R18/169).
Afterward, Mr. Brookins put the knife in his pocket, and later threw it out

the window (R18/170). He then pulled Mr. Sexton’s pants down and did something

15



between his legs with a bottle of lotion. Mr. Brookins put gloves on after the
killing (R18/170). He picked up Mr. Sexton’s body and threw it over a seat, and
then tore up all of Mr. Sexton’s pictures while talking to him (R18/171). Mr.
Brookins was talking the entire time he was killing Mr. Sexton (R18/171). He
sprayed Mr. Sexton’s property around and made a big mess (R18/171). He heard
Mr. Brookins call Mr. Sexton a piece of shit who needed to die. He called him that

a lot (R18/172).

Mr. Brookins the h}p lunch sitting next to Mr. Sexton’s body.

Afterward, he used the wate lean up. Another inmate helped him. He was

a black male, but Mr. Hernand& di t know his name (R18/172-3). He saw Mr.
Brookins urinate on Mr. Sexton’s bod (R 18/ . Mr. Brookins also threw an
elastic band and holster out the window, al gloves (R18/174). He
identified Mr. Brookins in the courtroom (R18/1§4).

Mr. Hernandez gave a statement to the prison 1 cyfrille also picked Mr.
Brookins out of a photo lineup as the person who did the stabffng (R18/175). He
had not been promised anything or threatened with anything to get him to testify
(R18/176).

On cross-examination, Mr. Hernandez admitted that he was in a holding cell

with Tyrone Jackson and talked to him while they waited to testify (R18/177). He

admitted that inmates do sometimes have their property stolen by other inmates on

16



transport buses, and this could be why Mr. Brookins was nervous (R18/179). He
had his back turned when the fight first broke out (R18/180). He had no idea how
the knife got on the bus until Mr. Brookins revealed how he did it with the elastic
holster (R18/180). Mr. Brookins stabbed Mr. Sexton out of nowhere; he heard no
prior altercation or loud talking (R18/181). Everyone went to the back of the bus

except Mr. Brookins, Mr. Sexton and Mr. Kalifa (R18/183). They traveled the rest

of the way standj e back of the bus (R18/184).

Theodus Hunt tesyg t. He was also an inmate on the transport bus on
the day of the incident. onvicted of a felony one time (R18/188). The
stabbing occurred right after th®& g Interstate 10. He did not know the

inmates, but recognized Mr. Brookins (g the cgtisgroom (R18/189). Mr. Hunt was

sitting behind the person who got stabbed ( r. Brookins was on the
right side (R18/190).
Mr. Sexton sold a cigarette for food to a man sihgerg d Mr. Hunt
(R18/190). Mr. Brookins was watching this happen and told [JF. Sexton he didn’t
have to sell him the cigarette and that he told him about that (R18/191). The
argument escalated into a shoving match, with Mr. Brookins standing up and
pushing Mr. Sexton, and Mr. Sexton pushing back. Mr. Brookins pushed again,
and again Mr. Sexton pushed back. Then Mr. Brookins braced his feet on the seat,

ripped his pants open, and pulled out a knife (R18/191).

17



Mr. Hunt clarified that both men pushed each other at least twice (R18/192),
and that Mr. Sexton stood up at one point to push Mr. Brookins (R18/193). This
happened twice before the knife came out (R18/193). Mr. Hunt identified State’s
Exhibit 4 as the waistband that Mr. Brookins had the knife in (R18/193-4). He
identified State’s Exhibit 5 as the knife (R18/195). The blade was initially curved,

and Mr. Brookins had to straighten it out before stabbing Mr. Sexton with it

several times ( 5)

Mr. Hunt then we back of the bus, as did the other inmates. Mr.
Sexton was screaming in ) . From his vantage point, the only place he
saw Mr. Brookins stab Mr. Se n the eyes (R18/196). After Mr. Sexton
was dead, Mr. Brookins moved his bo@@ and b®&an looking for something
(R18/196-7). He put the knife in Mr. Sexto nd then his hand, asking
“Where is it at, boy? Where it at? Where the pat®ag /197).
Mr. Brookins continued stabbing Mr. Sexton a tiPpad screaming.
Then he ate Mr. Sexton’s lunch. Mr. Brookins had blood on g% hand. He threw his
extra pants, the gloves, the knife, and the elastic band out the window. He used the
water keg to wash up (R18/197-8). Another black inmate helped him with the
water (R18/198-9). He gave a statement to the prison inspector and picked Mr.
Brookins out of a photo lineup (R18/199). He also saw Mr. Brookins going

through Mr. Sexton’s property and commenting on his pictures (R18/200).

18



On cross-examination, Mr. Hunt stated that Muhammad Kalifa was on the
transport bus (R18/202). He said the guards could not see through the window to
do security checks (R18/203). Once the stabbing began, the inmates stood in the
back of the bus for about an hour and a half (R18/204). When they arrived at the
reception center and the back door opened, everyone fell out of the bus like

dominoes (R18/205).

On redire{f}it stated that he has not received any promises or threats
n

to get him to testify, a expectation of preferential treatment (R18/205).

Cory Harrison testifie was working as a Florida Highway Patrol
trooper on September 20, 2011 w He searched an area of Interstate 10 for

ort bus (R18/211). Along the

the objects that were thrown from the ffison tg
shoulder in Jackson County, he recovered of elastic band with blue
stitching, which he turned over to the prison ins

@
Exhibit 4 as the item, which was then admitted into eMgken

Chadwick Carr testified that he was working as a correfional officer for the

ntified State’s

18(213).

Florida Department of Corrections on September 20, 2011 (R18/215). He also
searched an area of Interstate 10 for possible items of evidence. He found a metal
object that he turned over to the prison inspector. He identified State’s Exhibit 5 as

the item he found, which was then entered into evidence (R18/216-7).
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Suzanne Livingston testified as an FDLE crime lab analyst (R18/218). The
State qualified her as an expert in DNA analysis (R18/220). She obtained full DNA
profiles on Mr. Brookins and Mr. Sexton (R18/222-225). A swab from Mr.
Brookins’ left hand contained blood that included Mr. Sexton as a possible
contributor only, but not conclusively (R18/225-6).

A white shirt worn by Mr. Brookins had blood that matched Mr. Sexton

(R18/227-8). Pagts Mr. Brookins contained blood with a mixed DNA

profile. One partial prof] ed Mr. Sexton (R18/227-230). State’s Exhibit 4
was a waistband containing jg c@ jth a mixed DNA profile. The major profile
matched Mr. Sexton; a minor pRpfi tched Mr. Brookins (R18/231-2).
Muhammad Kalifa was excluded as a {gssible®antributor to the mixed profile on
the waistband (R18/232). State’s Exhibit 5 M{e with blood on it
(R18/232-3). Blood on the pointed end matche . A swab on the
handle contained a mixed profile. The major contribu exton, and Mr.
Brookins was a minor contributor (R18/233). The profile on € handle produced a
statistical analysis of one in 790 African American males (R18/234).

The State’s next witness was Michael Hunter, the district medical examiner
(R19/256). He was qualified as an expert in forensic pathology (R19/258). He

conducted an autopsy on Eric Sexton on September 21, 2011 (R19/259-60).

20



Mr. Sexton had a stab wound to his anal area (R19/262), two stab wounds to
his right abdomen and one on the left (R19/263), one superficial wound to his left
neck and one that severed the jugular vein (R19/264), a superficial wound to his
left arm (R19/265), two cuts to his left forearm (R19/266), and multiple injuries to
his face (R19/266). A stab wound near the left eyebrow perforated the base of the

skull and entered the temporal lobe of the brain (R19/266). Mr. Sexton had three

stab wounds to tige WhPSide of the neck, including one that penetrated the jugular

vein on that side and on t Pepetrated the vertebral artery (R19/267). There were

also stab wounds to the nogg @right ear and right eye, and one in the back rib

area that entered the kidney (RWp/2 0). There were also blunt injuries and
In all, Mr. Sexton had 26 stab woun hibit 5 (the knife) was
consistent with the wounds and could have caus cause of death was
blood loss from the various stab wounds, and the manNr o h yas homicide
(R19/273).
On cross-examination, Dr. Hunter stated that the lack of vital reaction and

bleeding indicates that the anal injury occurred much later and likely post-mortem.

He didn’t know when Mr. Sexton died relative to the timing of the wounds

(R19/275-6).
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The State rested and Mr. Brookins moved for a judgment of acquittal, which
was denied (R19/282-3). The court inquired of Mr. Brookins whether he wanted to
testify, and Mr. Brookins stated that he would testify (R19/285-8).

Mr. Brookins testified that he was 34 years old and was an inmate in the
Department of Corrections. He was at Columbia Correctional Institution on

September 20, 2011 (R19/298). Guards woke him up early in the morning and told

him that he was Jet

tpnsferred. He didn’t know where he was going or who else
might also be trans er&&iy (R19/298-299).
r

Mr. Brookins testifig ad very little time to pack his property. He
was strip searched in the prope in preparation for transport, and every
article of clothing checked (R19/30 —@ been in the same dormitory with

Mr. Sexton for about 30 days, but then left

ent due to a disciplinary
charge (R19/301). He had no prior confrontatior® wi .yexton or problems
with him (R19/302).
Mr. Brookins was sitting near the front of the bus. ThegPwere no problems
on the trip to Jefferson C.I. He wasn’t talking to anybody. Property theft was a
problem on transport buses, but it had never happened to him (R19/302). When
they got to Jefferson C.I., some inmates were called off the bus and then a guard
did a head count of who was left (R19/303). Mr. Brookins could not recall where

the other inmates were sitting as they left Jefferson C.I. (R19/303-4).
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Mr. Sexton got into an argument with somebody, but Mr. Brookins wasn’t
paying attention to it. That’s when the stabbing happened (R19/304). The stabbing
started in the aisle, with Mr. Sexton trying to get away from the man and ending up
in Mr. Brookins’ seat (R19/305). When it was over, the attacker left the knife in
Mr. Sexton, who was asking for help. Mr. Brookins testified that he pulled the

knife out and helped Mr. Sexton onto the seat. Mr. Sexton’s blood was all over

him. He left the opthe seat as well and never touched it again (R19/306).

Mr. Sexton tried t and move forward to get the officers’ attention,
but the person who did the s rabbed him, got the knife, and grabbed him

by the pants to keep him from &aw 4 forward (R19/306-7). When Mr. Sexton’s
anus

pants came down, the man hit him in 9/307). There were two people

arguing with Mr. Sexton, but only one did bing (R19/307).
Mr. Brookins used the water keg to try to ¥as eyf the blood off his
hands (R19/307). He knows Muhammad Kalifa, but hwwa inyolved in the
incident (R19/308). The rest of the trip was quiet, except thatfe black inmate who
testified, Theodus Hunt, was telling everyone to plead the Fifth and not talk
(R19/308).

When they got to the reception center, everyone got off the bus. Mr.
Brookins got off last. The lady officer asked him what happened, and he told her

that a dude went crazy in there (R19/308). He didn’t say who it was because he
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didn’t want to be labeled as the police (R19/309). Mr. Brookins had been
convicted of one prior felony (R19/309).

On cross examination, Mr. Brookins said that he did not personally know
Tyrone Jackson, Juan Hernandez, and Theodus Hunt, the three inmates who
testified against him. However, he remembered seeing Mr. Hunt (R19/310). Mr.

Brookins denied having State’s Exhibit 5 on the bus or bringing it onto the bus in

an elastic holstein{ls papts. He denied stabbing Mr. Sexton (R19/311-12). He did
not remember whether ePton was screaming or not because he was trying not
to get hit himself (R19/31 t started in the aisle two to three seats away
from him (R19/312). SomeoneNlse the stabbing (R19/312).

Mr. Brookins denied taking Mr.gexton ' groperty or throwing it around the

bus to look for something. He said that all n the bus went through his
property (R19/313). He only moved Mr. Sexton Y bogl#o, 9t it off of him. He got
The knife was

trapped in his seat when Mr. Sexton fell into him (R1 3

sticking in Mr. Sexton, so he put Mr. Sexton in the seat and ed pull the knife
out (R19/314). He could not remember how long this all took (R19/314).

There were several people involved in the argument with Mr. Sexton, but
only one did the stabbing (R19/315). He doesn’t know what they were arguing

about because he wasn’t paying attention to it (R19/316). He doesn’t remember

where Mr. Sexton was sitting prior to the argument (R19/316-17). He didn’t know
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where the knife came from (R19/318). The first time he saw it was when Mr.
Sexton was trying to block and defend himself (R19/319).

Mr. Brookins stated that Theodus Hunt is the person who had the knife. He
did not tell the correctional officers that Mr. Hunt was the one who did it
(R19/319). He hasn’t told this to anybody prior to trial (R19/319-20). Defense

counsel then objected on the ground that the prosecutor was eliciting testimony in

violation of Mr. right to remain silent (R19/320). The court overruled

the objection (R19/321) osecutor then repeated the question, and Mr.

Brookins admitted that the_f he’s told anyone about the incident he just

tr

described was that day in the ¢ (R19/323).

During the sidebar discussion aigut the t to remain silent, the State also

announced its intention to cross-examine about a handwritten

statement he made regarding an incident involvl ank” (R19/321). The

prosecutor argued that it was relevant to impeach Mr. tegtimony that

2 The State filed a pretrial notice of intent to introduce c#flateral crime
evidence regarding an incident at the Gadsden County Jail while Mr. Brookins was
awaiting trial in this case (R1/71-72). In that incident, Mr. Brookins admitted to
possessing a shank that he had concealed on a string inside his clothing. When the
guards announced a strip search, Mr. Brookins dropped the shank onto the floor
near another inmate. When guards attempted to charge that inmate with possessing
the shank, Mr. Brookins told the guards the knife was his (R1/73). Defense counsel
moved to exclude this evidence as irrelevant and not sufficiently similar to the
instant murder to be admissible under Williams Rule (R1/89). At a hearing on the
motion, the State conceded that the evidence was inadmissible under Williams rule
but reserved the right to use it for impeachment if Mr. Brookins testified and
denied knowing how to conceal a knife in his clothing (R13/20).
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someone else stabbed Mr. Sexton and he only touched the knife to remove it from
Mr. Sexton’s body (R19/3221). The court asked if the State wanted to cross-
examine Mr. Brookins about how the strip search was conducted and how the
officers check the inmates’ clothes to avoid concealment of objects, to which the
State replied in the affirmative (R19/321-22). The court then ruled that a

foundation had not yet been laid for the collateral crime evidence because the State

had not establishgd r Mr. Brookins had the knowledge and ability to conceal
things (R19/322).
«@ pis cross-examination of Mr. Brookins. Mr.

The prosecutor then rg

Brookins admitted that blood W{s og@s pants and shirt, and that none of the other

inmates on the bus got blood on them @K19/32 e was the only one who got

blood on him because Mr. Sexton fell in hi 6). He did not remember
telling Officer Mayo at the reception center that as that he woke up
to find Mr. Sexton in his lap (R19/328). Mr. Brookins that all he said
when he got off the bus was that a dude went crazy in there (¥9/329).

The prosecutor then cross-examined Mr. Brookins about the strip search in

order to open the door to the collateral crime evidence:

Q:  So, I want to go back to the strip search a little bit.
You said that it was very thorough?

A:  Yes, sir.
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Q:  No possible way that you could have secreted a
shank, such as the one we have here, Exhibit
Number 5, in your clothing?

A:  Yes, sir.

Q:  Isn’tit true that you do know how to secrete a
shank in your clothing?

A:  No, sir.

it true that you’ve had a shank in your
t before?
, SIT.

(R19/329). The State mov introduce Mr. Brookins’ handwritten
C

statement about the collater ingdent. Defense counsel vehemently
objected, arguing that Mr. Brooki ened the door to this evidence on

direct examination by falsely claiming qNack o wledge about shanks, and that

the State was creating the problem itself on ¢ xamjgtion (R19/329-330).
The court overruled the objection and allow Statco introduce the
statement (R19/331). The State then elicited Mr. Brooki 10n that he wrote
the statement and that he admitted possession of the shank on the second occasion.
Mr. Brookins also admitted that he lied in the sworn statement in order to protect
the other inmate from being charged with possessing the shank (R19/333-34).
The State then presented its rebuttal case, calling two correctional officers.

Sergeant Donnie Mayo testified that he was working transport and receiving at the

Northwest Florida Reception Center on September 20, 2011 (R20/360). He
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responded to a call for help when a bus arrived. He asked Mr. Brookins what
happened, and Mr. Brookins stated that he fell asleep, and when he woke up a guy
was lying in his lap (R20/361). Mr. Brookins did not say anything about a fight
between other inmates (R2/361).

Tanya Bell was recalled and testified that there was no blood visible on

Theodus Hunt or any other inmate other than Mr. Brookins when they got off the

bus (R20/364-6. s-examination, she admitted hearing Mr. Brookins say

that a ““dude went psych bus (R20/366). He never made a statement about
anyone sleeping (R20/366).

The jury found Mr. Brod®ins ty as charged of first-degree murder by

The penalty phase was conducted on 2,2014 (R21/1). The State
t1idp and called one victim
The defense then presented its penalty phase case, callipt Shonda Brookins
(R21/478). Mr. Brookins’ birthdate is March 20, 1979 (R21/479). He is her
younger brother. Their father abandoned them and was not a part of the family
(R21/480). Their mother could not read or write or work outside the home.
Because of her disability, they were forced to rely on government aid to survive

(R21/480-81). They always had to live in low income housing projects and suffer
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financial hardships (R21/481). Mr. Brookins used to defend Elysha, their younger
sister, from bullying and taunting (R21/482).

The project where they lived was called Truman Arms. There was rampant
crime and drug abuse there. They saw fighting, people using drugs, and a few
murders (R21/483). Mr. Brookins dropped out of school in the 9™ or 10" grade.
He had been in the slow learners’ classes (R21/483). He was arrested just after his

16" birthday fod()i :rime, went to state prison, and has been there ever since

(R21/485). They tried tg nirin a relationship, but couldn’t afford the travel to

visit him for the first ten y¢ 86).

The defense’s next witncg w, ary Poole, Mr. Brookins’ aunt (R21/488-
90). She also stated that Mr. Brookm@ absent and not a part of his life

Mr. Brookins did not do

(R21/490). His mother was disabled and lifs
well in school because he was very slow (R21/ @ go to church
(R21/493). Around age 14 or 15, he dropped out of s Wn with the
wrong crowd (R21/493). He was 15 or 16 when he went to pifon (R21/493).

After a recess, defense counsel moved to exclude the CCP? aggravator on
the ground that there was no evidence of heightened premeditation. Counsel

argued that Mr. Brookins had no axe to grind with Mr. Sexton, wasn’t targeting

’See § 921.141(5)(1), Fla. Stat. (2012) (The capital felony was a homicide and was
committed in a cold, calculated, and premeditated manner without any pretense of
moral or legal justification).
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him until they got on the bus, and had no way of knowing that Mr. Sexton was
even going to be on the bus (R21/495). The State argued that bringing the shank
onto the bus was sufficient evidence that the killing was cold, calculated and
premeditated (R21/496). The court denied the motion to strike the CCP aggravator
(R21/496).

The defense’s last witness was Elysha McPherson (R21/497). She is Mr.

Brookins’ youn{s’s}(

her (R21/498). She was t Pears old when he went to prison (R21/498). They
lived in a rough neighborhp were fights and people breaking into houses.
Mr. Brookins tried to keep her ®o (R21/499). He was a good son to their

00).

R21/498). Mr. Brookins was a very loving brother to

mother, who had health problems (R2 wants to stay in contact with her
brother so her children can know him (R21
The defense then rested. Following argu

@“
rendered an advisory sentence of death by a vote of 1w2”(

The circuit court conducted a Spencer hearing on Janu

ction, the jury

7,2014 (R22/1).
The prosecutor read letters from Mr. Sexton’s surviving family members (R22/4-
7). The defense presented the testimony of Mr. Brookins’ mother, his sister, and

his aunt (R22/7-9). Defense counsel presented a written memorandum opposing

the death penalty, and the court took the matter under advisement (R22/10-12).
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The circuit court conducted the imposition of sentence on January 23, 2014
(R23/1). The court found that the State proved five statutory aggravating
circumstances beyond a reasonable doubt. The defense proved no statutory
mitigating circumstances and eight non-statutory mitigating circumstances
(R23/4). The court found that the aggravating circumstances outweighed the

evidence in mitigation, and following the jury’s 10-2 recommendation, sentenced

Mr. Brookins tode /4-5).

The circuit court’ sentencing order found the following five

aggravating circumstances yond a reasonable doubt:

(1)  The capital as committed by a person
previously cor@et lony and under
sentence of imprisd@ment laced on community
control or on felony¥ggobati

(R2/217). The court gave this aggravating facto

Zted oflgnother
t

(2)  The defendant was previously ¢
capital felony or of a felony involW
threat of violence to the person.

(R2/217). The court gave this aggravating factor great weight (R2/2/17).

(3) The capital felony was committed while the
defendant was engaged, or was an accomplice, in
the commission of, or an attempt to commit, or
flight after committing or attempting to commit,
any robbery.

(R2/217). The court gave this aggravating factor substantial weight (R2/218).
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(4) The capital felony was especially heinous,
atrocious, or cruel.

(R2/218). The court gave this factor very great weight and noted that this factor
alone outweighs the mitigation evidence (R2/219).
(5) The capital felony was a homicide and was
committed in a cold, calculated, and premeditated

manner without any pretense of moral or legal
justification.

(R2/219). The c a 1s factor, hereinafter referred to as “CCP,” substantial

weight (R2/221).
The court then found ing eight non-statutory mitigating factors:
1. Mr. Brooki @ criminal history consisted of a
single offense age 15 years;
2. Mr. Brookins was 1 r his entire adult
life and most of his ado
3. Mr. Brookins was abandone and
raised by his mentally disabled Yot
4. Mr. Brookins’ family was impoveris
5. Mr. Brookins’ childhood was spent in a crime-

ridden public housing project;

6. Mr. Brookins is loved by his family;

7. Mr. Brookins was a loving, suppportive son and
brother;
8. Mr. Brookins was a slow learner and dropped out

of school very young.
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(R2/221-224). The court found the first mitigating circumstance regarding Mr.
Brookins’ age at the time of his prior violent felony to be of moderate weight as
against the prior violent felony aggravator only (R2/221). The court found this
circumstance was not mitigating as to the other aggravating circumstances because

Mr. Brookins “was no longer a child or adolescent when he killed Mr. Sexton.”

(R2/221).
The courtga 1gating circumstance #2 very little weight and
circumstances 3,4, 5, a e weight because Mr. Brookins “was a middle-aged

adult when he murdered ' and the mitigating circumstances were too

“remote in time.” (R2/222-223 w‘[ ave mitigators 6 and 7 very little
weight (R2/223). 6

This appeal follows.
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Summary of the Argument

The circuit court erred in allowing the State to impeach Mr. Brookins with
collateral crime evidence. Mr. Brookins’ testimony that he was strip searched
before getting on the prison transport bus did not open the door to evidence that he
possessed a knife concealed in his clothing on another occasion. Two prison guards

had already testified that all of the inmates were strip searched, and Mr. Brookins’

testimony was ¢ tyre,to that. Mr. Brookins did not give any misleading

testimony or make any s tipfactual assertion that he was unfamiliar with how
to conceal a knife or smugglg sccurity. It is undisputed that a knife was
smuggled onto the bus by somd Mr. Brookins’ only testimony on direct
examination was that someone else cofgimitte stabbing. This testimony did not
put Mr. Brookins’ character in issue so as t achment with collateral

crime evidence.

The circuit court also erred in allowing the Statwe ¢ x@mine Mr.
Brookins about his post-arrest, post-Miranda silence. After rookins admitted
that he did not tell his version of events to correctional officers when he first got
off the prison bus, the prosecutor continued the line of questioning and brought out
the fact that Mr. Brookins never told anyone of his testimony until he took the

stand at trial. This included the entire 17-month time between Mr. Brookins’ arrest

and invocation of his right to remain silent and the trial, a time period during which
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Mr. Brookins had the absolute right to remain silent and not have his silence used
against him as proof of guilt or to attack his credibility by suggesting that his trial
testimony was a fabrication.

The CCP aggravating circumstance is not supported by the evidence and
should not have been submitted to the jury. One of the State’s own witnesses

testified that the stabbing resulted from an argument and shoving match between

Mr. Brookins ang tNe vi®tim about a cigarette. Mr. Brookins and the victim pushed

each other several times r. Brookins pulled out a knife and stabbed the
victim to death. Witnesses_a ibed Mr. Brookins exhibiting rage during and
after the killing, calling the vic ce of shit who deserved to die, urinating on

the body, and tearing up his family pidires anf'gther property. Mr. Brookins also

didn’t put gloves on until after the stabbing od on his hands that was

later used as evidence. This evidence is inconsi calm reflection,
heightened premeditation and careful planning that aryrecgés ements of the
CCP aggravator.

Furthermore, although witnesses said that Mr. Brookins procured a weapon
in advance and concealed it in his clothing, this was not necessarily done out of a
plan to kill the victim. Mr. Brookins was being transferred and had to carry all of

his property with him, including any weapon that he wanted to keep by concealing

it from the guards. He was awakened early in the morning with news that he was
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transferring, and did not know where he was going or who else was being
transferred. As a result, there was little opportunity to engage in calm reflection
and advance planning prior to getting on the transport bus.

The circuit court also erred in its weighting of six non-statutory mitigating
circumstances. The court found these factors proven, but gave them little or very

little weight based on a finding that they were remote in time. These circumstances

were based on M. YogKins’ neglected and deprived childhood, and included the
fact that his father aban , he was raised by a mentally disabled mother,
lived in poverty, lived in a e housing project, dropped out of school, and
was incarcerated at age 15.
t Mr.

These factors persisted through okins’ life until the time he was

incarcerated as a juvenile with a life senten. s no intervening period
with a healthy or stable environment to offset th®da ffect of these
influences on his life. This Court’s precedents hold th¥emn vg or deprived
childhood is absolutely a mitigating circumstance, and the m@p€ passage of time
without more does not negate these circumstances as too remote. The circuit

court’s failure to give these factors substantial mitigating weight constitutes an

abuse of discretion that requires reversal.
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Argument

I. WHETHER THE CIRCUIT COURT ERRED IN ADMITTING
COLLATERAL CRIME EVIDENCE FOR IMPEACHMENT

The circuit court erred in allowing the State to introduce evidence of an
uncharged collateral crime committed by Mr. Brookins while awaiting trial in this
case. The admissibility of evidence is reviewed on appeal for abuse of discretion,

but the trial court’s etion 1s limited by the rules of evidence. Michael v. State,

884 So. 2d 83 (F\a. A DCAY004). If erroneously admitted, collateral crime
evidence is presumed e har . Castro v. State, 547 So. 2d 111 (Fla. 1989).

Prior to trial, the StatXi1 “Natice of Intent to Introduce Evidence of

e notice set forth an incident at the

Other Crimes, Wrongs, or Acts.” Y1/

N 'h
Gadsden County Jail on July 18, 2013, Nyring

possessing a metal shank that he had concea

Mr. Brookins admitted to
a strige inside his pants. Mr.
Brookins executed a written statement admitting hi'Sgvr#ngdolae in that incident
(R1/73). The notice tracked the language of § 90.404(2),%ut Ot specifically
enumerate the basis for admitting the evidence or its purpose. The notice did not
allege that the incident was similar in any way to the instant offense.

Mr. Brookins filed a defense motion in limine to exclude this evidence
(R1/89). At a hearing on the motion, the State conceded that it could not introduce

the collateral crime during its case-in-chief, but argued that it might be able to use

it for impeachment if Mr. Brookins testified at trial (R13/20).
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At trial, Mr. Brookins took the stand in his own defense. He testified that the
victim got into an argument with other inmates on the bus, and that is when the
stabbing happened (R19/304). The victim tried to get away from the other inmate
who was stabbing him and fell into Mr. Brookins’ lap (R19/305). The inmate left
the shank in the victim, so Mr. Brookins pulled it out and put it on the seat
(R19/306). Mr. Brookins said that was the only time he touched the shank

(R19/306). That(jl}o ly testimony Mr. Brookins gave on direct examination

about the shank.

On cross-examinati e asked Mr. Brookins if he brought the shank

onto the bus in an elastic holstcqin ants, which Mr. Brookins denied. He

denied stabbing the victim (R19/31 ).@v t the inmate witness who

testified, Theodus Hunt, was the person he knife on the bus

examine Mr. Brookins about the collateral crime. The prosec

(R19/319).

During a sidebar conference, the State anno tign to cross-

r said this was
relevant impeachment because Mr. Brookins denied stabbing the victim (R19/321).
The court then suggested that the collateral crime would be admissible to impeach
Mr. Brookins’ testimony about the strip search and how guards check all the

clothing to avoid concealment of objects (R19/321-22). The court said that the

State had not laid a foundation yet by questioning Mr. Brookins about whether he
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had knowledge or experience with concealing things or the ability to do so
(R19/322). Defense counsel agreed that the door had not been opened for the
collateral crime incident to be admissible (R19/322).

The prosecutor then continued his cross-examination of Mr. Brookins,
during which the following exchange occurred:

Q:  So, I want to go back to the strip search a little bit.
said that it was very thorough?

clothing?,

A: S, SIr
Q: Th Wh every square inch of your

A:  Yes, sir.

Q:  No possible way thllt you c#dd have secreted a
shank, such as the ohng we h ere, Exhibit

Number 5, in your clot

A:  Yes, sir.

Q:  Isn’tit true that you do know how Wrseg/clla
shank in your clothing?

A:  No, sir.

Q:  Isn’tit true that you’ve had a shank in your
clothing before?

A:  No, sir.
(R19/329). The parties then argued the admissibility of the collateral crime

evidence again at sidebar. Defense counsel strongly objected on the ground that

39



Mr. Brookins did not bring up on direct examination anything about being
unfamiliar with shanks or avoiding shanks, and the prosecutor was creating the
problem by raising the issue on cross-examination solely for the purpose of
impeaching Mr. Brookins (R19/330-331).

The judge ruled that Mr. Brookins’ direct examination testimony that he was

strip searched before getting on the bus supported an inference that it was

impossible to ge k on the bus, and opened the door to inquiry about his

knowledge and ability tq cPal things from correctional officers. The court then
overruled the objection and g ,\@ the State to introduce the collateral crime
evidence (R19/331). Mr. BrooNns then confronted with his written statement
about the collateral crime and acknow{@dged tPhthe admitted possessing the shank
on that occasion (R19/332-333). The prose‘%ﬂ the collateral crime
evidence in closing (R20/400). é}

The circuit court erred in ruling that Mr. Brook ycillcxamination

testimony opened the door to this irrelevant collateral crime gffdence. Mr.

Brookins did not testify that it was impossible to conceal an object in his clothing
or that the strip search would have discovered such an object had he attempted to
conceal it. He also did not testify that he knew nothing about shanks or how to

conceal them. Mr. Brookins did not even say on direct that he brought no weapon

onto the bus. He merely testified that Theodus Hunt stabbed the victim with a

40



shank, and the only time Mr. Brookins touched it was to pull it out of the victim.
Mr. Brookins’ testimony about the strip search was given during the
preliminary portion of his testimony to explain the course of events leading up to
him being on the transport bus. There was no discussion about shanks during this
portion of his testimony, nor was it offered to establish an impossibility defense or

an inference that it was impossible to conceal a shank and smuggle it onto the bus.

Clearly, someo aged to conceal the shank and bring it onto the bus.

Furthermore, the cchptor elicited from two DOC guards who testified that
all of the inmates were stri before getting on the bus. Mr. Brookins’
testimony to the same effect wRm cumulative to testimony elicited by the

State of 1ts own witnesses. ( >

Three inmate witnesses testified that

ags stabbed the victim with a
knife. One, Theodus Hunt, testified that Mr. Bro Y the knife from an
elastic holster in his pants. Mr. Brookins’ knowledge o gonceal a knife
in his clothing was not an issue in the case until the prosecut ade it an issue.
Mr. Brookins did not testify about his knowledge or ability to conceal a knife in his
clothing until forced to do so by the prosecutor on cross-examination.

To open the door on direct examination to a line of questioning on cross-

examination, the defense must first offer misleading testimony or make a specific

factual assertion which the State has the right to correct so that the jury will not be
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misled. Robertson v. State, 829 So. 2d 901, 913 (Fla. 2002). Robertson is on point
and 1s the controlling law on this issue.

In Robertson, the defendant was charged with murder for shooting the
victim with a .40 caliber pistol. The defendant took the stand and testified that the
gun went off accidentally while he was cleaning it. Id at 904. On cross-

examination, the State asked the defendant if he was familiar with large assault

rifles like the A4\ a asked if he had threatened people with assault rifles
before. Id. The defenda mppted that he owned an AK-47 but denied threatening
anyone with it. /d. Over obj e State was then allowed to call the
defendant’s ex-wife to impeacl®he ndant’s cross-examination testimony. /d at
905. She testified about an incident in rtson threatened her with an AK-
47 and pointed it at her. /d. The State then llateral bad act in closing
as proof of Robertson’s guilt and dishonesty. /d.
On appeal, the Third District initially reversed
the introduction of the collateral crime was improper impeaclfient. /d. On
rehearing, the court reviewed the case en banc and affirmed the conviction on the
ground that the collateral crime was admissible as Williams Rule evidence. /d at
905-906. A plurality opinion ruled that the collateral crime was admissible both as

Williams Rule evidence and as impeachment. /d at 906. Four judges dissented,

holding the view that the evidence was inadmissible under either theory. /d.
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On conflict review, this Court quashed the en banc decision of the Third
District and remanded for a new trial. First, the Court held that the evidence could
not be admitted as Williams Rule because the parties had not litigated the matter in
the trial court and the judge had not made the required findings to comply with
statutory requirements. Therefore, affirming on a Williams Rule theory was an
improper application of the Tipsy Coachman Rule. /d at 908-909.

The Couw essed the issue of whether the evidence was properly
?»

admitted for impeachme Court recognized that even if a collateral crime is

not admissible under § 90.4 testifying defendant may nonetheless open the

door to the prior crime eviden Joffering a trait of the defendant’s good
character, see § 90.404(1)(a) (charactcogof acc ), or (2) inaccurately testifying
to material facts, see § 90.404(1)(c) (chara\%hs), § 90.608(5)
(contradiction on relevant facts).” Id at 911. e

1 cyme under this

The State may only impeach a defendant with 2

rule if the defendant first opens the door to such impeachmengby putting his
character in issue. /d at 912. “[T]he State cannot open the door itself by asking
impermissible questions on cross-examination.” /d. Quoting an earlier case, the
Court stated:

[T]he prosecution in a criminal case cannot call witnesses

to impeach the character of the defendant, unless the

defendant puts it in issue. Nor can the prosecution
accomplish the same forbidden end by indirection
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through pursuing a method of questioning defendant and
his witness on cross examination that is principally
designed, by means of innuendo and suggestions of
general criminality on accused’s part, to lead the jury to
believe that the accused should be found guilty of the
particular crime charged, because of his being suspected
or accused of other offenses, or because of his
connections or association with other accused persons
under indictment for different crimes not constituting part
of the charge on trial.

Id at 912 (quoting FgN. State, 115 Fla. 245, 155 So. 657, 658 (1934) (emphasis in
&

original). The C asong that the State violated these principles because

Robertson never put h¥ issue and subject to rebuttal through evidence

of a prior crime. /d.

In this case, the State suggcQ€d criminality on Mr. Brookins’ part by

asking him if he knew how to hide a thing and whether he had ever

done it before. The State then impeached Mr. swers to those questions
with his written statement about the subsequent sh t the jail. This
Court specifically held in Robertson that “[t]he State can¥ot series of
impermissible questions concerning prior acts of misconduct on cross-examination,
and then claim that the defendant opened the door by answering the impermissible
questions.” Id at 913.

To open the door, “the defense must first offer misleading testimony or

make a specific factual assertion which the state has the right to correct so that the

jury will not be misled.” Id (emphasis added). Mr. Brookins gave no misleading
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testimony on direct examination. He merely stated that guards strip searched him
and went through his clothing in the property room before putting him on the bus.
Two state witnesses had already testified that the inmates were strip searched.

Mr. Brookins made no specific factual assertion on direct examination that it
was impossible to conceal a knife from the guards or smuggle it onto the bus, or

that he lacked the knowledge or ability to do so. In the absence of such an

assertion, a vagyg igergtice that a strip search might make it harder to get a knife
past security is insuffici en the door to inflammatory and highly prejudicial
collateral crime evidence.

This Court stated the im&rt of this limitation on cross-examination in

Robertson:

striction on
0 SO 1d allow

It 1s critical for the courts to e
impeachment because the failur&t
the State to circumvent the proced

evidence of prior crimes. Because the State
introduce the evidence of Robertson’s alleged p
to his ex-wife as Williams rule evidence, the State cannot
rely on the law of impeachment to introduce the same
evidence through the back door by asking an
impermissible question regarding an alleged prior crime.

Id at 913.
The evil targeted by the rule announced in Robertson is precisely what the

State did in the instant case. The State knew that the collateral crime was not
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strikingly similar to the capital murder, nor was it relevant to prove any material
fact put in issue in the case. Therefore, the State abandoned its Williams Rule
notice at the motion hearing and sought to get the evidence in through the back
door as impeachment. And, when Mr. Brookins failed to make the necessary
misleading factual assertions on direct examination, the prosecutor pulled them out

of him on cross-examination. This is clearly forbidden by the holding and rationale

in Robertson. T doice was inadmissible and the circuit court erred in

allowing the State to int it over defense objection.
The error 1s harmtul 1 e for four reasons. First, “the erroneous
admission of irrelevant collate evidence ‘is presumed harmful error

because of the danger that a jury will t@Ke the character or propensity to crime

thus demonstrated as evidence of guilt of t ged.”” Id at 913-914
(quoting Castro, 547 So. 2d at 115). Second, eviqen at ¥lr. Brookins possessed
a prison shank concealed in his clothing on another o
Brookins’ ability to conceal such a weapon, but also bolstere
testimony that Mr. Brookins pulled the knife from an elastic holster hidden in his
clothing to murder the victim. Third, as was the case in Robertson, the prosecutor
highlighted the collateral crime evidence during closing argument, insisting that

Mr. Brookins’ denials were proof that his oath to tell the truth doesn’t mean very

much (R20/401).
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Finally, the only direct evidence of guilt is the testimony of three convicted
felons with an interest in the outcome of the case®, one of whom Mr. Brookins
testified was the murderer. The only independent witnesses who could have
credibly identified the murderer were the two DOC guards in the front of the bus,
and they did not see or hear anything. The presence of the victim’s blood on Mr.

Brookins and his DNA on the knife were consistent with guilt, but also consistent

with Mr. Brookigs’ ny that the victim fell into his lap after being stabbed by

Mr. Hunt, and that Mr. pulled the shank out of the victim and put it on

the seat. The State did not ¢ e scene expert to testify that the blood on Mr.

Brookins established him as th&il r that the absence of blood on Mr. Hunt

ruled him out as the killer.

Accordingly, the improper use of th ime evidence against Mr.

Brookins was harmful error that went directly tOqhe of guilt or innocence.

This deprived Mr. Brookins of due process and a fair

*The trial court instructed the jury that a prison inmate who provides substantial
assistance to the State in resolving a criminal case may ask the state attorney to
petition the court to reduce or suspend the inmate’s prison sentence (R20/379).
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II. WHETHER THE CIRCUIT COURT ERRED IN OVERRULING
DEFENSE OBJECTION TO COMMENT ON APPELLANT’S RIGHT TO
REMAIN SILENT
The circuit court erred in allowing the State, over defense objection, to
cross-examine Mr. Brookins about his post-arrest and post-Miranda’ silence and
argue it to the jury in closing. The standard of review is whether the comment is
fairly susceptible to an interpretation which would bring it within the prohibition

against comme%‘s}:ce. State v. Thornton, 491 So. 2d 1143 (Fla. 1986).

Mr. Brookins too spind 1n his own defense and testified that Theodus

Hunt, one of the three inmat stified at trial and implicated him in the

murder, was the person he rec %m the bus as the person who actually

stabbed the victim to death (R19/319)@n crog®-¢xamination, Mr. Brookins

admitted that he did not tell the officers at al facility when he got off
the transport bus that Mr. Hunt was the person Wqo 1¥§¢d the crime

(R19/319). However, the prosecutor did not stop ther nued the cross-
examination as follows:

Q:  Who have you told that to?

A:  Nobody.

Q:  You haven’t told anybody until today, have you?
Is that right?

A:  Yes, sir.

> Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602 (1966).
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(R19/319-320). Defense counsel then objected and requested a sidebar, arguing
that the last question was an improper comment on Mr. Brookins’ right to remain
silent (R19/320). The court overruled the objection (R19/321), and the State then
repeated the question and again elicited Mr. Brookins’ admission that he never told
anyone his version of events prior to testifying at trial (R19/323).

It is a violati the Due Process Clause of the Fourteenth Amendment to

the United State\Cdgi¥stitutn to use a defendant’s post-Miranda silence to

impeach his trial testi y. St Hoggins, 718 So. 2d 761, 765 (Fla. 1998);

Doyle v. Ohio, 426 U.S. 6109@5~Ct. &40 (1976). Once a defendant’s silence has
been induced by the implicit assul§fice, yied within the Miranda warnings, it
e. H

cannot be used against him for any pu s, 718 So. 2d at 765. It is also a

violation of Art. I § 9 of the Florida Constitu intrgllice evidence of a

defendant’s post-arrest silence either as proof of g o 1or inlg@eachment,
irrespective of Miranda warnings. Hoggins, 718 So. 2d a¥/6

Both constitutional rules were violated in this case. The prosecutor’s first
question about Mr. Brookins’ failure to tell the correctional officers what happened
immediately after disembarking from the bus concerned his pre-arrest, pre-
Miranda silence. However, the two follow-up questions concerning Mr. Brookins’

failure to ever relate his version of events at any time prior to trial was an improper

comment on Mr. Brookins’ protected constitutional rights.
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This incident occurred on September 20, 2011. Mr. Brookins was arrested
for the offense on July 5, 2012 (R1/11-12), and invoked his Fifth Amendment right
to remain silent in writing on July 6, 2012 (R11/13). He gave his trial testimony on
December 11, 2013. As a result, the prosecutor’s sweeping questions about the
pretrial period encompassed the 17 months between Mr. Brookins’ arrest and

invocation of his Miranda rights and the trial in this case, a time period during

which Mr. Broolgin@agran absolute right to remain silent and not have that silence

used against him at trial ropf of guilt or to suggest that his trial testimony was a
fabrication. The questions aig pre fairly susceptible of being interpreted as a
comment on Mr. Brookins’ siléqce ng this time period.

defe

The specific question of wheth t’s trial testimony is the first

time he has ever publicly stated his version s been held to be an

improper comment on post-arrest silence. Cham 994 So. 2d 1165 (Fla.

1 DCA 2008). In Chamblin, the defendant was invo tak vehicle crash on

August 12, 2005, and was arrested in November of that year. g at 1166-67. He
went to trial in August of 2006, but the trial ended in a hung jury. Id at 1167. At
the second trial, the prosecutor elicited on cross-examination of the defendant that
his testimony during the first trial was the first time he had ever publicly stated his

version of events, which is that the passenger caused the crash by grabbing the

steering wheel. /d. The trial court overruled defense counsel’s objection. /d. The
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court also allowed the State to argue the defendant’s failure to give his version of
events sooner in closing, again over defense objection. /d at 1168.

On appeal, the First District reversed, holding that the questions and
argument were fairly susceptible of being construed by the jury as a comment on
the defendant’s exercise of his right to remain silent after being arrested and

receiving Miranda warnings, in violation of Hoggins. Id. The court rejected the

State’s attempt tg {Q@EISY the statements made by the defendant to witnesses at
the scene of the accidenig@Or)q his arrest, reasoning that at least one of the
questions was directed to thg pnt’s post-Miranda silence. Id. The court

further reasoned that by securirg endant’s admission that his trial testimony

was the first time he ever publicly mei@oned tory, this necessarily covered the

entire period between the accident and the ich included an extended
period after the defendant received his Miranda Wa at 1168-69.
Chamblin is directly on point. The prosecutor,
Brookins’ admission that he failed to identify Mr. Hunt as thgKiller to correctional
officers at the scene, went further and elicited on cross-examination that Mr.
Brookins did not do so at any time prior to giving his direct testimony at trial. As
was the case in Chamblin, “[t]his line of inquiry necessarily covered” the entire

period between the incident and trial, including an extended period after Mr.

Brookins was arrested and invoked his Fifth Amendment right to silence. These
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questions were fairly susceptible of being interpreted by the jury as a comment on
Mr. Brookins’ silence during this protected period.
The prosecutor also argued Mr. Brookins’ post-Miranda silence in closing:
The first time he ever told anybody this story about
Theodus Hunt chasing Eric Sexton down the aisle of that

bus 1s here 1n this courtroom, and he admitted that.

(R20/401). The prosecutor also commented on Mr. Brookins’ right not to testify

and argued that ould not give his testimony any additional credibility

based on this right. This g8 proper. See Varona v. State, 674 So. 2d 823 (Fla.
4" DCA 1996) (holding tha ~@ tor cannot comment on defendant’s right not
to testify, even if it is a well-in reminder to the jury that they cannot use

this fact against the defendant).

The error is harmful. Comments on right to silence are not

harmless unless the evidence against the defend Mt 1 aylyconclusive. Smith v.
State, 681 So. 2d 894 (Fla. 4" DCA 1996). Mr. BrooR¥ee’ to4ifloRy, if true,
provided an hypothesis of innocence that was consistent withpfie blood and DNA
evidence. The State relied on the testimony of three inmate witnesses to contradict
Mr. Brookins’ version of events and prove guilt. These witnesses had prior felony

convictions and an interest in how the case should be decided, either to obtain a

sentence reduction or, in the case of Mr. Hunt, to avoid prosecution for the murder.
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The improper comments on Mr. Brookins’ protected silence directly
undercut his credibility as a witness, suggesting to the jury that his trial testimony
was a fabrication because he failed to come forward and make a statement after
being arrested. This shifted the credibility balance in favor of the State’s inmate
witnesses. Because the physical evidence is not conclusive and the State’s
witnesses had their own credibility issues, the error is not harmless and a new trial

1s required.
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III. WHETHER THE CIRCUIT COURT ERRED IN FINDING AS AN
AGGRAVATING CIRCUMSTANCE THAT THE MURDER WAS COLD,
CALCULATED AND PREMEDITATED
The circuit court erred in finding the cold, calculated and premeditated
aggravating circumstance and assigning it substantial weight. The court also

committed an Eighth Amendment violation under Sochor v. Florida® by submitting

this invalid aggravating circumstance to the jury over defense objection. The

standard of revwoirt applies to a claim regarding the sufficiency of the

evidence to support an agl@aving circumstance in a death penalty case is for
competent, substantial evi rdado v. State, 965 So. 2d 108, 115 (Fla.
2007). Defense counsel preservgd thdssue for appeal with a motion to strike the

CCP aggravator based on insufficient @

It is an aggravating circumstance su

1/495-6).

osition of the death penalty
if “[t]he capital felony was a homicide and was a cold, calculated,
and premeditated manner without any pretense of mo r Justification.” §
921.141(5)(1), Fla. Stat. (2012) (hereinafter “CCP”). There arglour elements to the
CCP aggravator, all of which must be present: (1) there must be evidence of cool

and calm reflection, not a frenzy, panic or fit of rage; (2) there must be evidence of

a careful plan or prearranged design; (3) there must be heightened premeditation;

and (4) there can be no pretense of moral or legal justification. Brown v. State, 126

©504 U.S. 527, 112 S. Ct. 2114 (1992)
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So. 3d 211, 217 (Fla. 2013). The CCP aggravator can be indicated by
circumstances such as advance procurement of a weapon, lack of resistance or
provocation, and the appearance of a killing carried out as a matter of course. /d.
The evidence in this case does not support the CCP aggravator. Witnesses
testified that Mr. Brookins repeatedly called the victim a piece of shit who

deserved to die during the stabbing, urinated on the victim, and tore up his family

pictures and oth. (R18/137-139, 171-173, 200). This obvious malice

toward the victim 1s morg@diPative of a frenzy or rage than the cool and calm
reflection required for the fiyg
Although Mr. Brookins 8

% loves after the stabbing while attempting

to clean up, he neglected to put them (@ befor d. As a result, Mr. Brookins left

incriminating DNA evidence on the shank, olster, and on his hand.
This is not consistent with a carefully arranged

n victim, especially
since Mr. Brookins would have known that he had no eigg the crime

careful plan

scene or reliably disposing of evidence after the murder. Thu
would have included donning gloves before the stabbing to minimize any DNA or
fingerprint evidence being left behind to identify him. Because Mr. Brookins failed
to take such precautions, the second element of CCP is also lacking.

Although the State presented evidence that appellant had procured a weapon

and concealed it in his clothing prior to boarding the transport bus, this does not
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necessarily mean that Mr. Brookins did so out of a premeditated intent to kill the
victim. Mr. Brookins testified that he was roused early in the morning and told that
he was being transferred, that he had little time to pack, and that he did not know
who else from his institution would also be transferring or who else would be on
the bus (R19/299-300). Thus, there was minimal opportunity for calm reflection or

careful planning.

Furthermgze \ec®lse Mr. Brookins was being permanently transferred from

one institution to anothe uld have been required to carry all of his property
with him. This reality was cg ed by the testimony of state witnesses, who
said that all the inmates on the 8 carrying their property (R18/126, 137,

162). If Mr. Brookins owned a homenf@ide kni r self-defense, which would not

be unexpected for someone in the prison s uld have to take it with him

on the bus or lose it. He would also have to conc®al on in order to avoid
detection by the guards. Thus, the possession and con f g weapon during
transport is not probative of heightened premeditation on the JHCts of this case’.
When the evidence supports multiple hypotheses, one of which is that the
defendant was not preplanning a murder, the evidence is insufficient to prove the

CCP aggravator. See Hall v. State, 107 So. 3d 262, 278 (Fla. 2012) (finding

7Juan Hernandez testified that Mr. Brookins seemed very nervous on the bus and
fearful that Mr. Hernandez was going to steal his property during the time they
were sitting next to each other (R18/162). This supports an inference that Mr.
Brookins elected to carry a weapon for self-defense out of fear of being robbed.
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evidence insufficient where inmate may not have been lying in wait with intent to
kill, but merely hiding from officer while he looked for concealed drugs).

There was also evidence of provocation. Theodus Hunt testified that Mr.
Brookins observed the victim sell a cigarette to another inmate in exchange for
food (R18/190). Mr. Brookins apparently became upset over this and told the

victim he should not have sold the cigarette. The argument then escalated into a

shoving match v t/RBot'Mr. Brookins and the victim standing up and pushing
each other several times Q0-193). It was at that moment that Mr. Brookins
took out the shank and beg g the victim (R18/193).
The CCP aggravator inv8 uch higher degree of premeditation than

that required to prove first-degree mur@er. Bropfr v. State, 2014 WL 1923644 (Fla.

2014). The presence of a sudden provocati lack of heightened
premeditation prior to the altercation breaking o a pretense of moral
justification for the killing. In addition, the State mus ord a reasonable
doubt that the defendant planned or prearranged to commit der before the

crime began. Zommer v. State, 31 So. 3d 733 (Fla. 2010). Mr. Hunt’s testimony
suggests that the stabbing was a spontaneous reaction to the physical altercation
with the victim. A spontaneous killing does not support the CCP aggravator. See
Smith v. State, 28 So. 3d 838 (Fla. 2009) (finding evidence insufficient in part

because killing was spontaneous).
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Under the totality of the circumstances, the evidence is wholly insufficient to
support application of the CCP aggravator. There is insufficient proof of any of the
four elements of CCP, and the circuit court erred in finding this aggravating
circumstance and assigning it weight, as well as submitting this aggravator to the
jury and instructing them on it. This aggravating circumstance should be stricken

and a new penalty phase conducted.

¢
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IV. WHETHER THE CIRCUIT COURT ABUSED ITS DISCRETION IN
ASSIGNING MINIMAL WEIGHT TO SEVERAL MITIGATING
FACTORS BASED ON APPELLANT’S AGE AND A FINDING THAT HIS
BACKGROUND WAS REMOTE IN TIME TO CAPITAL MURDER

The circuit court erred in assigning little or very little weight to five of Mr.

Brookins’ mitigating circumstances based on a finding that they were all remote in

time to the capital murder. The weight assigned to a mitigating circumstance is

reviewed on appeal buse of discretion. Morton v. State, 789 So. 2d 324, 331-2
(Fla. 2001).

defense conceded that the evidence supported

During the pen2¥g phas
no statutory mitigating circ cs, At asserted 8 separate non-statutory
mitigating factors based on Mr. ground in the catch-all provision in
§ 921.141(6)(h), which includes:
(h)  The existence of any otheR fgors 1

defendant’s background that

against imposition of the death

§ 921.141(6)(h), Fla. Stat. (2012). The non-statutory miti€atirjll gfcumstances

were as follows:

1. Mr. Brookins’ prior criminal history consisted of a
single offense committed at age 15 years;

2. Mr. Brookins was imprisoned for his entire adult
life and most of his adolescence;

3. Mr. Brookins was abandoned by his father and
raised by his mentally disabled mother;
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4. Mr. Brookins’ family was impoverished;

5. Mr. Brookins’ childhood was spent in a crime-
ridden public housing project;

6. Mr. Brookins is loved by his family;

7. Mr. Brookins was a loving, supportive son and
brother;
8. Mr. Brookins was a slow learner and dropped out

hool very young.

(R2/221-3). Thi he eglrety of the mitigation case presented by Mr. Brookins

during the penalty pha

The circuit court fou itating factors proven by the evidence, but

assigned them very little mitigati to the first circumstance, that Mr.

Brookins had only one prior conviction\Qmmi t age 15, the court found this

vatordd assigned it moderate

mitigating only as to the prior violent felony

weight (R2/221). The court found Mr. Brookins’ y t the fme of the prior

conviction was not mitigating as to the under sentence, r¥be AC and CCP
aggravators (R2/221-2). The court reasoned that Mr. Brookins was an adult when
he committed the capital murder, and had “substantial time to contemplate the
consequences of murder and was no longer a child or adolescent when he killed
Mr. Sexton.” (R2/221).

The circuit court then assigned very little weight to circumstance 2, and little

weight to circumstances 3, 4, 5 and 8. The court cited the fact that Mr. Brookins
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was a middle-aged adult® when he killed the victim and his background
experiences were remote in time as justification for the weight given. The court
also gave very little weight to circumstances 6 and 7 because Mr. Brookins has had
little contact with his family while incarcerated. (R2/222-3).

Thus, the single fact that Mr. Brookins was a “middle-aged adult” at the time
of the capital murder was the basis for applying circumstance #1 only to the prior
violent felony a@, nd for assigning little or very little weight to five other
non-statutory mitigatin op. For the reasons that follow, this was an abuse of
discretion.

A circuit court’s ﬁndmg‘wndant’s mitigating background is remote

in time 1s a valid basis for assigning lc@f mitig@ige weight, provided there is an

intervening break between the abusive or d hood and the capital felony

that afforded opportunities for a stable and lovi t. For example, in

Morton, the defendant was abused by his father until ug then his mother
divorced the abusive father and remarried, providing the defepflant with a loving
and stable father figure. Morton, 789 So. 2d at 332. The trial court found that the
abusive portion of Morton’s childhood was not mitigating because there was no

showing that those experiences diminished Morton’s ability to know right from

wrong. Id. On appeal, this Court found no abuse of discretion. /d.

8 Mr. Brookins was 32 years old at the time of the capital murder. His birth
date is March 20, 1979. The murder was committed on September 20, 2011.
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Similarly, this Court found no abuse of discretion in Douglas v. State, 878
So. 2d 1246 (Fla. 2004). In that case, the defendant’s father was abusive and left
the home when he was 9 or 10, and the defense cited this as a mitigating factor. /d
at 1260. However, the defendant’s stepfather was loving and not abusive and
provided a close-knit family environment. /d. As a result, the court gave little

weight to the abusive childhood suffered at the hands of the birth father because it

was remote in tigie ompared to the stable environment provided by the
stepfather. /d. This Cou irpned the trial court’s order, finding no abuse of
discretion because of the int positive influences. /d.

In the instant case, how ¢ was no intervening positive influence or

phase showed that Mr. Brookins was abandone ' and raised by a
mentally disabled mother in poverty in a high-crime a g to Mr. Brookins
dropping out of school and being incarcerated at the age of 1 ¢ then committed
the instant capital murder during that period of incarceration.

Unlike the defendants in Morton and Douglas, there was no stable and
loving environment later in childhood or early adulthood to ameliorate the negative

effect of Mr. Brookins’ childhood on his development. Whereas the defendants in

those cases had an abusive parent removed from the home and replaced by a loving

62



surrogate, Mr. Brookins had no father and a mentally disabled mother as his
guardians and role models throughout all of his formative years.

The circuit court relied solely on the passage of time to justify giving
virtually no mitigating weight to Mr. Brookins’ background circumstances. This
Court previously rejected that type of analysis in Nibert v. State, 574 So. 2d 1059

(Fla. 1990). In Nibert, the defendant presented evidence that he was physically and

psychologically d 1s youth for many years. Id at 1062. The trial court

found this evidence to b ¢ mitigation, but dismissed it because the

defendant was 27 years old g pe of the capital murder and had not lived in

the abusive home since age 18. , the court found the mitigating

circumstances too remote in time due @ the def€ydant’s age.

This Court rejected that reasoning, s

The fact that a defendant had suffe ore than
a decade of psychological and physic e dugeg the
defendant’s formative childhood and ado S 1S
in no way diminished by the fact that the ab¥se
came to an end. To accept that analysis would
a defendant’s history as a victim of child abuse would
never be accepted as a mitigating circumstance, despite
well-settled law to the contrary. Nibert reasonably proved
this nonstatutory mitigating circumstance, and there is no
competent, substantial evidence to support the trial
court’s refusal to consider it. See e.g., Brown v. State,

526 So. 2d 903, 908 (Fla.) (defendant’s disadvantaged
childhood, abusive parents, and lack of education and
training, constitute valid mitigation and must be
considered), cert. denied, 488 U.S. 944, 109 S. Ct. 371,
102 L. Ed. 2d 361 (1988).
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1d.

In the instant case, the circuit court found Mr. Brookins’ non-statutory
mitigating circumstances proven, but gave them little or very little weight based
solely on the passage of time, contrary to this Court’s precedents. This was an
abuse of discretion that deprived Mr. Brookins of substantial mitigation and a fair

penalty phase proccgggg. This requires a new penalty phase proceeding.
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V. WHETHER CUMULATIVE PREJUDICIAL EFFECT OF
EVIDENTIARY ERRORS UNDERMINED APPELLANT’S CREDIBILITY
AND DEPRIVED HIM OF A FAIR TRIAL

The cumulative effect of the evidentiary errors described above in Issues I
and II was highly prejudicial to Mr. Brookins and deprived him of a fair trial and

due process of law. A claim of cumulative error may be raised to show that the

combined effect of several errors that may be individually harmless deprived the

defendant of a fy¢ | Penalver v. State, 926 So. 2d 1118, 1137 (Fla. 2006). In

assessing the cumulativ f errors, the court considers whether (1) the errors
were fundamental, (2) the ¢ t to the heart of the State’s case, and (3) the
jury would still have heard subSgantj@€vidence in support of the defendant’s guilt.

1d.

The erroneous introduction of collat idence against Mr.
Brookins, as set forth above in Issue I, undermirgd hg ter and credibility.
The State used this evidence to suggest Mr. Brookins carry a knife
concealed in his prison uniform, and also to call Mr. Brooking liar who does not
take seriously his oath to tell the truth. This bolstered the credibility of the State
witnesses who said that Mr. Brookins stabbed Mr. Sexton with a concealed knife,
and undermined Mr. Brookins’ testimony that Theodus Hunt was the killer. The

improper evidence went to the heart of the State’s case by shifting the credibility

balance in the State’s favor on the ultimate question of factual guilt or innocence.
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Similarly, the improper use of Mr. Brookins’ post-arrest, post-Miranda
silence as impeachment undermined the credibility of his trial testimony by
suggesting that it was a recent fabrication. As a matter of state and federal law, Mr.
Brookins’ silence during the 17 months between his arrest and invocation of rights
and the trial in this case was constitutionally protected. The error was harmful

because it directly undercut Mr. Brookins’ credibility as a witness, depriving him

of his opportunily t@ape the jury fairly weigh his testimony.

Thus, both errors th) effect of weakening the credibility of Mr.

Brookins’ testimony and bo e State’s theory of the case. Even if one error

standing alone would not be h ough to require reversal, the combined

esulted in the denial of a fair trial

)

prejudicial effect of these two evident

and requires a new trial.
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VI. WHETHER CUMULATIVE EFFECT OF PENALTY PHASE ERRORS
REQUIRES NEW SENTENCING PROCEEDING

The combined effect of the circuit court’s errors during the penalty phase, as
set forth above in Issues III and IV, requires resentencing. A claim of cumulative
error is cognizable on appeal to consider the effect of multiple errors that might be
deemed harmless when considered in isolation. Penalver, supra.

In this case, CP aggravator is not supported by the evidence. However,

there are four otlA¢r
sentence, robbery, an
less error. However, the error 1s not

CCP aggravator, standing al€n e

gravgang circumstances present: prior violent felony, under
%ore, the Court may find the invalidity of the
harmless when considered in conj¥fCt

' the circuit court’s improper
weighting of Mr. Brookins’ mitigating Wggtors cribed in Issue I'V.

A trial court’s application of an invali i circumstance is harmless

error and does not require resentencing if there are
circumstances and no mitigating circumstances. Aldridg right, 433 So.
2d 988, 989 (Fla. 1983). However, if there are mitigating circumstances present,
then remand for resentencing is required if an aggravating circumstance is found to
be invalid on appeal. Id; Elledge v. State, 346 So. 2d 998 (Fla. 1977).

By improperly finding Mr. Brookins’ mitigating factors to be remote in time,

the court gave very little or little weight to five separate non-statutory mitigating

circumstances. But for this error, Mr. Brookins would have had “substantial
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mitigation” to balance against the State’s aggravating factors. As stated above, the
presence of substantial mitigation requires resentencing if one of the aggravating
circumstances is stricken on appeal.

As a result, the cumulative effect of the two errors requires remand for
resentencing because there is both an invalid aggravating factor and the presence

of mitigating factors. Under Elledge, this requires resentencing.
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Conclusion
Based on the foregoing, the appellant requests that the judgment of the
circuit court be REVERSED, and this cause remanded for a new trial and/or new

penalty phase proceeding.

s/ Bava Harrison
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