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By Senator McClain
Prefiled August, 1971
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A bill to be entitled B%;fﬁ»g;;“p‘; %tzl‘{e‘
AN ACT relating to criminal penalties; ng:nd::sn ) or anai:.az-gm
amending section 775.082, Florida Statutes, Mo Podda

creating new subsections (2) and (8) of
section 7756.082, Florida Statutes, pro-
viding that if the courts declare the
death penalty unconstitutional, then
those persons to be sentenced or those
previously sentenced to death shall be
sentenced to life imprisonment ; renum-
bering subsections (2), (8), and (4) of
section 776.082, Florida Statutes;
providing an effective date.

Be It Enacted by the Legislature of the State of
Florida:

Section 1. Section 775.082, Florida Statutes,
is amended by creating two new subsections (2) and
(8) to read:

775.082 Penalties for felonies and misdemean-
ors.—

(2) In the event the death penalty in a
capital felony is held to be unconstitutional by the
Florida Supreme Court or the United States Supreme
Court, a person who has been comncted af a qamsql
felony shall be punished by life mpmonmoru

(8) Inthe went_ the death penalty in a cap-
ital felony iz held to be unconstitutional by the



Florida Supreme Court or the United States Supreme
Court, the court having jurisdiction over a person
previously sentenced to death for a capital felony
shall cause such person to be brought before the
court, and the court shall sentence such person to

life imprisonment.

S O b 0O DD

Section 2. Subsections (2), (3), and (4) of
section 775.082, Florida Statutes, are renumbered
accordingly.

© 0 =

10 Section 8. This act shall take effect
11 October 1, 1972,

LEGISLATIVE SERVICE BUREAU SUMMARY

Amends Section 775.082, F. 8., by adding two subsections to
provide that if the death penalty is held unconstitutional by the
Florida or U. S. Supreme Court, persons previously sentenced to
death shall be brought before the appropriate court and resen-
tenced to life imprisonment. Effective October 1, 1972.
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MEMORANDUM FLORIDY I

T0: Senator William D. Barrow, Chairm
Committee on Judiciary-Criminal

FROM: Martha A. Bass, Attorney

UESTION: What would happen to persons previocusly sentenced
E P p
to death should the death penalty be held uncon-
stitutional by the Florida or U. s. Supreme Court?

ANSWER: Since Chapter 71-136, effective January 1, 1972, will
scparate the penalty provisions from the substantive portion
of the statutes prescribing capital crimes, any decision of
unconstitutionality will probably apply to the death penalty

. only. The conviction, therefore, will not he invalid, and the

prisoner could proceed under Criminal Procedure Rule 1.850
for post convicticon relief to correct the sentence.

Note that the Florida law is dissimilar to those statutes
heretofore declared unconstitutionsl. In those cases th
statutes authorized the death penalty only if the jury so
recommends, and the court, upon a Plea of guilty, could not
impose a greater sentence than a term for life. Thus, the
accused was needlessly encouraged to enter a plea of guilty.

In United States v, Jackson, 390 U. 8. 570, 88 8. Ct. 1209,

20 L. B4, 2d 139 (1968), the Supreme Court held that the death
penalty provision of the Pederal Kidnaping Act unconstitutionally
burdenec the right to defand before a jury and was severable

from the remainder of the statute. Under this statute, capital
punishment could be imposed only on the jury's recommendstion,
which was binding on the trial court, while life imprisonment
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wag the maximum penalty after either a plea of not guilty with
a waiver of a jury trial or a plea of guilty. In that case no
question was raised about the death penalty itself The hold-
ing centered on the fact that under the federal law the death
penalty could be imposed only on persons who asserted their
constitutional right to a jury trial,

The applicable Florida Statute, effective January 1, 1972, reads:
7175.082(1) A person who has been convicted of
a cap;Lal felony shall be punished by death,
unless the verdict includes a "acorrerdat:on
to mercy by a majority of the jur“ in which
cage the punishment shall be life imprisonment.
A defendant found guilty by the csur: of a
capital felony on a plea of guilty or when a
jury is waived shall be sentenced to death or
life imprisonment, in the discretion of the court.

In discussing Lnrrurtiic legislation to comply with the Jackson
case, Corrﬂ‘i .a% Review, Vol. 54, No. 3, Fnh*:\’“, 1969,
guggests as one alternative the ﬁcwhor used in Florida.

Another alternative suggested is a jury .r.u- on sentencing
only after the court accepts a plea of guilty. There is some
precedence for this type prvccdu'e in Florida. It was first
used in 1363 in the Pitts and Lee case, and I believe it has
been used at least once since then although there is no
statutory authorization.
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Jack SHREVE, CHAIRMAN

FLORIDA HOUSE OF REPRESENTATIVES
TALLAHASSEE

COMMITTEE ON CRIMINAL JUSTICE

ROOM 328, HOUSE OFFICE BUILDING

R. ED BLACKBURN, Ji., VICE CHAIRMAN TALLAMASSEE, FLORIDA 32304
KarL M. ADAMS, STAFF DIRECTOR TELEPHONE (D04 | 488-3362
MEMORANDUM December 12, 1974

TO: Karl R. Adams, Staff Director
FROM: Mark Herron

SUBJECT: Section 64 Criminal Code and Related Matters

Chapter 71-136, Laws of Florida, mandated the establishment
of uniform penalty provisions to be applied for violation of the
eriminal provisions of the Florida Statutes. These uniform pro-
visions are found in Chapter 775. Section 775.082, Florida Statutes,
1973, establishes the penalties to be applied for felonies and
misdemeanors. Section 775.083, Florida Statutes, 1973, provides
for a fine in lieu of, or in addition to, the criminal penalty
provided. Section 775.084, Florida Statutes, 1973, provides for
extended terms for subsequent felony offenders.

Under the present scheme felonies are "punishable as provided
in section 775.082, section 775.083, or section 775.084." Misde-
meanors are punishable as provided in section 775.082 or section
775.083."

Chapter 74-383, Laws of Florida, substantially amended the pro-
visions of Chapter 775. Sections 775.082 and 775.083 were not sub-
stantially changed by the Criminal Code Revision. However, section
775.084 as it relates to subsequent felony offenders and extended
terms was substantially amended. In addition a new provision,
section 775.086, was created to provide for extended terms of sub-
sequent misdemeanor offenders. Section 775.087 provides for the
reclassification of offenses for the possession or use of a weapon
and for certain minimum sentences. The Joint Code Revision Committee
in an effort to maintain the uniformity in the penalty provisions
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included section 64 in Chapter 74-383, Laws of Florida. Section 64
directs that references in Florida Statutes to an offense being pun-
ishable as provided by & specific section or specific sections of
Chapter 775 should be changed to read "punishable as provided in
Chapter 775." The substantive provisions in the code contain such
a reference to Chapter 775. The statutory revisor has noted that
section 64 may violate the "republication rule'" of Article ;i 5
Section 6, Florida Constitution, which provides that '"[l]aws to re-
vise or amend shall set out in full the revised or amended act, sec-
tion, subsection, or paragraph of a subsection."

Although the provisions of the eriminal code do not become
effective until July 1, 1975, the penalty provisions should be made
uniform during this session of the Legislature. There are a number
of options available in order to solve this problem and thereby
assure uniform penalty provisions:

(1) The most extensive and complete method would involve
a compilation of all the criminal provisions in the
Florida Statutes and change the penalty provisions to
read “punIaEuEie as provided in chapter 775." This
method would be consistent with the intent of the
Joint Criminal Code Revision Committee. It should be
noted, however, that those misdemeanors and felonies
punishable by a fine only should be designated as be-
ing so punishable.

(2) Chapter 74-383, Laws of Florida,could be amended to
include the provisions relating to extended terms for
subsequent misdemeanor offenders in the provisions of
section 775.084. However, this method would require
further amendment of the various misdemeanor provisions
to include punishment for subsequent offenses as
specified in section 775.084. This method would require
that the substantive provisions of Chapter 74-383,

Laws of Florida, be considered by the Legislature in
order to change the particular references to Chapter 775.

(3) The penalty provisions of Chapter 775 could be re-
drafted in their entirety so as to include the appro-
priate penalty provisions in a manner consistent with
the existing scheme. This method would require that
the code provisions be considered by the Legislature
in order to change the Chapter 775 references.
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(4)

, 1974

Another option available would be to take no action

at all. The Code provisions are complete within them-
self as to crimes and punishments contained therein.
As to other criminal provisions and their penalty ref-
erences to "section 775.082, section 775.083, or sec-
tion 775.084" and to ngection 775.082 or 775.083," those
references are complete and applicable under the code
provision. The subsequent misdemeanor provision of
section 775.086 is lost by taking no action, and the
reclassification and minimum sentence provisions of
section 775.087 may be lost by such action.

By taking no action the statutory revisor may be forced to carry

out the di

rective of section 64 of Chapter 74-383, Laws of Florida.

By such action, however, the Legislature runs the risk of having the

act declar
Fla. Jur.,

MH:nd

ed invalid. See 30 Fla. Jur., Statutes, §73-74 and 9
Criminal Law, §25.
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CHAPTER 74-383 LAWS OF FLORIDA

erime of aad providing the pemalty for perjury in official proceedings;
amending subsection (1) of section £37.021, Florida Statutes, defining
the crime of and providing for periury
i
and

E
|

3 to
section of chapter 776 shall be changed to punishable as provided in
chapter 776; renmumbering section 776.08, Florida Statutes, as section
T77.08, Floride Statutes; renumbering sections T79.01, 779.02, T79.08,
770.04, TT0.06, T79.06, 779.07, T79.08, 7T79.06, 779,10, 779.11, 779,12, T79.13,
77014, TTR.15, TTH.16, TTO.17, TTR.1B, T79.18, TT9.20 and TVO.21, Florida
Statutes, ns sections 876.32, 876.33, 876.34, A76.35, 876.96, 876.37, STA.S8,
B76.30, RTO.40, 8T8.41, BT642, 87643, BTO.44, BTGC.45, BT6.48, BTOAT,
B70.48, R76.49, B76.50, BT6.5]1 and B76.52, Florida Statutes, respectively;
renumbering section 806,08, Florida Statutes, as section 817.60, Florids
Statutes; renumbering section H11.022, Fiorida Statutes, as section
80127, Florida Statutes; renumbering sections 811165 and 811201,
Florida Statutes, as sections B12.051 and B12.201, Florida Statutes, re-
apectively; renumbering section B14.05, Florida Statutes, ss sestion
322.274, Florida Statutes; renumbering section 814.07, Florida Statutes,
as section 319.38, Florida Statutes; renumbering section B23.03, Florida

06,06, 806.061, BD6.0T, ROG.08, ROG.09, RDG.11, and H06,12, Florida Stat.
utes, relating to arson; repealing sections 810.01, 810.03, 810,04, B10.06,
and 810,081, Florida Statutes, relating to barglary; repealing sections
B11.08, B11.04, B11.163, 81117, 81128, B11.29, and 81130, Florida
Statutes, relating to lareeny; repealing sections 12,10 and B12.12,
Florida Statutes, relating to embezzlemeni; repealing sections 514.01,
B14.02, B14.08, and B14.00, Florida Statutes, relating %o auto theft;
repealing sections 821,01, §21.011, 821.08, 821.04, 821.041, 821.06, 621.07,
821,08, §21.09, £21.10, B2111, 82118, 821181 82113 A21.14, 82115,

1224

LAWS OF FLORIDA CHAPTER T4-383

82116, 821.17, B21.18, 82118, £21.20, 82121, 821.22, 821221, 82113,
§21.14, 821,15, 82116, 82117, 82118, 82119, R21.20, 82121, 82122,
R21.221, §21.23, 82124, 82125, R2128, #2127, 821.28, B21.29, R21.30,
E21.31, 82132 B21.33, 82134, ®21.35, §21.37, and B21.38, Florida Stat-
utes, relsting to trespass and injury to resl property; repealing
sections B22.01, 82202, 82208, 822.04, B22.06, 82200, 82207, B22.08,
822,09, 822.10, B22.11, 2212 8213, £22.14, B2215, BR2.16, A22.17, 822,18,
§22.19, B2290, B22.21, 82222, and 82293, Florida Statutes, relating
tw malicious injury to buildings; repealing sections B23.01, B23.02,
#23.04, S21.041, 82305, 83,06, BES.07, R23.08, £23.00, and 82110,
Florids Ststutes, relsting to nuissnces and doors of certsin build-
ings; repealing sections BER01, B28.06, B2B.07, 828.00, ®28.10, B24.11,
#2818, 828,19, 28,20, and BZRII, Florida Statutes, relating to eruelty
to animuls and children; repenling sections 63308, snd 833.04,
Florida Statutes, and section 883.05, Florida Statutes, relating to
conspirney; repealing sections 887,01, 837.08, and £37.04, Florida
Statutes, relsting to perjury; repealing sectioms R38.01, 838012, B3A.-
018, R3IR.02, B3IR.01, 8IR.04, §38.06, 838,06, 8I8.07, 838,071, EIR08, E3IR.-
09, and B38.10, Florida Ststutes, relsting to bribery; repeniing sections
86101, B51.02, B61.03, and B5LMM, Florida Statutes, relating to bucket
shops; providing an effective date

Be It Enacted by the Legislature of the State of Flovida:
Section 1. Section 775.011, Florids Statutes, Is created 1o read:

796011 Short title; applicability to antecedent offenses.—

(1) This act shall be known and may be cited as the “Florida Crim-
inal Code."

(2) Execspt ns provided n subsection (3) of this section, the code does
not apply to offenses committed prior to its effective date and prosecu-
ns for such of ferses shall be goverped by the prior law. For the purpases
.vrlngus%l!ghggﬂ?&ﬂmlg&
the ende if any of the material elements of the offense occurred prior
thereto,

(3) _.—Eg%ii%-r-&?nﬂ!g&.r}
involving an offenss committed prior to such date, the provisions of the
gigguagii!gsngglsa
-3?&«-3&%?%&9.3&&&-:-??983
%gﬁ%sanggﬁgiauégg
of the defendant.

Section 2. Sectien 776.012, Florids Statutes, s created to read:

775012 General purposes—The general purposea of the provisions of
the code are:

(1) Te proscribe condect that improperly canses or threatens sab-
stantial harm to individeal or public interesta.

(2) To give fair warning to the people of the State of Florids in
snderstandable language of the nature of the conduct proscribed and of
the sentences authorized upon esnvietion.

1225
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CHAPTER 74-383 LAWS OF FLORIDA

(3) To define clearly the material clements constituting an offense,

and the accompanying state of mind or criminal intent required of that
offanse.

{4) To differentiate on reasonable grounds between serious and minor
affenses and to sstablish appropriste diaposition for each.

(5) To safeguard conduct that is without fault or legitimate state
interest from being condemned a8 criminal.

(6) To insure the public safety by deterring the commission of offenses,
providing for the epportunity for rehabilitation of thess comvieted, and
for their confinement when required in the interests of public protection.

Section 3. Section T75.021, Florida Statutes, is created to read:
T76.021 Rules of construction.—

(1) The provisions of this code and offenses defined by other statutes

ahall be strictly construed; when the language is susceptible of differing
constructions, it shall be construed most favorably to the sccused.

(2) The provisions of this chapter are applicable to offenses defined
by other statutes, unlesa the code otherwise provides.

Section 4. Bection 776.08, Florida Statutes, is amended to read:

%io«;?;wwwb’!&c?i
t

44?89!!.1&5&5.&&"]?13?"
of this state:

(3) The term “viclation™ shall mean any offense that is punishable
under the laws of this state or that would be punishable if committed in
this state, by no other penalty than a fine, forfeiture or other elvll penalty.
A violation does not constituts a crime, and conviction for a viclation
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torm “crime” shall mean a felony or misdemeanor.
5. Section 775.082, Florida Statutes, is smended to read:

g

(&) For a life felony, by & term of imprisonment in the slate prisen
-e.._—?.eq?..-g&wﬂi-_n:l-gp!a"

(b) For & felony of the first degree, by a term of imprisonment
in the siate prisen not exceeding thirty (30) years or, when specifically
%gquggff;i?uve-a&
!aﬂ%ﬁo_lu%"

(e) ?-ngaiisg"-g&_gi
ff!}iiggﬁsq!u

(d) For a felony of the third degree, by & term of imprisonment
in the siate prisen not cxceeding five (5) years.

n- ?-%&Eaagsugggi
*!!guriiiiiug.: year;
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CHAPTER T4-883 LAWS OF FLORIDA

(b) For a misdemeanor of the second degree, by a definite term of
Imprisonment in the esusty joil not excesding sixty (60) daye -

(s) Lé\i!f‘rﬂ%o\oigl“u!
!i?ni.\§-;?£§£§.§
ginrxasiaiig.guli
Ioretqnhs.!;hg.a:?u\lt!.@!g

(&) 2%??%2—!585!?;
Ragﬂgg.gng_g;?i&;

minimum and maximum limits as provided by ] 2
N B, y law, except as provided in

(r) g%f!-iﬁ?i&!oﬁgf wrred
‘Elt?los!?k!%%.i?ﬂn!“ﬂﬁ.!.
remove o perwon from office, or impore any other ciwil penalty, Suck a
fudgment or order may be included in the sewmtence

Section 6. Section 776.083, Florida Statutes, is amended to resd:

(1) 15,000, when conviction is of a lifs felomy;

5 (2) $10,000 when the comviction Is of felon
u L n ¥y of the first or

48} (8) 35,000, when the canvietion is of a felony of the third degree;

(%) If a defendant is unable to pa ine, the t akall i
ML g ¥ & fine court a permit Rim

Section 7. Section 775.084, Florida Statutes, is amended to read:

(Subatential rewording of section. See section 775.084, F.8., for present

T75.084 Subsequent felony offenders; extended terma—

1228
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{1) Unless otherwise specifically provided by statute, the court, after
reasonable motice to the parties and opportunity to be heard, may sen-
tence a person whoe has been convieted of a felony within this state to
punishments provided in this section If it finds =il the following:

(a) The impesition of sentence under this section {a necessary for the
protection of the public from further criminal netivity by the defendant.
(b) The defendant has previously committed a felony, or the defendant
bhas previously twice been convicted of a misdemeanor of the first degree,
in this state or another gqualified offense which was committed after the
defendant's birthday. For the purpose of this subsection, the
term * od offense” includes any offense in violation of = law of
another state or of the United States that was punishable under the laws
of such state or the United States at the time of its commission by the
defendant by death or imprisonment exceeding one year, or that was

mitted within five years of the date of the commission of the last prier
felony, or misdemesnor, or other qualified offense of which he was con-
victed, or within five years of the defendant's release, on parcle or other-
wise, from a prison sentence or other commitment impesed as a result of
a prior conviction for a felony or other qualified offense, whichever is
Ister. -

{d) The defendant has not received a pardon om the ground of inno-
cence for any feloay or other qualified offemse that Is mecesaary for the
operntion of thizs ssction.

(e) A comvietion of » feloay, & misdemesnor or other qualified offense
necessary to the operation of this section has not been set aside in any
post-conviction proceeding.

(2) For the purposes of this section, the placing of a persom on proba.
tion without an adjudiestion of guilt shall be trested as & prior conviction
if the felony for which he is to be sentenced was committed during the
probationary period.

(3) The court, in conformity with the criteria specified in subsection
(1), may sentence the convicted felon to the stats penitentiary as follows:

(n) In the case of & folony of the first degree, for life;

(b) In the cam of n felony of the second degree, for a term of years
not exeeeding 90;

(c) In the case of a falony of the third degree, for a term of years
mot exceeding 10.

(4) If the court decides that imposition of sentence under this section
is not necessary for the protection of the publie, sentence shall be im-
posed withoat regard to this section.

(6) A sentence imposed under this section shall not be increased after
such imposition.

Section B. Section TT5.086, Florida Statutes, is created to read:
1229
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to of the
T75.086 Subsequent misdemeanor offenders; extended terma.— ?—..uﬂﬁi!&-l’nlﬁngg oS-
(1) The court, after reasonsble notice to the parties and opportunmity jeted Selony involving &
% be osed, Miy Smbines & pomtn e tun bon cavitiel of u Sids- -hw-».uul.ihqﬂ.ﬂ-sqra lna...a__.".hs:.-l Florida
A r._Bir._iE-!&Eal-ll.!!!:& this sestion Statutes, in the courts of this state or the United States, or in any other
5 s state, territory, or country If punishable by imprisenment for & term ex-
The imposition of sentence under thia section is necessary for the %!!gggi%aa-ti volving
protection of the public from further eriminal activity by the defendant; Eug.iiisi-glgigﬂ
defined in section 790.001(4) and (@), serve s minimum term of three
(b) The defendant has at least twice previously been comvieted of yoars,
the same crime committed at different times after the defendant’s eight- " ! i sk
eenth birthday; ucl.-ﬂho...-hu&u- 32,466, Florida Statutes, ren
(¢) The misdemeanor for which the defendant is to be sentenced . K
was commitied within two years of the date of the commission of the (Substantial rewerding of section. Sec section 932,485, F.5., for present
1ast prior erime, or within twe years of the defendant’s release, on parole test.)
or otherwise, from a prison sentence or other commitment imposed as a
result of a prior conviction for a erime, whichever is Inter; #3485 77515 Time limitations.—
(d) The defendant has mot received a pardon om the ground of inno- {1) A prosecution for & capitul felony may be commenced at any
cenee for any erime that is neceasary for the operation of this section; time.
(e) A conviction of & crime necessary to the operation of this sec- (2) Exeept as otherwise provided in this section, prosecutions for other
tion has mot been set aside in any post-conviction proceeding. affenses are suhject to the following periods of Himitation:
(2) For the purposes of this section, the placing of a person on proba- (s) A prosecution for a life felony or & felony of the first degroe
q%ﬂ&%ﬁ&ﬁngfﬂ‘ﬁ.u-%s; must be commenced within four years after it is committed;
the subsequent misdemeanor whick be s to sentenced waa com- X
mitted during such probationary perlod. (k) A !alwnﬂo-?q -._q.o..r._a felony must be commenced within
:“3 iy W-ﬂ-iﬂ-wﬂlﬂ”l»“hggnli (e) b%?-?&?igiif
, may sentence an : 1 )
(s) In the case of a misdemesnor of the first degree, for a term g commenced within two years after it is committed;
of imprisonment not in excess of thres years; (d) A prosecution for & misdemenncr of the second degree or a vie-
(b) In the case of & misdemeanar of the second degree, for a term lation must be commenced within one year after it is committed.
PO SR W g (3) 1f the pariod prescribed in subsection (2) has expired, s prose.
-_uuuu b.“ol.ﬂl.igp!u%-gif?i% cution may nevertheless be commenced for:
(a) Any offense, n material element of which is either fravd or &
T165.087 Possession or use of weapen or aggravaled battery; felomy re- offense by an aggrieved party or by = person who has a legal duty te
classification: minimum sentence i’!s‘igi‘r—uiil‘agi&\
fense, but in ne case shall this provision extend the period of limitation
%E!ﬂi&ﬂ-vﬂiﬁlfoﬂq-g charged otherwise spplicable by more than three years; and
with & ", felony in w! use firearm
F‘gjtii- i._n:n-_nf!!!;-hl—.s“vﬂtﬂe (b) Any offense based upon misconduct in office by a publie afficer
defendant displayed, used, threatened or attempted to use any wespem or ar employee at any time when the defendant is In public affice or employ-
firearm, or during the commission of such felony the defendant committed ment or within two yesrs from the time be leaves public office or employ-
an aggravated battery, the felony for which the persom Is charged shall ment or during any time permitted by amy other part of this section
be reclassified as follows: hichever time is greater,
(a) In the case of a felony of the first degree, to a lifs felony; {4 :&!rggguiga-ﬂﬂ.pgaw-
second degree felony legialative purpose to prohibit a continuing course condoet plainly
i-ﬂwﬂhﬂ.?llﬂn.n&'uoqﬂi b of appears, at the time when the course of conduct or the defendant's com-
1230 1231
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e
after diligent search or the defemdant’s absence frem the state shall
If,

content
or form after the timeo period has elapsed, the period for commencing
prosecution shafl be extendsd three montha from
or information is dismissed or set aside.

time the

(6) The period of limitation does not run during any time when the
has no
te, but

defendant is continuously absent from the state or reasonahly
ascertainable place abode or work within the sta in no case
shall rovision extend the pericd of limitation otherwize applicable by

1767.011 Principal in first degree—Whoever commits any ecriminal
offense agninst the state, whether felony or misdemeancr, or aids, abets,
counsels, hires, or otherwise procures such offense to be committed and
mich of fense 18 committed or ia stt empled o be commilted, is a principal
in the first degree and may be charged, convicted snd punished as such,
whether he Is or is not actually or constructively present at the commis-
sion of such offense,

(2) Whoever solicits another Lo commil an offense prohibited by low
ond in the cowrse of sueh solicitatiom commands, encowrages, hires, or
requerts amother pevaom to engage in specific conduet which wowld ecom-
stitute sueh offemse or an aitempt to commit such offense, commits the
offense of eriminal solicitation, and shall, when no express prevision i
made by law for the punishment of swoh sclicitation, be pumished aa
prowided in subssction (4).

(3) Wheever shall agres, conspire, combine or confederate with another
peraom or persons to commil any offense, commita the offense of eriminal

LAWS OF FLORIDA CHAPTER 74-383

3 [

felony Fiﬁgiﬂl—gf%l-?s&ni
il!i%f%?i?i
FF5083 er section T95084 chapler 775,

484 (b) the offense attempted, selicited, or conapired hf
felomy or a felony of the lgﬁiiﬁuuﬂ!%
shall

vided TE0R8, section 75084, ur scebien F76484 chapter 775.

(5) 1t is @ defenwe wnder this section that, wnder circumstances moni-
\Ign!i.:lig%&!uili.i
defendant ;

(a) abandomed Ais atltempt to commil the offemse or therwise preo-
ented its commizsion; or

(b) ofter soliciting ansther pereen (o commit an offense ha parmaded
such other person mot to do so or otherwise prevented commission of the
ffenae; or

(e) after comspiring with oms or more persens to commil an offenae,
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\
believes that such force is necessary to prevent imminent death or grest ziﬁﬁgiggéiziiniﬂhm Haﬁ.;..-
bodily harm to himself or another, or 10 prevent the imminent commission he in justified in using deadly force only when he reasonably believes
of & foreible felony. wuch fores is necsssary to prevent death or great bodily harm to himself ﬁ

or such other person, or when b ressonably belleves both that:
776.021 Use of foree in defense of dwelling.—A person is justified in . ded
the use of foree, except deadly force, against another when and to the (1) Such force is necessary to prevent the arrest from being defea
sxtent that he ressonably believes that such conduct is necessary to pre i by resistance or escape; and
vent or terminate such other's unlawful entry into or attack upon a dwell : o arrested has eommitted or sttempted a felomy,
ing. However, he is justified in the use of deadly force only if: ] qnaﬂv.ﬁi:lntsh‘rqgﬁsg.ailgs
(1) The estry s made or attempted without permission, snd he that he will endanger human life, or inflict great bedily harm unless
reasonably belleves that such force is necessary to prevent an sssault arrested without delay.
i.uﬂ.ll..l it o camath oo Bt B o o R R T76.051 Use of force in resisting or making an arrest; prohibition.—
or
not justified in the wse of force to resist anm arrest
(2) He resscnably belleves that such foree Is necessary to prevent ruawv?uﬁ&walgfg.ﬁipzuoigf |
the commission of & felony in the dwelling,
& law enforcement officer.
T78.031 Use of force in defense of other—A person is justified in the enforeement officer, or sny persen whom he has summoned
use of force, except deadly force, against another when and to the extant ar directed to aasist him, {8 pet justified in the use of force if the arrest
that he reasonably believes that such conduct s necessary to prevent er is unlawful and known by him to be unlawful,
terminate such other's trespass on or other tortuous or eriminal inter s .
ference with sither real property (other than s dwelling) or personal drsg?ilg?!u!:nasiﬁlﬁuﬂ@
property, lawfully in his possession or in the possession of smother who cause death or grest bodily harm and includes, but is not .
is a member of hia immediate family or houschold ar of & person whose (1) The firing of a firearm in the direction of the person to be ar
property he has a legal duty to protect. However, he is justified in the intent kill infliet great bodily harm;
use of deadly force only if he reasonably believes that such foree is v i = et e it
necessary to prevent the mminent corsmiasion of oreible felony.
(2) The firing of a firearm &t & vehicle in which the person to be
T76.041 Use of foree by aggressor—The justification described in the arrested is riding
preceding sections of this cha is mot available to & person whe %
Py i - o . 778.07 Use of force to prevent escape.—
(1) Is attempting to commit, committing, or escaping after the com- ) A law enforcement officer or cther person who has rrested
mission of, & forcible felony; or !iﬁrrgruigifllguﬁdggr
(2) Tnitially provokes the uae of force against himself, unless: reascnably belleves to be mecesaary to prevent the eacape of the &
person from custody.
(a) Buch force is so great that he ressonably believes that he is In (2) FES&'!i?'_%FE'
imminent danger of death or great bodily harm, and that bo has ex- of force, including deadly fores, which ke ressonably believes to be meces-
hausted every ressonable means to escape such danger other than the use g.li!ii-i%&-vggﬁl
of force which s likely to eause death or great bodily harm to the assail. officer ressonably believes to be lawfally detained in sach institution under
- semtence for an offense or waiting trial or commitment for an offense.
(b) In good faith, he withdraws from physical contact with the assail- T78.08 Forcible felony.—Forcible feleny means treason, murder, man-
ant and indicates clearly to the assailant that he desires to withdraw and slsughter, forcible rape, forcible sodomy, robbery, berglary, arsen, kid-
terminate the wse of force, but the assailant continues or resumes the napping, sggravated sssault, sggravated battery, sireraft piracy, unlaw-
use of foree #ul throwing, placing or discharging of a destructive device or bomb and
other felony which fnvelves the use or threat of physieal force or violence
T76.06 Law enforcement officers; use of force in making an arrest.— against any Individual,
A law enforcement officer, or any person whom he has summened or 2
directed to maslst him, need not retreat or desist from efforts to make a Hection 14. Sectiom TB2.04, Florida Statutes, is amended to read:
lawful arrest because of resistance or threatened resistance to the arrest { 78204 Murder—
He in justified in the use of any force, except deadly foree, which he |
reasonably belleves to be necessary to effect the arrest and of any fores, (1)(a) The uniawful killing of & human being, when perpetrated from
except deadly force, which he reasonably believes to be necessary to defend | s premeditated design to effect the death of the person killed or any
]
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|




CHAPTER 74-383 LAWS OF FLORIDA

%R-%ﬂ%liﬂ‘r&%i'
unlawful distribution of heroin by & person eeventesn {39} sighteen yoors
or alder when such drug is proven to be the proximate cause of the death
of the user shall be murder in the first degree and shall conatitute & eapital
falony, punishsble as provided in seetion 335,683 chapter 775

()] In all cases under this section the procedure set forth in section
ﬁu&grnliiéusgiiﬁngoqg

(2) When & person is killed in the perpetration of or in the attempt to
perpetrate any arson, repe, sodomy, robbery, burglary, kidrapping, aireraft
EQ%EFEE.E.QE‘%.&ERI;
or bomb by o person other than the person emgaged in the perpetration f
or in the attem; perpetrate such felony, the persen perpetrating or
ottempting perpetra wuch felomy shall be guilty of murder in the
iii%ﬁ-u\l‘a&&i?a&;‘l-s by
imprisonment for a term o years not exceeding lfe or as provided in

chapter 775.

£33(4) The wniareful killing of o hwman being when perpetrated with-
ingugsoﬁﬂnt-ﬁ.rnpvﬂlﬂg—negﬁg

Section 16. Section TB2.07, Florida Statutes, is smended to read:

782.07 Manslaughter—The killing of & human being by the act, pro-
curement or culpable negligence of another, without lawful fustification
%?E%&;ﬂ-i.ngg-ﬁr!ﬁnﬂ
E!-fviﬁ?‘ﬁnggsﬂiﬂ.i-aﬂg
provisions of this chapter, shall be deemed manslaughter and shall eonsti-
tute a felony of the second degree, punishable as provided in seetion F75083,
poction 7083, o soction F55084 chapter 775,

Bection 16. Section 782071, Florids Statutes, is created to read:

1236
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to read:

is
1 Ve S
?%&-%%5%3 reckless
E!iggrﬂoﬂi?tﬁgigqfatild —_—
kicninr homicide gii.!ll!i%ﬁ-!%
in chapter T75.
Section 1T. Section TB4.02, Florkda Statutes, renombered and amended
read:
agmn_i%%utllﬂﬁth!\h:\!i "
text.) *
FRL08 785011 Asssult—
{ » Assmult” is an

(Substantia! rewerding soction. See section T8L04, F.8., for presemt .
SB404 784021 Aggravated nasault—

(1) “Aggrsvated assault” is an assault:

{a) With s deadly wespon without intest to kill; or

(b) With an intent o commit » felony.

(2) g%!—éﬂi!oéf%&ng.

ﬂu&cigln‘i!g!o!u!ﬂl?aiﬂa.

Section 19. glng.igm-%u-lﬂw

(2) Whoever commils battery shall be gullty of n misdemesnor of the

first degree, punishable as provided (n chapter T16.

Section 20, Section TB4.046, Florids Statutes, is amended to resd !

(Substantial rewording of section. See section TEL.04S, F3S., for present
text.)
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TB4.045 Aggravated battery.— «i%.«%?i!b&i&aa‘i
text.)
$0B01 78702 False imprisonment.—

(a) Intentionally or knowingly causes great bodily harm, perms-
nent disability or permanent diafigurement; or (1) gi!ﬂuuiﬂ.ru?‘rﬂgg

Uses & deadly weapon; gﬂ%ﬂ.io«%%i%l&
&) - ’ -ﬂgqi%_ﬁ!ﬁlséﬁigpzii
commits aggravated battery. to in section 787.0L

(2) Whoever commits aggravated battery shall be guilty of a felony (4] %-&-Ei.z‘laliﬁ&t%
of the second degree, punishable as provided in chapter 775. his will within the mesning of this section if sach confinement is without

Section 21. Section T84.05, Florida Statutes, is amended
am to read: () gi?&il?’%&f%

(Substantial rewording of seotion. See section 78405, F.S,, fer present A-n.r-n&»r.sis._lul.!awr:--gitii.!!a

text.)
Section 24. u%gh.ggto.?i-o!»

78406 Culpable negligence.—
THT.08 Interference with custody.—

L“.E%Er%%ﬂlgglnﬁﬁcvﬁ —-Ugifﬂaoggen%qg
puniskable as provided in chapter 775, ﬂlnnlluﬁ_ﬂli.il.—.:nllﬂili-&%
(. Vit e s i il St o T o ey S e T T
ishable as provided in chapter 776, pan- udd.gafaii%rr:%?ml!ﬂ
-ou-"l&l.‘. Section 806.02, Florida Statutes, (s renumbered and amended (2) It is n defense that:

(et e f o, e o 8,13, 1 o o s S R S

80608 78701 Kidnapping.— ) The child er incompetent person was taken away at his own inabi-

(1) “Kidnapping” means forcibly, secretly %%iiiﬁi-%!i-i%%
Eﬂ%évﬂ!iiﬂﬂﬂ_ﬂruﬁﬂiﬂﬂ with or against the child.

y L (%) iganzllllc%:qvgaaii?

{8) Hold for ransam or reward, or as n shield or hostage; or presumption that the defendant knew the child age or ncted In reckless

(b) Commit or facilitate commission of any felony; or

(e) “Inflict bodily Rection 15. E-ﬂ.ﬁ.‘th-ug_.-%iil
o harm upon or to terrorize the victim or other per- to read:

(d) Interfere with the performamce of any & = -‘.uab. Felony to remave children from state costrary to court

(2) Confinement of a child under s ) natghfi?_u‘-stﬂla.F%E-E%.!
Ecﬂ%&.!?n&h[h..ﬂ-z&!ﬁ%hﬂia; lead. take, entice or remove a child beyond the limits of this state with
out the consent of his parent or legal guardian. personsl knowledge of the order.

(3) Wheever kidnaps & person ia guilty of a felan (2) _nralllgnRSu;IE-Elg—isr-PE
'jru,g!gw?q-g&u-ﬂ- ..S‘huﬂm..ﬂ_q:!u-saneu.’- %ﬁguaﬂtigzﬂm!lg-ﬂts”ﬂ_ﬁni%
provided in chapter 775. of any sction or procesdings affecting custody of a after having

iilml!iivu-:&—f%&ﬁ-ﬂu!ong

Section 23. Section 806.01, Florids Statutes, is renumbered and amend- coading, without the permission of the eourt in which the action or pre-
o %o read: peeding s pending.

1238 1239
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Section Z8. Section B06.10, Florida Statutes, is amended to read:

(Substantial rewording of section, See section $06.10, #.5., for present
pursusnt to the permission of the faxt)

fail to
designated by the court, 80610 Preventing cr chstructing extinguishment of fire—

. convicted of a violation of this ln guilty 1 parson who wilfully and maliciously injures, destroys, removes,
-niempr.&l;.glilﬂﬁgﬂ ﬂnh?ggé?iaagg%
water lies, hydrasts, towers, buildings, communication or
Eh‘%ﬂaq?a&nli?ﬁ.gia.l?
gﬁii&:li’u&.ﬂ&-&-ﬂl?&l

hlrmgu tial rewarding of section. See section 808.01, P8, for present degree, punishable as provided in chapter T76.
206.01 (2) Any person wha wilfully or unrensonably interferes with, hinders,
A— oui-ﬁﬂngsnugal»rﬁzianﬂgglhi
of gree,
(1) Any persen who wilfully and malielously by fire or llgnlzug.r-__ro-anﬂ&-aaﬁ
explosive in ch 775,
_-I-ulv--.i structure whether the property of !...l—.an-!_a._ﬂv_ punishable as provided in chapter
ng or having reasen to know that & human being is in the structure Soction 29. Subsection (1) of section 808.111, Florids Statutes, is
shall be guilty of arsom in the first degree which comstitutes a J Bzt
of the first degree, punishable provided in chapter 775. felony mended
(2) Any person who wilfally and maliciously by fire or - B06.111 Fire bombs.—
-nu-ms.dnw.!aﬂ.;-. cther the property of himself or amother under (1) Every person who possesses, manufactures or disposes of & fire
-._u.i-a not referred to in subsection (1) shall be guilty of bomb with intent that such fire bomb be wilfully and maliciously used to
in the second degree which constitutes a felony of the second de- set fire to or burm any building or property is guilty of a felony of the
gree, punishable as provided in chapter 775, third degree, punishsble as provided in oeetien 8083, sestion 775063,
7S,
(8) “Structare” means any building of any kind and any enclosed srea or peebion FT5A84 chapter
with & roof over it, vehicle, vessel or aireraft. Section 30. Section 810.011, Florida Statutes, is created to read:
Section 27. Section 808.02, Florida Statutes, is amended o read: §10.011 Definitions.—As used in this chapter:
s 0 of section. See section 206.02, FS. presen (1) “Structure” means any building of any kind either temporary or
_ ' e ’ El_grr!-ia:in%%:iigi.
(2) :gaiz!-luggi?i-“.lnﬂ_“h!.
person commits offense iminal trailer, aireraft or sleeping car snd to enter & comveyanoe taking
-.._._:uﬁbtl.l« injures ......_.Hul.-l v«&.i llu.!!..!mfin?:« apart any portion of the convayanes.
property belonging to another. i SR D @ iir%s_-giiaiﬁ%mzsﬂar
attem commit in flight after attempt or com-
(2) (=) nnsogsgi_agrggnag- u.-wal.uos the offense or
or less, it is & misdemeancr of the second degree, punishabl ax piovided
" * (4 :i_ba..li_l-ul‘ilﬁnrlﬂi re placed net mare
(b) the damage to such property th :‘a?a-_gsiitnu-:-ﬁﬂ!nun lnriﬂ.inﬂ-ﬂfhl-ai
dollars greater than two hundred of the land, upon which signs there Appear prom , In letters
B ot less than $1,000, it is » misdemeanor of the first de- of pot leas than two inches in height, the words “no trespassing” and in

prohibiting trespass.
1241
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(6) “Caultivated land™ is that land which has been cleared of its naturs!
vegetation and is preseatly planted with a crop, orchard, grove, pasture,
or trees or is fallow land as part of & crop rotation. :

(6) “Fenced land” s that land which has been enclosed by a femce of
g%%!‘iiii:?i
steel, barbed wire, or other wire, or other material, which stands at least

three (3) feet in beight. For the purpose of this chapter it shall mot be
neceasary to fence any boundsry or part of a boundary of any land which
shall be formed by water.

Where lands are posted, cultivated or fenced as described herein

Section 31, Sectlon §10.02, Florida Statutes, is amended to read:

(Substantiol rewording of section. See ssction 310.02, FS., for preset
text.)

81002 Burglary—

ance with the intent to commit an offense therein, unless the premises
are at the time open to the public or the defendant is licensed or invited
to enter or remain.

ment for & term of years not exceeding life imprisonment or s provided
In chapter T76, if in the course of committing the offense, the offender-

(a) Makes an sssanlt upon mny persom; or
(b) Is armed or arms himself within such structure with exploaives or

& dangerous weapon.

(3) If the offender does not make an asault or is not armed or does
not arm himself with & dangerous weapon or explosive an aforesald during
Egkéi&gifglﬂiwuiﬂn
or there is & human being in the structure or conveysnce st the time the
Eﬂisgﬁﬁogﬂéc&ga
t-f&iii%!il?ms?a
Otherwise, burglary is & felony of the degree, punishable rovided
in chapter T75.

Section 32, Section 810.08, Florida Statutes, is amended to read:
«Ei-s;hl;!g.‘hasﬂg.
text.)

810.08 iﬂ&fﬂ&!?lggfrr‘;a
tool, machine, or implement with [ntemt o use the same or sllow the
[T

to be used to commit any burglary or trespass shall be gullty of =
felony of the third degree, punishable as provided in chapter 775,
Section 33, Section 810.07, Florida Statutes, is amended to read:
ahapugi-o\;?i-;bﬂﬁhas‘;.
tax

1242

charge of
evidenee of Intent—In & trial on the
810.07 mal-h-..w.- such structiure or conveyance
burglary, pr iii&iiai .'-
“.uﬂ-..v&.l facie evidence of eatering with intest to commit
offense.
Section 34. Section §10.08, Plorida Statutes, is crested to read G
wﬂ%gg%i;i.i
Bo.l%.lﬁ%na%l 1.-.".
wilfully Py ...-Pu&l_ldl_-n..!-‘n!.ﬂ
demeanor of the first degree, punishable ns provided in chapter ”
(1) The offend armed or srms himself while in the strocture
cOnveyance; ar the
»lnrgso‘inn
(2) ﬂ.’!—.lzlﬂ'—ﬂﬂ in the structure
time the offender trespasaed, attempted to trespass or Was 'n pun-
i o

3%02.3--%!&?88!—3"

fence or gate or does AsYy

Section 36, Section 821.071, Florida Statutes, is renumbered and az

.I&"
C_ nnraurl?-nl-uq‘ie-g;olﬂ“
ﬁlgsgig%ﬂ”% g
or effectiveness of any posted noties placed by Ea....u-... !rr-;!
I%&Eilgi «ro‘nlpl
Ilﬁglulnlnr-%lg%-u ame.
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& el 02, Statutes, is renumbered and amended

upon land or upen trees upon land adjscent to i
g&‘l!’li?%i‘l&?’i&_&ﬁ-
land, or the written consent of the attorney or agent of such owner

(2) Every person convicted of s violation of this section shall be

Section 8. Section §13.011, Florida Statutes
amended to read: is renumbered and

(Substantial
oo rewording of sestion. See section 813.011, F.8., for presemt

hhhhhh B Robbery.—
(1) “Robbery” means the taking of money or other property which
may be the subject of from -
= - Fﬂnlu Fuﬂnln;ﬂﬂniunn-}
(2) (a) If in the course of committing the

robbery the ender
i-?ﬁ?gilgfagrug

(e) If in the course of commilting the rabbery the
L Mgl offender carried no
e s y weapon, or other weapen, then the robbery is a felony

(3) An act shall be deemed “in the course of committi
if it cecurs in ng the robbery”
= an attempt to commit robbery or in flight after the at-

Section 30, Section §12.011, Florida Statutes, is created to read:
812,011 Definitions.—

(1) *“Property” means anything of
- e g b S g g oredorgore oy

evidence of debt, choses-in section and other Interest |
wealth, admission er transportation tickets, animals, food and drink gas

1244
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mesns automoblles, motoreycles, motor trucks,
%!E%i%%q%i
%Eigiﬂu;o-tﬂ%%.
an q&%ﬁirglgigimﬂ:
!lignl-i&}%naiil&gﬂ
i%%ﬂiﬁiiﬂﬁ.%ii
ES&!EEE?S;EE
i%ii?%!ﬂigilgt
and i!vnslrlgllnﬂ_li.fp?l;tﬁ:
%%i%ﬁ%gai-g
# Aireraft” means aircraft as defined in section 330.01
(5) *“Boat” means vessel as defined in section aT1.021.
(6) *Boat motor" mesns any motor-driven device used for propelling

gﬁ.fﬂi!%%uﬂrgagﬂ.-gr

(8) “Stea! or Stolen" means to commit or bave committed lareeny.

gggig.gfnﬂgm-i%i
amended to resd:

13031 ;12081 Laresny defined; penalties; sofficiency o indictment,

(n) H.rl?li—rcils&igll!.a«ﬂg-&ln
Enﬂgligﬁii!%ﬂga?pﬁs.

!oqgl%cnlonvlﬁl.ﬂ&!ﬂ?-l token or writing;
ar obtains the signature of any person to s written imstrument, the false
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CHAPTER 74-383 LAWS OF FLORIDA

or the secreting with intent to comvert te ons’s own wee, or the withholding
I&t:o?!tito-\-i!pflti.i%
effects. 2

Section 41, Section B1118, Florida Statutes, is renumbered and
3

(Substantial rewording of section. See section 51118, Florida Statutes,
for preaent text.)

81346 812081 Receiving stolen property.-s.

(1) Whoever intentionally recelves, retains, disposes or aids in eon-
cealment of any stolen property of another without consent of the owner
or person entitled to posssssion, knowing that it has been stolen, or under
such circumstances as would induce s reasonable man to believe that the

(2) If the property received ia:

(=) property of the value of one hundred dollars or more: or
(b) & will, codicil or other testamentary instrament; or

(c) = firearm; or

(d) = motor vehicle; or

(e) any member of the genera bos (eattle) or equus (horse); or any
hybrid of the specified genua,

the offender shall be deemed gullty of a felony of the third degree,
punishable as provided in chapter 775,

anvﬂﬁniiieag—agﬁw?.
i&'nﬂ‘ari!_qa-giu&?ig.
punishable as provided in chapter 776.

(4) It shall not be necessary on the trial of the erime of receiving
stolen properiy to prove that the person who stole the property has been
convicted,

(6) In determining the value of the property received the aggregate
value of all stolen property found im possession of the offender shall be
used for the purposes of this section.

(1) Any person who temporarily uses any motor vehicle, aireraft, boat,
ggglgcniﬁgﬂaiiﬂgggl.
Sgagg_nfv‘at-unrigal.-r-u.i
ion!.v.n::»no»-!.l_iaﬂcncsnagugﬂ

provided in sostion 35,083 s section 735,683 chapter 775,

(2) Nothing in this section shall be construed to apply to any ease in
which the taking of the property of smother is with intent to steal the
same or in which the taking is under & eclalm o of right or with the

1248
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ggp&E!ﬁSQSEEQE{%
eare, or custody of the same.

Section 41. Ssbacetion (2) of section 11185, Florida Statutes, is re-
numbered and amended to read:

Biid86 §12.05] g&i?’ii%i&i&h.ﬂrﬁs
E&!!n-.—n.s-n—sil-u!_?l .
(¢4] >?—Fﬁl§f§§iﬂgiﬂvﬂ
E:E&Eqii-rl_frl_&ilwoui ﬂ;ﬂu
%Z.!!%?*gi*g%} "

Section 44. Section g.e_.gufg.wi% and amended

a.n.r..a. Section 799.02, Florids Statutes, i renumbered and amended
to read:

i 1 intercourse
Incest—Whoever knowingly marries or has sexua
ﬁitgfrisgﬂig.-qnfgh
sister sunt, ’*’- or niece commi incest which ai”s.
i.ﬂﬁ&liﬂ!%t!&ii?uﬁﬂp Sexusl
it?%&fgliafl.uﬂ
ui.g-&%“llgowgﬂiii.

Section 48, g!h.g’u‘-ﬁl_riisa&"
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CHAPTER § I
74-388 LAWS OF FLORIDA ! LAWS OF FLORIDA CHAPTER T¢-383 _ ,

827.01 Definitions.—As
) “eadian ot In S . sary trostment and aibention his ehild ov ward, s guilty of & misdemeanor B
) “Child" means any person under the ‘ o the second degree, punishable as provided in ssetion 76063 ov wockion
(2) “Placement® 00 of sightem (18) yours $35.089 chapter 775
means the giving or transferving of posseasion :
gg!&-%‘éi?iﬂg.nﬁ“ililﬂ Section 62, ulﬂ!ghigﬁ-’rﬂla.-!l"
purpese of surrendering the control of the child, N Sk
(3) “Torture” means every g nensuppert
53&%33%135&1&5 1) Ei??ggﬂgsiéf |
& = W —" =-z.su3x.:i::-=§§:z&r§§nw.rrrle.r
on 49. Section §28.04, Florida —Cl!‘inlair.ﬁnoﬂnlvl_iﬁ any pro-
amended to read: Statutes, is renumbered and %nﬁ%iﬁ&l&_ﬁs&!gg'nﬂﬂﬁho
" E&?ai._n;‘ll-z-tuatlig :
(Substantisl rewording of seetio :
tezt.) v See section 328.04, F5., for present (2) Prior to commencing prosecution under this section, the state at-
Eg%gliggﬂgﬁsgﬁl_g
827.03 Aggravated child abuse.— Whoever: giiiia%!&ﬂ.?_.l&;lﬂ—f
(1) Commi 1 commenced agaizst him unless he makes such delinquent suppart payments
ts aggravated battery on a child; or 3%-33&3%&5‘9&'53!&-‘
(2) Wilfully tortures u ehild; paymenta. :
(8) Malicloualy i} W Section 58, Section §37.011, Florida Statutes, crested to read:
“ w 2 A B37.011 Definitiona—In this chapter, cnless & different meaning
E‘Eigilgn plainly in required:
shall be
gaﬂ-ﬂ&rngﬁggfingrlizi H._-u iijvvn“!&-n:ilvlloﬂoﬂuhqu%i& Jﬁ%&ﬂt%r;!”
Section 50, Beetion Florid or other governmenta 33%-5&18%%
o g Statutes, in created to read: %%.Enéa;lg_ang.rlig.
04 Child abuse— | %.gﬁiigﬂggaggi
1) Whoever wilfully connection with any sach proceeding.
lnﬂqi-al:.urh&ﬂﬂn&i» SR S _ (2) “Oath® Includes affirmation or any other form of sttestation re-
l&!ciittgsruafﬂ.g.l&l-ﬂ | quired or suthorized by law by which & person scknowledges that he Is
the physical or mental health of the negligence or permita Sound in comseience or law to testify truthfully in an official proceeding
Flglgtﬁ#%‘%—_ _E.l!.ull.l ar other official matter.
FEEET%R-?—BQ = -y (2) "Materis]l matter” means any subject, regardless of ita admis-
punishable as provided in chapter 775, of the third degres, g%?l‘en%’&iﬁ&ﬂnﬁngaaﬂm
(2) Whoever i&iiﬁﬂ.?ulﬂg.-&&—:-ﬂig
S?-%ﬂé{iﬂgﬂgéi&iuéﬁ situation in & question of law.
medical trestment or who Enowingty or by Culplic r i Shalter and Section 64 Section 83701, Forida Statutes, is remumbered and
”:-VEHEE&EI?ST%F‘E amended to read:
ifﬁﬁgaiirjvngihﬂ «gi&-;nt!t.l!wbrwh.?g-

Section 51. Section 820.042, Florida Statutes, is ren G §3384817.012 Perjury not in an offiefal proceeding.—

smended to read: (1) Whoaver makes a false statement, which the maker does not

B30.043 #7705 Nogligent tros E«-?fﬂjggp;;gg;_ﬁi‘
deprives a child of or aliows gileao!!i]g mogligently Egﬂuig}-uv-%&-!inlgl?:a’ﬁl.
i & to bs deprived of necessary food, cloth- punishable aa provided in chapter T76.

ng, er shelter, or medical treatment
sy pevien under the age of slwteen (2) Knowledge of the materiality of the statement in not an element

youes; and wisever negligentiy and without
satlonanes Br ruiment; or noplipentliy ..:.I.-.l;li.i &ggiigi%!uﬁ?nzuilgi
o - malies doprives of neces. not material is not & defense,
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CHAPTER 74383 LAWS OF FLORIDA

Section 65. Section B37.02, Florida Statutes, s amended to read:

(Substantial rewording of section. See section $87.02, F.5., for present
text.)

(2) Knowledge of the materiality of the statement is not an element of

this erime, and the defendant’s mistaken belief that his statement was
not material is not a defense.

Section B8, Subsection (1) aof section B37.021, Florida Statutes, is
amended to read:

E37.021 Perjury by contradictory statements —

(1) ?..:iaglnf!’iil;ij
‘?eu\&gaéft’oiti;
"tiri‘ix!éﬂnugnla
more material statoments under cath er affirmation, when in fact two or
gﬂ&iggmﬁ;&.ﬂ.rann«&-gulﬁa

ah.?viaou!-qvqi.-l-nr
count by setting forth the wilfu! making of inconsistent statements under
oath er siflsmation pursuant to requirement or autherisntion of law gnd

alleging in the alternative that one or more of them are false,
Section §7. Section 837.06, Florida Statutes, is crested to read:

B37.05 False reports to law enforeement suthorities—Whoever know-

?&l‘gggguitinngg
the alleged commission of any crime in guilty of a misdemesnor of the
fi

Section B8, Section 837.08, Florids Statutes, is created to vead:

837.06 False official statements-Whoever knowingly makes a false
#tatement in writing with the intent to mislead a public servant in the
performance of his official duty shall be guilty of a misdemeanor of the

second degree, panishable as provided in chapter 775,
Section 59. BSection E38.014, Florida Statutes, {s created to read:

B18.014 Definitions.—For the purpcses of this chapter, unless a dif-
ferent meaning plainly is required:

act beneficial to any person in whoas welfare he is interested;

LAWS OF FLORIDA  CHAPTER 74383

" (8) “Harm" means loss, disadvantage or injury to the persen affected,
rhﬂr-.lr&l_#u_ﬂpﬂﬂﬁﬁqsaﬁiulﬁqﬁirt

such

office including any individual who seeks or intends to cccupy any

office. Tt shall inclsde any person appeinted to any of the forsgoing

offices or employmenta befors and after he qualifies.
“Government” includes the state government and nay eounty

Lrgaiveﬂs’a%gi&ﬁo;

eounty or city governmest;

(6) “Corruptly” means dome with & wrengful intent and for the par-

of

read:

4 publie
1) “Bribery” means corruptly to give, offer or promise to any
Lﬁ-ﬂra:-ig;laacu‘i&rgﬁ
nﬂl‘inﬂiﬂ%.svi --- S
with an intent or purpese to influence the performance ny
arslasion which the person believes to be or the poblic servant represents
BEE?E%&-E_—.;»S?%
of a public duty or in performanes of & public duty.

Prosceation under this section shall mot requive any allegation er

prot et e e e ity wuet e el b

lified to mct in the way,
&n’jﬁnﬂa%i‘iiggzlalgh
law properly be brought before him or that posseaned jurisdiction o
c..l-g.lg!-ln&!ﬁ'ii?ltl
persom’s purpese.

1) It is snlawful for any person corruptly to give, offer or promise
Sﬁbgiﬂﬁo%!ﬂriﬁilﬁr
iﬂ.i'iagagg}nrﬂg{
xoinﬁiiiﬁii&&aﬂ![s persean

1253
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SENATF BILL ACTIONS REPORTY FAGE m%

GEMERAL BILL, MY CRIMINAL JUSTICE (SImILAR w 2179)

CRIMINAL LAW; CREATES FLA. CRIMINAL COOL: PROVIDES FOR GENERAL PURPOSES

AND RULES CF CONSTRUCTION OF SUCH CNDE; PROVIDES FOR CL ASSES AND

DEFINITIUONS OF OFFENSES, PENALTIES, ETC. AMENDS SECS. IN CHS. TTS,

TT6,182, TBs, EVC.

06724774 SENATE INTROCOUGED, REFERRED TQ CRIMINAL JUSTICE -5J 00234

05/02/74 SENATE EXTENSION OF TIME GRANTED COMMITTEE CRIMINAL JUSTICE -54
00304

O5/07/7% SENATE COMM. REPORT: COMM, SUM. PLACED DN CALENDAR BY CRIMEINAL
JUSTICE =35J 00348

05724774 SENATE COMP./SIM. WOUSE BILL SUDSTITUTED -5 DOSLE

SENATE LAID DN TABLE UNDER RULE, COMP./SIM. BILL PASSED, REFER
0 M 2179 <% 00332
GENFRAL BILL, BY GAAMAM (COMPANICN W 3757)

COMMINITY COLLEGES; PROVIDES PROCEDUAES FOR DETEAMINING STATE FINANCEAL
SUPPORT £ ANNUAL APPORT IONMENT TO EACH COMMUNITY COLLEGF DIST. AMEnDS

230,767,

OA/24/T4 SENATE [INTRODUCED, REFERRED TR FOUCATION, WAYS C MEANS =5J
002 34

O5/06/74 SENATE EXTENSION OF TIME GRANTED COMAI TTEE ECUCATION -5y 00321

OS/L3/74 SENATE COMM. REPORT: FAVORASLE WITH AMEND. BY EOUCATION

SEMATE NOW IN WAYS L MEANS =5J 00388

03/22/74 SENATE EXTENSION OF TIME GRANTED COMMI TTEE WAYS L MEANS =34
Qo4nB

05/23/74 SENATE COMM. REPORT: COMF. SUSB. PLACED ON CALEMDAR BY wAYS L
MEANS -5J 00539

O5/31/74 SENATE LAID ON TASLE UNDER RULE, COWP./SIM. BILL PASSED, REFER
o u 3757

GENERAL BILL, &Y LANE, D. €. (COMPANION M 370&)

DIST. MENTAL HEALTM BOS.1 PROVIDES FOR PwYSICIAN MEMBERSHIP, ETC. AMENDY

I%. 10
g\masmo SENATE REFERRED TO MEALTH € REMABILITATIVE SEMVICES

INTRODUCED,
=54 Q0234
EXTENSION OF TIME GRANTED COMMITTEE WEALTH L
REMABILITAT IVE SEAVICES =%J ao3lL

COMM, REPORTI FAVORABLE WITH AMENT., PLACED DN CAL FNOAR
BY MEMTH € REMABILITATIVE SERVICES =5J 00438
COnP./STR. MOUST BILL SUBSTITUTED

LAID ON TASLE UNDER RULE, CONP./S INM. BILL PASSED, mErpm
TO W 3Tos -SJ 0OST2

GEWERAL SILL, BY GRAMAN [COMPANICK M 3345)

SCHOOLST AUTHORIZES VACATION LEAVE FOR 12-MONTH ENSTRUCTIONAL ¢
NONINSTRUCTIONAL PERSCANEL. CREATES 231.431.

04/24/7% SENATE INTRODUCED, REFEMRED TO EDUCAT [ON =5J 0023s

05/06/T4 SENATE EXTENSION OF TIWE GRANTED CONMITTEE EDUCATION -5J 00321
DS/3L/14 SENATE OIED IN COMMITTEE CN EDUCAT EON

[COMPANION M 3939)

APPROVES TYPES, AMDUNTS £ USE OF
CCURSE FEES TO 8¢ CMARGED ¢ COLLECTED
MIGHER LEARNING UNDER 80. OF

05/03/74 SENATE
OS/16/74 SENATE

DS/27/74 SENATE
SENATE

CONCURRENT HESOLUTION, BY GRAHAN
IMST ITUTIONS OF MIGMER LEARNING:
REGISTRAVION FEES, TULTION FEES ¢
FROM STUDENTS ENROLLED IN INSTITUTIONS OF
CONTINUED ON NEXT PAGE

COPY

i

arTZETI T SENATE 30l ACTICNS PEPORT PAGE 210
REGENTS, ETC,
O4r26/ 74 SENATE thaﬁno. REFERRTD TO EDUCATEON, WAYS € WEANS 54
"
03/06/7T4 SENATE EXTENSION OF T ME GRANTED COMNITTEE EOUCATION -55 po3
OS/13/74 SEMATE COMM. HEPORT: FAVORABLE WITH AREND. & ECQUCAT Ion o eidh
SENATE NOW IN WAYS £ MEANS -5y 00388 \/_
O3/22/74 SENATE Mﬂﬂu.? OF TIME GRANTED COMMITTEE WAYS & MEANS -4
63
OS/23/74 SENATE CDMM, REPORT: FAVORABLE, PLACED ON CALENDAR WY wavs ¢
MEANS -5) 00530
O5/31/74 STNATE DIED ON CALENDAR
5 0%09 GENERAL BILL, Ay wimy ICOMPANION M 3842)

S ovie

5 o2

S 0913

Talahassoe, Pig

HANDGUNST REQUIRES 72-HR. DELAY BEFORE DELIVERY OF SAWE; P v

PENALT [ES FDR VIOLATION OF ACT. CREATES 790,13 R Sy

04/24/7% SENATE [NTRCOUCED, REFERRED TN COMMERCE -35J 00234

OS/06/74 SEMATE EXTENSION OF TIME GRANTED COMMITTEE COMRERCE -S) 0032)

O3/20/7% SENATE COMM. REPDRT: UNFAVORASLE, LAID ON TABLE UNDER RULE @aY
COMMERCF -5 J Q0480

M.m!ﬂ"—. BILL, BY JOWwSON
TRAPORAT §ONS : PROVIOES NEW GENE RaL CORPORANION LAW IN ENTIRETY TC.
PEPEALS CH. 40K, e

D&/ 24/ T4 SENATE -I—_lﬂgmﬂc REFERAEN 10 JUWOICIARY =-5J 002%4

QS /06776 SENATE EXTENSTION DF T IME GRanTED COMMETTEE JUDICIARY -5 ©0d21
QS/31774 SENATE NIED IN COMMETTEE Cn JUDIC ARy

GENERAL BILL, AY SRANTLEY

“OTOR CARRIERS; PAOVIDES FOR EXENPT ION OF WOTOR CARW[ER ENCAGED IN
BACK MAUL 1NG OF pagepERTY, AMENDS 327,01 ¢ 323,24,

OL/247 14 SENATE INTRODUCED. REFFRRED TD COMMERCE -5J 00234

A5/08/7% SENATE EXTENSION OF TIMF GRAMTED COMMITTEE COMMERCE ~5J 00321
OS/31/74 SENATE DIFD % COMMITTEE OW COMMERCE

CCOMPANICY W 36T3)

GENERAL AILL, 8Y PETERSON
CAREER SERVICE SYSTEN: PROVIDES FOR RECOGNITION OF PRIOR SERVICE ™
POLITICAL SUBDIVISIONS. AMENDS 110.022. a
Q47247 T4 SENATE INTRODUCED, REFERRED TO WAYS L mEANS
O3/0T/74 SENATE EXTENSION OF TEWME CRANTED Comml TTER
00340

OLED IN COMMITTEF CN ways ¢ NEANS

(CUMPANION & 35813)

~5J 00234
MWAYS L MEANS ~5J

05731774 SEMATE

GEN ERAL .-—F- BY PETERSON
MOTOR VEMICLE LIGENSES! PRESCRIBES LICENSE YAXES FOR TRUCKS HAULING
AGRICULTURAL, HORTICULTURAL £ LIVESTOCK PRODUCTS; PROV F

WITHIN 250-%ILE RADIUS. aMENDS i
DA/247T6 SENATE INTRODUCED, REFERRED TO CLMAERCE, WAYS © MEANS -5J 00234 |
CS/06/74 SENATE EXTENSION DF TIME GRANTED COMMITTEE COMMERCE ~54 D032

Q3730774 SENATE DIED IN COMMITTEE N COMMERGE

GENERAL AILL, BY PRTERSON (SimiLas w 31020

ECUCAT 1ON: PROVIOES FoA OISTATAUTION OF ANNUAL REPORY OF SCHOOL
PROGRES S, ETC. AMENDS 220.16%5.

Q4/24/T4 SENATE INTRODUCED, REERRED TO EQUCATION =54 0O23s
CONT INUED ON NEXT PAGE

[SINILAR H 2923, § G792)
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CS/HB 3033, First Engrossed

1 A bill to be entitled

2 An act relating to execution of the death

3 sentence; creating s. 922,105, F.S.; providing
B for execution of the death sentence by means of
5 lethal injection if electrocution is declared

6 invalid by any one of specified courts, unless
7 overruled; providing that a person authorized

8 by state law to prescribe medication, when

9 designated by the Department of Corrections,

10 may prescribe the drugs necessary to compound a
11 lethal injection; providing that a person

12 authorized by state law to prepare, compound,
13 or dispense medication, when designated by the
14 Department of Corrections, may prepare,

15 compound, or dispense the lethal injection;

16 providing that the prescription, preparation,
17 compounding, dispensing, or administration of a
18 lethal injection does not constitute practicing
19 medicine, nursing, or pharmacy; providing for
20 execution of the death sentence by other means
21 not declared unconstitutional by the United

22 States Supreme Court, if lethal injection is

23 declared invalid; providing for determination
24 and supervision of execution procedure by the
25 Secretary of Corrections or the secretary's

26 designee, under specified circumstances when

27 execution by means of electrocution or lethal
28 injection has been declared invalid; providing
29 an exemption from ch. 120, F.S5., for the

30 policies and procedures of the Department of

31 Corrections for execution; prohibiting

1
CODING:Words stricken are deletions; words underlined are additions.
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CS/HB 3033, Pirst Engrossed

1 reduction of a sentence of death as the result

2 of a method of execution being declared

3 invalid; prohibiting health care provider or

4 employee of the Department of Corrections from

5 being required to assist in an execution

6 contrary to the person's moral or ethical

y | beliefs; amending s. 775.082, F.S., relating to

8 penalties and mandatory minimum sentences for

9 certain reoffenders previously released from

10 prison; conforming provisions to changes made

11 by the act; prohibiting reduction of a sentence

12 of death as the result of a method of execution

13 being declared invalid; amending s. 790.161,

14 F.8., relating to the offense of making,

15 possessing, throwing, projecting, placing, or

16 discharging a destructive device, or attempt so

17 to do, and penalties; conforming provisions to

18 changes made by the act; prohibiting reduction

19 of a sentence of death as the result of a

20 method of execution being declared invalid;

21 providing an effective date.

22

23 WHEREAS, the existing method of carrying out a sentence
24 | of death in this state is by electrocution, and
25 WHEREAS, the lLegislature has previously determined that
26 | death by electrocution is the preferred method of carrying out
27 | the death penalty, and the death penalty should be carried out
28 | in a swift and sure manner, and
29 WHEREAS, the Florida Supreme Court, in Jones v. State,
30| 701 So.2d 76, has held death by electrocution to be a

31

2
CODING:Words stricken are deletions; words underlined are additions.
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CS/HB 3033, First Engrossed

constitutional method of imposing the death penalty in this
state, and

WHEREAS, the Legislature intends to ensure that the
lawful punishment of death imposed on persons in this state is
carried out, and considers it to be appropriate to provide
alternative methods for imposing death only if legally
required to do so, and

WHEREAS, changing the method of carrying out the death
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penalty both for those previously sentenced and for those who

—
L=

will be sentenced in the future is merely procedural and does

[WN
[

not increase the guantum of punishment imposed upon a

[
L8]

defendant and therefore does not violate the prohibition

-
)

against ex post facto laws under the Constitution of the
United States, Malloy v. South Carolina, 237 U.S. 180 (1915),
and Ex Parte Kenneth Granviel, 561 S.W.2d 503 (Tex. App.
1978), and

WHEREAS, the United States Supreme Court has previously
declared, in the case of Dobbert v. Florida, 432 U.S. 282
(1977), that changing the practices and procedures of the
application of the death penalty statute does not violate the
ex post facto clauses of the State Constitution or the
Constitution of the United States, and

WHEREAS, the Florida Supreme Court has previously held
a claim under Article X, Section 9 of the State Constitution
against retroactive changes in death penalty procedures to be
without merit, in the case of Dobbert v. State, 375 So.2d 1069
(Fla. 1979), NOW, THEREFORE,
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Be It Enacted by the Legislature of the State of Florida:
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1 Section 1. Section 922.105, Florida Statutes, is

2 | created to read:

3 922.105 Execution of death sentence by lethal

4 | injection or other method of execution if death by

5| electrocution is declared invalid; prohibition against

€ | reduction of death sentence as a result of determination that
7| a method of execution is invalid.=-

B (1) If death by electrocution pursuant to s. 922.10 is
9 | declared invalid by the Florida Supreme Court, the United

10 | States Supreme Court, or a final decision of the United States
11 | Court of Appeal, Eleventh Circuit, unless overruled in any

12 | manner, then the method of execution shall be by lethal

13| injection of a substance or substances in lethal quantity

14 | sufficient to cause death. The execution procedure is to be
15 | determined and supervised by the Secretary of Corrections or
16 | the secretary's designee.

17 (2) Notwithstanding any law to the contrary, a

18 | person authorized by state law to prescribe medication and

19 | designated by the Department of Corrections may prescribe the
20 | drug or drugs necessary to compound a lethal injection.
21 | Notwithstanding any law to the contrary, a person authorized
22 | by state law to prepare, compound, or dispense medication and
23 | designated by the Department of Corrections may prepare,
24 | compound, or dispense a lethal injection. For purposes of
25| this section, prescription, preparation, compounding,
26 | dispensing, and administration of a lethal injection does not
27 | constitute the practice of medicine, nursing, or pharmacy.
28 (3) If the imposition of death by lethal injection is
29 | declared invalid by the Plorida Supreme Court, the United
30 | States Supreme Court, or a final decision of the United States
31| Court of Appeal, Eleventh Circuit, unless overruled in any

4
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CS/HB 3033, First Engrossed

1| manner, then the method of execution in that case shall be

2 | carried out by any other method of execution not declared

3 | unconstitutional by the United States Supreme Court. The

4 | execution procedure for imposing a death sentence pursuant to
5| this subsection is to be determined and supervised by the

6 | Secretary of Corrections or the secretary's designee.

7 (4) The policies and procedures of the Department of

8 | Corrections for execution of persons sentenced to death shall
9 | be exempt from chapter 120.

10 (5) Wotwithstanding s. 775.082(2), s. 790.161(4), or
11| 8. 775.15(1)(a), or any other provision to the contrary, no
12 | sentence of death shall be reduced as a result of a

13 | determination that a method of execution is invalid under the
14 | State Constitution or the Constitution of the United States.
15| In any case in which an execution method is declared invalid,
16 | the death sentence shall remain in force until the sentence
17 | can be lawfully executed by any valid method of execution.

18 (6) Nothing contained in this chapter is intended to
19 | require any physician, nurse, health care provider or employee
20 | of the Department of Corrections to assist in any aspect of an
21 | execution which is contrary to the person's moral or ethical
22 | beliefs.

23 Section 2. Subsection (2) of section 775.082, Florida
24 | statutes, is amended to read:

25 775.082 Penalties; mandatory minimum sentences for

26 | certain reoffenders previously released from prison.--

27 {1) A person who has been convicted of a capital
28 | felony shall be punished by death if the proceeding held to
29 | determine sentence according to the procedure set forth in s.
30| 921.141 results in findings by the court that such person

31| shall be punished by death, otherwise such person shall be

5
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CS/HB 3033, Pirst Engrossed

punished by life imprisonment and shall be ineligible for
parole.

(2) In the event the death penalty in a capital felony
is held to be unconstitutional by the Plorida Supreme Court or
the United States Supreme Court, the court having jurisdiction
over a person previously sentenced to death for a capital
felony shall cause such person to be brought before the court,
and the court shall sentence such person to life imprisonment
as provided in subsection (l). No sentence of death shall be
reduced as a result of a determination that a method of
execution is invalid under the State Constitution or the
Constitution of the United States.

Section 3. Subsection (4) of section 790.161, Florida
Statutes, is amended to read:

790.161 Making, possessing, throwing, projecting,
placing, or discharging any destructive device or attempt so
to do, felony; penalties.--A person who willfully and
unlawfully makes, possesses, throws, projects, places,
discharges, or attempts to make, possess, throw, project,
place, or discharge any destructive device:

(4) If the act results in the death of another person,
commits a capital felony, punishable as provided in s.
775.082. In the event the death penalty in a capital felony is
held to be unconstitutional by the Florida Supreme Court or
the United States Supreme Court, the court having jurisdiction
over a person previously sentenced to death for a capital
felony shall cause such person to be brought before the court,
and the court shall sentence such person to life imprisonment
if convicted of murder in the first degree or of a capital
felony under this subsection, and such person shall be
ineligible for parole. No sentence of death shall be reduced

6
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as a result of a determination that a method of execution is
invalid under the State Constitution or the Constitution of
the United States.

Section 4. This act shall take effect upon becoming a

law.
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STORAGE NAME: h3033b.cp
DATE: February 4, 1998

HOUSE OF REPRESENTATIVES
COMMITTEE ON
CRIME AND PUNISHMENT
BILL RESEARCH & ECONOMIC IMPACT STATEMENT

BILL #: CS/HB 3033
RELATING TO: Execution by Lethal Injection
SPONSOR(S): Rep.'s Stafford & Heyman

COMPANION BILL(S): SB 3034

ORIGINATING COMMITTEE(S)/COMMITTEE(S) OF REFERENCE:
(1)  CRIME AND PUNISHMENT YEAS 7 NAYS 2
(2) GOVERNMENTAL OPERATIONS
(3) CRIMINAL JUSTICE APPROPRIATIONS
(4)
(5)

I. SUMMARY:

The bill does not change the current method of execution.

The bill creates section 922.105, Florida Statutes, providing that if electrocution is
declared to be an invalid method of execution then the method of execution is to be
by lethal injection. If electrocution is not declared invalid then electrocution will remain the
method of execution in Florida.

The bill permits anyone qualified to administer intravenous drugs to perform as the
executioner and exempts this conduct from the definition of “practicing medicine.”

The bill provides that if lethal injection is declared invalid then the Department of Corrections
is to determine the method of execution which will be any method not declared
unconstitutional by the United States Supreme Court.

The bill provides that inmates sentenced to death may not have their sentences
reduced in the event that a method of execution is declared invalid, and that the
sentences are to be carried out by any lawful method.

The bill is effective upon becoming law.
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SUBSTANT EARCH:

A. PRESENT SITUATION:

. Florida's death-penality statute s. 775.082(1), states:
(1) A person who has been convicted of a capital felony shall be punished
by death... .

. Florida’s method-of-execution statute, s. 922 10, states:

A death sentence shall be executed by electrocution. ...

. Article |, section 17 of the Florida Constitution provides that “cruel or unusual”
punishment is forbidden.

. The Eighth Amendment to the United States Constitution provides that “cruel
and unusual” punishments may not be inflicted.

Currently, the only method of execution available in Florida is the electric chair. Florida
began using the electric chair in 1924 when it was thought to be a more humane method
than execution by hanging which occasionally resulted in slow suffocation when
improperly performed. The electric chair has recently come under attack as being
inhumane when two executions resulted in unnecessary burns to the body of the
condemned. Nonetheless, the Florida Supreme Court recently held that the electric
chair does not violate constitutional protections against cruel or unusual punishment in
Jones v. Butterworth, 22 Fla. L. Weekly S659a (Fla. October 20, 1997).

In Jones, the majority did not distinguish the clause in the Florida Constitution
prohibiting cruel or unusual punishment as requiring a different analysis than the cruel
and unusual clause in the federal constitution. The majority emphatically held that the
electric chair in its present condition is not cruel or unusual:

There was substantial evidence presented in this
case that executions in Florida are conducted
without any pain whatsoever, and this record is
entirely devoid of evidence suggesting deliberate
indifference to a prisoner's well-being on the part
of state officials.

The Florida Supreme Court's four to three decision in Jones implied that their decision
hmholdtmoomﬂmuomﬁtyofﬂmehcummairissubjedtochengehmeﬂnm. One
of the votes for the majority, Justice Grimes, is leaving the bench this year. Another
justice in the maijority, Justice Harding, strongly encouraged the legislature to give
inmates an option of lethal injection or electrocution. Justice Harding mentioned the
possibility of a “constitutional train wreck” with all the people on Death Row having their
sentences commuted to life unless an alternative to electrocution is passed by the
legislature. Anderson v. State. 267 So. 2d 8 (Fla. 1972). Furman v. Georgia, 408 U.S.
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238 (1972). Justice Overton, who was also with the majority, concurred with Justice
Harding's concerns. Five of the seven Justices encouraged the legisiature to adopt
legislation which would give an inmate the option to choose lethal injection.

Authority for “constitutional train wreck”

Justice Harding in his concurring opinion in the recent Jones case wrote that a new
statute providing for a death sentence to be executed either by electrocution or by lethal
injection “would avert a possible ‘constitutional train wreck." Justice Harding attempted
to demonstrate the real possibility of death sentences being commuted to life by
referring to the United States Supreme Court's decision in Furman v. Georgia, 408 U.S.
238 (1972) which held that the manner in which the death penalty was being imposed
constituted cruel and unusual punishment. Justice Harding noted that before 1972 the
United States Supreme Court had consistently held that the death penalty was not cruel
and unusual, thus implying that like the federal court, the Florida Supreme Court could
suddenly change its position.

The Florida Supreme Court was forced to commute death sentences to life after Furman,
because the United States Supreme Court had held that the manner in which judges and
juries decided whether to impose the death penalty was without standards and the
arbitrary manner in which the death penalty was decided upon violated the Cruel and
Unusual Clause in the federal constitution. After the Furman decision, the states
rectified their death-penalty statutes to ensure that certain standards or guidelines were
met. The United States Supreme Court subsequently upheld the new death penalty
statutes. Gregg v. Georgia, 428 U.S. 153 (1976).

If the Florida Supreme Court decides to strike down the use of the electric chair, that
decision would only invalidate the method of execution, not the imposition of the death
penalty itself. However, Justice Harding in the Jones case has pointed out that Florida
statutes only provide for one method of execution and that if that method is removed.,
then the Court's only alternative may be to impose life sentences on all the inmates
currently on Death Row. The Court would not necessarily have to come to the
conclusion that sentences would have to be commuted. It is not settied that the method
of execution must be specified by statute in order for the Governor to execute a lawfully
imposed death sentence. Alternatively, the court could acknowledge that the penalty of
death remains intact, and stay the execution until the Legislature passed a new law
regulating the method of execution.

Governor's Response

In response to the opinion in Jones the Governor has delayed two executions and reset
them for the week of May 23, 1998, to “allow the Legislature an opportunity to consider
the Court’s recommendation.” In a letter to the Speaker of the House, the Governor
urged the legislature “to act swiftly in adopting an alternative method of execution.”

STANDARD FORM (REVISED 6/97)
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B. EFFECT OF PROPOSED CHANGES:

The bill does not change the current method of execution. The statute providing that a
death sentence shall be executed by electrocution was not changed.

The bill creates section 922.105, Florida Statutes, providing that if electrocution is
declared to be an invalid method of execution, then the method of execution is to be by
lethal injection. If electrocution is not declared invalid, then it will remain the method of
execution in Florida.

The bill permits anyone qualified to administer intravenous drugs to perform as the
executioner and exempts this conduct from the definition of “practicing medicine."

The bill provides that if lethal injection is declared invalid then the Department of
Corrections is to determine the method of execution which will be any method not
declared unconstitutional by the United States Supreme Court.

The bill exempts the procedure from the administrative rule-making and hearing
requirements of Chapter 120.

The bill provides that inmates sentenced to death may not have their sentences reduced
in the event that a method of execution is declared invalid, and that the sentences are to
be carned out by any lawful method.

The bill is effective upon becoming law.
C. APPLICATION OF PRINCIPLES:

1. Less Government:

a. Does the bill create, increase or reduce. either directly or indirectly:

(1) any authority to make rules or adjudicate disputes?

No.

(2) any new responsibilities, obligations or work for other governmental or
private organizations or individuals?

No.
(3) any entitiement to a government service or benefit?

No.

31
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b. If an agency or program is eliminated or reduced:

(1) what responsibilities, costs and powers are passed on to another program,
agency, level of government, or private entity?

N/A

(2) what is the cost of such responsibility at the new level/agency?
N/A

(3) how is the new agency accountable to the people governed?
N/A

2. Lower Taxes:

a. Does the bill increase anyone's taxes?

No.

b. Does the bill require or authorize an increase in any fees?
No.

c. Does the bill reduce total taxes, both rates and revenues?
No.

d. Does the bill reduce total fees, both rates and revenues?

No.

e. Does the bill authorize any fee or tax increase by any local government?

No.
3. Personal Responsibility:
a. Does the bill reduce or eliminate an entitiement to government services or
subsidy?
No.

59
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b. Do the beneficiaries of the legislation directly pay any portion of the cost of
implementation and operation?

No.
4. Individual Freedom:

a. Does the bill increase the allowable options of individuals or private
organizations/associations to conduct their own affairs?

No.

b. Does the bill prohibit, or create new government interference with, any presently
lawful activity?

The bill phases out the electric chair as a lawful means of execution.

5. Family Empowerment:

a. If the bill purports to provide services to families or children:

(1) Who evaluates the family's needs?
N/A
(2) Who makes the decisions?
N/A
(3) Are private alternatives permitted?
N/A
(4) Are families required to participate in a program?
N/A
(5) Are families penalized for not participating in a program?
N/A

b. Does the bill directly affect the legal rights and obligations between family
members?
40
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c. Ifthe bill creates or changes a program providing services to families or
children, in which of the following does the bill vest control of the program, either
through direct participation or appointment authority:

(1) parents and guardians?
N/A
(2) service providers?
N/A
(3) government employees/agencies?
N/A
C. STATUTE(S) AFFECTED:
775.082; 922.10
D. SECTION-BY-SECTION RESEARCH:
SECTION 1: See, EFFECT OF PROPOSED CHANGES
SECTION 2: Provides an effective date of “July 1 of the year in which enacted

. EFISCAL RESEARCH & ECONOMIC IMPACT STATEMENT:
A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS:

1. Non-recurring Effects:
See, Fiscal Comments.

2. Recurring Effects:
See, Fiscal Comments.

3. Long Run Eff her Than N h:
See, Fiscal Comments.

H
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4. Total ues and E itures:
See, Fiscal Comments.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE:
1. Non-recurring Effects:
None.

2. Recurri ffects:

None.

3. Run E  Than Normal Growth:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

1. Direct Private Sector Costs:
N/A

2. Direct Private Sector Benefits:
N/A

3. Effects on Competition, Private Enterprise and Employment Markets:
N/A

D. FISCAL COMMENTS:
The Criminal Justice Estimating Conference has determined that the fiscal impact on the

prison population would be insignificant, or none. According to the Department of
Corrections analysis, the fiscal impact is “insignificant.”

V. CONSEQUENCES OF ARTICLE Vil SECTION 18 OF THE FLORIDA CONSTITUTION:

A. APPLICABILITY OF THE MANDATES PROVISION:
Because this is a criminal bill, this provision does not apply.
B. REDUCTION OF REVENUE RAISING AUTHORITY:
No.

42
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V.

February 4, 1998

C. REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:
No.

COMMENTS:
Ex Post Facto Analysis

Both state and federal constitutions contain prohibitions against ex post facto laws (i.e., laws
which criminalize, or punish more severely, conduct which occurred before the existence of
the law). See, Article |, Section 9 of the Florida Constitution: and Article |, Section 10 of the
United States Constitution. The Florida Supreme Court has not delineated a difference
between the ex post facto provisions of the Florida and United States Constitutions. The
Florida Supreme Court and the United States both use the following test to determine if
there is an ex post facto violation:

In evaluating whether a law violates the ex post facto clause, a two-prong test must be
applied: (1) whether the law is retrospective in its effect; and (2) whether the law alters
the definition of criminal conduct or increases the penalty by which a crime is
punishable.

Gwong v. Singletary, 683 So. 2d 112 (Fla. 1996), citing, California Dep't of Corrections v.

Morales, 514 U.S. 499, 115 S.Ct. 1597, 131 L.Ed.2d 588 (1995).

If electrocution is held to be unconstitutional, then a change in the method of execution
would not be an Ex Post Facto violation because changing the method of execution does
not, and can not, increase a penalty of death. Both the United States Supreme Court and
the Texas Supreme Court have held that a retrospective change in the method of execution
does not violate the Ex Post Facto Clause:

We conclude in light of these holdings that execution by
lethal injection may be imposed upon a defendant even
though death by electrocution was the mode of execution
authorized by law at the time of the commission of capital
murder, at the time of his trial, and even if he had been
previously sentenced to die by electrocution. The statute
under consideration did not change the penalty of death for
capital murder, but only the mode of imposing such penalty.
The punishment was not increased, only some of the odious
features incident to the former method of electrocution were
abated. ...

Ex parte Kenneth Granviel, 561 S.W. 2d 503 (Tex. App. 1978), citing Malloy v. South

Carolina, 237 U.S. 180 (1915) (footnoted omitted). There is no reason to believe the Florida
Supreme Court's ex post facto analysis would be different, if confronted with the same issue.

Saving Clause Analysis
¢3
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The chief obstacle to any retroactive change to methods of execution is Article X, Section 8
of the Florida Constitution which provides as follows:

Repeal of criminal statutes.-- Repeal or amendment of a criminal statute shall not
affect prosecution or punishment for any crime previously committed.

The purpose of this provision, which is commonly referenced as a “saving clause,” is to save
pending criminal prosecutions and the sentences imposed from the repeal of the underlying
statute. Hayward v. State, 467 So.2d 462 (Fla. 2d DCA 1985). The Florida Supreme Court
has held that "the effect of this constitutional provision is to give to all criminal legislation a
prospective effectiveness.” Washington v, Dowling, 109 So. 588 (Fla. 1928).

Florida's saving clause was originally passed in 1885 in response to criminals escaping
prosecution because the underlying statute was repealed or amended. In 1923 the Florida
legisiature abolished death by hanging as the method of execution and enacted a statute
that required the death penalty be carried out by electrocution. An inmate who was
sentenced to death by hanging before the method of execution was changed argued that he
could not be hung because the statute specifically stated that “hanging ...is hereby
abolished.” The courts had previously held that the inmate could not be electrocuted
because the sentence pronounced by the trial court was death by hanging. The Florida
Supreme Court in Washington v. Dowling, 109 So. 2d 588 (Fla. 1926), held that the savings
clause prevented the retrospective change in the method of execution from hanging to
electrocution.

Under the Washington rationale, inmates had to be hung if they were sentenced to death for
crimes committed before the effective date of the statute calling for death by electrocution.
In Ex parte Browne 111 So. 518 (Fla. 1927) the Florida Supreme Court again held that the
statute requiring execution by electrocution could not be applied to crimes committed before
the effective date of the statute because the Saving Clause prohibits retroactive changes in
punishment. The defendant’s case in Browne was remanded to the trial court for
resentencing.

A in Vi lause to Fut lation

The only case law in the country that address whether the method of execution is affected by
a saving clause in a state constitution are the 70-year-old cases mentioned above. All the
states, except New Mexico and Florida, and the federal government have statutes that save
pending criminal prosecutions from a change in the underlying statute. New Mexico has a
constitutional provision similar to Florida's, in its state constitution: but there is no case law
discussing that provision's effect on changes in the method of execution. If the Legislature
changes the current method of execution from electrocution to lethal injection, the Florida
Supreme Court could apply the saving clause, and Washington and Browne, to hold that the
change in method only applies prospectively.

The saving clause and the reasoning of Washington and Browne could also be used to
strike down the retroactive application of a statute that gives an inmate the option to choose
how to be executed. The portion of a statute that allows the choosing of lethal injection
could be stricken to the extent that it abrogates the people’s right to a specified punishment
for crimes already committed pursuant to the saving clause. In a worst case scenario, the
Court could strike down the option of lethal injection and then, at a later date, rule that
electrocution is cruel or unusual. With no remaining methods of execution, the court could

STANDARD FORM (REVISED 6/97)
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commute sentences to life for first degree murders committed before the effective date of the
option statute.

Although there is a legal basis for the Court to strike down that portion of a statute which
allows an inmate to choose lethal injection, it is more likely that the Court would uphold a
statute that gives an inmate an option to choose the method of execution given the recent
positions of the Justices in the Jones v. Butterworth opinion which upholds the use of the
electric chair. Presumably, Justice Harding who recommended the option approach to the
legislature would vote to uphold the option, and the three justices who dissented would
either have to uphold the option or see electrocution again become the only method of
execution. In all, five of the seven justices in Jones recommended or concurred in opinions
that recommended the option approach. As the Governor's counsel, Tom Crapps, has
publicly stated, it is hard to imagine that the Supreme Court would “turn around and bite
us..” for doing what the court urged to be done. Furthermore, it would not be difficult for the
Court to reverse its decision in Washington and hold that the term “punishment” in the
Saving Clause refers only to the death-penalty statute, and not to the method-of-
execution statute. See, Mallory v. South Carolina, 237 U.S. 180, 35 S.Ct. 507
(1915)(change of manner of execution from hanging to electrocution did not change the
penalty of death nor increase the punishment).

The saving clause may prohibit a retroactive repeal of execution by electrocution, however,
it could not prohibit an alternative method of execution if electrocution is found
unconstitutional. The saving clause does not refer to punishments found unconstitutional, it
only prohibits a retroactive amendment or repeal of a criminal statute. It would be irrational
for a court to hold that this clause, which was adopted to ensure the People's right to
punishment, prohibits lethal injection from replacing the electric chair if execution by
electrocution is found unconstitutional. A statute authorizing the option approach could
include an additional safeguard which makes lethal injection the method of execution if the
option is struck down and electrocution is found unconstitutional.

California

California has recently litigated issues relating to their methods of execution in both state
and federal courts. A review of this litigation could give Florida guidance on constitutional
limits to legislation regulating methods of execution.

Last year the United States Court of Appeals for the Ninth Circuit in the case of Fierro v,
Gomez, 77 F.3d 301 (9th Cir. 1996) held that the gas chamber used by California violated
the Cruel and Unusual clause of the United States Constitution. At the time of the
sentencing of David Fierro the sole method for execution was lethal gas. However, before
the Fierro case was decided California amended state law to allow all inmates sentenced
prior to or after the effective date of the law to choose between lethal injection and lethal
gas. Lethal gas was the default method if a person did not make a choice within ten days of
being served with an execution warrant. The option method that California passed also
provided that if either manner of execution is held invalid, the punishment shall be imposed
by the alternative means remaining. The Ninth Circuit acknowledged that regardless of their
holding, that lethal gas is unconstitutional, the inmate’s sentence of death remained

unaffected.
45
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During the same year that the Ninth Circuit held lethal gas to be cruel and unusual,
California passed a third change to their law which made lethal injection the default method
of execution. The United States Supreme Court vacated the Ninth Circuit's decision in
Fierro “in light of” the new change to the California law without further explanation. Justice
Harding in a concurring opinion in Jones v. Butterworth (Florida Supreme Court upheld use
of electric chair as not being cruel or unusual), wrote that “the United States Supreme Court
[in Fierro] impliedly approved the course of action taken by the California Legislature” and
the Justice urged the Florida Legislature to adopt the California approach.

The litigation in California demonstrates a slight benefit to the option as opposed to having a
primary method of execution, supplemented by an alternate method which takes effect if the
primary method is ruled unconstitutional. The California Supreme Court and the United
States Ninth Circuit Court of Appeals have both held that only the primary method of
execution may be challenged as being cruel and unusual. An affirmative choice of an
alternate method waives any challenge that the alternate method is cruel and unusual. See,
People v. Bradford, 929 P.2d 544 (Ca. 1997); and Poland v. Stewart, 92 F.3d 881 (9th Cir.
1896). The court in Poland further held that “the mere existence of the option is not a
violation of Poland's constitutional rights."

Under the rational of Bradford and Poland, HB 3033 by Rep. Stafford will prohibit inmates
currently on Death Row from challenging the constitutionality of lethal injection, but the
default method, electrocution, would continue to be challenged regardiess of which method
the inmate chooses. Lethal injection will be challenged by defendants who commit crimes
punishable by death in the future, since the bill requires lethal injection for crimes that occur
on or after the effective date of the bill. The California experience also suggests that even if
the Court finds a method of execution unconstitutional the penalty would still be death.
People v. Holt, 937 P.2d 213 (Cal. 1997)(invalidation of the means by which a sentence is
carried out does not affect the validity of the sentence).

Senate Deli

The Senate initially took up a bill similar to HB 3033 and various amendments were debated
and adopted. The Senate then adopted a strike-everything amendment which discarded the
option approach and was passed out of the Senate during the special session. The bill that
passed the Senate states the following:

If electrocution is held to be unconstitutional by the Florida
Supreme Court or the United States Supreme Court, all persons
sentenced to death for a capital crime shall be executed by
lethal injection.

her | R to Implem of HB
1. The bill requires that particular lethal drugs be injected, namely, an ultrashort-acting
barbiturate and a chemical paralytic agent. Such specification could prevent the use of
new and better drugs. The highest criminal court in Texas rejected vagueness
arguments raised against its lethal injection statute which reads, in part;

..the sentence shall be executed ... by intravenous injection of a substance or
substances in a lethal quantity sufficient to cause death.
b
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Ex parte Granviel, 561 S.W.2d 503 (Tx. 1978).

The bill requires that the lethal injection be administered by any person qualified to
administer the injections. The “term” qualified means licensed or certified medical
person. It may be difficult to find a medical doctor willing to participate in the execution
which could violate the Hippocratic oath. Furthermore, the American Medical
Association has taken a position against medical doctors performing executions. The
Senate considered an amendment which called for the injection to be performed by “any
person who is competent to prepare and administer intravenous injections.” However,
this language was not adopted in the Senate's final bill.

The bill makes an election of lethal injection apply to all successive dates of execution,
but it is not clear if the election may be revoked or changed before each execution date.

The bill allows an inmate to choose execution by lethal injection “within 24 hours of the
scheduled execution when the time period is less than 7 days.” The time period that the
bill refers to is not defined. Furthermore, the Department of Correction's position is that
more than 24 hours are needed to prepare for an execution. Other states simply require
the election be made 7 to 15 days before the scheduled date of execution. Or within 7
to 15 days of the service of the warrant.

Florida Corrections Commission has gathered information that indicates that 5.28% of
executions in the United States by lethal injection have been problematic or “botched”
compared to 5.97% of executions by electrocution. Problems encountered with lethal
injection are:

¢ Difficulty of locating and inserting intravenous connection into a viable vein

¢ \Violent reaction to lethal drugs

¢ Tightness of leather straps which prevented the flow of chemicals

¢ Lethal drugs clogged the tube and stopped the process, which required that the
clogged tube be replaced

saCh n the Meth ution Ca lays?

Of the 32 states which currently use lethal injection, 16 states provide it as an option.
Committee staff contacted the attorney general's office in 10 states using lethal injection as
an option, or as their only method of execution, and asked whether they experienced any
delays in the rate of execution as a result of passing their lethal injection legislation. Every
office claimed to have experienced no delays.

The following table contains a list of those authorities.

¢7
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STATE YEAR | TYPE OF | AUTHORITY FOR OPINION THAT PASSAGE OF

PASSED | STATUTE | LETHAL INJECTION LAW DID NOT DELAY RATE
OF EXECUTION IN THEIR STATE

CALIFORNIA 1996 option Dane Gillette A.A.G., Chief of Capital Appeals
MISSOURI 1988 option Jack Morris ~ ALA.G., Chief of Capital Appeals
OHIO 1994 option S. McClellan A.A.G., Chief of Capital Appeals
OKLAHOMA 1976 option Sandy Howard A.A.G., Chief of Capital Appeals
S. CAROLINA 1995 option Don Zelinka ~ A.A.G., Chief of Capital Appeals
VIRGINIA 1995 option K. Baldwin A.A.G., Chief of Capital Appeals
WASHINGTON 1981 option Paul Weisser A.A.G., Chief of Capital Appeals
LOUISIANA 1991 inig:r;on Fred Dewy  A.A.G. Chief of Capital Appeals
NEVADA 1981 i"f'g:};“ D. Surnowski  A.A.G., Chief of Capital Appeals
TEXAS 1977 ‘“jgﬁ,;” GinaBlunt  AAG., Assistant Chief of CA's

Finally, it is also the opinion of the Attorney General of the State of Florida that giving an
inmate the option to choose a method of execution will not result in a delay of the process.
However, it is possible that if the method of execution is changed or inmates are given the
option, then the trial court may have to resentence the inmates on death row.

VI. AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

The Crime and Punishment Committee adopted a strike-everything amendment that was
offered by Representative Crist. The original bill allowed inmates on death row to choose
either lethal injection or the electric chair. Inmates sentenced to death for capital crimes
committed after the effective date of the original bill would be executed by lethal injection
and would not have an option. The bill was made a committee substitute.

4y
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VIl SIGNATURES:
COMMITTEE ON CRIME AND PUNISHMENT:
Prepared by: Legislative Research Director:
Jamie Spivey J. Willis Renuart
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