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STATEMENT OF THE CASE

On November 20, 1996, Mr. Ault was charged by Indictment with two
counts of First Degree Murder, two counts of Kidnapping, and two counts of
Aggravated Child Abuse. (R. 3/508)." During the guilt phase, Attorney Kevin J.
Kulick represented Mr. Ault. (Id. at 509). During opening statement to the jury,
Attorney Kulick made numerous admissions, statements and concessions, all
extremely prejudicial to Mr. Ault. (2000-ROA, 1434-1480).> The State objected to
many of the damaging statements on the basis of admissibility, and the court
sustained the objections. (2000-ROA, 1464). Also, of the ten (10) State witnesses
presented, Attorney Kulick cross-examined only one. (2000-ROA, 1464). At the
close of the State’s case, the defense rested without presenting any evidence. Ault
v. State, 866 So.2d 674, 678 (Fla. 2003). On August 11, 1999, a jury found Mr.
Ault guilty as charged. (R. 3/508).

During the 1999 penalty phase, Mr. Ault was represented by Attorney
Melodee A. Smith. 1d. This proceeding was Ms. Smith’s first capital trial. (R.
4/544). Attorney Smith called the following witnesses: Dr. Hyman Eisenstein (Dr.

Eisenstein), Gilbert Raiford, Dr. Ted Shaw, Edward Matson, and Barbara Matson.

! References to the record on appeal are in the format (R. Volume Number/Page
Number).

* References to the direct appeal record from the original trial and sentencing are in
the format (2000-ROA, Page Number).



(2000-ROA, 2240-2534). Dr. Eisenstein, a neuropsychologist, testified that a
neuropsychologist studies and assesses brain functioning and human cognitive
ability. (2000-ROA, 2318).> He informed the jury that prior to testifying, he
reviewed multiple pieces of evidence relating to Mr. Ault.* In addition, he
conducted hours of interviews with Mr. Ault and his mother, as well as numerous
tests. (2000-ROA, 2329).

Dr. Eisenstein was of the opinion that Mr. Ault showed the greatest area of
impairment in his frontal lobe skills; that he lacks the ability to make decisions,
particularly, complex decisions; and that he demonstrated moderate to severe
organic brain damage. (Id. at 2332-33). Dr. Eisenstein also testified that in the
process of making right and wrong decisions, most people have certain brain
thinking capacities. Mr. Ault lacks these capacities. (Id. at 2335). The doctor gave
an opinion that Mr. Ault’s ability to conform his conduct to the requirements of
law was substantially impaired. (Id.). He also testified that Mr. Ault does not have
the capacity to make things up that would alter the tests, and that Mr. Ault did not

fake the results. (Id. at 2336). It was Dr. Eisenstein’s opinion that Mr. Ault showed

3 Dr. Eisenstein is also a forensic psychologist. (Id. at 2320).

* Dr. Eisenstein testified that he reviewed police reports; Department of
Corrections psychological and psychiatric records; reports of other doctors;
materials from other doctors; records from 5" Street Counseling Service; letters
from Mr. Ault’s mother; Mr. Ault’s statement to the police, the psychological test
data of Dr. Sherri Bourge-Carter, and he interviewed Mr. Ault’s mother. (Id. at
2352-2357).



poor planning in committing the crimes, that he is genuine in his response to
questions and testing, and feels horrific about what happened. (Id. at 2337-2338).
Dr. Eisenstein’s review of materials, as well as the time he spent with Mr. Ault,
was comparable to that of the State’s witness, Dr. Sherrie Bourge-Carter (Dr.
Carter). (Id.).

In rebuttal, the State called Dr. Carter. (2007-ROA, 1138-1212). During the
direct examination of Dr. Carter by the State, she discussed, at great length, how
her testing indicated Mr. Ault suffered from severe psychopathy.’ (Id.). She further
stated that psychopathy is not a major illness; that people suffering from it have
reasonable control over their actions; they show no remorse; and they are not
mentally ill. Id. On cross-examination, Dr. Carter testified that Mr. Ault is able to
control his behavior, even with this extreme impairment. (Id.). She further testified
that she does not consider Mr. Ault to have organic brain damage. (Id.).

At the conclusion of the penalty phase, the jury recommended a death
sentence by a vote of 9-3. (Id. at 2928-2932) The Court sentenced the Defendant to
death for the capital offenses, life without parole for the kidnappings, and a period
of incarceration for the remaining charges. (Id. at 2936-2974). Mr. Ault appealed.

(Id.) The Florida Supreme Court affirmed his convictions, but vacated his death

> Dr. Carter determined that Mr. Ault’s score on a test developed for psychopathy
indicated that he fell in the range of “severe psychopath, “indicative of an
extremely dangerous person for which treatment does nothing for it except as
research studies have found makes them better psychopaths.” (Id.)



sentence, remanding for a new penalty phase. Ault, 866 So.2d at 683-88. In its
opinion, the Court recited the factual background of the case at pages 677-78, as
follows:

Howard Steven Ault was charged with two counts of first-degree
murder in the deaths of the two young sisters, eleven—year-old (DM)
and seven-year-old (AJ). Ault was also charged with two counts of
sexual battery on a child under twelve-years-old, two counts of
kidnapping a child under thirteen-years-old, and two counts of
aggravated child abuse.

The evidence and testimony presented at trial established the
following facts. The two victims were living with their mother, Donna
Jones, and their two-year-old sister in a pop-up trailer attached to the
family car. When the mother could afford the camping fee, the family
would camp at John Easterlin County Park in Broward County. The
family had been camping at the park on and off for many months.
Ault met the family at Easterlin Park a few days before the girls
disappeared. He offered to let the family shower at his house, and
gave Jones a hand drawn map to his house. Ault also gave the two
sisters a ride in his truck the same day, and the mother scolded them
for getting in his truck. A few days before the two sisters disappeared,
a witness saw Ault talking to the girls and buying them snacks at a
convenient store which the girls passed on their way home from
school.

On Monday, November 4, 1996, the two girls left school at 2:05 p.m.
Witnesses saw the girls walking home, but the girls never arrived at
the park. Their mother looked for them at school and eventually went
to Ault’s house later in the evening. Ault said he had not seen the girls
and asked the mother not to call the police, as he had some problems
with the police in the past. The mother went to her cousin’s house and
called the police. The police went to Ault’s apartment and asked
whether he had seen the girls. Ault stated he had not seen the girls,
and allowed the officers to look around his apartment.

Ault and his wife voluntarily agreed to come to the Oakland Park
Police Department to give sworn statements the next day. Detective



William Rhodes, the lead officer on the case, interviewed Ault and his
wife at the police department. Ault stated he had only met the girls
once a few days earlier in Easterlin Park, and that the girls had never
been in his truck. Shortly after this interview, Officer Deborah Cox, of
the Broward Sheriff’s Department, arrested Ault on the unrelated
charge of attempted sexual battery of a minor that had occurred eleven
months earlier. Ault was taken to the Broward County jail. In the
meantime, Rhodes located witnesses who had seen the girls in Ault’s
truck, and had seen Ault and his vehicle at the convenience store at
the approximate time that the girls were walking home from school on
the day they disappeared. All of which contradicted Ault’s voluntary
statement.

The next day, Rhodes visited Ault at the Broward County jail and
explained that his investigations of the girls’ disappearance indicated
that Ault had lied at the initial interview. When Ault indicated his
desire to speak to Rhodes, Rhodes read Ault his Miranda rights and
Ault waived these rights. Ault confessed that he had killed the girls
within an hour after he had taken them to his apartment. Ault agreed
to show Rhodes where the bodies were. Ault led the police to his
apartment, confessed that the girls were in the attic, and explained that
the officers who had looked around the night before had not looked in
the attic. Ault signed a consent-to-search form and the police found
the girls’ bodies in the attic, as Ault had stated.

Ault was taken to the Oakland Park Police Department and insisted
that he would only speak to Rhodes. Ault then gave a taped
confession in which he revealed the following details. Ault planned to
sexually assault the girls when he met them in front of the
convenience store about 2:30 p.m. on November 4, 1996. He offered
the girls a ride, and lured them to his house with the promise of candy.
He sexually assaulted eleven-year-old (DM) with his finger and also
penetrated her with his penis. When (DM) started to scream and fight,
Ault strangled her until she stopped screaming. He then strangled
seven-year-old (AJ) to keep her from telling anyone about the
incident, but he did not sexually assault her. Ault redressed (DM) and
put the bodies of both girls in the attic. Ault said he killed the girls
because he was afraid they would tell someone what he had done.
Because he was already on community control for sexual assault on a
child under twelve years of age, he feared he would go to jail for at



least twenty-five years. He also stated he thought about the trauma his
wife had experienced when he was previously arrested and did not
want to put her through that trauma again.

The medical examiner testified that both girls died from manual
strangulation, that there was bruising and hemorrhaging of (DM)’s
vaginal tissue, that (DM) had been dead for approximately two days
when her body was found, and that based on the decomposition of her
body, (AJ) had died twelve to eighteen hours after (DM). Based on the
lesser state of decomposition of (AJ)’s body, and the white foamy
substance coming from her mouth, the medical examiner stated that
(AJ) appeared to have been alive, albeit comatose, at the time she was
placed in the attic.

The defense rested without presenting any evidence, except for two

documents: Ault’s notice to invoke his right’s to counsel and to

remain silent in the unrelated attempted sexual battery case, and the

court order acknowledging that invocation of rights. The jury found

Ault guilty on all charges. At the request of defense counsel, the

penalty phase proceeding was scheduled approximately six weeks

after the guilt phase concluded.

On remand for a new penalty phase, Attorney Mitchell Polay was appointed
to represent Mr. Ault. (R. 3/513). In Mr. Ault’s defense, Mr. Polay presented the
testimony of Dr. David Kramer (Dr. Kramer), Dr. David Ross (Dr. Ross), and
Robert Buckley, a private investigator.°

Dr. Kramer, a clinical psychiatrist, on direct examination, gave an opinion

that at the time of the offense Mr. Ault was under the influence of extreme mental

® He testified that he spoke to Mr. Ault’s mother, Barbara Madson. She advised
him she did not want to appear to testify at the penalty phase. Ms. Madson told Mr.
Buckley that she was aware of Mr. Ault’s molestation by his brother, and she
didn’t report it because things like that were not spoken about back then. Mr.
Buckley also did a background investigation with respect to Mr. Ault’s family.



or emotional disturbance, and had previously received insufficient treatment for his
problems (2007-ROA, 1062-65).On cross-examination, the State elicited
testimony from Dr. Kramer indicating that the first time he met Mr. Ault was the
week before the trial, and that he met with him for a total of two hours. (Id. at
1072-1073). Dr. Kramer conceded he did not look at any records regarding the
offense.? (Id. at 1073). He also testified that the sole basis for his opinion was what
Mr. Ault reported to him, and what was reported to other doctors. (Id.)

Dr. Ross examined Mr. Ault after ordering an EEG scan and PET scan. (Id.
at 1106-1127). In his medical opinion, the EEG revealed deficiencies in the frontal
and temporal lobes of Mr. Ault’s brain. (Id. at 1108).” He further indicated that the
PET scan revealed reduced metabolism in the frontal and temporal cortices. (Id. at
1111). Dr. Ross testified that most people function with this type of abnormal brain
injury, and the only time a breakdown occurs is under a given set of stressful
circumstances. (Id. at 1126).

The State then offered the 1999 rebuttal testimony of Dr. Carter, to be read

into the record. (Id. at 1137-38). At sidebar, Mr. Polay indicated he had read the

7 References to the direct appeal record from the resentencing are in the format
(2007-ROA, Page Number).

® Dr. Kramer did not review any police reports, photographs, statements of
witnesses, reports of Mr. Ault’s family members, reports of previous offenses
alleged to have been committed by Mr. Ault, or Mr. Ault’s statement to the police
(written or videotaped). (Id.)

? The frontal cortices normally control judgment and impulses, and the temporal
cortices control emotion and memory. (2007-ROA, 1112-13).



transcript of Dr. Carter, and that his only objection is that “it’s a violation of
Crawford.” (Id.). The court acknowledged Mr. Polay’s objection, and responded by
saying, “I mean obviously she was cross-examined. This was in trial. Things of
that nature, okay.” (Id.). Without further argument as to his Crawford objection,
the former testimony of Dr. Carter was read into the 2007 penalty phase. (Id.).
Neither the court, nor Mr. Polay, asked Mr. Ault if the procedure was acceptable to
him, and if he understood Dr. Carter would not be cross-examined.

At the conclusion of the penalty phase, the jury recommended a sentence of
death for each of the two capital counts of first-degree murder.'” (R. 4/513). After a
Spencer hearing, the court sentenced Mr. Ault to death on both murder charges.
(Id.). When imposing its sentence, the court found six aggravating circumstances,
no statutory mitigating circumstances, and three non-statutory mitigating
circumstances. (R. 5/822).

Mr. Ault then appealed the 2007 sentence imposed by the trial judge. (R.
4/513). Although the Florida Supreme Court found that the trial court erred in
rejecting the proposed statutory mitigating circumstances of 1) brain damage; 2)
adjustment to life in prison; 3) low 1Q; 4) acceptance of responsibility; 5) remorse;
and 6) pedophilia, the death sentences were affirmed. Ault v. State, 53 So0.3d 175

(Fla. 2011). Thereafter, Mr. Ault sought certiorari review in the United States

' The jury recommended death sentences by a vote of 9-3 for one murder charge,
and 10-2 for the other murder charge.



Supreme Court and was denied review on October 3, 2011. Ault v. Florida, 132 S.
Ct. 224 (2011).

On September 18, 2012, the Defendant filed a timely Motion to Vacate his
Judgment and Sentence, pursuant to Rule 3.851." (R. 2/291). An amendment to
that motion was filed on July 19, 2013."” (R. 3/507). On October 18, 2013, the
Court granted an evidentiary hearing as to claim three of Defendant’s amended
motion, and denied an evidentiary hearing as to claims one, two, and four."” (R.
4/625-26). At the evidentiary hearing, on January 14, 2014, the court heard
testimony from Dr. Carter, Don Carpenter, and Attorney Polay. (R. 5/647-785).

Dr. Carter testified that she is a clinical psychologist, with a specialization in
forensic psychology. (R. 5/675-761). She confirmed that she had testified during

the 1999 penalty phase, but had not testified during the 2007 penalty phase. (Id.).

' Defendant raised the following ineffective assistance of counsel claims in his
initial 3.851 motion: (1) Trial counsel failed to effectively challenge the State’s
penalty phase evidence; (2) Trial counsel failed to raise or discuss non-statutory
mental health mitigations; (3) Trial counsel failed to investigate Mr. Ault’s low 1Q;
and (4) Trial counsel failed to prepare a defense witness. (R. 2/311).

2 Defendant raised the following ineffective assistance of counsel claims in his
amended 3.851 motion: (1) Trial counsel failed to provide a meaningful and
constitutionally adequate defense; (2) Trial counsel failed to move the court to
dismiss the action based on Mr. Ault’s demands for speedy trial; (3) Trial counsel
failed to effectively challenge the State’s penalty phase evidence; (4) Trial counsel
failed to raise or discuss non-statutory mental health mitigations; and (5) Trial
counsel failed to investigate Mr. Ault’s low 1Q. (R. 5/507-55).

" In its Order Granting An Evidentiary Hearing, the court noted that claim three of
the amended motion included, “the argument previously raised in Defendant’s
original sworn motion, as claim one...” (R. 4/626).



She explained that she had not testified during the 2007 penalty phase because she
was having health issues at the time, but confirmed that if given accommodation as
to the scheduling of her testimony, she could have been present to testify in person.
(Id.). When Dr. Carter was asked if she had discussed this case with Mr. Polay
prior to the 2007 penalty phase, she responded, “no, I don’t see any record of
having a conversation with Mr. Polay.” (1d.).

During the 1999 penalty phase, Dr. Carter was of the opinion that Mr. Ault
suffered from psychopathy, as well as an anti-social personality disorder. (Id.).
When Dr. Carter gave her testimony in 1999 she was not privy to, nor confronted
with, the objective medical evidence presented by Dr. Ross in the 2007 penalty
phase, indicating that Mr. Ault suffered organic brain damage. (Id.). When
questioned about the materials she reviewed prior to testifying in the 2014
evidentiary hearing, those materials included her former 1999 testimony, and the
testimony of both Dr. Ross and Dr. Kramer. (Id.).

To understand the diagnosis Dr. Carter gave Mr. Ault, undersigned counsel
elicited testimony from Dr. Carter relating to diagnoses listed in the DSM-1V,
specifically with regard to whether organic brain damage and psychopathy are

listed therein. '* (Id.). Dr. Carter gave testimony describing organic brain damage

" The DSM-IV is a diagnostic and statistical manual for psychiatric and
psychological disorders. (R. 5/735). Psychopathy is not a recognize diagnosis in
the DSM-IV. (R. 5/735-37).

10



to be more of a medical condition with psychological implications, rather than a
diagnosis. (Id.). When asked if she would agree that a neurologist, like Dr. Ross,
would have more knowledge of what effect the organic brain damage had on Mr.
Ault, than herself, she replied, “no,” but then went on to admit that she is not
qualified to evaluate the extent of brain damage a person may have; that is a
determination made by a neuropsychologist or neurologist, such as Dr. Ross or Dr.
Eisenstein. (Id.).

When asked specifically about the opinions given by Dr. Ross, regarding the
PET and EEG results he interpreted, Dr. Carter testified that Dr. Ross indicated
Mr. Ault suffered deficiencies in the functioning of his frontal and temporal areas.
(Id.). She testified that the area where Dr. Ross opined Mr. Ault suffered
deficiencies had to do with emotion. (Id.). She also indicated that those damaged
areas affect analytical thinking, planning abilities, and executive functioning. (Id.).
When asked if she agreed with Dr. Ross that the organic brain deficiencies Mr.
Ault suffered would result in problems with judgment, impulse control, and
emotions, she agreed. (Id.). Dr. Carter admitted that some of the opinions she gave
about Mr. Ault could be attributable to his organic brain issues. (Id.). Dr. Carter
also conceded that Dr. Ross’ finding of organic brain damage confirmed the
testimony of neuropsychologist, Dr. Eisenstein, in the 1999 penalty phase. (Id.).

Counsel also asked Dr. Carter if she ever diagnosed Mr. Ault with

11



psychopathy, and she stated she had not (emphasis added)."”” (1d.). She testified that
psychopathy is not a diagnosis listed in the DSM-IV, and described it as being “the
most severe type of anti-social disorder and more.” (Id.). On cross-examination,
Dr. Carter stated that the psychopathy she was speaking about during the 1999
penalty phase was the result of the various tests she had performed on Mr. Ault.
(Id.). She then told the court that, “psychopathy is Mr. Ault’s primary diagnosis,
along with pedophilia and an anti-social personality.” (Id.). When asked to explain
how her findings took organic brain damage into consideration, she explained there
was no evidence in any evaluation of Mr. Ault presenting any significant organic
brain damage, or it would have been manifested in his presentation to her during
their meetings and through the testing. (Id.).

On re-direct examination, Dr. Carter indicated that prior to giving her
testimony in 1999, she was aware of certain facts.'® (Id.). When asked by current
defense counsel if a person with normal logical ability would know that they are

going to be the first person looked at if something happened to these girls, Dr.

5 It should be noted that during the 1999 penalty phase, Dr. Carter did in fact
diagnose Mr. Ault with Psychopathy. (R. 4/543-44).

' Such as the fact that Mr. Ault was on community control at the time of the
incident; that Mr. Ault was a registered sex offender; that a park worker told the
mother of the two victims they should not associate with Mr. Ault; that someone
notified the police that Mr. Ault had been seen at a corner store with small
children; and that the defendant had given the mother of the victims his address, all
prior to the incident.

12



Carter answered “yes,” and went on to say, “there is something wrong about his
thinking....He’s a psychopath. That’s his primary problem.” (Id.).

Attorney Mitchell Polay, Mr. Ault’s 2007 penalty phase counsel, also
testified at the evidentiary hearing. (R. 5/761-771). Mr. Polay stated that he has
been an attorney in Florida since 1986, practicing in the area of criminal law. (Id.).
He was appointed as counsel for Mr. Ault sometime in 2005 or 2006, a few years
prior to the trial on the second penalty phase in 2007. (Id.). When questioned about
his preparation as it related to the State’s only rebuttal witness, Dr. Carter, Mr.
Polay admitted knowing that Dr. Carter had been a witness in this case, and stated
that he had the opportunity to go through her previous testimony. (Id.). Mr. Polay
could not recall whether he ever deposed her, or whether he prepared a cross-
examination for her. (Id.). He recalled speaking with Dr. Carter prior to the 2007
penalty phase, but could not be sure, stating:

“[H]ere’s the issue, I’ve spoken to Dr. Bourg Carter on other cases |

can’t remember specifically, you know, speaking with her on this

case. I might have, I might not have.” (emphasis added). (1d. at 763).

When questioned about his decision to allow Dr. Carter’s former testimony
to be read into the record, as opposed to having her appear for cross-examination at
the 2007 penalty phase, Mr. Polay explained that, “given her testimony...coupled

with the facts of the case, which were pretty horrific...my feeling was that the

reading of the cold record would be something to Mr. Ault’s benefit rather than

13



have Sherrie Bourg Carter testify with an inflection and emotion in front of the

jury.” (Id. at 5/761-771). Mr. Polay admitted that when the decision to read Dr.

Carter’s former testimony was made, he does not recall ever asking Mr. Ault what

his feelings were on the issue, or if Mr. Ault preferred Dr. Carter’s in person

appearance for the purpose of cross-examination. (Id.).

Upon further questioning, by current counsel, as to why Mr. Polay had not

objected to the reading of Dr. Carter’s former testimony, the following dialogue

took place:

Q:

Okay. Let me just...so we don’t have any misunderstanding. Did

you agree to her testimony being read or did you not agree with it
being read?

A:
Q:
A:
Q:

A.

Sir, you read the record.

Other than Crawford?

Sir, you read the record.
Whatever the record says it is?

Did you see me object? There’s an objection on the record. But

I’1l tell you this, if I had the opportunity to do it again, I would rather
have (emphasis added)...1 thought it would inure to Mr. Ault’s benefit
to have the cold record read in front of the jury rather than have Dr.
Bourg Carter testify with emotion and inflection in front of the jury.
(Id. at 764-65).

On cross-examination, Mr. Polay went on to say that Dr. Carter’s former

testimony was damaging to Mr. Ault’s case. He explained that he “would rather

have a cold record than have Dr. Carter, you know, testify.

Because, in effect,
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what she said in her testimony, if you read between the lines, is that Mr. Ault was
the devil, incarnate.” (Id. at 770). Mr. Polay chose not to confront Dr. Carter with
the objective medical evidence presented by Mr. Ault’s defense witnesses, Dr.
Kramer and Dr. Ross. (Id. at 761-771).

Don Carpenter, a private investigator with nearly forty (40) years experience
in criminal matters, testified that he is familiar with files managed and maintained
by defense attorneys handling capital cases. (R. 5/771-775). He testified that upon
being hired by current defense counsel, he was asked to review all the files
maintained by the Defendant’s previous attorneys, specifically, those prepared and
maintained by Mr. Polay. (Id.). When asked what he found in the files to indicate
Attorney Polay’s preparation for the questioning of Dr. Carter, Mr. Carpenter
testified that he found nothing to indicate any such preparation had taken place.
(Id.). Mr. Carpenter stated that he found a copy of Dr. Carter’s 1999 penalty phase
testimony, but nothing more. (Id.). According to his observation, the transcript of
Dr. Carter’s testimony was in pristine condition, with no notes, highlights, or
folded pages. (Id.).

In its Order Denying Defendant’s Sworn Motion to Vacate Judgment and
Sentence, and Amended Motion to Vacate Judgment and Sentence, the trial court
made the following rulings: (1) Mr. Polay’s failure to object to the reading of Dr.

Carters testimony into the 2007 penalty phase, was a well-reasoned strategic
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decision'’; (2) There was no prejudice to the Defendant as a result of Attorney
Polay failing to raise specific non-statutory mental health mitigation during the
2007 penalty phase'®; (3) Mr. Ault’s claim that counsel was ineffective for failing
to investigate his low IQ is legally insufficient as plead, and refuted by the
record"; (4) There was no deficiency on the part of Mr. Polay, and no prejudice to
the Defendant, for Attorney Polay failing to prepare psychiatrist, Dr. David
Kramer, for trial®’; (5) Mr. Ault’s claim that Attorney Kulick made unnecessary
admission and concessions in the opening, failed to cross-examine witnesses, and
failed to investigate defenses during the 1999 guilt phase, is legally insufficient,
refuted by the record, and the Defendant was not prejudiced”; (6) Attorney
Kulick’s failure to pursue a dismissal of the charges, based upon the demands for
speedy trial filed by the Defendant, is legally insufficient, refuted by the record,
and without merit**; and finally (7) that Mr. Polay’s failure to raise or discuss

mental health mitigation did not prejudice the Defendant, because to the extent that

7 The court noted that this is claim 1 of Defendant’s initial 3.851 Motion, and is
claim 3 of Defendant’s amended 3.851 Motion.

¥ The court noted that this is claim 2 of Defendant’s initial 3.851 Motion.

% The court noted that this is claim 3 of Defendant’s initial 3.851 Motion, and is
claim 5 of Defendant’s amended 3.851 Motion.

20 The court noted that this is claim 4 of Defendant’s initial 3.851 Motion.

2! The court noted that this is claim 1 of Defendant’s amended 3.851 Motion.

22 The court noted that this is claim 2 of Defendant’s amended 3.851 Motion.
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Attorney Polay could have found additional mental health witnesses, the Defendant

would still not be entitled to relief on this claim.” (Id. at 821-838).

23 The court noted that this is claim 4 of Defendant’s amended 3.851 Motion, and is
substantially that same argument of claim 2 of Defendant’s initial 3.851 Motion.
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SUMMARY OF ARGUMENT

Pursuant to the laws of the United States, defendants to a criminal
proceeding are entitled to effective assistance of counsel at all crucial stages of a
criminal proceeding, and to due process under the law. U.S. Const. amend VI;
U.S. Const. amend XIV. Where the defendant feels his right to effective assistance
of counsel has been impeded, he must show that: (1) defense counsel’s
performance fell below an objective standard of reasonableness and (2) counsel’s

deficient performance prejudiced the defendant. Strickland v. Washington, 466

U.S. 668, 694 (1984). In order to prevail on an ineffective assistance of counsel
claim, a defendant must prove both prongs.** 1d.

Embodied within the laws, guaranteeing effective assistance of counsel, are
professional norms, and standards, that all attorneys are required to meet. Id. When
considering professional norms in a criminal matter, this Court has emphasized the
importance of trial preparation, holding that “one of the primary duties defense
counsel owes to his client is the duty to prepare himself adequately prior to trial.”

State v. Fitzpatrick, 118 So.3d 737, 752 (Fla. 2013).

** When adjudicating a claim of ineffective assistance of counsel, the focus is to be
placed upon the fundamental fairness of the proceeding. In such cases, a court
should concern itself with whether the result of the particular proceeding is
unreliable because of a breakdown in the adversarial process. Strickland, 466 U.S.
at 694.
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Because ineffective assistance of counsel claims present a mixed question of

law and fact, these claims are subject to plenary review. Strickland, 466 U.S. at

698; Stephens v. State, 748 So.2d 1028, 1032 (Fla. 1999). As a result, this Court is

required to give deference to the lower courts finding of fact, but to review all legal

conclusions de novo. Alcorn v. State, 121 So.3d 419, 425 (Fla. 2013). When
considering the facts in the instant case, as evidenced by the trial court and the
record on appeal, it is clear that the legal conclusions arrived at by the trial judge
are erroneous.

In the case at bar, Mr. Ault asserts that his convictions and sentences are
unreliable, and in violation of the Fifth, Sixth, Eight, and Fourteenth amendments
to the United States Constitution, because he was denied effective assistance of
trial counsel. Mr. Ault argues that the performances of his trial counsel fell far
below any objective standard of reasonableness because: (1) during the 1999 guilt
phase, Attorney Kevin Kulick failed to provide Mr. Ault with a meaningful and
constitutionally adequate defense; and (2) during the 2007 penalty phase, Attorney
Mitchell Polay failed to challenge the State’s penalty phase evidence; failed to
prepare for trial; failed to prepare and to present a case of mental health mitigation;
failed to raise or discuss non-statutory mental health mitigation before the trial
court at sentencing; and failed to investigate Mr. Ault’s low IQ. These acts and

omissions of Mr. Ault’s defense counsel evidence how deficient their performance
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was, and substantiates Mr. Ault’s claim that there was a breakdown in the
adversarial testing process.

Furthermore, Mr. Ault asserts that he was prejudiced by his defense
counsel’s deficient performance, during both phases of trial. Had Mr. Kulick made
an attempt to uncover and offer evidence in Mr. Ault’s defense, or had he made an
attempt to put together a meaningful defense during the 1999 guilt phase, there is a
reasonable probability that the jury would have reached a different conclusion as to
guilt; found Mr. Ault guilty of a lesser offense; or would have recommended life
sentences as opposed to a sentences of death. Moreover, had Mr. Polay, at the
retrial of the penalty phase, effectively challenged the State’s penalty phase
evidence; prepared for trial; prepared and presented a case of mental health
mitigation; raised or discussed non-statutory mental health mitigation before the
trial court at sentencing; and investigated Mr. Ault’s low 1Q, there is a reasonable
probability that the jury would have recommended life sentences as opposed to
sentences of death.

The record is replete with evidence indicating that the 1999 verdict, and
2007 death sentences, are unreliable as a result of the breakdown in the adversarial
process, stemming from the ineffective assistance Attorney Kulick rendered to Mr.

Ault during the 1999 guilt phase, and the ineffective assistance Attorney Polay
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rendered to Mr. Ault during the 2007 penalty phase. Our system of justice

demands that Mr. Ault’s case be remanded to the trial court for a new trial.
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STANDARD OF APPELLATE REVIEW

Ineffective assistance of counsel claims present a mixed question of law and

fact, subject to plenary review. Strickland, 466 U.S. at 698; see also Stephens, 748

So0.2d at 1032; Alcorn, 121 So.3d at 425. On appeal, this Court is required to defer
to the trial court’s findings of fact, but must review the trial court’s legal
conclusions de novo. Alcorn, 121 So.3d at 426 (In reviewing a trial court’s ruling
after an evidentiary hearing on an ineffective assistance of counsel claim, this
Court defers to the factual findings of the trial court to the extent that they are
supported by competent, substantial evidence, but reviews de novo the application

of the law to those facts.); citing Mungin v. State, 932 So.2d 986, 998 (Fla. 2006);

see also Strickland 466 U.S. at 698; Henry v. State, 948 So.2d 609, 616 (Fla.

2006); Cave v. State, 899 So.2d 1042, 1052 (Fla. 2005); Bruno v. State, 807 So.2d

55,62 (Fla. 2001).
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ARGUMENT

I. WHETHER MR. AULT WAS DENIED EFFECTIVE ASSISTANCE
OF COUNSEL WHEN DURING THE 1999 GUILT PHASE, TRIAL
COUNSEL FAILED TO PRESENT A DEFENSE, AND DURING THE
2007 PENALTY PHASE, TRIAL COUNSEL FAILED TO
CHALLENGE THE STATE’S PENALTY PHASE EVIDENCE;
FAILED TO PREPARE FOR TRIAL; FAILED TO PREPARE AND
PRESENT A CASE OF MENTAL HEALTH MITIGATION; FAILED
TO RAISE OR DISCUSS NONSTATUTORY MENTAL HEALTH
MITIGATION; AND, FAILED TO INVESTIGATE MR. AULT’S
LOW 1Q, THEREBY RESULTING IN PREJUDICE UPON THE
DEFENDANT.

The Fifth, Sixth, Eighth and Fourteenth Amendments to the United States
Constitution, as well as, Article 1, Sections 9 and 16 of the Florida Constitution,
guarantee, to the accused, a right to the effective assistance of counsel. “The right
to counsel plays a crucial role in the adversarial system...as defense counsel

assumes the role of ensuring that the accused is given a fair trial.” Strickland, 466

U.S. at 685-86. In that regard, an attorney’s skill and knowledge are tools used to
advance the ability of our adversarial system to produce just results. Id. For these
reasons, courts have recognized that “the right to counsel is the right to effective
assistance of counsel.” Id.; Stephens, 748 So.2d at 1033-34.

The standard for determining claims of ineffective assistance of counsel was
set forth by the United States Supreme Court in Strickland. To prevail on a claim

for ineffective assistance of counsel, a defendant must establish that: 1) defense
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counsel’s performance was deficient, and 2) as a result of defense counsel’s

deficient performance, the defendant was prejudiced®. Strickland, 466 U.S. at

687-88. Defendant is required to establish both prongs in order to succeed on an
ineffective assistance of counsel claim. Id.

Our laws make it abundantly clear that Mr. Ault was entitled to effective
assistance of counsel throughout the entire adversarial process, as attorneys have a
“duty to bring to bear such skill and knowledge as will render the trial a reliable
adversarial testing process.” Id. at 688. The Defendant’s fundamen