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Paee:935

IN THE CIRCUIT COURT OF THE
NINTH JUDICIAL CIRCUIT IN AND

2 FOR ORANGE COUNTY, FLORIDA

3 CASE NO. 2009-040473-0

4 TROY and PAULA ANDERSON,

5 Plaintiffs,

e vs.

7 HILTON HOTELS CORPORATION, a
foreign corporation, doing

8 business as EMBASSY SUITES
ORLANDO AT INTERNATIONAL DRIVE

9 AND JAMAICAN COURT, also doing
business as HILTON WORLDWIDE,

10 SECURAMERICA, LLC, a foreign

corporation, a/k/a
11 SECUREAMERICA, LLC, W2007

EQUITY INNS REALTY, LLC,
12 INTERSTATE HOTELS & RESORTS,

INC. , a Florida corporation,
13

Defendants.
14

15

16 TRANSCRIPT OF PROCEEDINGS BEFORE
THE HONORABLE F. RAND WALLIS

1 '¯1

VOLUME VII
18 (Pages 935 through 993)

19

20 DATE: September 24, 2012 -
October 1, 2012

21

PLACE: Orange County Courthouse
22 Courtroom 18B

425 North Orange Avenue
23 Orlando, Florida 32801

24 REPORTED BY: Emily W. Andersen
Registered Merit Reporter

25

Milestone | Reporting COmpany
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Page: 93

1 A P P E A R A N C E S:

The Wiseman Law Firm
3 1115 East Livingston Street

Orlando, Florida 32803
4 (407) 420-4647

Attorneys for the Plaintiff
5 By: Simon L. Wiseman, Esquire

6

Riley Allen Law Firm
7 429 South Keller Road

Suite 300
8 Orlando, Florida 32810

(407) 838-2000
9 Attorneys for the Plaintiff

By: W. Riley Allen, Esquire
10

11 Wicker, Smith, O'Hara, McCoy & Ford, P.A.
100 North Tampa Street

12 Suite 1800
Tampa, Florida 33602

13 (813) 222-3939
Attorneys for the Defendant, Hilton Hotels

14 Corporation
By: Michael Reed, Esquire

15 Shelley Leinicke, Esquire

16

Mitrani, Rynor, Adamsky & Toland, P.A.
17 2400 North Commerce Parkway

Suite 202
18 Weston, Florida 33326

(954) 335-1010
19 Attorneys for the Defendant, SecurAmerica LLC
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1 Is that unreasonable for Mr. Anderson to be

2 afraid for her safety?

3 " Ts that what you told people at the

4 hospital?"

5 "Yeah. I told them I don't want her up there

6 because it they came back - - you know. "

7 "How would they know where you were?"

8 "I have no idea. I was going by what the

9 police said. The police said that they might come

10 to my house" -- now, he stopped -- "because they

11 could have got my insurance papers out of my car.

12 That was just spooky, and then they had me under an

13 assumed name which made me think they were coming

14 back to the hospital."

15 Counsel forgot to read that part to you, but

16 that part is important because it's clear that there

17 was a lot of Concern for her safety. They had

18 papers, the registration of his vehicle, sufficient

19 to be able to identify where he was. I think that's

20 very reasonable. And again, it just reflects giving

21 you part of the facts and not all of the facts.

22 Thank you, Your Honor.

23 THE COURT: I'm going to declare a mistrial.

24 I have concerns as far as the representations that

25 have been made thus far to the jury.
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1 I have concerns about the ruling on The Naked

2 Truth case and how that has played out in front of

3 this jury.

4 I have concerns as far as representations made

5 as far as what conduct, actually, was -- from the

6 defense taking the position was so public, as far as

7 the spending of money. I don't see, at this point,

8 that the Defendant has established anything near or

9 short of just mere conjecture, as far as whether

10 that evidence should be presented in front of this

11 jury.

12 I am going to go back and tell the jury that

13 I've declared a mistrial and excuse them at this

14 point.

15 I would like to reconvene a hearing on

16 wednesday to discuss the ruling on The Naked Truth

17 case and whether or not any activities of the

18 Defendant should be present in front of this jury

19 when this case is retried. And it will be set for

20 trial on October 22nd of this year, obviously. It's

21 a 2008 case, so I imagine it would be number one on

22 the docket, two-week trial period.

23 And so we will reconvene on Wednesday. I will

24 ask Counsel to call my judicial assistant and find

25 out when the hearing time will begin. And I am
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going to set aside two hours for the hearing wi th

2 regard to the allegations, both of pre -- the

3 pre-event actions of the Plaintiff and Ms. Parks,

4 and also I would like to have a hearing and have the

5 Defendants present all itemized evidence they

6 believe established the defense of comparative

7 negligence that they believe entitles them to

8 present that argument to this jury.

9 I will see Overyone on Wednesday.

10 (The trial was concluded at 9:43 a.m.)

11

12
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1 instructions, and all of the special instructions

2 that the plaintiff has asked for.

3 This one concerning duty replicates the

4 401.20, which the Court has agreed to give. And as

5 to Embassy Suites' duty, the Court, I'm sure, is

6 well aware of the large body of case law that says

/ in all but the most exceptional circumstances, the

8 only jury instructions that are to be given are

9 those that are standard, and this is not a standard

10 instruction.

11 And the Court is already instructing the jury

12 concerning Embassy Suites, the claim whether

13 Embassy Suites negligently failed to maintain its

14 premises in a reasonably safe condition, and this

15 instruction would be highly prejudicial and we

6 believe erroneous.

17 TIIE COURT: Okay. I'm not going to rule on

18 that special instruction at this time. I'll look

19 at that while we're going this morning in the

20 morning session, and we can have further argument

21 if necessary on that.

22 Then we have the proposed instruction on

23 preliminary issues, vicarlous liability.

24 Before we do that, do we have all the jurors

�04225 here?
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THE COURT DEPUTY: Not yet.

2 THE COURT: Okay. How many are we missing?

3 THE COURT DEPUTY: He's checking right now.

4 THE COURT: Okay.

5 MS. LEINICKE: What was the instruction the

6 Court just referenced?

7 THE COURT: This is -- it's just at the end of

8 the plaintiff's. It's entitled: 401.14,

9 Preliminary Issues, Vicarious Liability.

10 MR. WISEMAN: Yes, Your Honor.

11 As with regard to the agency, it's taken

12 straight from the standard instructions,

13 Your Honor.

14 There has been testimony in this case through

15 Alonzo Alvarez that W2007 was its agent. And in

16 i addition to that, there was a management agreement,

17 wherein it states very clearly Lhat they are, in

18 fact, agents of W2007.

19 MS. LEINICKE: Your Honor, we would object. I

20 don't think it's necessary to do that. And the way

23 the jury instructions are set up, it's identifying

22 Embassy Suites as, effectively, all of our group of

23 defendants. There's really no reason to have a

24 special instruction concerning agency.

25 MR. WISEMAN: Judge, if I may respond.
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The defendants and plaintiffs have both agreed

2 that Embassy Suites has been clumped together as

3 all of these three entities, W2007, Interstate, and

4 Hilton Hotels Corporation.

5 If the defendants are inclined to agree to

6 that, that they are all one, as is set forth in the

7 verdict form, I don't think we have a problem with

8 that, because it may well confuse the jury

9 somewhat.

10 THE COURT: Well, that's my concern, is I

11 think the first we ever heard of these entities is

12 that one deposition.

13 I haven't seen the verdict form, but my

14 understanding is that you-all have agreed upon a

15 verdict form. Is that right?

16 MR. WISEMAN: Yes, Your Honor.

17 MS. LEINICKE: I think there's some minor

18 tweaking that needs to be done, but we've agreed

19 substantively with it.

20 THE COURT: Okay. Well, what you haven't

21 agreed upon, does that have anything to do with the

22 substance of this instruction that we're talking

23 about or -- my concern is that it would confuse the

24 jury, and that's entirely my concern. And I know

25 the 5th DCA, that's going to be their concern.
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1 Obviously, I don t want to confuse the jury.

2 And if you-all have an agreement which would result

3 in having this whole thing cured by the verdict

4 | form, then I don't see any need to have this

5 instruction.

6 MR. WISEMAN: I agree, Your Honor, absolutely.

7 MS. LEINICKE: Yeah, I don't think there's any

8 reason for this instruction on agency. The jury is

9 not being asked in its verdict to determine agency.

10 That's not been a disputed issue in this case.

11 THE COURT: Okay. So subject to you-all

12 agreeing, totally agreeing on even the minor issues

13 with regard to the verdict form, it would be my

14 intention not to give this jury instruction.

15 MR. ALLEN: Your Honor, just so long as -- so

16 the record is clear, we only put the testimony on

17 to establish the relationships. And if the

18 relationships are stipulated to, that they all are

19 in the same pot, then we don't have a problem with

20 that. If that's the position, then it eliminates

21 that potential confusion and we'd agree.

22 we only put it on just because we have to

23 prove up those elements, if there was going to be a

24 dispute.

25 THE COURT: Okay. Well, I guess my other

- = -=- :== . --- =- =- - == == -== =-- = =-- =- ---_--
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1 question, then, is if it's a stipulation, is it a

2 stipulation that you would seek to have me read to

3 the jury, or is there any need to even do that, if

4 there's going to be an agreement from the

5 defendants, that based upon your agreeing to the

6 verdict form, it's not necessary to even address

7 that with the jury?

8 MR. ALLEN: I think --

9 MS. LEINICKE: The --

10 MR. ALLEN: Sorry.

11 MS. LEINICKE: Pardon me. I didn't mean to --

12 go ahead.

13 MR. ALLEN: No, go ahead.

14 MS. LEINICKE: The latter, Your Honor.

15 Embassy Suites is the entire penumbra of the

16 Embassy Suites people, and the jury will be asked

1/ about Embassy Suites. I don't think there's any

18 need for any special instruction or advisory to the

19 jury on that.

20 MR. ALLEN: And, Your Honor, the only response

21 I would have is that Ms. Bonner, the first witness

22 that came on by video and she asked the question,

23 Who is Interstate --

24 THE COURT: Right.

25 MR. ALLEN: -- I think they need to understand
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1 that all these parties are lumped together by

2 stipulation of the parties.

3 It doesn't imply anything negative for the

4 defendants to say we're all lumped together, but

5 her specific question, I think, justifies giving

6 that information to the jurors so they are not then

7 confused. And it might be appropriate to say, So

8 when you see the verdict form, or whatever, you'll

9 see them identified as Embassy, but it includes

10 W2007, et cetera.

11 MS. LEINICKE: Your Honor, when the question

12 was posed, my recollection is the response was,

13 That will be answered for you momentarily, or

14 shortly with the testimony, and then the next

15 witness or two talked about Interstate and the

16 hierarchy and how they're tied together.

17 I think it's been resolved by the evidence,

18 and there's no need for an instruction on that

19 point.

20 THE COURT: You can respond.

21 MR. ALLEN: Her question doesn't explain who

22 Embassy Suites is, in the overall picture, in light

23 of her question. If we're all in agreement that

24 they're all clumped together, I don't see there

25 being a problem just letting them know they're all
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1 clumped together, specifically because of

2 Ms. Bonner's question.

3 Because it otherwise might be confusing,

4 they'd think to themselves, What happened to

5 Interstate.

6 THE COURT: I agree. I think it can be

7 resolved by a one sentence stipulation, just

8 something to the effect of: Members of the jury,

9 you're to assume, for the purposes of your

10 deliberations, that Interstate Resorts and Hotels,

11 Inc. -- let's see.

12 MR. WISEMAN: Hilton Hotels Corporation,

13 Your Honor.

14 THE COURT: Just that the three entities,

15 however it's going to be worded, that they are to

36 be considered as one or the same?

17 MR. ALLEN: Yes, Your Honor, I think that

18 would be fair.

19 THE COURT: All right.

20 MS. LEINICKE: Again, for the record, we would

21 object, but we'll work with plaintiff's counsel to

22 come up with a statement.

23 THE COURT: Okay. If plaintiff's counsel

24 could draft a one or maybe, maybe, two sentence

25 stipulation to read, then I will not read this jury

Milestone | Reporting Company

App.73



07/02/2013 @ 3:15 PM FILED IN OFFICE LYDIA GARDNER CLERK OF CIRCUIT COURT ORANGE CO FL

Paue: 2259

1 instruction.

2 Where do we stand now?

3 COURT DEPUTY: We're missing three.

4 MS. LEINICKE: The jury instruction we were

5 just handed concerning you're not to place any

6 blame or negligence on the assailants who robbed

7 and shot the plaintiff, Troy Anderson. It goes on,

8 but that's the one we're talking about.

9 That was not part of the packet we were

Ic originally handed. I understand it was e-mailed

11 somewhere along the line, but I didn't see it until

12 just now.

13 The same arguments, Your Honor, as we made on

14 the other issue as to Po --

15 THE COURT: I need to see that one. Is that

16 one --

17 MS. LEINICKE: -- Folks, P-o F-o-1-k-s.

18 MR. WISEMAN: May 1 approach?

19 THE COURT: Wait.

2c l'm sorry, is that --

21 MS. LEINICKE: It is not a standard

22 instruction. The jury is being instructed

23 specifically to consider only negligence of

24 Embassy Suites, SecurAmerica, and Troy Anderson.

25 They are being asked to state a percentage of
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1 MR. WISEMAN: Yes. I don't think there was

2 any dispute over it, Your Honor, it was just a

3 matter of when we were going to do it.

4 THE COURT: Okay.

5 MR. REED: I had no objection to them being

6 published. I'm not sure if putting them on the

7 screen, if counsel's going to put them on the

a screen --

9 MR. WISEMAN: And that's fine, Your Honor.

10 MR. ALLEN: Oh, no, no, we weren't going to do

11 that, we were just going to read the question and

12 . the response.

13 THE COURT: Okay. All right.

14 MR. WISEMAN: And I guess the only outstanding

15 issue --

16 MR. ALLEN: We had the Robert Wombolt issue,

17 Your Honor, that you had rcscrved ruling on, in

18 reference to the testimony that was effectively

19 stricken. And you had just reserved ruling, so we

20 just had that as an issue out there.

21 THE COURT: Okay. And I'm going to deny that

22 request to reopen that testimony at this point.

23 MR. ALLEN: Okay.

24 THE COURT: And with that, why don't we go

25 ahead and do the -- have the testimony, have the
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witness, and then we'll have -- the plaintiff can

2 publish the request for admissions, then I will

3 read what has been prepared, as far as reading to

4 the jury the fact that -- I don't know, have the

5 defendants seen this, as far as, "Members of the

6 jury, you can assume, for purposes of your

7 deliberation, that Interstate Hotels and Resorts,

8 Inc., Hilton Hotels Corporation, and W2000 Equity

9 Inns Realty, LLC are considered as one and the

o same. These defendants will be referred to in the

11 jury instructions and verdict form as

12 Embassy Suites."

3 MS. LEINICKE: That's correct. Again, over

14 our objection, but we agree to the instruction as

15 worded.

16 THE COURT: Okay. All right. And I will read

17 that last thing before we break for lunch.

18 MR. REED: Judge, I wanted to make a

19 correction.

20 MR. WISEMAN: It should be W2007, Your Honor.

21 THE COURT: Yeah, it was 2007.

22 MR. WISEMAN: Sorry. I just wanted to make

23 sure.

24 THE COURT: And then we'll break for lunch and

25 then have them come back. Let's see where we end
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1 THE COURT: All right. Seeing no hands.

2 Ma'am, you may step down.

3 (Witness steps down.)

4 THE COURT: And before we break for lunch, I

5 wanted to check back with you-all and find out,

6 does anybody have any commitment that would not

7 allow you to stay past 5:00?

8 (Jurors raise hands.)

9 THE COURT: Okay. I see hands. That's no

10 problem. So what we will do is, we are going to

11 make final preparations prior to the closing -- the

12 jury instructions and then closing arguments.

13 We're going to excuse you for lunch, and we

14 will resume back at 1:00. So please, once again,

15 do not discuss the case amongst yourselves or with

16 anybody else, and we'll see you back at 1:00.

17 All rise for the jury.

18 (The jury left the courtroom after which the

19 following proceedings were had:)

20 THE COURT: Okay. Can we handle the proffer

21 and the directed verdict motions now? Can we

22 handle those now, get a proffer?

23 MR. REED: I can start it.

24 THE COURT: Well, I guess maybe we should

25 handle the motions and then let you-all break and
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go to lunch.

2 MR. REED: All right. If I can be heard,

3 Judge, on behalf of -- first, I would like to move

4 for partial summary judgment on behalf of Hilton

5 Hotels Corporation, because there has been no

6 record evidence that substantiates that any

reasonable jury, considering the evidence in the

8 light most favorable to the plaintiff, and now that

9 the case has been completed and all inferences,

lo therefore, no reasonable jury could return a

11 verdict in favor of Hilton Hotel Corporation.

I 12 Specifically, it's not been demonstrated but is

13 necessary that some record evidence of exercising

14 some kind of control or judgment in some way that

15 has been controlling in the manner and the nature

16 in which the security services have been provided

7 at the hotel, which was the complained of mechanism

18 of injury to the plaintiff on the premises of the

19 Embassy Suites, and, therefore, I'd ask that the

20 Court direct a verdict in favor of the Hilton Hotel

21 Corporation as a party defendant.

22 THE COURT: Response.

23 MR. WISEMAN: Your Honor, as to the

24 Embassy Suites defendant, it's our position that

25 we've met our burden with regard to knew or
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1 reasonably should have known about the

2 September 16, 2008 armed robbery, which obviously

3 makes it more foreseeable with regards to Lhe

4 February 26, 2008 armed robbery, which we cited to

s the Court, prior to this, the Foster versus Po

6 Folks case. There is ample evidence in that

7 regard.

8 I would probably just cite to the Court the

9 prior testimony that I cited to in the summary

10 judgment motion, with regard to the testimony of

11 Ron Caimano. Ron Caimano -- and we've heard the

12 video deposition testimony, Your Honor.

13 He has said that Hilton came down on, I

14 believe it was two occasions each year, based on

15 their relationship with Interstate, pursuant to the

16 franchisor/franchisee agreement, on pages 114

17 through 120, which was played during this trial, of

18 Ron Caimano's deposition.

19 It addressed those visits and indicated that

20 those quality assurance inspections occurred twice

21 a year where Hilton would come down and inspect

22 security issues, to include lighting.

23 Additionally, Hilton was told to make changes

24 to security issues, such as lighting, that they

25 would be required to do so, and we've heard
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evidence in that regard. I'll be happy to read

thaL into the record. It's already part of the

3 record.

4 THE COURT: Okay. Based upon the testimony,

5 primarily of Mr. Caimano, I believe the jury should

6 at least consider that issue.

'l The testimony concerning the inspections by

8 Hilton, I believe, would be relevant to whether or

9 not there was control and whether Hilton should or

lo should not have known of these other events. So I

11 will deny the motion.

12 MR. REED: Thank you, Judge.

13 And the next motion we would make would be a

14 partial summary judgment for the property owner,

15 W2007 Equity Inns Realty, LLC, and Interstate.

16 Well, I'll move Interstate separately -- because --

17 for basically the same argument. There has not

18 been sufficient evidence in front of this jury to

19 demonstrate adequate control over what occurred, or

20 what should have occurred on September 26th, when

21 Mr. Anderson was shot, and no reasonable jury,

22 considering all of the evidence that's been

23 elicited, including all inferences favorable

24 therefrom, would warrant a verdict against W2007

25 Equity Inns Realty.
L_ _ _
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THE COURT: Response.

2 MR. WISEMAN: Judge, as Your Honor knows,

3 there's a management agreement, which is in

4 evidence, with Interstate and W2007, which states

5 very clearly, in accordance with Mr. Alvarez'

6 deposition testimony, that they are considered

7 agent of W2007, and Interstate being an agent of

8 W2007. He then confirmed that in his testimony.

9 Mr. Caimano also testified that they came down

10 and inspected the Embassy Suites periodically,

11 three to four times a year, which would include

12 inspecting security, page 128, line 23 through page

13 129, line seven, which was played to this jury.

14 I would obviously cite the pertinent case law

15 with regard to the standard on -- I think we have

16 an agreement.

17 MR. REED: No, there's no agreement.

18 MR. WISEMAN: Mr. Reed pointed out -- during

19 my argument, Your Honor, I would point out that

20 they had a nondelegable duty.

21 In addition, I'd just cite for the Court the

22 Etheredge versus Walt Disney World case, 999 So.2d

23 669, which has set forth the standard with regard

24 to a directed verdict and that there be reasonable

25 evidence needed. And, obviously, there should be
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all reasonable inferences drawn in favor of the

2 plaintiff and in the light most favorable to the

3 plaintiff.

4 THE COURT: And I believe that the entry of

5 the exhibit with regard to the agreement is

6 sufficient for the jury to consider. There hasn't

7 been any testimony that disputes the accuracy of

8 that, and I will deny the motion for directed

9 verdict as to W2000 [sic].

10 MR. REED: Judge, we'd make the exact same

11 argument -- I won't belabor the point -- for

12 Interstate Hotels and Resorts.

13 THE COURT: Any different argument?

14 MR. WISEMAN: Other than all the testimony

15 with regards to what Mr. Vergara and Mr. Caimano

16 have said with regard to the unacceptability of the

17 four to six minutes patrolling on the evening of

18 the 26th, that they should have known about the

19 armed robbery prior to that, in addition to the

20 patrol periods on the 26th on the exterior versus

21 responding to guest requests for bed items and bell

22 carts.

23 Obviously, Mr. Vergara's testimony with regard

24 to the lighting, in addition, is inconsistent with

25 the CCTV. The lighting speaks for itself. And,
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1 obviously, we've heard numerous testimony with

2 regard to the lighting as well.

3 So that's the basic summary, Your Honor.

4 THE COURT: Okay. And I find there's

5 sufficient evidence such that the jury should

6 consider that as well, in light of the additional

7 -- the testimony that's already been highlighted,

8 as far as W2000 [sic], and what has now been added

9 by plaintiffs' counsel, I'll deny that motion for

lo directed verdict.

11 MR. REED: Same argument, Judge,

12 Embassy Suites Orlando at Jamaican Court and Hilton

13 Worldwide.

14 THE COURT: Anything different?

15 MR. WISEMAN: Well, actually, I don't think

16 Embassy Suites are a separate defendant here,

17 Judge. There are three defendants, Interstate,

18 W2007, and Hilton Hotels Corporation. We've taken

19 care of all three of those. I think there's a

20 separate Embassy Suites, defendant, is doing

21 business as defendant, Your Honor.

22 THE COURT: Okay. And I'll deny the motion

23 for directed verdict as to Embassy Suites as well,

24 for the same reasons previously stated.

25 MR. REED: Thank you, Judge.
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THE COURT: Anything else?

2 MR. WISEMAN: Well, we would like to move for

3 directed verdict, but we want to take care of

4 SecurAmerica's motion first, Your Honor.

5 MR. ADAMSKY: Your Honor, briefly.

6 For the record, SecurAmerica moves for a

directed verdict. There is insufficient evidence

8 for the jury to conclude that we were negligent,

9 and we satisfied the terms of the contract and

10 provided a qualified security guard and we would

11 request a directed verdict, for the record.

12 THE COURT: Response.

13 MR. WISEMAN: With regards to a reasonable

14 basis, Judge, we've shown that. Mr. Bovich has

15 testified that four to six minutes spent patrolling

16 the exterior was unacceptable, that the employment

37 process for Mr. Lucuara was unacceptable, in Lhat

18 there was no background check for 11 months after,

19 no correct completion of the culture form, and, in

20 general, he did not -- or SecurAmerica did not

21 complete a thorough background check and that was

22 unacceptable. He also stated that he should have

23 known about the 16th, and unacceptable that he

24 didn't know, and that no changes were made between

25 the 16th and the 26th to the lighting.
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1 THE COURT: And I will deny the motion for

directed verdict, as it concerns SecurAmerica,

3 finding that the jury has heard evidence that would

4 draw into question, at least the argument can be

5 made, that SecurAmerica was negligent in providing

6 ! services, especially in light of the testimony of

7 their own employees and the requirements that were

8 established, as far as what Embassy Suites expected

9 of SecurAmerica. And I will deny that motion for

10 directed verdict.

11 MR. ADAMSKY: Your Honor, may I just have the

12 record reflect that that motion was made after the

13 plaintiffs' case and I'm now renewing it at the

14 close of --

15 THE COURT: Yes.

16 MR. ADAMSKY: Make sure the record's clear on

17 that.

18 THE COURT: Yes.

19 MR. ADAMSKY: And both motions have been

20 denied?

21 THE COURT: Yes.

22 MR. REED: Same for us, Judge.

23 THE COURT: Yes.

24 MR. WISEMAN: Judge, at this time, if we could

25 . move for a directed verified as to the comparative
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negligence of Troy Anderson. The Court has already

2 read the Orlando Executive Parking versus PDR case,

3 402 So.2d 442, specifically at pages 446 and 47, as

4 a 5th District Court of Appeal case from 1981, and

5 it states as follows: We reject as entirely

6 fallacious the defendant's claim that the brutal

7 and deliberate act of the rapist murderer

8 constituted an independent intervening cause which

9 served to insulate him from liability, as well as

10 establish that it's a reasonable possibility that

11 the intervention, criminal or otherwise, of a third

12 party is the avoidable risk of harm, which, itself,

13 causes one to be deemed negligent. The occurrence

14 of that very conduct cannot be superseded, a

15 superseding cause of a subsequent misadventure.

16 There has been no evidence in this case that

17 Mr. Anderson did anything wrong in this regard to

18 cause himself to be shot, and it would be

19 inappropriate to place him on the verdict form

20 given the case law, Your Honor.

21 THE COURT: Response.

22 MS. LEINICKE: Your Honor, the jury has heard

23 evidence that Mr. Anderson did not park where

24 Mr. Steiner directed him to park, which would have

25 been on the end of the turnaround, but, rather, he
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1 independently decided to park e he did.

2 We believe that is evidence of comparative

3 negligence, that he chose to park in what he said

4 was a dark area.

5 THE COURT: Okay. Anything else to add,

6 Mr. Adamsky?

7 MR. ADAMSKY: No other argument, Your Honor.

8 THE COURT: Okay. Brief response.

9 MR. WISEMAN: Yes.

10 Ron Caimano testified that, in fact, he had

11 informed Mr. Anderson -- sorry. That in speaking

12 with Mr. Steiner, Mr. Steiner informed Mr. Anderson

13 to park where he ultimately parked, and that's

14 quoting, "where he ultimately parked." In

15 addition, Troy -- Mr. Anderson has testified in

16 that regard as well.

17 And that would be, obviously, an admission

18 from Mr. Caimano with regard to where Mr. Steiner

19 directed Mr. Anderson to park.

20 THE COURT: Okay. I believe the argument --

21 that there has been sufficient evidence for the

22 jury to at least consider the issue of the

23 comparative negligence, based upon the direction on

24 where to park, and I will deny the directed verdict

25 from the plaintiff with that regard.
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1 Anything else?

2 MR. WISEMAN: I guess the only question in

3 that regard would be just to make sure that the

4 motion in limine, with regard to the Orlando

5 Executive Park case, be, you know, still in place

6 and the defendants not be permitted to argue

7 Contrary to that, other than to argue that he

8 didn't follow the direction, or he made his own

9 decision to park there. I think, you know, there

10 may be a combination of evidence there, and we can

11 both argue that. But as long as we're clear on

12 that, Your Honor.

13 THE COURT: Response.

14 MR. REED: You're just going to have to

15 refresh my recollection about the Orlando Executive

16 Park case, I wasn't at the hearing. But are you

17 talking about the evidence to be argued to the jury

18 as to where he chose to park? Is that what you

19 mean?

20 MR. WISEMAN: Well, you can't argue that Troy

21 was at fault for being shot.

22 THE COURT: For anything other than --

23 MR. WISEMAN: Exactly, Your Honor. Anything

24 other than being directed to -- or making a

25 decision to park where he parked.
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1 MR. REED: I good with that, Judge.

2 MR. ADAMSKY: And likewise, Your Honor,

3 plaintiff should not be permitted to argue that

4 Jason Lacuara's reaction after this, after the

5 incident had occurred, they shouldn't argue that

6 negligence, because that's not relevant to

7 preventing the crime. So I think that that should

8 be the flip side of that argument as well.

9 MR. ALLEN: Your Honor, I would just submit

10 that Mr. Lucuara's testimony is now before the jury

11 as to what he did. And his perception or portrayal

12 of what he did and how he interacted with

13 Mr. Anderson, what he allegedly performed at the

14 scene, is contrary to the video. And the jurors

15 have seen the video. It speaks for itself.

16 I mean, it's certainly appropriate to identify

17 that contrary to Mr. Lucuara's testimony, he didn't

18 render the assistance that he claims. He walked

19 around holding a towel, and finally comes and lays

20 the towel down after several minutes. He didn't do

21 any of the things that he said that he did.

22 THE COURT: I think the issue is, and this is

23 where I see it, is his actions are his actions, and

24 his actions are documented in the videotape.

25 And the videotape is admitted into evidence,
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1 and you can comment upon what his actions were and

2 how they were or were not consistent or

3 inconsistent with what any of the other witnesses

4 said, including himself.

5 Then categorizing that or arguing that as

6 negligence, as far as how he acted after the event

7 took place, I think the point is we}1 taken. But

8 I'm not going to forbid any party from commenting

9 upon what the jury saw in plain view on the

10 videotape.

11 MR. ALLEN: And I'm perfectly fine with that,

12 Your Honor. I wouldn't comment about him being

13 negligent after the fact, it's just his conduct

14 speaks for itself in the video. We would like to

15 comment on that.

16 THE COURT: Okay. All right. And I think

17 that's fine.

18 MR. ALLEN: Thank you.

19 THE COURT: All right. Anything else?

20 MR. ADAMSKY: No, sir.

21 THE COURT: Okay. All right. Then I'm going

22 to e-mail the instructions that'll have the full

23 instructions and the adverse inference, and we can

24 talk about where to insert the adverse inference

25 within the sequence of the jury instructions, and
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that will go out right now. And we'll see

2 everybody back at 1:00.

3 MR. ADAMSKY: One more thing, I'm sorry,

4 Your Honor, I forgot.

5 I have not seen what plaintiff intends to show

6 in closing. When are we supposed to exchange that

7 information?

8 THE COURT: Right now.

9 MR. REED: And, Judge, the defense withdraws

10 its retained experts, and you can't comment on them

11 unless you called them.

12 MR. ADAMSKY; We've withdrawn ours as well.

13 MR. ALLEN: I think both parties agreed not to

14 comment on experts who weren't called.

15 MR. WISEMAN: Judge, if we can, after lunch,

16 just publish the medical bill summary and the

17 request for admissions.

18 THE COURT: Okay.

19 MR. ADAMSKY: Do you-all have what you're

20 going show?

21 MR. ALLEN: Well, I didn't know we were going

22 to have closings today, so we didn't have anything.

23 The only thing we'd use is the jury instructions

24 and -- these are just medication records that just

25 really show which medications --
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1 MR. ADAMSKY: You're going to use the jury

2 instructions?

3 MR. ALLEN: Yeah. We'd prefer that --

4 MR. ADAMSKY: Your Honor, may we approach?

5 Do you want to do this now or after lunch?

6 THE COURT: It depends upon how long this is

7 going to be.

8 MR. ALLEN: It'll be very brief.

9 They have the jury instructions, but they have

10 them in a different format than how they appear for

11 the Court, and they have the particular word

il2 highlighted in red. So I don't mind them using the

13 jury instructions at all, I just think that

14 highlighting them is inappropriate.

15 THE COURT: Let me see.

16 MR. ADAMSKY: Your Honor, if I could just hand

17 you a set and show you what I've done.

18 May I approach?

19 THE COURT: Yes.

20 MR. ADAMSKY: I just highlighted the words

21 that I want to talk about. I blocked and pasted

22 this from the Supreme Court website. I didn't have

23 the -- I still don't have the final typewritten

24 thing, so I wanLed to prepare it, and that's what I

25 did with the jury instructions. Your Honor can
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1 look through it.

2 And there's a couple of quotes there trom

3 trial testimony that I've taken from the

4 transcripts, and I've actually blocked and pasted

5 those from the transcripts.

6 And I have one overhead view that was shown

7 to -- Your Honor, I have the daily activity report

8 as part of that.

9 THE COURT: Okay. I don't have any objection

lo -- I mean, I don't have -- I will overrule an

11 objection to using -- you can use the text of the

12 jury instructions and highlight what you want to

13 highlight. Just make sure that that's exactly how

14 they're going to be word for word in the jury

15 instructions.

16 MR. ADAMSKY: Okay. When Your Honor e-mails

17 it, I'll take a look at it.

18 THE COURT: Okay.

19 MR. ADAMSKY: And, Your Honor, as far as the

20 exhibits that are in evidence, of course we can

21 display those?

22 THE COURT: You can use any exhibits that are

23 in evidence, yes.

24 MR. ADAMSKY: Thank you.

25 THE COURT: The only thing that you have to
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1 show to the other side is a demonstrative aid that

2 is not in evidence and see if there's any objection

3 to that.

4 MR. ADAMSKY: Yes, sir. That's what I

5 thought.

6 THE COURT: All right.

7 MR. ALLEN: This is from the trial, these

8 excerpts. We can address -- I mean, we'll figure

9 this out.

10 THE COURT: Okay. Thank you.

11 (Luncheon recess was taken from 11:50 a.m. to

12 i 12:53 p.m. after which the following proceedings

13 were had:)

14 THE COURT: Okay.

15 MS. LEINICKE: May it please the Court.

16 I'm handing the Court an original and six

17 copics of the verdict form as the parties have

18 agreed.

19 THE COURT: Okay.

20 MS. LEINICKE: And let me also hand you --

21 I've made two sets of the jury instructions. The

22 set that the Court sent to the parties -- and I've

23 talked with Mr. Allen, and I believe he concurs,

24 has both large font and small font, in terms of

25 type size, and so I printed them exactly as the
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1 All right. Members of the jury, you can

2 assume, for purposes of your deliberation, thaL

3 Interstate Hotel and Resorts, Inc., Hilton Hotels

4 Corporation, and W2007 Equity Inns Realty, LLC are

5 considered as one and the same. These defendants

6 will be referred to in the jury instructions and

7 verdict form as Embassy Suites.

8 (Proceedings continued in Volume XVIII.)

9

10

11

12

13

¯l4

15

16

17

18

19

20

.22
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24

.25
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IN THE CIRCUIT COURT OF THE
NINTH JUDICIAL CIRCUIT, IN AND

2 FOR ORANGE COUNTY, FLORIDA

3 CASE NUMBER: 2009-040473-0

4

TROY and PAULA ANDERSON,
5

Plaintiffs,
6

-vs-
7

HILTON HOTELS CORPORATION,
8 a foreign corporation, doing

business as EMBASSY SUITES
9 ORLANDO AT INTERNATIONAL DRIVE

AND JAMAICAN COURT, also doing
10 business as HILTON WORLDWIDE,

SECURAMERICA, LLC, a foreign
11 corporation, a/k/a

SECURAMERICA, LLC, W2007
12 EQUITY INNS REALTY, LLC,

INTERSTATE HOTELS & RESORTS,
13 INC., Florida corporation,

OsifGI

14 Defendants.

15 /
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17

18 VOLUME XVIII (Pages 2388 - 2563)

19
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20 November 2, 2012

21

PLACE: Orange County Courthouse
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23 Orlando, Florida 32801
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1 And that's part of what this process is about,

2 to try to fix what we can, help what we can. It we

3 can't do that, then we make up for what was lost.

4 So here, Dr. Deutsch went through and

5 identified the things that are even so

6 embarrassing, a Flexi-Seal fecal collector and

7 reusable underpads and diapers. Things that would

8 be so ultimately embarrassing for any man,

9 especially a big, strapping guy like Troy Anderson,

10 to have to try to deal with, but he's willing to do

11 what he needs to do.

12 Dr. Raffa. What Dr. Raffa does is reduce,

13 which is part of the process, he reduces to dollar

14 figures what the losses are. And when you retire,

15 you will receive a verdict form from His Honor and

16 it will have spaces on there -- it will have spaces

17 on there to fill in to identify the damages.

18 And I'm just going to recite for you, in terms

19 of the damages -- I want to run through quickly,

20 though, you're going to be asked, you know, was

21 there negligence. Was there negligence on the part

22 of Embassy Suites. And these are all, as far as

23 you heard, W2007, Hilton, Interstate, they're all

24 clumped together, it's Embassy Suites.

25 Was there negligence on the part of
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have ten minutes left?

2 THE COURT: Five.

3 MR. ALLEN: Okay. Thank you.

4 MR. REED: May it please the Court.

5 * * * * * *

6 CLOSING ARGUMENT
I

7 MR. REED: Good afternoon, ladies and

8 gentlemen. On behalf of Embassy Suites, the first

9 thing that I would like to do is tell you how much

10 I thank you for this invasion of your lives to

11 spend your time here with us in this very important

12 matter that, as I told you during jury selection,

13 is so important in our civil justice system,

14 because without you doing this work, our case of

15 civil justice just doesn't get done.

16 And when the jury selection process was going

17 on, I was explaining that in America, it's still

18 widely perceived that everybody gets a fair shake.

19 And there's just something truly, truly wonderful

20 about a system where we have people with a

21 controversy, whether it be a company versus an

22 individual or an individual versus a company, and

23 under the system of rules that we have, in terms of

24 evidence and civil procedure, we bring together

25 people from our community and everybody has their
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opportunity to have their say, and then the group

2 of people from the community come together with one

3 voice and decide the outcome of that. And that

4 truly is a wonderful thing that many other

5 countries aspire to have what we have.

6 And it is an important civic function, and I

7 thank you so much for doing it and being so

8 vigilant in taking notes and paying such close

9 attention.

10 And after a long time of doing this, which is

11 somewhat evident, you've probably noticed that when

12 you would go home at night and your spouse or

13 someone would talk to you, you probably felt like

14 you're tired. And you're thinking to yourself,

15 well, I've been sitting in this chair all day long.

16 But the degree of intensity, and it is natural --

17 and everybody that is a juror tends to do the same

18 thing. There's a focus that's just unlike any

19 other normal workday for you, because you're paying

20 such close attention to every moment, and that's

21 what makes you feel kind of tired at night.

22 I know that you've been thinking about the

23 evidence. And those of us who have been lawyers

24 for a long time kind of have a sense that we can

25 kind of feel like the jurors are ready for the
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case. And I have absolutely no doubt that you guys

2 are ready for this case. And it will be no sooner

3 the better that all the lawyer talking stops and

4 you guys get to go back there and spread the papers

5 out on the table and try and decide the outcome of

6 the case. So that's going to happen in short

7 order, members of the jury.

8 But something that over the years I have

9 commonly forgotten to do, and I don't mean to be

10 presumptuous, but as I mentioned in the jury

11 instructions -- or in the jury selection, there's a

12 written document that the judge is going to give

13 the collection of you one of. And also in the jury

14 instructions, it's a good idea to pick a foreperson

15 among your number who's going to be the person

16 who's going to record on this, and the instructions

17 tell you about that.

18 But mechanically -- and this is the point that

19 I don't mean to be presumptuous about, but in the

20 event, in the event, after you've had a chance to

21 consider the evidence and talk with each other

22 about the jury instructions and given all the

23 thought that you think it warrants, if you wish to

24 return a verdict for the defendants so that the

25 defendants win, the mechanical way to do that is by
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1 -- the first two questions are the liability

2 questions on this verdict form, because there's the

3 Embassy Suites, defendant and SecurAmerica.

4 So the mechanical way to return a verdict in

5 favor of the defendant, if that is your desire, is

6 to check no to these two questions and then merely

7 sign it, and then Deputy Triano, or whoever is the

8 deputy, will have made arrangements with you about

9 how it's to be returned to the courtroom.

10 So when the lawyers are finished talking, the

11 judge is going to have a few final instructions for

12 you, and then you will be retiring to that private

13 room that you have to deliberate. All the

14 photographs, the medical records, and the other

15 documentary things that we have that have been

16 introduced into evidence, will come back there with

17 you and you'll be able to, at long last, be

18 completely uninhibited and speak freely with one

19 another about the evidence and your thoughts about

20 the witnesses and lawyers, and things of that

21 nature.

22 Now, also, during the opening statement, one

23 thing that you might remember my saying is that

24 there is going to be evidence in this trial that is

25 simply not reconcilable.
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I mentioned that when you heard the original

2 statement from Mr. Allen and then I came second,

3 one of the things that I said is you're just simply

4 not going to be able to reconcile it.
I

5 Because, you know, sometimes both people can

6 be right about something, if there's a significant

7 contradiction in the testimony. Sometimes, it

8 might be a matter of degree. Maybe somebody is

9 completely wrong and the other one is partially

10 wrong versus somebody clearly right and somebody

11 clearly wrong.

12 But in a case like this, there's just such a

13 complete dichotomy, a complete dichotomy of what

14 the evidence is and who's commenting on it and what

is they have to say about it, it really becomes

16 difficult to try and Square it all up.

17 And so one of your jobs - thank God we have

18 this system, because one of your jobs is going to

19 be to decide, as a collective body, which witnesses

20 to believe, which witnesses not to believe.

21 Because it you can't square them up, you have to

22 think about the jury instructions, which will

23 shepherd you through the process, because the

24 plaintiffs have the burden of proof on their claim.

25 One thing of interest is that when I finish
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1 speaking to you today, I will not say another word,

2 because the plaintiffs have the burden of proof on

3 their claim. That means that when Mr. Allen

4 finished, and now I've had the opportunity to speak

5 and I can't speak anymore, he gets a little bit

6 ( more time.

7 | So that final crack at trying to persuade you

8 about some nuance on the evidence or a certain

9 perception that you might have, I don't get to

10 stand back up here and have something else to say

11 about it. So I would simply ask you that when

12 Mr. Anderson -- or Mr. Allen has an opportunity to

13 say something else, please listen to the filter of

14 what in the world might that pesky Mr. Reed have to

15 say about that, because I doesn't get another say

16 about it.

17 Now, why is it that I believe the correct

18 verdict, members of the jury, and the right thing

19 to do is to check no on these two questions?

20 Well, first of all, I want to tell you a

21 little bit about two important parts of these first

22 two questions. Because it says: Was there

23 negligence on the part of Embassy Suites which was

24 a legal cause of injury or damage to the plaintiff.

25 So it incorporates two things for which
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1 Judge Wallis is going to and has given you an

2 instruction. So Lhe question of was there

3 negligence, and he read that to you, that means a

4 failure to use reasonable care. Reasonable care,

5 not perfect care, not the most extraordinary care

6 known to mankind, just reasonable care. That's

7 what our community would expect. And someone doing

8 something that a reasonably careful person would do

9 or not do under circumstances or failing to do

10 something that a reasonably careful person would do

11 under like circumstances. So that's the first half

12 of the first question.

13 Negligence. The other half of the question is

14 that the negligence that's complained of in here,

15 for us, is the failure to have the kind of security

16 that's going to protect Mr. Anderson from the harm

17 that's complained of. But it has to be the cause

18 of the injury complained about here, getting shot.

19 So the negligence claim must be the cause, the

20 legal cause, of injury or damage to the plaintiff.

21 And let me mention to you a little bit about

22 what that says. The legal cause that's identified

23 in this first question, ladies and gentlemen, is

24 this: Negligence is a legal cause of injury or

25 damage if it directly and in natural, continuous
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sequence produces or contributes substantially to

2 producing such injury, loss or damage so that it

3 can be reasonably said that but for the negligence,

4 the loss, injury or damage would not have occurred.

5 There has been no proof of that whatsoever in this

6 trial, none whatsoever.

7 The plaintiff has to prove that by a certain

8 standard, by a certain form of persuasiveness, a

9 compellingness that means it rings true to you that

30 you are satisfied. And the way the law describes

11 that is the greater weight of the evidence. It

12 means the more persuasive and convincing force and

13 effect of the entire evidence in the case.

14 So that's what I want to talk to you about

15 now, because that hasn't been proved. And as I go

16 through this with you, members of the jury, I want

17 you to sort of keep in mind something that I asked

18 at the beginning of the jury selection process --

19 and I'll return to it momentarily.

20 Because it's not disputed for a moment that

21 Mr. Anderson has been injured, he's been shot, for

22 goodness sake, he's been hospitalized. There's no

23 doubt that that bullet entering his body -- those

24 bullets entering body could have hit different

25 organs, the man could have died. He has got this
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1 residual defect that's been complained about.

2 Nobody would wish that on anybody.

3 But that is part of the damages portion of the

4 case that you reach after and only if you are

5 satisfied that the preliminary threshold issues

6 have been proven by the legal standard that our law

7 requires, which is the more compelling and

8 convincing force and effect of the entire evidence

9 : in the case, because, members of the jury, what

10 this is about, first and foremost, before that is

11 ever considered, is the attribution of

12 responsibility which was being complained about

13 here. And that is why we are in this courtroom.

14 Now, I first want to talk with you about

15 Mr. Anderson. Because as the Court has told you, I

6 one of the things that you should consider is

17 whether to believe people. And I really like to

18 think of it as what rings true to you. And when

19 you become a juror, much like I told you during the

20 jury selection process, you don't have to leave

21 your compassion at the door, well, you certainly

22 don't have to leave your common sense at the door.

23 That belongs in the jury room. That belongs in the

24 conversation, when you're talking to one another.

25 One other point, as you begin the
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1 conversation, remember, it all works better if

2 everybody have a fair say, everybody gets to have a

3 fair shake. I know everybody will do that. But

4 here's what the believability instruction will help

5 guide you through when you talk about the

6 witnesses. And in my judgment, this is essential

7 to an analysis of whether you find something

8 persuasive or not.

9 In evaluating the believability of any witness

lo and the weight you will give to the testimony of

11 any witness. And that's a significant point to

12 remember for the jury about the weight, the scales

13 of justice, and when you begin to tip the scales,

14 here's where the weight begins to start to matter.

15 Because it's the people that you find persuasive

16 that tend to have more pressure on the scales, or

17 some piece of document material or a photograph.

18 That's when the scales begin to tip.

19 The plaintiff's burden is to tip those scales

20 in their favor by the standard that the jury

21 instructions tell you. So here's what the

22 instruction says: You may consider the demeanor of

23 the witness while testifying, the frankness or lack

24 of frankness of the witness, the intelligence of

25 the witness, any interest the witness may have in

Milestone | Reporting Company

App.109



07/02/2013 @ 3:15 PM FILED IN OFFICE LYDIA GARDNER CLERK OF CIRCUIT COURT ORANGE CO FL

Page: 2456

1 the outcome of the case, the means and the

2 . opportunity the witness had to know Lhe facLs about

3 which the witness testified, the ability of the

4 witness to remember the matters about which the

5 witness testified, the reasonableness of the

6 testimony of the witness considered in the light of

7 all of the evidence in the case and in the light of

8 your own experience and common sense.

9 Now, ask yourself, does Mr. Anderson have an

10 interest in the outcome of the case. Of course he

11 does, so does the defense's witnesses. But

12 Mr. Anderson is here, and you've heard his lawyer

13 talk to you about wanting you to give him millions

14 of dollars.

15 Now, Dr. Greer came here and was a

16 retained-by-the-lawyers psychiatrist to come here

17 to provide opinions in this trial versus a

18 psychiatrist or psychologist that Mr. Anderson went

19 to see from some different referral source.

20 And Dr. Greer -- and I don't certainly

21 begrudge him for it, because anybody that's going

22 to do this kind of work has to be paid, he was

23 hired and received some number, I think it was

24 about two or $3,000 for the report, and he spent

25 one day or so with Mr. Anderson and had some time
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1 for his testimony in court, coming from Daytona

2 Beach and being paid for his deposition -- made it

3 abundantly clear that in his analysis, after

4 spending considerable time with Mr. Anderson,

5 performing those handwritten tests where

6 Mr. Anderson bubbled out the bubble sheet and sent

7 it off to the computer to be scored, he found

8 Mr. Anderson to be clearly depressed.

9 He said that Mr. Anderson was manipulative.

10 The test results revealed some evidence of

11 malingering, which he did relate to Mr. Anderson,

12 but the computer scored it. He said that

13 Mr. Anderson could work in the future but not now,

14 not now, but he didn't set up any treatment

15 sessions with him, and he didn't believe that

16 Mr. Anderson lost his job because of any physical

17 limitations.

18 I think that was in January of 2011. And it

19 was about three or four months later that

20 Mr. Anderson went to see -- and he told you that he

21 was completely satisfied that Mr. Anderson

22 understood how depressed he was.

23 And in Plaintiff's Exhibit 15, I think that's

24 the number, is Dr. Williamson -- Plaintiff's 15,

25 Dr. Williamson, the colorectal surgeon's records
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are in evidence. Remember when I showed you the

2 sheet where he filled out the questionnaire and the

3 question was, Are you depressed or do you have

4 anxiety, and he didn't check yes. That's three or

5 four months after having sat with a

6 litigation-retained psychiatrist where the

7 conversation was about depression. And

8 Mr. Anderson didn't record that in Dr. Williamson's

9 notes.

10 And if you remember when Dr. Williamson was in

ll the witness stand -- he was one of the first

12 witnesses to talk about Mr. Anderson's injuries --

13 I asked him -- because I knew, from having met

14 Mr. Anderson in 2011 when I took his deposition,

15 and knowing about his explanation of things -- and

16 he had told me in his deposition that when he was

17 in ORMC, one of the things that was so devastating

18 to him was because he didn't have the ability to

19 sort of kind of come to grips with the proposition

20 that he was going to be anesthetized, because all

21 of this was unexpected. And then when he got shot

22 and he was taken to ORMC and they anesthetized him,

23 it complicated his recovery process because he

24 wasn't prepared for it.

25 And then when I had Dr. Williamson on the
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1 completely devastated by having lost his sobriety

2 of seven years, in part because of the morphine

3 that he experienced when he was in the hospital,

4 and doesn't say a word about having to be

5 reanesthetized by a doctor that's going to put him

6 back under, that he's going to leave it to the

7 anesthesiologist. Ask yourself, does that truly

8 ring true? Does stuff like that render

9 Mr. Anderson's testimony credible?

10 Because I would suggest to you that any person

11 that had that precise, major, primary concern, that

12 | was about to go back under anesthesia, would not

13 leave it for one of the ancillary service

14 providers, here the anesthesiologist, it would be

15 in big, red letters on the front of

16 Dr. Williamson's chart, This man is an alcoholic,

17 he's a drug addict. Just a few months ago, he's

18 become in recovery. We have to take very special

19 precautions not to put him under anesthesia. And

20 Dr. Williamson looked each of you in the eye and

21 said, I don't know anything about that. That means

22 you may consider Mr. Anderson's testimony on that

23 point not believable and not credible.

24 Now, with regard to Dr. Deutsch. Again, a

25 litigation-retained witness. And now we have a
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1 stacking of information and outcomes upon

2 litigation-retained wiLuesses.

3 Because Dr. Deutsch, who assigns value and

4 elements of damage that are going to be posted by

5 his testimony in the courtroom, and is going to

6 interview Mr. Anderson, and Mr. Anderson knows he's

7 going to see a litigation-retained witness who's

8 going to have something to say to the jury that

9 decides his case, that is going to be a very

10 important factor in the outcome -- remember what I

11 said about an interest in the outcome of the

12 case -- Dr. Deutsch interviews him on January 30,

13 2012, and asked him to his face, Have you been

14 convicted of a felony, and Mr. Anderson told him

15 no. That's just false. That's just false.

16 And if you remember what Dr. Deutsch said,

17 when he was deposed and when he testified, that he

18 was trying to make it clear to Mr. Anderson, You'd

19 better tell me the truth, because I can handle

20 problems in the past in my testimony but I need to

21 know.

22 First of all, members of the jury, would a

23 regular, treating life care planner who's not

24 litigation retained say something like that to

25 somebody, you'd better tell me so I can handle it
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1 in my testimony? And despite the admonition that

2 Dr. Deutsch gave Mr. Anderson, Mr. Anderson simply

3 didn't tell him the truth.

4 There's a doctor, who was a hematologist, and

5 she has some treatment records that are contained

6 within Plaintiff's Exhibit 15. Her name is

7 Dr. Priya Vishnu. And she was seeing Mr. Anderson

8 in that period of time that has been referred to by

9 Dr. Greer and Mr. Anderson as when he was in his

10 disease state. And her visit date with him, that

11 mattered to me, was January 27, 2009.

12 And in the social history section, she

13 recorded what Mr. Anderson told her, that he

14 doesn't drink alcohol. And Dr. Greer agreed that

is that is false. In fact, he pointed out in his

16 deposition that it was false.

17 Now, members of the jury, again, drawing upon

18 your common sense, what in the world would be the

19 motivation to go see a hematologist and just not

20 tell them the truth? Because that's not true,

21 unless it would be suggested that at the time of

22 speaking, that you're actually intoxicated at the

23 time. But that just isn't credible. It just isn't

24 credible.

25 And according to Mr. Anderson, from the time
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1 of his shooting in 2008, until sometime in March of

2 2012, he was back in his disease and he wasn't

3 reliable. Well, I took his deposition in 2011, and

4 I don't know if we're supposed to conclude from

5 that that the entirety of his deposition is not

6 reliable, but it certainly was before March 2012,

7 and he was willing to be placed under oath and give

8 testimony about the details of the case. And I

9 asked him in his deposition, Since the time of the

10 shooting -- remember, three years later, I took his

11 depo. I asked him, Three years have gone by, and

12 since the time of your shooting, have you been

13 intoxicated from alcohol? And he told me, Well,

14 not intoxicated, but I have drank alcohol. And

15 then tried to fight with me about it, when he was

16 in the witness stand.

17 And I don't remember, I certainly didn't keep

18 Count, of how many times I had to hand Mr. Anderson

19 his deposition and confront him with what he had

20 told me on numerous points which were inconsistent.

21 Inconsistent. It is simply not credible.

22 And if you remember, one of the more dramatic

23 moments was at the very end of his testimony when I

24 was trying to get him to be candid with me about,

25 and certainly it is -- everybody recognizes that
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1 alcoholism is a disease, that's not in dispute,

2 what is in dispute is being honest about it.

3 And when I asked him, Is this something that

4 is a conscious, free choice of yours that you have

5 power over if you just make up your mind to do it,

6 much like you did in 2001, when you started into

7 the path of sobriety -- of course you hadn't been

8 shot -- and he fought with me and he said, no, it

9 is not my conscious, free choice. It is not

10 something I have the power over.

Il So then I showed him his deposition where he

12 said exactly the same thing. In his deposition he

13 said, Yeah, these are choices T make. It's my own

14 conscious, free choice. And as I said to him in

15 court, I said in his deposition, I understand this

16 is very stressful, and if you wanted to, you could

17 go to a meeting tonight and you can get help for

18 it. And he said, Yes, I could, but he didn't do

19 it. That also is a conscious, free choice of

20 Mr. Anderson's. Much of what Mr. Anderson has to

21 say to you, members of the jury, simply isn't

22 believable.

23 When I asked Dr. Deutsch about why is it that

24 he's posting this future wage earning capacity

25 reduction and the past wage earning capacity
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reduction, he said because Mr. Anderson had been

2 fired at Wyndham because people were working off

3 the books or off the clock. And he had described

4 it in his report as poor choices.

5 Mr. Anderson, in his testimony, placed some

6 nuances on that, and he assigned the blame to

7 others that worked underneath him, as opposed to --

8 he agreed that he was fired, but he assigned it

9 entirely to people that worked underneath him. And

10 I would ask you, ladies and gentlemen, to think

11 about that, in light of the jury instruction, which

12 is the reasonableness of the testimony of the

13 witness.

14 Because Mr. Anderson wants you to give him a

15 lot of money, in large part because the man has a

16 Criminal record, he has been a drug user, and he

17 got fired for Something that he did that has not

18 one thing to do with this legal case. And he's

19 asking you to replace those wages for things that

20 have got nothing to do with anything that happened

21 at the Embassy Suites. And going forward, he wants

22 a loss of wage earning capacity claim. Reject

23 that. Reject that entirely.

24 The man would still have a job, he was not

25 physically incapable of doing the job, and he would

Milestone | Reporting Company

App.119



07/02/2013 @ 3:15 PM FILED IN OFFICE LYDIA GARDNER CLERK OF CIRCUIT COURT ORANGE CO FL

Pace: 2166

1 still be on the payroll at Wyndham if he had done

2 his job Lhe way he was supposed to.

3 Dr. Deutsch wants you to give him money for a

case manager in part, because he said he needs help

5 getting to appointments. And when I pressed him

6 about what he included in his report, because he

7 tried to evade me on it, he said that he can't

8 clean the house. Do you remember that testimony?

9 He said he can't clean the house, and that's part

10 of what he wanted to be paid for. But he can golf,

11 he can bench press 100 pounds, but he can't clean

12 the house. I suggest to you, members of the jury,

that you should recognize that Dr. Deutsch's

14 testimony, and the assignment of most of the

15 increments of what he is pointing to, simply are

16 not reasonable. You may reject what he has to say

17 in its entirety or give it the weight you think it

18 deserves.

19 I believe that his interest in the case was

20 about $7,500 plus his trial time and his deposition

21 time. Dr. Greer's was about $5,000. And if you

22 remember, Dr. Deutsch has done this on at least 15

23 other occasions with Mr. Allen. This isn't the

24 first time they've done this together.

25 THE COURT: Let's take a ten minute break.
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(The Jury leaves the courtroom.)

2 (Break taken from 2:57 p.m. to 3:04 p.m.)

3 THE COURT: Are we ready?

4 MR. ALLEN: Your Honor, not that I'm planning

5 on taking any significant amount of time, we timed

6 it, but I don't think an hour is what I agreed to.

7 I'm trying to find it.

8 MR. REED: Judge, he's already gone an hour,

9 so now if you suggest I can't --

10 MR. ALLEN: No, you can go an hour. You can

11 go as long as you want. I didn't agree to it,

12 that's all I'm saying.

13 If you can find that for me, because I know

14 better than after two weeks --

15 MR. REED: Riley, don't you think it's a

16 little late to have this argument?

17 MR. ALLEN: Well, I still have a rebuttal. I

18 think I have eight minutes left on rebuttal. But I

19 didn't -- I'm confident, 100 percent confident, 1

20 did not agree to be limited to an hour.

21 I would say that I would take an hour and a

22 half, for example, or whatever the Court would

23 allow, but I -- I know that after two weeks, it's a

24 lot of material. And I didn't want to feel rushed,

�04225 and I kind of felt rushed to get through as much as
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1 there is. What did you say it was, Mike?

2 MR. REED: I don't know.

3 MR. ALLEN: It's not in the pretrial?

4 MR. REED: But the judge had a handwritten

5 thing to fill out.

6 THE COURT: I did. Hold on.

7 MR. ALLEN: If I said that, I would surely be

8 apologetic, but I --

9 THE COURT: Well, I've got here -- actually,

10 itis, for closing, two hours per party.

11 MR. ALLEN: That's what I thought.

12 THE COURT: Yeah.

13 MR. ALLEN: I mean, one hour, that just didn't

14 seem right.

15 . MR. REED: Well, I'll just go to five, we'll

16 send them home and do the other --

17 MR. ALLEN: Okay. I have no problem you going

18 as long as you want. And not that I would take two

19 hours, Your Honor, I just felt rushed trying to do

20 it in the allotted time to have some rebuttal,

21 because I know it's just a ton of material.

22 THE COURT: All right. Well, how much more

23 time do you need, do you think?

24 MR. ALLEN: 30 minutes, maybe. I will try not

25 to take it.
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1 THE COURT: Well, I mean, we just need to have

2 even time. If you want 30 minutes, then they each

3 get an hour and a half.

4 MR. ALLEN: Sure. They can have as long as

5 they want.

6 THE COURT: All right. So an hour and a half.

7 You would actually have 35 or 38 more minutes.

8 MR. ALLEN: Yes, sir.

9 THE COURT: So, all right. An hour and a

10 half?

11 MR. REED: Judge, I'm not going to use all

12 that, but I just want to get a sense of --

13 THE COURT: Well, we already had a lawyer

14 yesterday that said I only have five questions and

15 I counted and there were 36 questions after he said

16 that, so --

17 MR. ADAMSKY: Does that include subparts,

18 Your Honor?

19 MR. REED: Well, I thought -- I want to try to

20 remember, Judge. It was about 2:35 or so, when I

21 started, is that --

22 THE COURT: Oh, I've got the stop watch on

23 you, yeah. You've used 30 minutes.

24 MR. ADAMSKY: The problem is, before we

25 started closing, we all went on the record and
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agreed to an hour, and now --

2 THE COURT: Well, but I think we agreed upon

3 an hour because there was representation that that

4 was what was in the order, and I just -- I didn't

5 even look it up, I just assumed --

6 . MR. ADAMSKY: My only concern is personal. I

7 just want to make sure that I get my full closing

8 before we leave.

9 THE COURT: Right.

10 MR. ADAMSKY: Because if we go an hour and a

ll half times three, there will be a problem.

12 THE COURT: Right. Well, if you each want to

13 go -- you want to use another hour --

14 MR. REED: No, I'm not going to use --

15 THE COURT: I understand that, but hold on a

16 minute. If you want to go an hour -- if we get to

17 where it's you start, I guess I can give you the

la option, and you're not able to finish, then we can

19 just come back tomorrow and you can finish your

20 closing argument tomorrow, and the same with

21 Mr. Allen. I'm not going to hold -- we've already

22 had multiple hands go up and they said they

21 couldn't stay past 5:00.

24 MR. REED: Okay. I'll get cranking, and I'll

25 just hustle, Judge.
I
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1 THE COURT: Well, you've got an hour, so --

2 all right?

3 MR. ALLEN: Thank you, Judge. Appreciate it.

4 THE COURT: Okay. Are they ready?

5 THE COURT DEPUTY: I'll check, Judge.

6 We're ready, Judge.

7 THE COURT: All right. Bring them in.

8 Jury entering.

9 (The Jury entered the courtroom after which

10 the following proceedings were had:)

11 THE COURT: You may be seated.

12 Mr. Allen, does the plaintiff recognize the

13 presence of the Jury?

14 MR. ALLEN: Yes, Your Honor.

15 THE COURT: Mr. Reed, does Embassy Suites

16 recognize the presence of the Jury?

17 MR. REED: Yes, Your IIonor.

18 THE COURT: And Mr. Adamsky, does SecurAmerica

19 recognize the presence of the Jury?

20 MR. ADAMSKY: Yes, sir.

21 THE COURT: Okay. All right, Mr. Reed, you

22 may continue.

23 MR. REED: Thank you, Your Honor.

24 Ladies and gentlemen, the only other point

25 that I would make about Dr. Williamson was that,
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interestingly, he noticed -- and I'm not

2 diminishing the genuine problems that Mr. Anderson

3 does have with his colon and his anal sphincter

4 muscle. Fortunately, there is not pain associated

5 with bowel movement, thankfully, because imagine

6 how many times he would experience pain if that

7 were the case, and he doesn't.

8 The only recommendations that he made for him

9 going forward are procedures that can be handled in

10 an outpatient setting, if they're necessary.

ll And also, fortunately, Mr. Anderson's

12 anatomical defect in his anus was described as

13 small and doesn't warrant an actual additional

14 surgical procedure to correct. So those things,

15 all of us can be thankful for for Mr. Anderson.

16 Now, I want to talk about more to the heart of

17 the liability claim here. Because when the

18 plaintiffs started off their claim, the person that

19 they began the analysis with you is Mr. Denau.

20 And when you deliberate with each other, ask

21 each other a couple of questions, if you don't

22 mind. How can Emmanuel Denau's testimony be square

23 with Jennifer DeSalva? Because they just can't.

24 Somebody is making stuff up.

25 Mr. Denau said, because I made sure he said it
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1 when I cross-examined him in a very limited

2 fashion, that on September 16 -- and I trust this

3 is in your notes -- he came to the hotel between

4 12:30 and 12:45, and he had a conversation with a

5 girl that he knew, because he had been there

6 before, and her name was Jennifer, and he

7 recognized her name was Jennifer DeSalva. And

8 Jennifer DeSalva was Hispanic and she had freckles,

9 reddish blonde hair. And I brought her to court

10 today for you to meet.

11 She said -- or Mr. Denau said, on that night

12 -- and this is where the credibility problems and

13 persuasiveness of the evidence that the plaintiffs

14 are asking you to use to support their claim begin

15 to completely crumble, because it rests, in large

16 measure, on Emmanuel Denau.

17 So Emmanuel Denau looked you in the eyes and

18 said a great many things, including the fact that

19 on this specific night, 9/16, that when he got

20 there, he had a conversations with

21 Jennifer DeSalva, and she as there, which she

22 wasn't, she had just gotten off work, which she

23 didn't, because she never even clocked in that day,

24 and he walked her to her car because she was

25 scared. That's just not true.
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1 And if he would say something like that, that

2 is not true, under the instruction that

3 Judge Wallis has given you, you are entitled and

4 should disregard every single thing the man says

s because it is not trustworthy. It's not reliable.

6 And some of the other thing hinge on it. He's

7 the one that faxed the records in, he's the one

8 that saw the documents being filled out, he's the

9 one that had the conversation with Shawn Steiner.

10 Remember, Mr. Klawitter said, Shawn Steiner called

11 me and told me all about the incident. l

12 The night auditor, for goodness sake, even he

13 has to be a liar for their claim to be correct.

14 Mr. Steiner says, I don't know about any 9/16

15 incident. Klawitter said he called him and told

16 · him about it. That can't be reconciled either.

17 Emmanuel Denau's testimony is not believable.

18 Jennifer DeSalva is a former employee with no stake

19 in the outcome. Mr. Denau is a former employee of

20 SecurAmerica who has filed a claim against them

21 seeking money damages, and then he says, well, I

22 was laid off, I wasn't really fired, but he made a

23 claim against them. And he was only there for

24 approximately eight months or less. And he told

25 you that Jason Lacuara had to come home because he

Milestone | Reporting COmpany

App.128



07/02/2013 @ 3:15 PM FILED IN OFFICE LYDIA GARDNER CLERK OF CIRCUIT COURT ORANGE CO FL

Page: 247 5

was so upset.

2 If he can'L even tell you the truth about the

3 lady that he claims that he walked to the car, you

4 can't believe those kinds of details from this man,

5 you just simply cannot.

6 And that is a perfect example of the kind of

7 evidence that I was talking to you about. They

8 both can't be right. They both can't be right. So

9 you're going to have to pick a side. You're going

10 have to pick a side. If you can't square it and

11 you can't reconcile it, you're just going to have

12 to collaborate with each other fairly, in an

13 open-minded way, and ask each other, which side am

14 I going to fall on.

15 Emmanuel Denau is the person that began the

16 process of explaining that there's a requirement

17 that there be 30 minutes in and 30 minutes out.

18 That's just not the evidence and it's not true.

19 There's not one word about that in the post orders

20 or any written documents in this case.

21 It's Emmanuel Denau's testimony that supports

22 that. He's not credible or believable. Others

23 from SecurAmerica that were also fired said the

24 same thing. It started with Emmanuel Denau.

25 In the video, regarding -- that Mr. Caimano
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played, he described this security guard as a

2 roving around person, and there's deggy points all

3 over the place. And others have said that too.

4 Mr. Denau even showed you a picture of one and how

5 you touch the little wand to it. But if you're on

6 a particular floor dealing with a customer, you can

7 start your deggy process there and move around.

8 There is no evidence from anybody at the

9 Embassy Suites that there's some kind of mandatory

10 30 minute in, 30 minute out requirement. That just

isn't credible. It's an inside job and it's an

12 outside job.

13 And when Mr. Wiseman deposed Mr. Vergara --

14 and he asked him multiple times, 15 minutes,

15 15 minutes, how long, what are you saying, the very

16 first time he asked Mr. Vergara this question, and

17 before he continued to ack the same thing over and

18 over and over again, he said, How long do you

19 expect them to be outside? And he said, Well, for

20 as long as it takes to go out there and walk around

21 the perimeter of the property, and I want them to

22 do it every hour.

23 That's what the evidence is, ladies and

24 gentlemen, and that's what should ring true to you,

25 because that's a reasonable thing for a security
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1 guard to do, is be out there, at least on the hour,

2 and walk around the entire property.

3 If you've got all these people that we see

4 with a bus tour, a church group, coming in out of

5 the front lobby where all the people are, that's

6 the most reasonable place for the security guard to

7 be. Where did Tenicka Parks say he was? The lady

8 in the car with this man sees him standing right

9 there at the front door.

10 We saw the bad guys just outside right by,

11 according to Mrs. Robinson, in the shrubbery, in

12 the landscaping, very close to the front door when

13 she's watching them. That's the most appropriate

14 place for the security guard to be.

15 In terms of reasonable care, please keep in

16 mind, ladies and gentlemen, this is a lawsuit

17 against a hotel property with a security guard un

18 duty. And it's almost a

19 damned-if-you-do-damned-if-you-don't situation.

20 What if something had happened up on one of the

21 floors? Well, you didn't have enough security

22 guards because he's spending all his time outside,

. 23 you should have had somebody inside. There's just

24 no response to that.

25 You have to have a security guard that is
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reasonable under the circumstances. I think it was

2 47 percent occupancy that night, and having a

3 security guard is completely reasonable. And the

4 notice claim that the plaintiffs point to,

5 regarding maybe you should have done something

6 more, all turns on Mr. Denau's testimony.

7 Jennifer DeSalva, no stake in it, and

8 Emmanuel Denau simply cannot both be correct.

9 Somebody is misleading us.

10 The same applies to Mr. Denau's testimony

11 regarding Jason Lacuara being upset. The fact that

12 that's why he only had a half shift that night,

13 et cetera.

14 And we know that Jennifer DeSalva wasn't even

15 there. Even to say to you that she had just

16 clocked out has to be fabricated because she wasn't

17 even at work.

18 With regard to Lourdes Clayton, she was not

19 able to satisfy an element of the plaintiff's

20 burden of proof requirement regarding notice,

21 because she wouldn't provide any evidence that you

22 can consider in your deliberations that she either

23 told anybody at the hotel, told anybody at the

24 security guard company, nor does she have any

25 firsthand knowledge that the gentleman that was out
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1 there came inside and told anybody at the hotel.

2 So there isn't anything that is elicited from

3 Lourdes Clayton that tends to satisfy the burden of

4 proof regarding foreseeability.

5 Now, Mr. Wombolt. Mr. Wombolt didn't have any

6 personal knowledge of 9/16. That's the gentleman

7 that had -- I think all of us had a little trouble

8 understanding. And he was conflating the 16th with

9 the 26th. He never spoke with Mr. Lacuara about

10 9/16. And he said, as did Mr. Klawitter, that

11 Jason Lacuara was a dedicated and quality security

12 guard.

13 Imagine, a hotel company that's got a

14 dedicated and quality security guard patrolling the

15 property, even Mr. Klawitter said that, the

16 regional manager they placed that emphasis on, and

17 then they want to call the man uompletely

18 inadequate and scared of his shadow when something

19 happens. That doesn't even ring true either. They

20 have to make up their mind about Mr. Lacuara. And

21 to point to any training inadequacies and then call

22 their own employees that say he's a good officer

23 doesn't really make very much sense.

24 Mr. Wombolt, when he testified -- I knew what

25 Mrs. Robinson was going to say, so I wanted to see
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if I heard Mr. Wombolt saying words like it was

2 dark, it was dark, it was dark, and 1 could see

3 silhouettes but I really couldn't see very much

4 else, words that we tended to hear from some of the

5 other witnesses, so I wanted to test what he had to

6 say, knowing exactly what Mrs. Robinson was going

7 to say, because I had her deposition.

8 So I showed him the pictures that I knew were

9 the kind of pictures that were going to be where

10 Mrs. Robinson was under the portico, and he said,

11 well, you wouldn't be able to see facial features,

12 you wouldn't be able to see the color of people's

13 clothes, you wouldn't be able make out fine

14 details, all things that I knew that Mrs. Robinson

15 was completely able to make out. So his testimony

16 isn't believable either, because a subsequent

17 witnesa came along behind him to demonstrate that

18 those things just aren't true.

19 Mrs. Robinson saw the facial features of the

20 people over there by -- where Mr. Anderson's car

21 was parked. She saw the gentleman's teeth. Now,

22 she certainly didn't see -- she wasn't able to see

23 the man's teeth when he's standing there in the

24 bushes near the front door, but she certainly saw

25 the color of his clothes and all of the fine
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details that were going on when they were a little

2 farther away.

3 Now, Mr. Vergara has been at that hotel for

4 years and years and years. He too attends the

5 Central Florida Hotel and Lodging Association

6 security meetings, has the same interaction with

7 law enforcement that Mr. Caimano does.

8 He explained to you that it's part and parcel

9 of having a security guard there late at night on

10 the floor so that the guests are more comfortable

11. if they open the door in the middle of the night.

12 He explained to you that you can't prevent all the

13 incidents.

14 And he did say that he's only expected to have

15 a security guard on the exterior as long as it

16 takes to go around the property. He did not know

17 about the incident on September 16.

18 And think for just a moment about the nature

19 of the conspiratorial liars that we're being held

20 out to be. Mr. Steiner would lie and say, I don't

21 know about the incident, and Mr. Klawitter would

22 say, He called me to report the 9/16 incident, the

23 night auditor.

24 The former employee, Ms. DeSalva, she must --

25 her testimony, since it's so completely
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1 inconsistent and unreconcilable with Mr. Denau, it

2 can't be true either.

3 Even Mr. Caimano, he must not be telling you

4 the truth either, because he told you that he was

5 unaware of the incident on 9/16, and Mr. Klawitter

6 said that he went back to that hotel in the days

7 immediately following, and first, in his direct

8 examination, said that he met with the man and

9 Mr. Vergara, and then later, on cross-examination,

10 said, well, maybe it was just Mr. Vergara.

11 He didn't meet with either one of them,

12 because it is impossible to suggest that those

13 people, Mr. Vergara and Mr. Caimano, would just

14 flat out come in here and lie to you about that.

15 Now, Mrs. Robinson, she said that she saw the

16 robbers' faces. She saw Jason Lacuara at the front

17 desk coming to the front door. That is consistent

18 with Tenicka Parks. She saw Jason at the door when

19 Anderson got out of his vehicle. That is

20 consistent with Tenicka Parks.

21 She didn't recall the street lights on

22 Jamaican Court or the other bollard lights that are

23 protected by the cars in the video that we looked

24 at, so when I showed her the -- remember those

25 things that her husband called the shells with the
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streetlights there in the landscaping and I showed

2 her the puddle of light? Well, of course those are

3 such subtle things that nobody really is going to

4 remember that kind of detail. She testified it

5 wasn't there, and when I confronted her with it,

6 the point is that she was unwilling to concede to

7 you that it was actually there. You have

8 photographic evidence of it in evidence. She would

9 at least admit there was light reflecting off the

10 ground coming down from the light over it.

11 And when we looked at the video, if you

12 remember, when you see those two people that are

13 walking across the parking lot and they kind of

14 walk across the driveway where people exit, you see

15 the two people going in the direction of

16 Mr. Anderson, they come into the scene from all the

17 way from the south parking lot on the other side of

18 the property.

19 Members of the jury, if it is so dark, so

20 incredibly dark that you can't see a thing, how did

21 they see Mr. Anderson over there in dark? Because

22 it's not that dark, that's why, because there's

23 lights around. And that's why Mr. Anderson can

24 see, and presumably that's why the assailants can

25 see.
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1 Mrs. Robinson told you that she overheard

2 Shawn Steiner at the desk the next day, or that

3 evening, talking to her husband, "Nothing like this

4 has ever happened before." That's a

5 contemporaneous statement. There's no lawyers,

6 there's no legal claim posted around here, and she

7 overhears them saying something contemporaneously

8 that is supported by their subsequent testimony.

9 Now, in terms of the preventability of this,

10 keep in mind that these individuals that

11 perpetrated this crime on Mr. Anderson, they were

12 not making any efforts whatsoever to conceal their

13 identities.

14 MR. ALLEN: Your Honor, objection. Can we

15 approach?

16 THE COURT: Yes.

17 (The following proceedings were had before the

18 Court and out of the hearing of the Jury.)

19 MR. ALLEN: We're on the second issue that

20 counsel has brought up. He just said the

21 assailants could see where they were going because

22 it was so well light, so we're getting into the

23 assailants' minds, and now we're getting into the

24 assailants' minds again, and it's improper. It's

25 outside Your Honor's ruling, so I would like
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1 counsel to stay away from that, please.

2 MR. REED: I'm noL even remotely going to --

3 could you guys just -- is there any chance I could

4 have an opportunity to respond?

5 MR. ALLEN: Go ahead.

6 MR. REED: What I'm talking about is

7 preventability, Judge, not targetedness. Mr. Allen

8 said in his opening statement, when preventable --

9 I mean, it was preventable, they should have done

10 more things to prevent it. And these people -- for

11 that to be true, that means that these people had

12 to be deterrable. And they walked right out there

13 in broad daylight, looked Mrs. Robinson right in

14 the eye, they make no effort to conceal who they

15 are. This has to do with preventability, not

16 targeting anybody. I understand the Court's

17 admonition on that, I have no intontion of going

18 there. I'm talking about the preventability of the

19 crime.

20 MR. ALLEN: There was a motion in limine on

21 making those arguments, which was granted on

22 September 21, 2012, at the pretrial conference.

23 I mean, I understand you can -- you know,

24 there will be a couple of words that slip out.

25 It's foreseeability. The issue is foreseeable, not
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1 preventable. 1 mean, it's crossed the line.

2 MR. WISEMAN: I think the point you're making

3 is preventability --

4 MR. REED: Preventability.

5 MR. WISEMAN: -- not what's in the minds of

6 the criminals. That's exactly what the case law

7 says.

8 THE COURT: Well, I think that statement by

9 Mr. Reed, when you're talking about what they could

10 and could not see and whether they could or could

11 not see Mr. Anderson, you are asking the jury to

12 step into the minds of the criminals. And I

3 believe that is over the line, and I will sustain

14 the objection.

15 MR. REED: Judge, just so -- can I understand?

16 With regard to the going forward, I just want to

7 make sure not to

18 THE COURT: You have asked the jury, in my

19 mind, to step into the minds of the criminal

20 perpetrators and whether or not they could or could

21 not see, and I believe that does step over the

22 line. I will sustain the objection.

23 MR. REED: But my question is different,

24 because I want to make sure that I don't violate

25 your ruling with some additional things I want to
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say. That part I understand.

2 But the preventability aspect of it, Mr. Allen

3 spent a lot of time talking about preventability in

4 bis closing argument, he did. And it has to be a

5 preventable crime for it to matter. And saying

6 that they did it where so many people could see it

7 implies that it wasn't preventable because they're

8 going to do it, they're doing it in a way that

9 their identities are not being concealed. This is

10 not an inference, those are facts.

Il They're in plain sight of so many people. The

12 Robinsons -- they looked Mrs. Robinson right in the

13 eye. This has nothing to do with targeting

14 Mr. Anderson, there could have been anybody there.

15 THE COURT: You can argue what she said, they

16 looked them in the eye, you can say that, there's

17 nothing wrong with that. But when you ask the jury

l 18 to step into the minds of criminal perpetrators

| 19 that have never been found, never been prosecuted,

| 20 I mean, that is pure speculation, and that does

21 violate the Court's order.

22 MR. ADAMSKY: One question, Your Honor. In

23 terms of them not concealing their faces, the

24 witnesses have testified that their faces were

25 visible. Is it okay to argue that their faces were
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not concealed?

2 THE COURT: And they saw that, whatever the

3 witnesses saw.

4 MR. ALLEN: Whatever the witnesses saw, I have

5 no problem.

6 (The following proceedings were had before the

7 Court and Jury.)

8 THE COURT: Objection is sustained.

9 MR. REED: Ladies and gentlemen, keep in mind

10 that Mrs. Robinson made it abundantly clear that

11 this happened right there in front of her. These

12 people looked her right in the eye. She saw their

13 faces. They weren't wearing masks, they were not

14 trying to conceal their identity in the least.

15 MR. ALLEN: Your Honor, objection.

16 THE COURT: Overruled.

17 MR. REED: And she also saw them, as she

18 pointed out, on the right-hand side of the sidewalk

19 right by the front door of the hotel.

20 Mr. Allen said a couple of things that I wrote

down concerning having a security guard, that for

22 25 to 30 minutes, there was some black males in the

23 parking lot.

24 There were lots of black males in the parking

25 lot. It was a church group of predominantly, if
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not completely, African-American black people in

2 the parking lot. And Lhere really isn't any way to

3 look at -- for a security guard to stand there and

4 look at this particular group of black people and

5 to identify them as perpetrators is unreasonable.

6 Mr. Robinson, when I showed him the pictures

7 of the lights and I circled them with the

8 highlighter and blocked them out so you could see

9 them, wouldn't even acknowledge they were lights,

10 he called them shells.

11 Ask yourself what would be his motivation to

12 do that and why is he making it so difficult for me

13 to simply say, oh, I see the lights, there they

14 are. It's because he's biased. He's made up his

15 mind on which side he wants to favor.

16 Because if somebody shows you a light in the

17 courtroom, which is a matter of common experience,

le all you have to do is say, oh, yeah, it's a light,

19 and he wouldn't do it.

20 Now, Ms. Drentwett. The simple fact of the

21 matter is that her description of the people that

22 she saw were in gray shorts and had some baseball

23 hats on backwards is not the description that was

24 given by Mrs. Robinson. These aren't the same

25 people. They're -- if you look real carefully at
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1 the video, the trailing perpetrator, he has on --

they're not shorts, but neiLher are they jeans that

3 come all the way down, they're kind of midcalf.

4 But neither of them were wearing baseball caps, and

5 certainly neither one of them had on gray shorts.

6 Mrs. Robinson saw these people exiting in that

7 purple car. We know they took Mr. Anderson's

8 pickup truck. And if you look real carefully, you

9 can see the hoodie of the person in the front.

10 If you watch the video real carefully, I would

11 submit to you that you actually see these people

12 walking towards Mr. Anderson, but as they get very

13 close to him, you can see them actually breaking

14 out into a run right directly towards Mr. Anderson.

15 And Ms. Drentwett said, although she said, in

16 part, I couldn't really see what they were doing,

17 she said that she had sufficient clarity that she

18 could see one of them holding a gun in sort of a

19 sideways fashion. So she had sufficient lighting

20 to see. She didn't have any concerns about the

21 lighting in the parking lot. So there's not this

22 mirror image suggestion that these are the same

23 people, et cetera.

24 Now, Mr. Steiner. Mr. Steiner is a night

25 auditor. And there's a certain kind of person that
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1 wants to become a night auditor. There can't be

2 that many of them in the world. You know, if you

3 go into a hotel, it's the guy that's bloodshot,

4 when you happen to get there at 2:00 in the

5 morning. And they contend that he isn't telling

6 you the truth.

7 There's a controversy over whether did he tell

8 Mr. Anderson to park at the tip of the

9 curve-around, or did he go too far and park on the

lo apex of the curve. I can, perhaps, understand at

11 11:30 at night, when Mr. Anderson's there with his

12 companion, that particular subtlety on where

13 exactly do I park might not have been what was

14 foremost on his mind, but he told him -- when

15 Mr. Anderson went back in there, he told

16 Mr. Anderson [sic] that his car had been stolen but

17 not that he had been shot.

18 Now, I can understand the confusion of the

19 moment, Mr. Anderson having just been through such

20 a traumatic circumstance, but that kind of

21 subtlety, seems to me, to be of less significance.

22 What is of more significance is the suggestion

23 that he lied by calling Mr. Klawitter and reporting

24 this 9/16 incident, when he testified that he

25 didn't even know about it. He said he didn't know

Milestone | Reporting Company

App.145



07/02/2013 @ 3:15 PM FILED IN OFFICE LYDIA GARDNER CLERK OF CIRCUIT COURT ORANGE CO FL

Page· 2492

1 about it, just like Mr. Caimano, just like

2 Mr. Vergara, just like Jennifer DeSalva.

3 In the interest of time, I'm not going to

4 spend too much time on Mr. Klawitter's testimony.

5 The only thing I would point out, this person was

6 previously fired from a previous job at a gas

7 station in the overnight shift at a RaceTrac, and

8 then he claims that his documentation of being

9 fired from that job was a fabrication, just like he

10 claimed it was a fabrication when he was working

11 for SecurAmerica.

12 So Mr. Steiner's testimony can't be reconciled

13 with Mr. Klawitter either. You're going to have to

14 pick a side, because Mr. Klawitter says he called

15 him. Steiner says, I don't know anything about it.

16 This is where the believability of witness

17 instruction becomes so important.

18 When you saw Mr. Lacuara's deposition, when he

19 was asked by Mr. Wiseman the first time about the

20 9/16 incident, he certainly did not tell you, yes,

21 I know about the 9/16 incident.

22 And Mr. Wiseman asked him some questions that

23 contained some components that I tried to clear up

24 with Mr. Caimano about some rash of robberies,

25 which were the subsequent questions to Mr. Lacuara,
L
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1 about incidents on and around the Embassy Suites

2 property, and Mr. Caimano laid to rest any concerns

3 whatsoever about any rash of incidents on the

4 Embassy suites property because there weren't any.

5 There weren't any. So he doesn't have any direct

6 knowledge of any incident on 9/16 either.

7 So you're left with Tenicka Parks. And

8 Tenicka Parks was obviously attempting to help

9 Mr. Anderson in her testimony, because when there

10 was a pregnant pause -- which I did on purpose --

11 in a quiet room like this where there's a bunch of

12 complete strangers and there's just silence, she

13 would fill it with something to try to help

14 Mr. Anderson, by putting some minor twists and

15 spins on something that I had just confronted her

16 with in her deposition. And just like

17 Mr. Anderson, that happened fairly regularly.

18 But what she said in her deposition is fatal

19 to the suggestion that Mr. Lacuara was not outside

20 or in the front lobby, because she made it

21 abundantly clear -- and I showed her the video and

22 I said, that's the guy with the uniform, that's who

23 you're talking about -- I saw him right there by

24 the front door. And frankly, that's the same exact

25 testimony that Mrs. Robinson gave on that point.
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1 I know that you have looked at all of the

2 evidence carefully and considered it. Tne

3 photographs are all in evidence. Look through the

4 SecurAmerica report. There's no suggestion in here

5 about a 30 minute in, 30 minute out requirement.

6 What has been suggested is that we're just a bunch

7 of Collaborative misrepresentationS, and we've even

8 blanked the document that has the post orders on

9 it.

10 There isn't any proof, other than what the

11 former employees of SecurAmerica say about a

12 30 minute requirement. And in light of what

3 Jennifer DeSalva said, you really can't believe

14 what they have to say about it.

15 You have been patient and listened and

16 watched. And I know you have given careful

17 attention to every single thing that we have said

18 in this case and watched all of the witnesses

19 carefully.

20 So this will be the only opportunity that I

21 have to say thank you one more time. But I thank

22 you genuinely. I know you'll treat us fairly in

23 your deliberations. You'll pick a foreperson. We

24 will be waiting in this room when you return with

25 your verdict.

Milestone | Reporting Company
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And members of the jury, after you've taken

into account all the evidence as I have described

3 it and applied it to the law that Judge Wallis has

4 given you, which is going to shepherd you through

5 the verdict form, and given fair consideration to

6 the claims that Mr. Anderson is making, I trust

7 that you will find that looking at the evidence

8 leads to the conclusion that both defendants should

9 receive a defense verdict by checking no, and

10 whichever of you has been selected as the

11 foreperson will be able to put your hand on the

12 doorknob, as you're getting ready to knock on the

13 door and come back in, look everybody in the eye

14 and agree that you're doing the right thing.

15 And I appreciate your time and attention.

16 Thank you so much.

17 THE COURT: Okay. Mr. Adamsky, you may

18 proceed.

19 * * * * * *

20 CLOSING ARGUMENT

21 MR. ADAMSKY: Thank you, Your Honor, may it

22 please the Court.

23 Members of the jury, sometimes tragedy happens

24 without fault and without blame. And it's part of

25 human nature, when somebody has a tragedy and is

Milestone | Reporting Company
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FIFTH DISTRICT

TROY ANDERSON ,

Appellant,

v. CASE NO.  5D13-2552, 13-2553

HILTON HOTELS  CORPORATION, 
ETC., ET AL.,

Appellee.
________________________/

DATE:  August 01, 2013

BY ORDER OF THE COURT:

Upon consideration of Appellant's Response, filed July 31, 2013, it is

                        ORDERED that above-styled cases are hereby consolidated and shall 

travel with Case No. 5D13-1722.

I hereby certify that the foregoing is
(a true copy of) the original Court order.

cc:

Shelley H.Leinicke
Steven R.Adamsky
Simon Wiseman

W.Riley Allen
Barbara A.Eagan
 Orange Co.Circuit Ct.Clerk
(2009-CA-40473)

Pamela A.Chamberlin
Michael Edward Reed
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FIFTH DISTRICT

TROY ANDERSON ,

Appellant,

v. CASE NO.  5D13-2552, 5D13-2553

HILTON HOTELS  
CORPORATION, ETC., ET AL.,

Appellees.
________________________/

DATE:  July 21, 2014

BY ORDER OF THE COURT:

ORDERED that Appellant’s “Motion to Consider the Consolidated Case 

Record Together With the “Traveling Together” Case Record, filed July 18, 2014, is 

granted.  Consolidated Case Nos. 5D13-2552 and 5D13-2553, which are travelling with 

5D13-1722, shall share a record with Case No. 5D13-1722.  

I hereby certify that the foregoing is
(a true copy of) the original Court order.

cc:

Shelley H. Leinicke
Margaret E. Kozan
Michael Edward Reed

W. Riley Allen
Steven R. Adamsky
Simon Lawrence Wiseman

Pamela A. Chamberlin
Barbara A. Eagan
Orange Co. Circuit Ct. Clerk
(2009-CA-040473-O)
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FIFTH DISTRICT

                                                                             NOT FINAL UNTIL TIME EXPIRES TO
                                                                             FILE MOTION FOR REHEARING AND
                                                                             DISPOSITION THEREOF IF FILED
HILTON HOTELS CORPORATION, 
ETC., 
ET AL.,

Appellants,

v. Case No.  5D13-1722

TROY ANDERSON AND PAULA 
ANDERSON,

Appellees.

________________________________/

Opinion filed December 19, 2014

Appeal from the Circuit Court 
for Orange County,
F. Rand Wallis, Judge.

Shelley H. Leinicke, of Wicker, Smith, 
O'Hara, McCoy & Ford, P.A., Fort 
Lauderdale, for Appellant Hilton Hotels 
Corporation, and Pamela A. Chamberlain, 
of Mitrani Rynor Adamsky & Toland, P.A., 
Miami Beach, for Appellant SecurAmerica, 
LLC.

Barbara A. Eagan and Margaret E. Kozan, 
of Eagan Appellate Law, PLLC, Orlando, 
W. Riley Allen, of Riley Allen Law, 
Orlando, and Simon L. Wiseman, of The 
Wiseman Law Firm, Orlando, for Appellee 
Troy Anderson.

No Appearance for Appellee Paula 
Anderson.
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TROY ANDERSON,

Appellant,

v. Case Nos.  5D13-2552
                   5D13-2553

HILTON HOTELS CORPORATION, ETC., 
ET AL.,

Appellees.

________________________________/

Barbara A. Eagan and Margaret E. Kozan, 
of Eagan Appellate Law, PLLC, Orlando, 
W. Riley Allen, of Riley Allen Law, 
Orlando, and Simon L. Wiseman, of The 
Wiseman Law Firm, Orlando, for Appellant 
Troy Anderson.

Shelley H. Leinicke, of Wicker, Smith, 
O'Hara, McCoy & Ford, P.A., Fort 
Lauderdale, for Appellee Hilton Hotels 
Corporation, and Pamela A. Chamberlain, 
of Mitrani Rynor Adamsky & Toland, P.A., 
Miami Beach, for Appellee SecurAmerica, 
LLC.

EVANDER, J.

Hilton Hotels Corporation (“Hilton”), W2007 Equity Inns Realty, LLC (“W2007”), 

Interstate Hotels & Resorts, Inc. (“Interstate”), and SecurAmerica, LLC (“SecurAmerica”) 

appeal from a final judgment in a personal injury/negligent security case in which the 

jury awarded Troy Anderson (“Anderson”) damages in excess of $1.7 million.  Anderson 

filed a separate appeal from the trial court’s post-trial orders denying his request for an 

award of attorney’s fees under section 768.79, Florida Statutes (2011).  We affirm the 

2
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final judgment in all respects and write only to address the issues raised in Anderson’s 

appeal.  

On September 26, 2008, Anderson was the victim of a criminal attack in the 

parking lot of an Embassy Suites Hotel in Orlando, Florida.  The hotel was owned and 

operated by W2007 pursuant to its franchise agreement with Hilton.  Interstate 

managed the hotel pursuant to its contract with W2007.  SecurAmerica was retained by 

Interstate to provide security services on the hotel’s property.  Following the attack, 

Anderson and his wife, Paula, filed a multi-count second amended complaint against 

the four defendants.  The complaint asserted that each of the defendants was negligent 

and, notably, was devoid of any allegations of vicarious liability.  

On October 5, 2011, Anderson served separate demands for judgment on Hilton, 

W2007, and Interstate.  In his demands for judgment, Anderson sought $650,000 each 

from Hilton and Interstate, and $100,000 from W2007.  On March 16, 2012, Anderson 

served a demand for judgment on SecurAmerica in the amount of $300,000.  

Shortly before the trial commenced in late October 2012, Paula Anderson and 

her loss of consortium claim were dropped from the lawsuit.  As a result, only 

Anderson’s claims were presented to the jury.  During the charge conference, the 

defendants’ counsel proposed that the jury instructions and the verdict form reference 

defendants Hilton, W2007, and Interstate collectively as “Embassy Suites.”  The 

proposal was accepted by Anderson’s counsel and, at his request, the jury was given 

the following instruction:  

Members of the jury, you can assume, for purposes of your 
deliberation, that Interstate Hotels and Resorts, Inc., Hilton 
Hotels Corporation, and W2007 Equity Inns Realty, LLC are 

3
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one and the same.  These defendants will be referred to in 
the jury instructions and verdict form as Embassy Suites.

The jury returned a verdict finding the “Embassy Suites” defendants 72% at fault, 

SecurAmerica 28% at fault, and Anderson 0% at fault.  Anderson’s total damages were 

determined to be $1,702,066.  After consideration of collateral source set-offs and the 

imposition of taxable costs, the trial court entered a partial final judgment against the 

“Embassy Suites” defendants in the amount of $1,252,188.74, and against 

SecurAmerica in the amount of $486,962.28.  In its partial final judgment, the trial court 

reserved jurisdiction for the determination of all attorney’s fees issues.  

Anderson claimed entitlement to attorney’s fees pursuant to section 768.79, 

Florida Statutes (2011).  That statute provides that where a plaintiff files a demand for 

judgment that is not accepted by the defendant within thirty days, and the plaintiff 

recovers the judgment in an amount of at least twenty-five percent greater than the 

demand, the plaintiff is entitled to recover reasonable attorney’s fees incurred from the 

date of the filing of the demand.  § 768.79(1), Fla. Stat. (2011).  A demand for judgment 

must be in writing, state that it is being made pursuant to the statute, identify the offeror 

and offeree, and state the total amount of the demand.  § 768.79(2), Fla. Stat. (2011); 

see also Fla. R. Civ. P. 1.442.1  

An award of attorney’s fees under section 768.79 is a sanction against the 

rejecting party for the refusal to accept what is presumed to be a reasonable offer.  

Sarkis v. Allstate Ins. Co., 863 So. 2d 210, 222 (Fla. 2003).  Because the statute is 

1 Section 768.79 provides the substantive law concerning offers and demands of 
judgment, while rule 1.442 provides for its procedural mechanism.  Winter Park Imports, 
Inc. v. J.M. Family Enterprises, 66 So. 3d 336, 338 (Fla. 5th DCA 2011).  Rule 1.442 
utilizes the term “proposal for settlement” in referring to both offers of judgment and 
demands for judgment.

4
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penal in nature, it must be strictly construed in favor of the one against whom the 

penalty is imposed and is never to be extended by construction.  Id. at 223.  Strict 

construction of section 768.79 is also required because the statute is in derogation of 

the common law rule that each party is to pay its own attorney’s fees.  Campbell v. 

Goldman, 959 So. 2d 223, 226 (Fla. 2007).  Because the statute must be strictly 

construed, a proposal that is ambiguous will be held to be unenforceable.  Stasio v. 

McManaway, 936 So. 2d 676, 678 (Fla. 5th DCA 2006).  Furthermore, the burden of 

clarifying the intent or extent of a proposal for settlement cannot be placed on the party 

to whom the proposal is made.  Dryden v. Pedemonti, 910 So. 2d 854, 855 (Fla. 5th 

DCA 2005).  

In the instant case, the demands for judgment served by Anderson on each of 

the defendants were identical, except for the amount demanded:

1. This Proposal for Settlement is made pursuant to 
Florida Statute §768.79, and is extended in accordance with 
the provisions of Rule 1.442, Fla.R.Civ.P.   

2. This Proposal for Settlement is made on behalf 
of Plaintiff, TROY ANDERSON (“PLAINTIFF”), and is made 
to [Defendant].

3. This Proposal for Settlement is made for the 
purpose of settling any and all claims made in this cause by 
PLAINTIFF against [Defendant].

4. That in exchange for [amount demanded] in 
hand paid from [Defendant], PLAINTIFF agrees to settle any 
and all claims asserted against [Defendant], as identified in 
Case Number 2009-CA-040473-O, brought in the Circuit 
Court in and for Orange County, Florida. 

5. This Proposal for Settlement is inclusive of all 
damages claimed by PLAINTIFF, including all claims for 
interest, costs, and expenses and any claims for attorney’s 
fees.  

5
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(Emphasis added).  

The trial court found that the language “PLAINTIFF agrees to settle any and all 

claims asserted against [Defendant]” rendered each of the demands vague, ambiguous, 

and unenforceable.  We agree with the trial court’s conclusion.  Although Paragraph 3 of 

the demand for judgment reflects that the proposal was intended to resolve only Troy 

Anderson’s claim, Paragraph 4 can reasonably be interpreted to mean that the intent of 

the demands for judgment was to resolve the claims of both Troy and Paula Anderson.  

In Hibbard ex rel. Carr v. McGraw, 918 So. 2d 967 (Fla. 5th DCA 2005), this 

court was confronted with similar language in an offer for judgment.  There, Amanda 

Carr, through her mother, Faith Carr Hibbard, filed suit against defendants Michael 

McGraw and his employer, Dual Incorporated, for injuries sustained in a motor vehicle 

crash.  At the time of the crash, Carr was a minor.  The defendants tendered the 

following offer of judgment:  

Defendants, MICHAEL MCGRAW and DUAL 
INCORPORATED . . . hereby submit their proposal for 
settlement in favor of Plaintiff, AMANDA K. CARR, in the 
total sum of THIRTY FIVE THOUSAND AND ONE 
DOLLARS ($35,001.00), exclusive of attorneys’ fees and 
costs, in exchange for an executed full release and voluntary 
dismissal with prejudice as to all claims against Defendants, 
MICHAEL MCGRAW and DUAL INCORPORATED.  

Id. at 969 (emphasis added).  Subsequently, the defendants moved to amend the 

pleadings to show Carr as the “sole” plaintiff because she had attained the age of 

majority.  Id. at 970.  The trial court ordered that “Amanda Carr is an adult and shall 

appear on her own behalf as to her individual claims.  Faith Carr Hibbard shall remain 

6
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as a party Plaintiff as to her parental claim for general damages and claim for medical 

bills while Amanda Carr was a minor.”  Id.  

When the defendants obtained a favorable judgment, the trial court awarded 

attorney’s fees pursuant to section 768.79 against Amanda Carr, based on the 

unaccepted offer of judgment.  Id.  This court reversed, observing that it was unclear 

whether the offer of judgment was directed only to Amanda Carr’s claims as opposed to 

being directed to the claims of both Amanda and her mother:

At the time the defendants served their proposal, “Plaintiff, 
Amanda K. Carr” was not the named plaintiff.  In addition, 
given the defendants’ position that Carr was the sole plaintiff, 
it is unclear whether the proposal to settle “all claims against 
the Defendants” included all damages of any kind arising out 
of the accident (Carr’s claims as well as the claims of her 
mother) or only Carr’s claims for future medical expenses, 
(future lost earning capacity and pain and suffering) and not 
her mother’s claims (medical expenses and loss of 
consortium).  

Id. at 971-72 (emphasis in original).  

As we did in Hibbard, we conclude that the proposals for settlement in this case 

were ambiguous.  Specifically, it cannot be clearly determined from the language of the 

demands for judgment whether the demands were intended to resolve only Troy 

Anderson’s claims, or the claims of both Troy and Paula Anderson.  

Although not necessary for the resolution of this appeal, we also agree with the 

trial court’s conclusion that the three separate demands for judgment offered to each of 

the “Embassy Suites” defendants were unenforceable for an additional reason.  

Because Anderson requested to have these three entities treated as one by the jury, 

and given that the judgment obtained against the “Embassy Suites” defendants was 

actually less than the sum of the demands for judgment made against them, the 

7
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purpose behind the enactment of section 768.79 (i.e., to sanction a party for rejecting a 

presumptively reasonable proposal for settlement) would be ill-served by assessing 

attorney’s fees against Hilton, W2007, and Interstate.  

AFFIRMED.  

BERGER and LAMBERT, JJ., concur.

8
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORID  
FIFTH DISTRICT

TROY ANDERSON, Case No’s.: 5D13-2552 and 
5D13-2553

       (Consolidated Appeals)
       
 Appellant,

v.

HILTON HOTELS CORPORATION,
a foreign corporation, doing business as 
EMBASSY SUITES ORLANDO AT 
INTERNATIONAL DRIVE AND 
JAMAICAN COURT, also doing business
as HILTON WORLDWIDE, 
SECURAMERICA, LLC, a foreign corporation, 
a/k/a SECUREAMERICA LLC, W2007
 EQUITY INNS REALTY, LLC, a foreign
 corporation, and INTERSTATE HOTELS 
RESORTS, INC., a Florida corporation,

 Appellees.
_________________________________/

APPELLANT’S MOTION FOR APPELLATE ATTORNEY’S FEES

Appellant, Troy Anderson, pursuant to sections 768.79 and 59.46, 

Florida Statutes; Florida Rule of Appellate Procedure 9.400(b); and Florida 

Rule of Civil Procedure 1.442, moves for entry of an order awarding 

appellate attorneys fees on the following grounds:

E-Copy Received Jun 19, 2014 4:58 PM
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1. During the trial court proceedings, on October 5, 2011, 

Anderson served proposals for settlement upon the following defendants in 

the amounts indicated: (a) Interstate Hotel Resorts, Inc., in the amount of 

$650,000; (b) Hilton Hotels Corporation, also d/b/a Hilton Worldwide, in the 

amount of $650,000; (c) and W2007 Equity Inns Realty, LLC, in the amount 

of $100,000. These parties were referred to at trial as the “hotel defendants.”  

2. In addition, on March 16, 2012, Anderson served a proposal for 

settlement upon SecurAmerica, LLC, in the amount of $300,000.

3. The proposals for settlement are attached to this motion.

4. The final judgment entered below awarded the sum of 

$1,142,937.07 (after set-offs) against the three hotel defendants and the sum 

of $444,475.52 (after set-offs) against SecurAmerica. 

5. Anderson moved for attorneys’ fees in the trial court based upon 

the four previously served and rejected proposals for settlement, as the 

judgment amount exceeded by 25% the amount set forth in each offer. 

6. The trial judge ultimately denied Anderson’s motions for fees 

and this appeal ensued. A verdict appeal (No.: 5D13-1722), brought by the 

defendants, is traveling with these consolidated appeals.

7. Should this Court reverse the trial judge and determine that the 

proposals for settlement are unambiguous and enforceable, and should this 

Court also affirm the final judgment in the verdict appeal, Anderson would 
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be entitled to an award of appellate attorney fees and costs pursuant to 

Sections 768.79 and 59.46, Florida Statutes; Florida Rule of Civil Procedure 

1.442; Florida Rule of Appellate Procedure 9.400(b); and Frosti v. Creel, 

979 So. 2d 912, 917 (Fla. 2008) (the right to attorney fees pursuant to 

section 768.79 applies to fees incurred on appeal). 

8. Even if this Court reverses the judgment in the verdict appeal,  

but finds that the proposals for settlement are unambiguous and enforceable, 

Anderson may nevertheless ultimately be entitled to an award of appellate 

attorney fees pursuant to the requirements of Section 768.79 and Rule 1.442, 

if he obtains a judgment that is at least 25 percent greater than the amount of 

his offer. See § 768.79(1), Fla. Stat.; Aksomitas v. Maharaj, 771 So. 2d 541 

(Fla. 4th DCA 2000) (en banc) (reversing the final judgment but granting the 

(losing) appellee’s motion for appellate attorney’s fees conditioned on her 

ultimately prevailing in the litigation). 

WHEREFORE, Anderson moves for entry of an order:

A. Awarding appellate attorney’s fees to Anderson if the verdict 

appeal judgment is affirmed and the orders denying fees are reversed; or

B. If the verdict appeal judgment is reversed and the orders 

denying fees are reversed, conditionally awarding appellate attorney’s fees 

upon Anderson ultimately obtaining a judgment that is at least 25% greater 

than the amount of his offer; and 
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C. Remanding to the trial court the determination of the amount of 

fees. 

CERTIFICATE OF SERVICE

 I HEREBY CERTIFY that on June 19, 2014, I furnished a true and 

accurate copy of the foregoing via electronic mail to: Shelley H. Leinicke,  

S H L e i n i c k e @ W i c k e r S m i t h . c o m ; M i c h a e l E . R e e d , 

M R e e d @ Wi c k e r S m i t h . c o m , a n d P a m e l a A . C h a m b e r l i n ,  

pchamberlin@mitriani.com, Attorneys for Appellees.

/S/ Barbara A. Eagan
______________________________
Barbara A. Eagan, B.C.S.
Florida Bar No.:  0767778
Eagan Appellate Law, PLLC
13835 Kirby Smith Road
Orlando, Florida 32832
Telephone: 407-286-2204
Email: Beagan@EaganAppellate.com
Attorneys for Appellant
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
FIFTH DISTRICT

HILTON HOTELS  
CORPORATION, ETC., ET AL.,

Appellants,

v.                          CASE NO.  5D13-1722, 5D13-2552, 
                                                                                                  5D13-2553

TROY ANDERSON AND  
PAULA ANDERSON,

Appellees.
________________________/

DATE:  December 19, 2014

BY ORDER OF THE COURT:

ORDERED that Troy Anderson's Motions for Attorney's Fees, both filed 

June 19, 2014, are denied.

I hereby certify that the foregoing is
(a true copy of) the original Court order.

cc:

Shelley H. Leinicke
Margaret E. Kozan
Michael Edward Reed

W. Riley Allen
Steven R. Adamsky
Simon Lawrence Wiseman

Pamela A. Chamberlin
Barbara A. Eagan
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