
Filing # 40675904 E-Filed 04/25/2016 02:29:50 PM

IN THE SUPREME COURT OF FLORIDA

Jeffery Williams,

Appellant,

CASE NUMBER: SC16-45

State of Florida,

Appellee.

O

APPENDIX

Exhibit A: Opinion of the First District Court State v. Jeffrey Williams

1 D14-5510 (January 15, 2016).......·· ··· ··· ··· ··· ·····. ···.....................1-36

O

O

O

O



Exhibit A



I

STATF OF FI.ORIDA.

Appellant,

v.

JEFFREY D. WILLIAMS,

Appellee.

IN TIIE DIS1 RICT Col R F OF APPI:AI.
FIRST DIS I RICT. STATE OF FI.ORIDA

NOT FINAI. I TNTil. IlMI f XPIRES TO
I II.E MOTION FOR RElIEARING AND

DISPOSI FR)N THEREOF IF FII.ED

CASI NO. 1D l4-5510

Opinion filed January 15, 2016.

An appeal from the Circuit Court for Leon County.
James O. Shelfer, Judge.

Pamela Jo Bondi, Attomey General, Matthew Pavese, Assistant Attorney General
and Jack Campbell, Assistant State Aftomey, Tallahassee, for Appellant.

Kevin Alvarez ofAnabelle Dias, P.A., Tallahassee, for Appellee.

ROWE, J.

The State appeals an order granting Jeffrey D. Williarns' motion to suppress

marijuana found in a package received by a third party at the third party's address

where Williams was neither the sender nor the addressee even though he was the

intended recipient. As a result of the search of the package, Williams was charged

with conspiracy to possess more than twenty grams of marijuana with the intent to



sell The trial court granted Williams' motion to suppress the evidence found as a

result of the search of the package, finding that law enforcement should have

known that the third party did not have authority to consent to the search. Because

the factual findings in the trial court's order are not supported by competent,

substantial evidence and because Williams lacks standing to challenge the search,

we reverse.

Facts

The charges against Williams arose from a joint investigation between the

United States Postal Service and the Tallahassee Police Department. Local law

enforcement was informed of a suspicious package that arrived overnight from

California at the postal facility. The package listed "T. Lopez" as the sender and

"Key PhiHips" as the addressee. Law enforcement learned that no one named

"Key Phillips" lived in the apartment complex designated on the address label An

investigator delivered the package as addressed; Cynthia Richardson, who resided

at the apartment, accepted the package, identified herself as "Key Phillips," and

signed her name as "Key Phillips " An investigator asked to speak to Richardson

about the package and informed her ofhis belief that the package contained illegal

narcotics. She stated that she accepted the package on behalf of her friend, "Jeff."

When asked by the investigator if he could search the contents of the package,

Richardson consented. Upon opening the package, the investigator discovered



2.12 pounds ofmarijuana.

Following the search of the package, Richardson showed the officer text

messages on her phone that indicated the package was intended for someone listed

as "Jeff" in her phone contacts. Richardson agreed to text "Jeff" to tell him to

come pick up the package. Williams was the person that responded to the text

message, and he was arrested after knocking on Richardson's door, Based on the

contents of the package delivered to Richardson, Williarns was charged with

conspiracy to possess more than twenty grams ofmarijuana with the intent to seIL

Procedural History

Williams sought to suppress the evidence of the contents of the package

OPened without a warrant, arguing that law enforcement could not have reasonably

relied on Richardson's consent. He argued that the investigator's reliance was

unreasonable because Richardson informed the investigator that the package did

not belong to her, that she did not know the contents of the package, and that "Jeff"

was the intended recipient of the package. At the beginning of the suppression

hearing, the State argued that Williams lacked standing to challenge the search

because he did not have a legitimate privacy interest in the package. In an attempt

to establish Williams' standing, defense counsel presented the testimony of

Investigator Daryl Morris.

Investigator Morris testified that inspectors at the post office flagged the
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package as suspicious and attempted to deliver the package to the front office of

the apartment complex; they were advised that no one by the name of "Key

Phillips" lived in the apartment complex. When the package was delivered to the

listed address, Richardson accepted the package, indicated that she was "Key

Phillips," and signed for the package using that alias. Investigator Morris testified

that he identified himself as a police officer before asking to speak with

Richardson about the contents of the package. He testified that Richardson gave

him permission to open the package. Investigator Morris did not obtain "Jeffs"

contact information until after he had opened the package. He admitted that he did

not have Williams' permission to open the package, but he explained that he did

not know "Jeff' was Williams at that time. He testified that Williams was never in

possession of the package and Williams never claimed ownership of the package.

In the written order granting the motion to suppress, the trial court found that

the package was addressed to "Keith Phillips" and that Richardson signed for the

package as "Keith Phillips " The court concluded,

avs enfbreeniem obviously knew that Ms. Richardson was not Keith
PhiHips. Ms. Richardson informed inspector Tabb that she was

receiving the package for a friend named "JefT" She then aHowed

officer Tabb to check her ecil phone where he obtained a number for
"Jeff" Tellingly. Omcer Tabb never asked ½. Richardson if she had
the authority to open the package. No evidence was presented to
show that she had enher expressed authority or apparent authority to

either open the package or give law enforcement the authority to open
the package. The omccrs accepted her consent without question.

With the knowledge avaHable to them the officers knew or should
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have known that Ms. Richardson did not have authority to consent and
that a warrant was needed to open the package.

The State appeals, arguing that Williams lacked standing to challenge the search

and that Richardson had authority to consent to the search of the package.

StandardofReview

When reviewing a trial court's ruling on a motion to suppress, this Court

must determine whether the trial court's factual findings are supported by

competent, substantial evidence. SimmmLLJiate, 51 So. 3d 1264, 1265 (Fla. 2d

DCA 2011)_ The trial court's legal conclusions are reviewed de novo. _dd, The

trial court's order in this case suffers from two flaws: (1) the trial court's factual

finding that the police obviously knew Richardson was not the addressee is not

supported by the record; and (2) the trial court's legal conclusion that Williams had

standing to challenge the search and seizure of the package is erroneous,

Factual Findings

In the order on appeal, the trial court found that law enforcement

impermissibly relied on Richardson's consent to search the package because law

enforcement obviously knew that Richardson was not "Key Phillips,"' This

I he tri d court's order repeatedly ret'ers lo the alias used on the package as "Keith

Philhps, not "Key Phillips." It is unclear whether this was a mere typographical
error or whether this error contributed to the trial court's conclusion that !aw

enforcernent obviously knew that Richardson. a fernale. was not "Keith Phillips "

Regardless of the type of error. the record does not support the court s conclusion
that law enforcement obsiously knew that Richardson lacked authoritv to consent



factual finding is not supported by the record. While law enforcement was aware

that no one legally named "Key Phillips" lived at the address listed on the package,

this knowledge did not eliminate the possibility that someone using the alias "Key

Phillips" lived in the apartment. In fact, the evidence established that Richardson

was connected to that alias. She held herself out as "Key Phillips" when she

signed for the package at issue, and she admitted to using the alias. From the

evidence presented at the hearing, it was impermissible for the trial court to reach

the conclusion that law enforcement "obviously" knew that Richardson was not

"Key Phillips."

Standing

Next, the trial court erred in determining that Williams had standing to

challenge the search. Before a defendant may invoke the protections of the Fourth

Amendment, he must establish standing by showing that he has a legitimate

expectation of privacy in the area searched or the item seized. Statelloung, 974

So. 2d 601, 608 (Fla. 1st DCA 2008). "A legitimate expectation of privacy

consists ofboth a subjective expectation and an objectively reasonable expectation,

as determined by societal standards." Ld2 A legitimate expectation of privacy is

not created by a mere ownership or financial interest in the item seized. United

States v. McKennon, 814 F.2d 1539, 1543 (1Ith Cir. 1987). "Whether an

to the search,
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individual possesses a constitutionally protected privacy interest depends upon the

totality of circumstances " Id. Once the State objects to a defendant's standing,

the defendant has the burden of proving that he had a legitimate expectation of

Privacy. Ingram v. State, 928 So. 2d 423, 427 (Fla. I st DCA 2006).

When determining whether a defendant has a legitimate privacy interest in a

package sent through the mail or container shipped via a transportation company

that was subject to a warrantless search, courts have generally considered the

following factors: (1) whether the defendant is listed as the sender or addressee of

the package; (2) if there is a fictitious name listed on the package, whether there is

a connection between the defendant and the fictitious name; and (3) whether the

defendant can demonstrate a legitimate expectation of privacy in the location

where the package was delivered. WiHiams is unable to establish standing under

any of these standards.

First, a defendant who is listed as the sender or addressee may establish

standing to challenge a search because a sender and/or addressee has a legitimate

privacy interest in the package sent through the mail. United States v. Jacobsen,

466 U.S. 109, 123 a 22 (1984); United States v. Goldsmith. 432 F.Supp. 2d 161,

170 (D. Mass. 2006). Conversely, a defendant who is neither the sender nor the

addressee ofa package generally has no privacy interest in the package and cannot

assert a Fourth Amendment objection to its search. United States v. Pierce, 959
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R2d 1297, 1303 (5th Cir. 1992).

These principles are explained in i nited Stiteñ1Smith, 39 F.3d 1143 ( l 1th

Cir. 1994). In _Salith the United States Postal Inspector intercepted an envelope

addressed to Raquel Kirkconnell, which he believed contained a controlled

substance. E at 1144. The inspector confronted Kirkconne!!, stated that he knew

what was in the envelope, and informed her that he believed that she was being

used to receive drugs in the mail. id Kirkconnell indicated that the letter

belonged to Smith, and she gave the inspector permission to open the letter. g

The envelope contained LSD on a blotter paper medium. Idd. Smith moved to

suppress the evidence seized from the envelope; he admitted that he had arranged

to have the letter sent to Kirkconnell, but he insisted that he did not authorize her to

open the letter. E Smith was equivocal about his ownership interest in the letter.

Based on Smith's equivocal testimony about his ownership interest and based

on the fact that Smith was neither the sender nor the addressee on the package, the

Eleventh Circuit upheld the lower court's findings that Smith did not have a

legitimate privacy interest in the envelope and that he lacked standing to object to

the search- E at 1144-45. The reasoning in _S_mjth is equally applicable to the

case before this Court. Williams was neither the sender nor the addressee of the

package at issue. Also like Smith, Williams failed to establish an ownership

interest in the package
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The circumstances in this case parallel the facts presented in United States v,

Colon-Solis, 508 F.Supp. 2d 186, 188 (D.PA 2007), In that case, Jorge Colon-

Solis shipped a box from New Jersey to Puerto Rico containing over $96,000 in

cash concealed inside a comforter and pillows. Colon-Solis arranged to have the

package shipped to his friend, Marilyn Madera, and she agreed to hold the package

for him. E Even though Colon-Solis physically shipped the bor he listed

Madera as both the shipper and recipient, M The package was selected for a

random search by a customs agent who discovered the concealed money and

seized the package, E When Colon-Solis arrived in Puerto Rico, he obtained the

delivery slip from Madera and attempted to pick up the package. E at 189. The

seizure led to Colon-Solis's indictment on multiple charges. E at 187-88, He

moved to suppress the evidence obtained as a resuh of the search and seizure of the

package, asserting that the warrantless search was unlawful. E at 188.

Even though he was neither listed as the sender nor the recipient, Colon-

Solis argued that he had a privacy interest in the package because he was the actual

sender and he was the intended recipient. Idd2 at 192. The district court noted that

this was not a situation where the package was addressed to Colon-Solis under a

fictitious name; rather, the package was addressed to an actual third person,

Madera, E The district court held that Colon-Solis's status as the intended

recipient was insufficient to confer a legitimate privacy interest in the package
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because he effectively transferred his interest in the box to Madera when he listed

Madera as both the sender and recipient. R When Madera received the box, she

could have opened it at her discretion. M at 193. The court also determined that

Colon-Solis's ownership interest in the money contained in the package did not

extend to the shipping container itself. M at 193.

Here, Williams argues that he has standing to challenge the warrantless

search because Richardson identified Williams to the investigator as the intended

recipient of the package. We disagree. Even if the package was intended for

Williams, "this does not confer a legitimate expectation of privacy because it was

addressed to and intended to be received by another individual" Colon-Solis, 508

F.Supp. 2d at 192. By addressing the package to Richardson under her alias and

sending the package to Richardson's address, Williams lost the ability to control

the use of and access by others to the package. E at 193, Upon receipt of the

Package, Richardson could have opened the package at her discretion. Id.

Williams did not present any evidence to establish that Richardson was instructed

to deliver the package to him unopened. Because Williams was neither the sender

nor the addressee of the package, he had no legitimate expectation ofprivacy in the

package.

Second, even where a defendant is not the sender or addressee, he may

establish standing to challenge a search of a package if it is addressed to him under
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his fictitious name 2 _Qnited States v. Villarreal 963 F.2d 770, 774 (5th Cir. 1992)

("Although the consignee of the drums was technically a fictitious person named

Roland Martin, this court has made clear that individuals may assert a reasonable

expectation ofprivacy in packages addressed to them under fictitious names,"). In

United States v. Garcia-Bercovich, 582 F.3d 1234, 1236 (1Ith Cir. 2009), a

transportation company received a shipment of thirteen boxes addressed to "Angel

at Natural Heat Systems" that was later discovered to contain 800 pounds of

marijuana. Id. Soon thereafter, Angel Garcia-Bercovich arrived to pick up the

shipment and was arrested. Id On appeal, the Eleventh Circuit agreed with

Garcia-Bercovich's argument that he had standing to challenge the search because

the package was addressed to "Angel at Natural Heat Systems." Id. at 1237.

In _U_nited States v. Richards, 638 F.2d 765, 767 (5th Cir. 1981), Raymond

Richards opened a post office box in the name of Mehling Arts & Crafts. A sealed

package addressed to Mehling Arts & Crafts was inspected by a customs official

who discovered the package contained heroin. I£ Richards was arrested after he

took possession or th. patkage and was th "pd w oh possusion wnh the miem to

distribute ld at 7oh Richards presented es iderne that he started Mehhng Arts &

Ihe dissent m footnote 9 distus,es the unrernarkable pracine' or a per,an

emplo3mg an aha, and utes to author r supportmg the tule that I defendant mav
estaHoh a praat) mterest in a pxkage addressed to a dtfendant s ahas or

pseudonyrn Howeser as explamed mfia, this hne of authorit has no apphtatien
whatsoever to the fvts nresented m this case because Wilhand prcsented no
esidenet that he es er used tht ahas Key Philhps '
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Crafts as a mad order export import busmess ld_ When addressing whether

Richards had standmg to challenge the search of the package the court rocused on

the fact that the p*kag was scaled and addressed to Mohhng \rts & Crafts,

which was essentially Richards id_ at 770 hen though Richards demed

ownership of thu package. the court concluded that he stdl had a legitimate

expectanon ofprivacy in a package that was m effect addressed to him Id

¼ ilhams also cannot estsbbsh standmg under this hnt of authont) Here,

¼¡hams plesented no tudact to connett hun to the ahas, Key Ph1|hps"

Rather the only eudence offered at th. suppression hearmg and m the record

estabbshed that it was RicPardson, not Wdhams who used 'Key Phdhps" as an

ahe Rhhardson signed for the package usmg that ah<t> she held herself out as

' ke) Phihpc to the mvestigator and she adrmtted to usmg that abas Ihus unhke

Gania2Bercouch and Richards Wdhams cannot estabbsh stanalng to challenge

the search based on a claim that the package was addresscd to him under a

fictitious name.

Third, a defendant may establish standing to challenge a search of a package

that is not addressed to him or to him under a fictitious name if he shows a

legitimate expectation of privacy in the location where the package was delivered.

United States v. Chaves, 169 F3d 687, 690 0 Ith Cir. 1999) ("[I]n order to claim

the protection of the Fourth Amendment a defendant must demonstrate that he
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personally has an expectation of privacy in the place searched, and that his

expectation is reasonable . . . ."); see also hited States v. JohnsoA 25 F.Supp. 3d

1034 (W.D. Mich. 2014)(holding that Johnson did not have standing to challenge

the seizure of an envelope that he did not send, that was not addressed to him, and

that was not mailed to his address); LLnitedJtatess_Elgin, 57 Fed. Appx. 659 (6th

Cir. 2003) (holding that a defendant did not have standing to challenge the search

and seizure of a package where the package had not been sent by the defendant,

addressed to the defendant, or mailed to the defendant's address).

In Emted States y _ArrsndonJe 2012 WL 16770½ (M.D l'la May 14,

2012), a package sent from Meuco to I londa was mspected by tederal agents who

disco�541eredthat the package contuned ocame M at -1 The package was

addressed and delneied to Aura %anayoa m I stero, Honda Idd_ Nubsequently.

Sanayoa dehsered the package to I uns Arrendondo who was anested on multiple

charges M Durmg questtonmg Arrendondo told law coforcement that he was

reten mg the package for a membet of a local drug group and that Sana3oa was h:s

co-dttendant's «Ister-m-law who retened pwas and children's toys for her famdy

m enhange for acceptmg dehvery of the package Id at *3 The distnet court

concluded that Arrendondo lacked standmg to thallenge the search of the package

because he failed to show a sufficient conneetton between hmiself and the package

id at *4 The court rehed on the tact that trendondo was neither the sender nor
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the addressee on the package and the fact that Arrendondo had no connection to

the location at which the package was received when determining that he lacked

standing to challenge the search of the package. Id

As in Ageh, Williams failed to demonstrate a legitimate privacy

interest in the location where the package was delivered and searched. He

presented no evidence showing that he had any privacy interest in Richardson's

apartment, In fact, there was no evidence of any sort of connection between

Williams and Richardson's apartment. Thus, in light of the above described

factors, the trial court erred in concluding that Williams had standing to challenge

the search.

Conclusion

Because Williams' status as the intended recipient of a package addressed to

Richardson's alias and mailed to Richardson's address was insufficient to establish

a legitimate privacy interest in the package, he lacked standing to challenge the

search of the package. We, therefore, reverse the order granting the motion to

suppress and remand for further proceedings.

WOLF, 1, CONCURS WITH OPINION; BENTON, L DISSEN FS Wrrl I

OPINION.
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WOLF, 1, CONCURRING,

I fully concur in Judge Rowe's well-reasoned opinion that appellee has

failed to establish standing in this case. I write only to emphasize that as a matter

of public policy, society should not be willing to recognize a reasonable

expectation of privacy in a mailed package unless a person asserting standing can

meet one of the three criteria laid out in the majority opinion.

These criteria are broad enough to accommodate all reasonable use of the

mail service, including legitimate use of an alias or a pseudonym, without

providing undeserved cover to terrorists or criminal enterprises.

322 E3d 449, 459-61 (7th Cire. 2009) (Evans, L, concurring).

See U.S. v. Pitts,
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BFN FON. L dissenting.

The order granting appellee Williams's motion to suppress should be

affirmed. An appellate court "'must interpret the evidence and reasonable

inferences and deductions derived therefrom m a manner most favorable to

sustaining the trial court's ruling,"' PErleh, 104 So. 3d 1046, 1059 (Fla.

2012) (quoting Rollina v. State, 695 So. 2d 278, 291 (Fla. 1997)), not jettison the

trial court's explicit findings in favor of its own inferences and speculation. Sea

State v. Setzler, 667 So. 2d 343, 346 (Fla. Ist DCA 1995) ("A reviewing court is

bound by the trial court's findings of fact-even if only implicit-made after a

suppression hearing, unless they are clearly erroneous ").

The trial court order's substitution of "Keith" for "Key" as the fictitious

addressee's first name is, as the majority opinion points out, a mistake, but this

isolated, apparently typographical or transcription error is inconsequential. It has

no logical bearing on the outcome of the case. Under binding precedent, the trial

court's findings of fact control, absent clear error. All the material findings of fact

are rock solid.

L

People in the United States have a constitutionally protected expectation of

privacy in first class mail and in sealed packages mailed or shipped by common

carrier. S_Le, e& United States v. Jacobsen, 466 U.S. 109, 114 (1984) ("Letters
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and other sealed packages are in the general class of effectst31 in which the public

at large has a legitimate expectation of privacy; warrantless searches of such

effects are presumptively unreasonable. Even when government agents may

lawfully seize such a package to prevent loss or destruction of suspected

contraband, the Fourth Amendment requires that they obtain a warrant before

examining the contents of such a package " (footnotes omitted)); United States v.

Van Leeuwen, 397 U.S. 249, 251 (1970) (noting "[i]t has long been held that first-

class mail such as letters and sealed package subject to letter postage-as

distinguished frorn newspapers. magazines, pamphlets. and other printed matter

Ihe Fourth Amendment pro des · Ihe right of the people to ht secure m
inar persons. houses paptrs, and t!ft_tb. acamst unreasonable searchts and
el7Jres shall not he siolated I % Const arnend I\ temphasis supphed) see

abo Ar1 1 4 12 fla C onst ( Ihe right of the puple to be stuirt in their perso
houses papus and grects against unrtasonabk searches and sevures shaH not

be volated l his nght shaH be torstrued in contomuts »,ith the 4th
Amendment to the I nited Starts ( onstitunon a mterpreted hs the I'mted States

apremt t ourt ' ) (1 mpham supp],cd ) þþ gos rnmtnt avents thtmsel es are to

open contarners that are sent b mail or pri ate carrier the requirements 01 the
Fourth \mendment mi s1 he satisfied Thtre'ore e er, it posernment agents have
probable taust to behtvc tha: theie i contraband m a tontamtr sent by mad or

common earnet they generaHy tannot staich n unitss they first obtam 4 wurant

or unless some exception to the wartcun requirement apphes I mted States
\ illarreal 961 I a 770, 774 < sth ( ir 10G See ligarte Tachon 90 I s 7 7

T (187') C [RJgulations ex ludmg matte trom the mdil cannot ht enforced m a

way which would require or perma an exannnation mto let:ers or sealed packagts
subject to letter postage, witbout warrant, issued upon oath or affirmation, m the

scarth for prohtbited matter L I nued Statts s Rahards 618 f 2d 763 770 <sth

( n 1%I i ( [Nealed mad hi,toritaHy has been tonsidered to have a high degree
of pris Ky and gosernment intrusion mto madtd parcels s hmited by the tourth
amendmuit )

17



is free from inspection by postal authorities, except in the manner provided by the

Fourth Amendment"); United States W Villarreeak 963 F2d 770, 773-74 (5th Cir.

1992) ('individuals can manifest legitimate expectations of privacy by placing

items in closed, opaque containers that conceal their contents from plain view. . ..

Individuals do not surrender their expectations of privacy in closed containers

when they send them by mail or common carrier. . . . Both senders and addressees

of packages or other closed containers can reasonably expect that the government

will not open them.").

IL

Perhaps because the drug dog would not alert, the authorities made no effort

to show probable cause in order to obtain a warrant in the present case. Cl United

tates1 Elgin, 57 F. App'x 659, 661 (6th Cir. 2003) (alert by dmg-detection dog

provided probable cause for search warrant); United States v. Johnson, 25 F.Supp.

3d 1034, 1038 (W1D. Mich. 2014) ("The dog alerted on the envelope on August

16, at which time probable cause was established to detain the envelope for

purposes of seeking a warrant."). The defense timely moved to suppress on the

usual constitutional grounds because "the property was illegally seized without a

warrant." Fla_ R. Crim. P. 3.190(g)(1)(A). "Warrantless searches are

presumptively unreasonable, though the Court has recognized a few limited

exceptions to this general rule. See, eJ., United States v. Ross, 456 U.S. 798, 102

18



S.Ct. 2157, 72 LEd.2d 572 (1982) (automobiles); Schneckloth v. Bustamonte. 412

U.S. 218, 93 S.Ct. 2041, 36 L.Ed.2d 854 (1973) (consent); WardeJ11Hay_dden, 387

U S. 294, 87 S.Ct. 1642, 18 LEd.2d 782 (1967) (exigent circumstances)." United

States v. Karo, 468 U.S. 705, 717 (1984). To defeat the presumption of illegality

attendant on a warrantless search-which is the state's burden, a burden it did not

meet here-the state relies only on putative consent by Cynthia Richardson, who

told the police the parcel belonged to somebody else and who never claimed

authority to consent to the search of what the trial court found was Mr. Williams's

parcel

Consent is a question of fact. S_ee Illinois v. Rodriguez, 497 U.S. 177, 188.

89 (1990) ("As with other factual determinations bearing upon search and seizure,

determination of consent to enter must 'be judged against an objective standard;

would the facts available to the officer at the moment . . . "warrant a man of

reasonable caution in the belief'" that the consenting party had authority over the

premises?" (quoting Terra10hio, 392 U.S. I, 21-22 (1968))); Barnes v. State, 75

So. 3d 1287, 1288 (Fla. 1st DCA 2011) ("[T]he evidence supports the trial court's

determination that AppeHant's wife had the authority to consent to a search of the

couple's home.") Marganet v. State, 927 So. 2d 52, 61 (Fla. 5th DCA 2006)

("[T]he evidence is also insufficient to establish apparent authority on the part of

Pinero to consent to a search. Rather, the facts known to the agents were such that

19



they could have no objectively reasonable belief that she had authority over these

items.").

The state's burden of proof on consent as an exception to the warrant

requirement includes foundationally the burden to prove authority to consent.

"[T]he state has the duty to prove through specific facts that the third party has the

authority over the particular object to be searched." Kelly v. State 77 So. 3d, . 818,

825 (Fla. 4th DCA 2012). "To determine whether an offtcer's reliance [on consent

based on apparent authority] was reasonable. courts presume that the officer was

familiar with the applicable law. Then, the proper inquiry is whether a reasonable

person familiar with the applicable law would have believed the third party had

common authority over the premises or item searchedJ41 If the basis for the

4
laken whettnely tht,e tasts suggest th it

t number of fattors bear on the nahts of i third

parts to con ent to a stanh of a tontamer Th
msludt suth factors as whether the property

le rk belongs to one person whether it n
gtneràNy used bi one puson whether u is freek

accesubic to othtrs. whethtr the contatrier is
lostd or apen wherber it is lotked or unioekui

and whuher orders ha�541enecn gnen not in open
the cont:untr The relationshm of the parties and

the naturt of the proptrt) may also hate a beirine
on the nght to consent to a sea ch As was pomteÑ
out in t.nited %tate flasmski '26 f id 829 FM

(7th Gr 2000) it is less rea3onable for a pohte
oftier to bebe e that a third pait3 has full ateess
lo a defendant s purse or a bnettase than sa - an
open tratt M ircoser, a wift may hase a nght 01
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asserted authority is unclear, the officer must conduct further inquiry before

relying on the third party's representations." State v. Young. 974 So. 2d 601, 610

(Fla. Ist DCA 2008) (citations omitted). In the present case, the trial court

concluded, "[n]o evidence was presented to show that [Ms. Richardson] had either

expressed authority or apparent authority to either open the package or give law

enforcement the authority to open the package." The trial court also observed,

"Tellingly, Officer Tabb never asked Ms. Richardson if she had the authority to

open the package." Instead, "[t]he officers accepted her consent without question,"

even though she had told them the package belonged to somebody else.

IIL

Sent from California, the parcel was addressed to "Key Phillips," a fictitious

person, at an apartment occupied by Ms, Richardson. While she signed for the

access to her husband's shavmg kit that a
roommate or girituend does not I he burden is on
the state to show that pohte were gnen free and
voluntary consent to enter the premises by

someone with actual or apparent authont) to do so
Wiluams s State 788 50 2d 334. M6 (I la sth

D( A ^'001; Ihuw when makmg entrt or
conductmg a search, an offices must eben
suffbent facts from which he or she tan deterrnme
that the person consentmg to the searc h has
common authont) over the premises or property to
be scarched Saeedra 5 statt, 622 o 2d 952,
959(Fla 1993)

Aelk s state. 77 50 3d 818, 826 (I la 4th DLA 2012)(quotmg Marcanet s state
927 So, 2d 52 60-61 (Fla 5th DCA 2006))(emphasis omitted)
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parcel before law enforcement (who had been told by apartment complex managers

that nobody named Key Phillips lived at the complex) arrived and questioned her

about the package, Ms. Richardson told Investigator Morris of the Tallahassee

Police Department that the parcel belonged to "Jeff" and that she did not know

what it contained. In short, she told him the parcel was not hers before he opened

the package and found marijuana.

The trial court rejected the state's proffered justification for this warrantless

search, finding law enforcement did not prove reasonable reliance on any apparent

authority on Ms. Richardson's part to give consent to search the package. The trial

court rejected the contention that she had joint access or control over the contents

ofthe parcel she received on Mr. Williams's behalf.

"Common authority" is derived from "mutual use of
the property by persons generaHy having joint access or

control for nwst purposes." The legal justification
behind the doctrine of common authority is that when

two people base mutual use of property. each asumes

the risk that the other wiN permit the area to be scarched.
Even when a third party has the right to enter the
property and inspect h for his or her own purposes. that

person does not have constitutional authoritv to invitt
aw entorcement officers to seärch the properth unless he

or she has common authority over the property.

Young, 974 So. 2d at 609 (citations omitted). Defense counsel asked, "Anything

other than her signing for the package and anything else that gave you an

indication that she had authority to consent to the opening of the package?"
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Investigator Morris answered, "Nothing other than taking possession of it." On

this record,S an appeals court is not free to reject the trial court's findings and

substitute its own.

The trial court's finding that the state failed to prove common authority

ought to be upheld. "An appellate court reviewing a ruling on a motion to suppress

presumes that a trial court's findings of fact are correct and reverses those findings

only if they are not supported . . . ." Cuervo v. State, 967 So- 2d 155, 160 (Fla.

2007). See also Fitzpatrick v. State, 900 So. 2d 495, 513 (Fla. 2005) ("A trial

judge's ruling on a motion to suppress is clothed with a presumption of correctness

with regard to determinations of historical fact "); Blalock v. State, 98 So. 3d 118,

120 (Fla. I st DCA 2012) (same).

While apparent authority may exist even when real authority does not, the

trial court also rejected the state's claim of apparent authority. The trial judge

concluded that "[w]ith the knowledge available to them the ofYicers knew or

should have known that Ms. Richardson did not have authority to consent and that

a warrant was needed to open the package." "The right of a third party to consent

to a search on behalf of a defendant was extended to those with 'apparent

When asked if Richardson said she had permission from Jeff to open the
package, Investigator Morris answered. "She said, in rny words, she said she was
receising the package for Jeff . . . And by signing the name Key Phillips. She

wouldn t have known to write Key Phillips without hasing prior knowledge that
the package was coming. And she accepted the package and it was in her
possession and I asked her could I open the package."
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authority' in Illinois v. Rodriguez, 497 U.S. 177, 181, 110 S.Ct. 2793, I11 L£d.2d

148 (1990). Rodriguez established that even if a third party does not possess actual

common authority over the area that was searched, the Fourth Amendment is not

violated if the police relied in good faith on a third party's 'apparent authority' to

consent to the search." Marage..t, 927 So. 2d at 55. But the trial court did not find

reasonable or good faith reliance 6 and it is not at all clear why the majority

opimon seems to.

The trial court's findings of fact as to apparent authority should be the end of

the question. See K_eljy, 77 So. 3d at 826 (The police officers "did not . . . elicit

any facts to show that Morales had authority to permit their search of the red bag.

In fact, during both searches of the home, Morales repeatedly identified property

belonging to Kelly. The officers did not attempt to establish that Morales had joint

control over those items, and indeed her statements to them showed that she did

not have anything to do with the red bag."); M_ggan_el 927 So. 2d at $8 ("When

police are told by a third party that the property belongs to another, the officers are

obligated to make inquiries sufficient to establish that the person consenting to the

search has both common control over the property and mutual use of it "). See also

6 Ilow could it? Officers knew that Ms. Richardson was not "Key Phi!Iip
the Getitious addressee named on the package. After she signed for the packaÂe.

Investigator Morns "talked to her about the package. a.sked her who she wa.s

getung it tor. what was in it. She said she was receiving it for a guy named Jeff.
She didn t know what was !n it." Without anything rnore. he asked for her
permission to open the package.
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United States v. Jaras, 86 F3d 383, 389 (5th Cir. 1996) (concluding that when

person giving consent admonishes an officer that a bag belongs to third party who

is the subject of a search, this may be understood to deny joint access and control

over the property); 13 F3d 498, 504-05 (1st Cir.

1994) (holding that when third party consent to search vehicle and trunk is

qualified by a warning that the briefcase belonged to another, officers could not

assume without further inquiry that the consent extended to the briefcase): United

States v. Salinas-Cano, 959 F.2d 861, 862-63 (10th Cir. 1992).

The information known to law enforcement at the time Richardson

"consented" supports the conclusion that she did not have the authority, actual or

apparent, to consent to a search of the package. See Salinas-Cano, 959 F.2d at 864

("The government has the burden of proving the effectiveness of a third party's

consent. 'The burden cannot be met if agents, faced with an ambiguous situation,

nevertheless proceed without making further inquiry. If the agents do not learn

enough, if the circumstances make it unclear whether the property about to be

searched is subject to "mutual use" by the person giving consent, "then warrantless

entry is unlawful without further inquiry."' United States v. Whitfield, 939 F.2d

1071, 1075 (D.C. Cir. 1991) (quoting Rodriguez, 110 S,Ct. at 2801))" (emphasis &

citation omitted).
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The trial court's fmding that officers "obviously knew" that Ms. Richardson

was not the addressee is plainly correct The record indicates the package was

addressed not to her, but to the fictitious "Key Phillips " Apartment complex

managers had already told them nobody named Key Phillips lived in the complex.

The trial court found police knew she was not "Key Phillips" because she informed

them, before they asked her for consent to open the package that the package

belonged to "Jeff" Sie Eyans2Jtate, 989 So. 2d 1219, 1222 (Fla. 5th DCA

2008) ("When a third party informs the officer that a closed container belongs to

another person, it is not objectively reasonable for the officer, without making

further inquiry, to search the container."). The majority opinion arbitrarily rejects

well supported findings of fact

IV.

Even though appellee Williams was charged with possession of the contents

of the parcel (marijuana) with intent to sell it, the state argues that he lacked

standing to challenge an illegal search and seizure 7 "The reasonableness of an

Below the prosecutor questioned hb standmg "ahsent a showine of pnuev

mierest m the package. t he u ishes to go under oath and adnut to ownership of the
package then we base a motion to supprew But abx.rit a ahuwme or standm
tin reasonable expectatmn of praaty the burden does not shift to the 'state In

Rakas s Illmots 410 L $ 128 (1978), the Nupreme Court did ' recognizel j two
analytitally disunct but in ariably inttrtwined' issues of substanine Fourth

Amendment jurispiudence lhe Erst is ·whether (a) disputed 3earch or seizure has
mirmged an mierest of the defendan' which the I ourth \rnendment waa deswned

to protect. the second is whether the challenged searth or sevure siolated that|
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expectation of privacy in a particular place or items depends on context." Y_oung,

974 So, 2d at 608. The defense can meet its initial factual burden without the

defendant's testimony, as the trial court pointed out, "if you can show it any other

way, other than him admitting that that's his package." Whether "the owner of the

good ha[s] a legitimate expectation of privacy in the area searched" is "a factual

finding." United States v. Salvucci, 448 U.S. 83, 92 (1980). See United States v.

Matlock, 415 U.S. 164, 177 n.14 (1974) ("[T]he controlling burden of proof at

suppression hearings should impose no greater burden than proof by a

preponderance of the evidence.").

On the standing issue too-and based on even more evidence--the trial

court decided the factual questions against the state. Again, the package was

addressed to a fictitious, not to a real, person, which officers testified they knew

before delivering the package. Investigator Morris testified without contradiction

that Ms. Richardson told him the package belonged to the appellant. This

testimony came in without hearsay or other objection. Information on her

cellphone corroborated his ownership. There is no evidence that Mr. Williams

eser disasowed ownoship of the packaac or its contents On the contrary he

arrned promptly at ½ Rjthardson s apartment to pak up the partel alter

I ourth Amendment ngh[t j '" Rau bnes v Kentutks. 448 U S 98. 11 1-12 (1980)
(Blackmun I concurnng; (utations omitted) \s to the former the test is

whether the mos ant had a "reasonable expectation of treedom trom gosernmental
mtruuon \1antusi Del orte. N2 U 5 ¼4. 88 S C1 2120 (1968f
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receiving a text message on his phone informing him it was there. His flight once

he saw the police underscored his connection to the parcel (There is no question

of abandonment here because the illegal search and seizure had already occurred.)

The trial judge's finding that the appellant was the intended recipient of the

package mailed to a fictitious addressee has ample support in the record,

In ignoring the trial court's findings and concluding the appellant had no

reasonable expectation of freedom from governmental intrusion nor any property

interest in the package, the majority opinion relies on decisions where letters or

packages were addressed to actual persons who did not themselves challenge the

search or seizure. The decision in 959 F.2d 1297 (5th Cir.

1992h a collateral attack on ineffective assistance of counsel grounds, is clearly

distinguishable. There a package containing cocaine was addressed to and

received by an actual third person, not the defendant. Ida at 1299-1300; see id. at

1303 n.11 ("Here, the package was not addressed to a fictitious entity, or to an alter

ego of Pierce, but to Crumpton."). Before and during trial, moreover, Pierce

intermittently denied ownership of the package and contended that the package and

its contents belonged to the named addressee. E at 1303. The ineffective

assistance claims, based on trial counsel's failure to make certain arguments in

support of a motion to suppress, were understandably denied. M Similarly, in

United States v. Smith, 39 F.3d I 143 ( l ith Cir. 1994), the court affirmed the denial
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of a suppression motion and concluded that the district court did not err by finding

the defendant did not have a legitimate expectation of privacy in a letter sent to

Kirkconnell (an actual person) given his "equivocal testimony regarding his

ownership interest in the letter, and the fact that he was neither the sender nor the

addressee of the letter." Ld, at 1145.

Merely entrusting a parcel or other container to another does not forfeit the

owner's right to freedom from arbitrary governmental search of the contents. See

Renerally United States v. Canada, 527 F.2d 1374, 1378 (9th Cir. 1975)("[8]he did

not relinquish her protectible interest, nor her standing to object, by sharing access

and control of the suitcase with her companion."); Slate11ayJon 968 P.2d 315,

320-21 (Nev. 1998) (holding airline traveler had standing as to his suitcase even

though his niece, traveling with him, had checked it in her own name and retained

the baggage claim ticket).

Where the addressee is not a real person, it becomes an evidentiary question

whether the right to possession (or other factual basis for reasonably expecting

freedom from governmental intrusion) asserted by a defendant moving to suppress

is established. See, eA, Villarreal, 963 F.2d at 774 (finding that "[ajlthough the

consignee of the drums was technically a fictitious person named Roland Martin "

both Villarreal and co-defendant Gonzales had a legitimate expectation of privacy

in the drums (even though it was not clear whether Roland Martin was the alter ego
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of Villarreal or Gonzales) because both were the immediate recipients ofthe drums

and they conspired together to get them from the terminal, and stating that "this

court has made clear that individuals may assert a reasonable expectation of

privacy in packages addressed to them under fictitious names"); United Statm

R1ichards, 638 F.2d 765, 770 (5th Cir. 1981) (concluding Richards had a legítimate

expectation that the contents of the package were private and had standing to assert

Fourth Amendment protection, "{c]onsidering all the circumstances").8 In the

present case, the trial court determined appellee Williams, as the owner and

intended recipient of the parcel, had a protected privacy interest in the package and

was entitled to assert the Fourth Amendment violation.

As a factual matter, the trial court ruled, Mr. Williams's expectation of

privacy was both subjectively and objectively reasonable. The trial court found he

had made arrangements designed to prevent the package, although addressed to the

fictitious "Key Phillips," from being opened by anyone else. Ms. Richardson

understood and agreed that, when she received a package addressed to Key

Phillips, it was for the appellant and him alone, or so the trial court was permitted

to find on this record?

In Richards. 638 F 2d at '69, 1t|he quesuon of Rahards standmt to
contest the scarth was not nused in the court below

5ee United States x Pitts. 422 1 id 440. 457-59 (7th ('ir 2003) (footnote
onunedt where the tourt said m response to a separate opmion
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Ihe concurrence acknowledges that there are a
nurnber of legitimate reesons that a per on might wich to
stod or recene a package osmg a nom de plurne 50me

authon and leurnahsts such a.s the mtomparabit Ann
I anacrs. whose real name was f ppie I ederer, enælos a
pstudonym m thtu professional i fe lhts is a onmon

and unremarkable pratthe In other situations, a elebrits
rna wish to as ord harassment or mtrusion a ao emment
offitral may hase securit, concerns m usmg her cua!

name or hon'e address to retent mail a husmess
execuine m merger talks might worrs about potentnl

mststor, misusing tht micrmat'on gained through the
mail to manipulate the 3ecunties markets See I mted
5tatess_lvans 2001 ¼1 243287 *'(%D fnd 1m 31

2001) alfd 282 I id 45] í7th ( ir 2002h tert demed

Olb, 121 5 ( t 404 154 I Ld 2d 204 (2002)
Jndeed 4 sender of mad mieht wub to remain completely

anonymous for an number or rea ons The Nuoreme
Court has held that anonymt) of an author is 01 a

suflicier" reason to exclude hierars works or pohtical
ad ocacy from the protections of the first Amtndment

1 lante s Ohm I lecouns Cornra n 514 i s 14 341

4 4 i 15 % ( t 1il 1, I ' f I l d 2d 426 ( 1994) As the
( ourt noted there an aathor mas deude to remam

anonsmous for t ar et ecoaonne or official retabanon,
out of ton un lor soual est acisn or merth bttause at
a dt3ire to preserse as much ot ont praats as m,sible
Mcbitvre 914 ( ¼ at 14i 42 I ( t Í 4 l l No too
with the scnder or rett ner of mul Yet bec'iust an abas
was lo this mstanut uss d to tioak the identities of tne trut

parties to a nartoucs transactton. Our colleaeue contlndes
that the m uhng should h ne no protes hon dhateser

lhere are two po,sib!c wa s to mterpret the
concurrente hrst, btcause ome people emplo) an ahas
and use the mall IUcgallv eseryone with a legitimate

rLason to remaIn anotistnous 3hould lose illen

expeuation of prnat) m the post Alternatneh onh
peoplt usmg an abas for legitimate reasons may retam an
exptetatior, of pnvats m their maihngs while those who
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employ an alias for i]Iicit purposes rnay not. Both
constructions turn the Fourth Amendment on its head.

The first approach assumes that criminals can

forfeit the prisacy interests of all persons h¥ usine a

confidential domain for nefarious ends. ArE creative
means that a person engaging in illegal activity devises to
conceal that fact will lead to the end of privacy for

persons engaged in who'ly legitimate confidential
activities. For example. if persons engaged in illegal drug
sales often use hotel rooms for their transactions, or
common!) employ cellular telephones to cornmunicate
the terms of their deals, then under the concurrence's

analysis no one would retain a legitimate expectation of
privacy in the use of hotel rooms or cellular telephones.

I nder the second approach, only criminais forfeit
their Fourth Amendment rights. The illegal contents of
the package serve as an after-the-fact justification for a
search. I he concurrence concludes that society is not
prepared to accept as reasonable an expect ition of

privacy in crack cocaine sent through the United States
mail by a sender using a fictitious name for himself and
his addressee of course. the government did not know
the package contained crack cocaine until it opened and

inspected the box. We rnay not jumify the scarch after the
fact once we know illegal activity wa3 afoot: the
legitimate expectation of privacy doe3 not depend on the

nature of the defendant's activities. whether innocent or
criminal. Enited States v. Fields, 113 Fad 113. 321 (2d
Cir.1997). cert. denied. 522 I .S. 97(3. ]]s sci 4g 139
LhsL;d U4 (1997). If this were the case. then the police

could enter private homes wilhout warrants. and it they
find drugs. justify the search hy citing the rule th t
society is not prepared to accept as reasonable an

expectation of privacy in crack cocaine kept in private
homes. Presumably if no narcotics are found (or. as the
concurrence speculates. no pipe bombs are found L the

owner of the home would be able to bring a civil lawsuit
for nominal damages for the technical violation of
privacy rights. The Fourth Amendment requires more
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Steppmg back from the context of drug investigations,
there are many situations in which a person may have
perfectly legitimate reasons for arranging to have
correspondence or packages shipped to him through
another person he trusts. . Consider, for examp!c. a

celebrity's interest in avoiding harassment or intrusion.
or a controversial public officiaFs interest in the securits

of packages or envelopes. or a business executive
involved in sensitive rnerger negotiations who wishes to
ensure the secrecy of papers that could give a recipient
the ability to take unfair advantage in securities markets.

If the prisacy of such a package were breached, surelv
the courts would allow the true nwner. whom the ecurts

would treat as a real party in interest, to assert those
privacy interests in a civil claim against someone who
caused injury by violating the privacy of the package.

United States v. Evans, 2001 WL 243287, *5 (S.D. Ind, 2001). See United States

v. Allen, 741 F.Supp. 15, 17-18 (D. Me. 1990) (finding that, under all the

circumstances m that case, the defendant had an objectively reasonable and

subjective expectation of privacy in the envelope and its contents and explaining

than th

i nhke thc theoretical burglar m Rake who is

plying his trade m i summer tabm during the off-season
dod Who n wrongluHy prtstat on someone else's
proper1) Pitts and Alexander had a right to use take
names in sendmg md rttelling rnall ¼ RAe v

Ilhnois 4 i9 U S 128 143 n 12, 99 5 Lt 42 l. 38 1. l d 2d
87 (19_78) 'I here is nothmg mherently wrone with a

desire to remam anonymous when sendmg or receivmg a
package. and thus the exptttation of privacy for a ptrson
usmg an ahas m sendmg or recuvmg mail is one that
souet is prepared to retoem/c as reasonable
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that the expectation was reasonable because federal law protected the envelope in

the mail from unauthorized access and the defendant had arranged with the

addressee to receive the envelope and deliver it to the defendant intact upon

receipt). "When an individual asks someone else to receive mail for him, he does

not by that fact alone surrender a reasonable expectation of privacy " I_d. at i8

(citing 3 LaFave, Searches & Seizures § 113(f))); see also Peoglelleeteira, 58

Cat Rptr. 3d 847, 853 (Cat Ct. App. 2007) (finding "substantial evidence of

objective factors that support the trial court's finding that defendant did not

abandon his package," even though it was addressed to a fictitious name at a false

address).

VL

The majority opinion relies on appellate decisions in cases where parcels

were addressed to real persons who did not invoke their Fourth Amendment rights

(Plergg and Arrendondo), which is cleady not the case here, and in which the

appellate courts followed the rules and upheld the trial court's findings (Colon-

Solis and Sm_ith). Just as we "must accept the trial court's factual findings if there

is evidence to support them" when the factual findings result in denial of a motion

to suppress, Nelson v. State, 850 So. 2d 514, 522 (Fla. 2003); see also Burns v.

State, 584 So. 2d 1073, 1076 (Fla. 4th DCA 1991), we must accept factual findings

that support the grant of a motion to suppress when the motion is granted. See,
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ea, Jardines v. State, 73 So. 3d 34, 55 (Fla. 2011) (holding district court erred in

reversing trial court order's which had granted motion to suppress, where "the trial

court's factual findings [were] supported by competent, substantial evidence");

Markus v. State, 160 So. 3d 488, 490 n.1 (Fla. Ist DCA 2015) (deferring to the

trial court's finding that the "townhome, including the garage area, was

Appellant's residence" because the record "contain[ed] competent, substantial

evidence to support this finding of fact"). The majority opinion tums its back on

this neutral and time-honored rule of decision.

VIL

"It may be that it is the obnoxious thing in its mildest and least repulsive

form; but illegitimate and unconstitutional practices get their first footing in that

way, namely, by silent approaches and slight deviations from legal modes of

procedure " Boyd v. United States. I 16 U.S. 616, 635, 6 S.Ct. 524, 535, 29 L.Ed.

746 (1 886). "If the government becomes a lawbreaker, it breeds contempt for law;

it invites every man to become a law unto himself; it invites anarchy. To declare

that in the administration of the criminal law the end justifies the means-to

declare that the govemment may commit crimes in order to secure the conviction

of a private criminal-would bring terrible retribution. Against that pemicious

doctrine this court should resolutely set its face " Olmstead v. United States, 277

U.S. 438, 485 (1928) (Brandeis, 1, dissenting). It is "less evil that some criminals
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should escape than that the govemment should play an ignoble part. . . . [N]o

distinction can be taken between the govemment as prosecutor and the government

as judge. If the existing code does not permit district attomeys to have a hand in

such dirty business it does not permit the judge to allow such iniquities to

succeed." Ld, at 470 (Holmes,1, dissenting).

"The Supreme Court may be the architectural supervisor that ensures that the

grand scheme of the separation ofpowers and rule of law is properly sketched, but

it is the lower courts that pound in the nails and properly square the comers to

make sure the system functions during the workday even when the supervisor is

not around." Scott E. Sundby, Everyman s Exclusionary Rul

Rule and the Rule of Law (or Why Conservatives Should Embrace the

Exclusionary Rule), 10 Ohio St. 1 of Crim. L. 393, 411 (2013). In the present

case, the court has regrettably missed the nail and pounded its thumb.
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