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STATEMENT OF IDENTITY AND INTEREST IN THE CASE

The Amicus Curiaethe Property Casualty Insurers Association of Acae
(“PCI”), is a diverse national trade associationthwnearly 1,000 member
companies, both small and large, located in aty fdtates. PCl members write
$202 billion in annual premiums, which comprises [®&rcent of the nation’s
property casualty insurance including 42 percenthef United States automobile
insurance market, 27 percent of the homeownerskebar33 percent of the
commercial property and liability market, and 34gaat of the private worker’'s
compensation market. PCI believes that its expeeieand broad membership
provide it with a perspective that will serve asuseful supplement to the
arguments presented by the parties.

The issues presented in this case are: (1) whptimy language providing
coverage for “all investigative and legal costsumed by us,” and “all reasonable
costs incurred by an insured at our request,” ibignous so that it must be
construed in favor of the insured and provide cager for an adversary’'s
attorneys’ fees imposed pursuant to the offer digjuent statute; and (2) to the
extent that attorneys’ fees constitute taxables;aghether the costs were incurred
at the insurer’s request.

PCI has an interest in this case because of it®nt@pce to the insurance

industry, policyholders, and the marketplace. P@logates sound public policies
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on behalf of insurers in legislative and regulattoyums at the federal and state
levels, and fileamicusbriefs in significant cases before federal andestaurts.

PCI offers this brief to assist the Court in resaivthe conflict that the First
District Court of Appeal certified itcovernment Employees Ins. Co. v. Magedo
190 So. 3d 1155 (Fla. 3d DCA 2016), with the SecbDrstrict Court of Appeal’'s
opinion in Steele v. Kinsgy801 So. 2d 297 (Fla. 2d DCA 2001). For the reason
articulated herein, PCIl supports the position adedn by the Petitioner,
Government Employees Insurance Company (“GEICONhJ auggests that the

Court should resolve the conflict by adopting tlettdér-reasoned opinion &teele

and by quashing’lacedo%

SUMMARY OF ARGUMENT

This case rests upon the application of two webdalsshed legal doctrines.
First, the established principle that attorney€sfare separate and distinct from
“costs,” and do not constitute costs even when deampursuant to the offer of

judgment statute. Second, that the unambiguousuégey of an insurance policy

" The Court should also express disapproval with fdllewing opinions to the
extent they are inconsistent wigteele New Hampshire Indemnity Co. v. Gray
177 So. 3d 56 (Fla. 1st DCA 2015) (certifying caotfwith Steelg; and Florida
Ins. Guaranty Ass’'n v. JohnsoB54 So. 2d 239 (Fla. 4th DCA 1995t¢ele
certified conflict withJohnsom.



must be applied as written, and an insurer canaatehuired to pay costs or fees
that it did not expressly authorize or agree taiias

Respondents request the Court to reject the fonggoore principles and
conclude that GEICO'’s policy language providing e@ge for “all investigative
and legal costs incurred by us,” and “all reasoma&ioists incurred by an insured at

our request,” also provides coverage for attorndgss awarded pursuant to a
proposal for settlement / offer of judgment. Thau@should reject this contention
and adhere to nearly a century’s worth of its owecpdent differentiating “costs”
from attorneys’ fees, and conclude that the unaodaig policy provisions at issue
do not provide coverage for attorneys’ fees impasadker an offer of judgment.

Moreover, expanding coverage for fees or costs ti#epolicy language at
iIssue is inconsistent with the principle that asuned cannot obtain more than he
or she bargained for within the insurance agreemantl cannot impose an
obligation on the insurer that was not contempldgdhe policy. Since attorney’s
fees are not costs, let alone those incurred aCGH request as required within
the policy, the Court should reject the Respondearguments which request the
Court to find coverage in contravention of the pgh plain language.

Finally, adopting the position advanced by the Resgents may inhibit the

ability of Florida residents and businesses to eatfordable insurance coverage.

This is because insurance premiums are calculasedoupon the risk assumed by
3



an insurer in any given policy, and requiring asuirer to pay for incalculable risks
created by an offer of judgment statute or expamdioverage for “costs” to
include attorneys’ fees will require insurers tewase risks neither contemplated
by the insurance contract nor considered in setpogicy premiums. Thus,
Floridians may encounter increased premiums asrectdresult of the Court’s
decision in this case.

Accordingly, PCI respectfully suggests that the €alnould interpret the
policy provisions at issue to define “costs” cotesis with the customary definition
which permeates Florida jurisprudence which exd@dudtorneys’ fees, conclude
that there is no coverage under GEICO’s insuranulécyp for attorneys’ fees
shifted pursuant to the offer of judgment stataed quash the First District's
opinion as inconsistent with these principles.

ARGUMENT

l. THE CLEAR AND UNAMBIGUOUS POLICY LANGUAGE DOES
NOT PROVIDE COVERAGE FOR COSTS UNLESS INCURRED BY
AN INSURED AT THE REQUEST OF THE INSURER.

The Court should reject the First District’s holgliand impose the clear,
unambiguous policy terms which do not provide cager for attorneys’ fees
awarded pursuant to an offer of judgment. Thisesduse GEICO’s policy makes
clear that it provides coverage for “all investigatand legakostsincurred by
us,” and “all reasonablecosts incurred by an insure@t our request” [See
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Petitioner's App. 1, emphasis added]. The Firsttriziss holding necessarily
rewrote the policy to impose a coverage obligatmmattorneys’ fees which does
not exist in the policy’s unambiguous languageorifh law does not allow for
such a result, and the Court should quash the @pini
The GEICO policy only obligates the insurer to pajyl reasonable costs
incurred by an insured at [the insurer’s] requegBSeePetitioner's App. 1]. This
Is the same policy language at issueSteelewhich the Second District deemed
unambiguous. Th&teeleCourt further concluded that the policy did not\pde
coverage for fees shifted by the offer of judgnm&atute, reasoning:
The common meaning of ‘request’ is ‘the act of agkior expressing
a desire, for something; solicitation or petition\WWebster's New
World College Dictionaryl218 (4th ed. 2001). The legal meaning of
the words is ‘[a]n asking or petition. The expressof a desire to
some person for something to be granted or donécplarly for the
payment of a debt or performance of a contractacBls Law
Dictionary 1172 (5th ed. 1979). Both of these camiy understood
definitions reinforce the clear use of the termhiitthe context of the
policy-that the insurer intended to pay for expengkat it had
authorized and over which it had control, suchhesgelection for a
service or product of known value and cost.
Steele 801 So. 2d at 299.
Importantly, while theSteelecourt noted that “[ijt may be preferable, as a
matter of public policy, for the entity that ha® thole right to settle or litigate a

damages claim to be ultimately responsible for paythe resulting extra

expenses,” it correctly concluded that:
5



[W]e cannot enforce such a public policy in theefamf a written

contract with such a clearly contradictory meanittgis not the

ultimate consequences, intended or unintended, ofnainsurer’s
decision to litigate that determine the meaning o& policy’s plain

language; it is the words themselvefoss v. Savagé6 Fla. 106, 63

So. 148 (1913)Paoli v. Natherson & C.750 So. 2d 46 (Fla. 2d

DCA 1999).When faced with an unambiguous provision, the trial

court cannot give it any meaning beyond that expregd by the

plain language and must construe the provision inaord with the

ordinary meaning of the language. The words at issue here,

‘reasonable expenses incurred at our request,bngnmean that the

insurer must request the product or service thetirgrthe expense.

We see no need to construe them further.

Steele 801 So. 2d at 300, emphasis addasl.in Steele the policy language at
iIssue here — “reasonable expenses incurred airfsleer’'s] request” — can only
be interpreted to mean that GEICO must have regdestspecified product or
service which the insured procured at his or hgreaege. The coverage plainly
contemplated is distinct from coverage for statutfee shifting which is not a
“product or service,” let alone one incurred at itheurer’s request.

This Court should adopt the well-reasoned logic oaspd in Steele.
Expanding coverage to include fees incurred putsieaan offer of judgment will
rewrite the clear, unambiguous policy terms whigbvle no such coverage.
While the SteeleCourt recognized that the result may seem unjugiroperly
concluded that “any remedy for that injustice ishivi the sphere of the legislature,

not the courts.1d. (citing Sparks v. Barnes/55 So. 2d 718, 720 (Fla. 2d DCA

2000) (Whatley, J., concurring, describing how Flar Statute section 768.79
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creates an uneven playing field between insured &mel insurer, and
acknowledging that the legislature should review $tatute). This Court should
reach the same conclusion. Rather than interpr@mbiguous policy language to
find coverage when none was intended, the Courtildhdefer to the legislature
which is better suited to determine if any acti®mvarranted.

.  THE PRINCIPLE THAT “COSTS” DO NOT ENCOMPASS
ATTORNEYS' FEES SHOULD BE PRESERVED.

The decision on review also blurs the establishee distinguishing costs
from attorney’s fees. Florida follows the Ameridaaole that attorneys’ fees are not
taxed against a party absent either statutory atractual entitlementSeeFla.
Patient’'s Compensation Fund v. Row&2 So. 2d 1145 (Fla. 198%)ampton’s
Estate v. Fairchild-Florida Construction Co341 So. 2d 759 (Fla. 1976). This
Court has held that attorney’s fees are not “cost®l are only recoverable as
“costs” when provided for by law or by contra@ee State ex rel. Royal Ins. Co. v.
Barrs, 99 So. 2d 168, 170 (Fla. 192&8havers v. Duval/3 So. 2d 684, 686 (Fla.
1954) (“It is settled in this jurisdiction that athey’s fees cannot be taxed as costs
in any cause unless provided for by contract osthyute.”).

Importantly, this is not the first time this Couras been asked to expand
policy language to provide coverage for attorndge’s when none was intended.

Indeed, the Court rejected a similar attem@jegel v. Williams545 So. 2d 1360



(Fla. 1989), which interpreted policy language palong that “[w]e’ll pay allcosts
of defending a suit, including interest on the pafrtany judgment that doesn’t
exceed the limit of your coveragdd. at 1361-62 (emphasis added). As the Court

explained:

While a policy could no doubt be written specificdly to cover
court-awarded attorneys’ fees liability insurers are normally only
responsible for the payment of the plaintiff's ateys’ fees where bad
faith is involved or the insured prevails in a diraction against the
company. 8A J. Applemarnnsurance Law and Practicg 4894.65
(1981); 8§ 627.428, Fla. Stat. (1987). On the othend, liability
insurers have usually been responsible for the paymof taxable
costs over and above the policy limits. 8A J. Apmda, Insurance
Law and Practice8 4894 (1981); 15A M. Rhodes, Couch Cyclopedia
of Insurance Law 88 56:10, 56:16 (rev. ed. 1983)erefore, the
result reached by the district court of appeal woul be justified if
the award of the plaintiff's attorneys’ fees couldbe considered as
a species of taxable costs. Yet, ever since thisutits decision in
State ex rel. Royal Insurance Co. v. Barrs, 87 Fla. 168, 99 So. 668
(1924), attorneys’ fees recoverable by statute areegarded as
‘costs’ only when specified as such by the statutehich authorizes
their recovery. Accord Prudential Ins. Co. of America v. Lam2i8
So. 2d 219 (Fla. 3d DCA)ert. denied 225 So. 2d 529 (1969).
Indeed, there are some statutes which provide formmaward of
attorneys’ fees to be taxed as costs. E.g., 8§ 718.Ela. Stat. (1987).
However, section 768.56, Florida Statutes (1981)iddnot specify
that attorneys’ fees could be taxed as costs.

Spiegel 545 So. 2d at 1361-62, emphasis added.
As a result, inSpiegelthe Court “[did] not see how the statutory award of
plaintiff's attorneys’ fees [could] be construed to bepatof defendinga suit.” I1d.

(emphasis in original). The Court found that tlaiqy language was clear and



should not be altered, explaining that “[t]he ppliequires [the insurer] to pay the
costs of defending a suit as well as specifiedigastof interest on any judgment-
nothing more, nothing less. It does not cover tlgnpent of theplaintiff's
attorneys’ fees.”ld. at 1362 (emphasis in original).

The same analysis previously applied by this CouSpiegelapplies with
equal force here. Neither section 768.79, goveroitigrs for judgment, nor Rule
1.442, which “applies to all proposals for settletnauthorized by Florida law,”
authorizes attorneys’ fees to “be considered apexiss of taxable costsSee
Spiegel 545 So. 2d at 1362. To the contrary, both secti®®. 79 and Rule 1.442
distinguish “costs” from “attorneys’ feesSee§ 768.79, Fla. Stat. (differentiating
the two no less than one-dozen times in a singleitst); Fla. R. Civ. P. 1.442(h)
(“(h) Costs_and Fees. (1) If a party is entitleadtdsts and fees. . . an award of costs
and attorneys’ fees.”). This is in stark contrast-torida Statute Section 713.29,
for example, which this Court cited to Bpiegelas an example of a statute that
provides attorneys’ fees to be taxed as cdSee§ 713.29, Fla. Stat. (“In any
action brought to enforce a lien or to enforceaanclagainst a bond under this part,
the prevailing party is entitled to recover a rewdue fee for the services of her or
his attorney for trial and appeal or for arbitratian an amount to be determined by
the court,which fee must be taxed as part of the prevailing grty’s costs as

allowed in equitable actions.”) (emphasis added).
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As this Court has explained time and again, “thlegslature is presumed to
know the meaning of words and the rules of grammaad, the only way the court
iIs advised of what the legislature intends is bying the generally accepted
construction, not only to the phraseology of an bat to the manner in which it is
punctuated.’State v. Bodder877 So. 2d 680, 685 (Fla. 2004). The legislaha®
made clear in section 768.79 — the specific stafitessue — that “costs” and
“attorneys’ fees” are separate and distinct, antlkeinin section 713.29, the
legislature has not mandated that attorneys’ feesverable under the offer of
judgment statute be taxed as costs.

The Court should adhere to its precedent, whidoissistent with the plain
language of the offer of judgment statute at issunel reject the notion that costs
can be construed to include attorneys’ f&=e Barrs99 So. 2d at 17(Bhavers v.
Duval, 73 So. 2d at 686; arbiegel 545 So. 2d at 1362.

[ll.  PUBLIC POLICY SUPPORTS QUASHING THE FIRST DISTRICT
AND ADOPTING STEELE

Compelling public policy reasons support this Cayuishing the decision
of the First District below and adoptiiBieele This is because the insurance policy
at issue in this case, as @teele,only provides coverage for costs incurred at an
insurer’s request. Rewriting the unambiguous polamguage to provide coverage

for unintended attorneys’ fees has far reachingsequences. It risks increasing
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the exposure to insurance carriers throughout thte,sincluding on countless
policies which have already been issued and forcwiiremiums have already
been assessed. Because premiums are calculated bpse foreseeable risk,
expanding coverage for costs to include attornésess would disrupt this delicate
balance, and potentially result in upward pressumerates across the industry
which would adversely affect millions of FloridianReadily accessible and
affordable insurance is crucial to Florida’s ecogpand the Court should protect
the ability of Florida’s citizens and businesseptiochase coverage at reasonable
rates by declining to expand coverage to attorn®es, when it is clear from the
plain policy language that it was only intendeddosts.

Moreover, insurance companies, in calculating asur@r's premiums,
evaluate various risk factors, including litigatiogks. To the extent that plaintiffs
are awarded attorneys’ fees against an insurerealpaNicy limits, this would
create a limitless, unforeseeable, and incalculablefor an insurer. Such a risk
could potentially be passed on to policyholders wiay see a resulting increase in
their premium payments. For this reason, it isereypropriate for the legislature
to examine and effectuate such a change if, afieimvestigation, such a change
iIs deemed appropriate.

Finally, in every contract, including policies olurance, there is an implied

covenant of good faith and fair dealing that neitparty will do anything which
11



will injure the right of the other to receive therefits of the agreement. That,
along with an existing body of Florida law that uggs an insurer to advance the
insured’s interests as paramount, creates an INeetot resolve cases when it is in
the best interest of its insured. On the other handosing an additional obligation

not agreed to by the insurer and which is incoaaststvith Florida law establishing

a distinction between costs and fees violates amsi@ policy language, public

policy, and damages the relationship between amaedsand its insurer.

CONCLUSION

For the reasons asserted herein, PCI respectidiyeasts the Court to quash

the First District’'s decision and adopt the reasgrof Steele.
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