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Synopsis

Background: Defendant was convicted in the Circuit Court for the Fifteenth Judicial Circuit, Palm
Beach County, Robin Lee Rosenberg, J., of lewd or lascivious battery. Defendant appealed.
Holdings: The District Court of Appeal, Damoorgian, J., held that

1 defendant was entitled to instruction on unnatural and lascivious act as a lesser-included offense;
and

2 defendant's prior juvenile dispositions could be included in sentencing scoresheet.

Reversed and remanded.
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Evidence Justifying or Requiring Instructions

A trial court must instruct on necessarily lesser-included offenses and permissive lesser-included
offenses when supported by the evidence at trial.
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Evidence Justifying or Requiring Instructions

When deciding whether an instruction for a category two offense is necessary, a trial judge must
analyze the information or indictment and the proof to determine if elements of category two crimes
may have been alleged and proved.
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Sex Offense Charges; Offenses Involving Infants

Defendant was entitled to lesser-included offense instruction of unnatural and lascivious act in
prosecution to for lewd or lascivious battery, where it was specifically alleged that defendant
unlawfully engaged in sexual activity by having sexual intercourse with the child victim. West's F.S.A.
§ 800.04.

Cases that cite this headnote

=

110Criminal Law

110XXTrial

110XX(G)Instructions: Necessity, Requisites, and Sufficiency

110k795Grade or Degree of Offense; Included Offenses


https://1.next.westlaw.com/Document/Ic2eadfaa230511e6a795ac035416da91/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74011000001566b2394755abc0073%3FNav%3DCASE%26fragmentIdentifier%3DIc2eadfaa230511e6a795ac035416da91%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=829d056e10dc06d4b7a0b275a5749a67&list=ALL&rank=1&grading=na&sessionScopeId=1ab56cd6e876b8485b02c4cd54d6733c5e508d18059505d842adcc77d11100bb&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_anchor_B22038924704
https://1.next.westlaw.com/Document/Ic2eadfaa230511e6a795ac035416da91/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74011000001566b2394755abc0073%3FNav%3DCASE%26fragmentIdentifier%3DIc2eadfaa230511e6a795ac035416da91%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=829d056e10dc06d4b7a0b275a5749a67&list=ALL&rank=1&grading=na&sessionScopeId=1ab56cd6e876b8485b02c4cd54d6733c5e508d18059505d842adcc77d11100bb&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_anchor_B22038924704
https://1.next.westlaw.com/Browse/Home/KeyNumber/110k795(1.5)/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110k795(2)/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ic2eadfaa230511e6a795ac035416da91&headnoteId=203892470400220160726&originationContext=document&docSource=9d82216c727c44c29fb427fe01dec7d5&rank=1&transitionType=CitingReferences&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110XX/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110XX(G)/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110k795/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110k795(1.5)/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110XX/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110XX(G)/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110k795/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110k795(2)/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110k795(2.1)/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Document/Ic2eadfaa230511e6a795ac035416da91/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74011000001566b2394755abc0073%3FNav%3DCASE%26fragmentIdentifier%3DIc2eadfaa230511e6a795ac035416da91%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=829d056e10dc06d4b7a0b275a5749a67&list=ALL&rank=1&grading=na&sessionScopeId=1ab56cd6e876b8485b02c4cd54d6733c5e508d18059505d842adcc77d11100bb&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_anchor_B32038924704
https://1.next.westlaw.com/Document/Ic2eadfaa230511e6a795ac035416da91/View/FullText.html?navigationPath=Search%2Fv3%2Fsearch%2Fresults%2Fnavigation%2Fi0ad74011000001566b2394755abc0073%3FNav%3DCASE%26fragmentIdentifier%3DIc2eadfaa230511e6a795ac035416da91%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=829d056e10dc06d4b7a0b275a5749a67&list=ALL&rank=1&grading=na&sessionScopeId=1ab56cd6e876b8485b02c4cd54d6733c5e508d18059505d842adcc77d11100bb&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_anchor_B32038924704
https://1.next.westlaw.com/Browse/Home/KeyNumber/110k795(2.80)/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS800.04&originatingDoc=Ic2eadfaa230511e6a795ac035416da91&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000006&cite=FLSTS800.04&originatingDoc=Ic2eadfaa230511e6a795ac035416da91&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ic2eadfaa230511e6a795ac035416da91&headnoteId=203892470400320160726&originationContext=document&docSource=9d82216c727c44c29fb427fe01dec7d5&rank=1&transitionType=CitingReferences&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110XX/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110XX(G)/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Browse/Home/KeyNumber/110k795/View.html?docGuid=Ic2eadfaa230511e6a795ac035416da91&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)

110k795(2.25)Particular Cases and Offenses Charged
110k795(2.80)Sex Offense Charges; Offenses Involving Infants
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B~

Vaginal Intercourse and Rape

Sex Offenses

B~

Sex Offenses Against Minors in General

Sexual intercourse between an adult and child constitutes an unnatural and lascivious act. West's
F.S.A. § 800.04.
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B~

Charge of Rape

The offense of unnatural and lascivious act is a permissible lesser-included offense to lewd or
lascivious battery. West's F.S.A. § 800.04.
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Defendant's prior juvenile dispositions were valid criminal convictions that could be included in
sentencing scoresheet. West's F.S.A. RCrP Rule 3.704(d)(14)(B).
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Opinion

DAMOORGIAN, J.

*1 Ronnie Knighton appeals his judgment and sentence for one count of lewd or lascivious battery.
Knighton argues that the trial court reversibly erred by: (1) refusing his request for a jury instruction
on the permissive lesser-included offense of unnatural and lascivious act; and (2) including his prior
juvenile adjudications on the sentencing scoresheet. We agree with Knighton that the trial court
erred by failing to give the requested lesser-included offense instruction and reverse.

Knighton was charged with one count of lewd or lascivious battery by an information specifically
alleging penile union or penetration with the child victim's vagina. At trial, the State introduced
paternity test results establishing that Knighton fathered a child with the victim and thus conclusively
proved that Knighton committed the primary offense. During the charge conference, Knighton
requested the jury be instructed on the lesser-included offense of unnatural and lascivious act. The
State objected to the request, reasoning that there is nothing “unnatural” about traditional penile-
vaginal intercourse. The trial court agreed with the State and denied the request. The jury found
Knighton guilty as charged.

Following the jury verdict but before sentencing, Knighton moved to strike his prior juvenile

dispositions from the sentencing scoresheet based on the supreme court's holding in Alleyne v.
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United States, — U.S. ——, 133 S.Ct. 2151, 186 L.Ed.2d 314 (2013). The trial court denied the
motion and sentenced Knighton to twelve years in prison, a sentence above the minimum mandatory
but well within the statutory limits. This appeal follows.

12 With respect to the jury instruction issue, “[a] trial court must instruct on necessarily lesser-
included offenses and permissive lesser-included offenses when supported by the evidence at trial.”
Cartagena v. State, 125 S0.3d 919, 921 (Fla. 4th DCA 2013) (emphasis added) (citing State v.
Wimberly, 498 So.2d 929, 932 (Fla.1986)). “When deciding whether an instruction for a category two
offense is necessary, a trial judge must ‘analyze the information or indictment and the proof to

determine if elements of category [two] crimes may have been alleged and proved.” ” Williams v.
State, 627 So0.2d 1279, 1280 (Fla. 1st DCA 1993) (quoting Wimberly, 498 So.2d at 931).

Here, Knighton was charged with lewd or lascivious battery pursuant to section 800.04, Florida
Statutes. § 800.04(4)(a) 1., Fla. Stat. (2013) (“A person commits lewd or lascivious battery by ...
[e]ngaging in sexual activity with a person 12 years of age or older but less than 16 years of age....”).
Therefore, the salient questions in this case are: (1) whether Knighton committed an unnatural and
lascivious act; and (2) if so, whether the offense of unnatural and lascivious act is a permissive
lesser-included offense to lewd or lascivious battery.

In Harris v. State, 742 So0.2d 835 (Fla. 2d DCA 1999), the Second District held that a defendant
charged with lewd or lascivious battery is not entitled to an instruction on the lesser-included offense
of unnatural and lascivious act regardless of whether the offense is supported by the evidence at
trial. The court reasoned that the legislature must have “intended for section 800.02 [unnatural and
lascivious act] to be applied to different factual situations than would fall under section 800.04 [lewd
or lascivious battery]. The term ‘unnatural’ in 800.02 distinguishes 800.02 from 800.04, and implies
something more than what is covered by 800.04.” Id. at 838.

*2 Since the Second District's holding in Harris, however, the Fifth District revisited the exact same
issue in Funiciello v. State, 179 So.3d 388 (Fla. 5th DCA 2015). There, the court held that a
defendant charged with lewd or lascivious battery is entitled to an instruction on the lesser-included
offense of unnatural and lascivious act. Id. at 391. In so holding, the court emphasized that “the
standard jury instruction for lewd or lascivious battery expressly lists the crime of unnatural and
lascivious act as a category-two lesser-included offense.” Id. at 390. See also Fla. Std. Jury Instr.
(Crim.) 11.10(a). The court further conclusively held that “digital penetration and sexual intercourse
between an adult perpetrator and a child victim constitute unnatural and lascivious acts in that such
conduct is not in accordance with nature or with normal feelings or behavior and are lustful acts
performed with sensual intent on the part of the defendant.” Funiciello, 179 So0.3d at 391 (emphasis
added).

345 We adopt the Fifth District's reasoning and hold that: (1) sexual intercourse between an adult

and child constitutes an unnatural and lascivious act; and (2) the offense of unnatural and lascivious
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act is a permissible lesser-included offense to lewd or lascivious battery. Accordingly, as the
information in this case specifically alleged that Knighton unlawfully engaged in sexual activity by
having sexual intercourse with the child victim, the elements of unnatural and lascivious act were
both alleged and proved at trial. Knighton, therefore, was entitled to an instruction on the lesser-
included offense of unnatural and lascivious act. See Funiciello, 179 So.3d at 391; see also Reddick
v. State, 394 So0.2d 417, 418 (Fla.1981) (holding that “failure to instruct on the next immediate lesser
included offense (one step removed) constitutes error that is per se reversible”).

6 Lastly, although moot in light of our holding on the jury instruction issue, we further hold that the
trial court did not err in including Knighton's prior juvenile dispositions on the sentencing scoresheet.
See Nichols v. State, 910 So.2d 863, 865 (Fla. 1st DCA 2005) (holding that a defendant's “prior
juvenile dispositions are valid as prior criminal convictions because Florida's juvenile procedures are
constitutionally sound”); Fla. R.Crim. P. 3.704(d)(14)(B) (expressly providing for the inclusion of
juvenile dispositions on a sentencing scoresheet); see also Cruz v. State, 189 So.3d 822, 832 (Fla.
4th DCA 2015) (refusing to revisit pre-Alleyne cases because “the United States Supreme Court has
yet to overrule the ‘prior conviction’ exception [and therefore] Almendarez—Torres [v. United States,
523 U.S. 224,118 S.Ct. 1219, 140 L.Ed.2d 350 (1998) ] is still binding precedent”).

Reversed and remanded.

GROSS and KLINGENSMITH, JJ., concur.

All Citations

--- S0.3d ----, 2016 WL 3003343, 41 Fla. L. Weekly D1244
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