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Introductlon |
By adontlng an exoeedmgly narrow v1ew of the }mmisterial 1vnd1sputable |
: legal duty clearly established in the law” found necessary for mandamus rehef the
Second District Court of Appeal has denied any remedy for a local practice.that 1ts
'panel of Judges variously observed was problemat1c unwarranted of questionable
_-Wisdom, ,ill_advised, _u_nfair,_ highly.,_.‘,inappropriate and rightly deservrng of
- admonition.. Yet in L.ee _County, the praotioe of “pres1d1ng over Baher Act trials
| remotely by Video link eontinues' undeterred, - , )
}This' Court ‘must }autho_r.ize" thé ...missingn remedy because as one jj._udge _‘
observed, as;the law‘ now stand.s', }any judge._may :“preside” __ over any: evid_entiary )
trial remotely, even over the timely objection of .a party. Moreover, 1n the ‘a:b'senoe
of this. Court’s intervention,v the | Twentieth | Ci_r.c.uit’s. demonstrated 'p.ra‘ctioe of
. governance by_ “private e-mail_” rath'e,r, .th'an by. enactmentv _of __local. rules or
administ_rative orders deprives ag'grieIVed'parties of any.' review; b‘ecause,_ according
to the 'Seciond Distriot, private efmails.._are not reviewable»vby certiorari.- |
Finally, even if neither certior_arit nor mandamus are available under these_
eXtraordinary facts, this _Court must use its supervis'ory._ authority ove_r trial oourts

- and its rule-making power to answer the certified question with a resounding, YES,
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t,.‘..m_r..*,_,...,

because “yes” is the only answer that will insure that Florida’s most vulnerable
citizens actually receive, and appear to receive, the same full measure of the

process that is due to any other citizen who appears for trial in_the courts of

" Florida.

Sttztehient of the Case and l_of the.-F acts ‘
| The facts are' cohtainetdv ir1 "the‘ various opihions below, together with the
appendlces in the record prov1ded by the Clerk 3
The bas1c facts are accurately summarlzed in a s1ng1e paragraph of the
majorlty opinion below Doe v State 41 Fla. L. Weekly D2220 (Sept 28, 2016)

At the trme the petltlons at issue were filed with this court, the.
petitioners were awaiting their Baker Act hearings. The petitioners and
the State, as respondent in these cases, have provided this court with the
recent history giving rise to these petitions. The judge and magistrate

- currently assigned to preside over Baker Act hearings in Lee County had
recently announced, via e-mail, that they would no longer be commuting
to the receiving facilities to hold the statutorily required hearing in
person. Instead, the judicial officers would preside remotely from the

: courthouse via Vldeoconference equlpment whlle the patlents witnesses, -

! Because the appendix of each consolidated case is substantlally the same as the
others, Petitioner will cite to the appendlx of only the lowest case number, Doe v.

State 2D16 1328.



-and attorneys would continue to be physically presentl at the lreceiVing
facility. It is this new procedure that the petitioners challenge, asking this
court to require the judicial ofﬁcers to- be physwally present for the e
hearrngs as requrred by law : : . :

This case arises.because a majority of the District Court panel reviev_yed the _
Briefs, cons1dered 1ts} own research and could not find “an ekpress legal riéht to
have the Jud1c1al ofﬁcer be physically present wrth the pet1t1oners when hold1ng the
Baker Act hearlng, nor any “legal duty on the part of the Judge” to do so. Id. *1-2. |
The majorrty did, however, “hold” that “clearly establ1shed law” necessary for
mandamus relref “can derive from a variety of legal sources, 1nclud1ng rules of _
“court.... Quotzng Nader v. Fla. Dep t of Hzghway Safezy & Motor Vehicles, 87 B
S0.3d 712,723 (Fla. 2012) |

Because ne1ther the State’s Brief nor the record contained any explanatlon for
the tr1al Judgels dec1s1on to remain in his chambers during these tr1als Judge
Wallace (concurrlng) evaluated “three possrble reasons”.that could Justlfy such an
unusual local procedure. He c0ns1der_ed ‘fcost, efficiency, and security” and found

“none of these explanations prov1des a sat1sfactory lanswer 7 1d *6 He yvent on to

consider the Lee County pract1ce in the l1ght of reports of study comm1ssrons of

this Court and others, which had been brought to the attention of the Lee County

3_" '



judiciary before the decision. was r_nadé. Ane}logi-iing the Baker Act trials to

juvenile detention hearings, he found the local practice “disregards the lessons that

we should take from the history of Florida’s failed experiment.” Id. *10.

R

Finally, Judge Lucas (in dissent) concurred with Judge Wallace’s “well-

informed concerns about the use of Videoconfcrencing technology within Baker

Act court proceedings,” but could not accept his colleagues’ “narrow definition” of
the ministerial duty necessary for' mandamus relief, which he characterized as:

“essentially holding that because no. s_tatuté, court opinion, or procedural or

administrative rule expressly requires judicial officers to appear in: person over

Baker Act hearirigs, .no such requirenie.n‘f lexis_ts.” Id *10-11.

In addition to simply searching for ‘i'ubrics in the wfittén law as the majority
did, Judge Lucas cons1dered the hlstorlcal meaning of “trial,” in our A‘mérican
legal tradltlon which, he noted, throughout all of Anglo-Amerlcan legal hlstory
starting from Biblical times has been understqod to mean one thing: _people coming
to a central pluce, occupied by a judge uvho “personally hears and decidés.thei‘r

- cases. Id. *11,andn. 9.

In the appellate court the State defended the claim for ce.rti,orari relief ‘by

(correctly) observing “[p]etitioners have not provided a copy of a court order to

4



support hlS or her arguments ? Id *5. Judge Wallace pomted out that is pre01sely

- one of the proble_ms with the proceedlng_s in the tr1al eourt, ’‘there is no rev1ewable _

"court_‘_} order, only e-mails that all of the appetlate 'jud'ges agreed were not

sus'c,eptible to certiorari review. Id.
_The recorct cohtains tWo such. ‘furlreviewahle” e-m‘ails.va»hey .are reproduced
below:‘ |
Fir_st,»the‘ _e-rnail' frcm the trial judge’s Judicial Assistant that cfﬁcialty ,estarted
th'e video vpracticeund‘er review here. ]udge Wallace referred to it in his vopinion:” N

From: "HronC|ch Kate" <KHroncnch@CA CJISZO ORG>
Date: March 30, 2016 at 1:00:53 PM EDT

To: "Smith, Kathleen A" <Kathleens@pd. C||s20.crg>»
Subject Baker Acts on Frlday :

Per Judge Swett he wnII be doing Baker Acts beglnnlng thls Frlday via Polycom Thank: you. .

Thank you,.

Kate

JA to Judge Swett
(239) 533-9157.

[E-marl dated March 30, 2016 from “Hronrich,” A‘ppendiX 12, Doe v. State, 2D16-

1328 (last un-numbered page).]



~ There is also an earlier e-mail from the frial judge to counsel for the parties: .

From: Hroncich, Kate [mailto:KHroncich@CACJIS20.0RG]
Sent: Thursday, January 21, 20168:47 AM
“To: Poland, Paul A. ppoland@sao.cjis20.org<mailto:ppoland@sao.cjis20.org>>; -
Smith,Kathleen AKathleens@pd.cjis20.org<mailto:Kathleens@pd.cjis20,0rg>> .
Cc: Wilsker, ScottSWilsker@CA.O1S20.0RG<mailto: SWilsker@CA.CJIS20.0RG>>; .
McHigh,Michael<MMcHugh@CA.CJIS20.0RG<mailto: MMcHugh@CA>CJISZO ORG>>
'Subject on behalf of Judge Swett/Re: Baker Acts ' _

Dear Mr. Poland and-Ms. Smlth:

" | received word that we are moving forward with ploycom for Baker Act hearings. | unde'rstand'

Scott Wilsker will be forwarding to you our research. If you feeI a meetlng is needed please
contact me and | wouId be happy to meet with you.

I

Thank you,

- Judge Andrew Swett |

While it is clear that the trial judge “received word that we are moving
forward with polycom for Baker Act hearinge,j” the record is silent from whom the

“word” came; or whether the word was an oral “order” of the chief judge. . -

Summary of the Argument

For centuries in Amenca and for mlllenma before ‘that, Judges have

- personally diSperised justice from a place ca_lled a court (mcre recently, a

~ courtroom). While trial procedures have undergotie refinements over the centuries,

from trials by'ccmbat or by ordeal to modern notions of evidence-based decisicns,
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the Judge has always been the central ﬁgure of the tr1a1 - the ﬁgure who wasv

: phy51ca11y and promlnently present in the court together w1th the 11t1gants and the -

\

wrtnesses.

When' our Constitutions, statutes and rules ‘mention “trial,” its meaning can -

~ only be understood in the histori_cal context of all the vp,re_vced.ing centuries of Anglo- |

American jurisprudence.

- Certainly this Court cetn be a.ssu_rned to have 'considered that context wh_en.it
enacted rnle 2..530, Fla R. Jud. AdmlnIf the ruie is properly read using routine
text interp_retation,rules, its imi)o.rt'-is cl‘e‘ar.. When this Court earefully ‘enn_meratect
the three situation.sl-i_n .vrhich video equiprnent MAY be nsed Withont ‘the oonSent of |
the parties, 1t quite ohviously exoluded all other situations in which it MAY NOT

T e

be used.

Finally, even if the remedy of mandamus is 'hencefo.rth restricted to .a clear
violation of only. black letter law, this"Court’s. plenary rule-making and branch-

management powers are entirely sufficient to enforce or cIarify the rules of judi_o_ial |

" administration, as well as to curtail the Twentieth Circuit’s unique e-mail .

governance practices.



Argument .

A JUDGE HAS AN EXISTING
INDISPUTABLE LEGAL DUTY TO -
PRESIDE OVER: SECTION 394.467. .
HEARINGS IN PERSON o

Umversally accepted hlstorlcal legal tradltlon isa source of enforceable legal
rights. o : . :

- It is fundam_ental-thatthe »corn'm’onlaw is judge-made law that eVoltIed from
custom and usage 1n the King’s .Courts.,.’lvExeeptWhen lt.beCaIne necessary for a
court dec1s1on it was not wrltten but was trad1t1onally ‘observed 1n courts‘
throughout the realrn Florida vhas adopted the common law and statute laws of
England down to the 4th day of July, 1776 7 Fla. Stat. § 2.01. Thus, the
deeply 1ngra1ned legal trad1t1ons of England became the law of Flor1da on the date N
of enactment of the statute. Those trad1tlons ‘certamly 1ncluded the. concept ofa

trial.pre_sided’over by»the King or one of ’h1s Judges.

-a

L1ke the not1on of the rule of law 1tself the common law S gemus has been o

that it prov1ded a set of un1versally shared values and meamngs SO that l1t1gat1on'

8.



outcomes are predictable based on the evidence presented and not the on the status

or relationships of the parties involved. |

There are mani‘y examples of common 'law,rules.. One such e'xample'o.f a non- '-
written,-.. but universally accepted rule of | law is the rule of seciuestration..
Recognizted in Flvorida at least since »1._'906,2, the rule never appevared in blaok and
white in a statute or prooedural rule in 'Fiorida "until.the enactment of Fla.. Stat. §
90.616, Exelusion of Witn‘ess_es; which did not .beeo'me “.law” ‘until._ Qctober 1,.
1990. The rule has been uniVersally .consi.dere.d “an effective.de.vice for.pror_noting‘
witness accuracy and truthfulness "and therefore'part of our common l.aw heritage.
from t1me 1mmemor1al See genemlly, nghz‘ v. State, 746 So. 2d 423 (Fla 1990)
Because of the rule ] un1versa1 recognltlon at common law, no one could ser1ous1y
argue that a party could not employ mandamus to enforce the rlght to require a
Judge who beheved that a non-written’ rule d1d not exist, to at least cons1der the

pphcablhty of the rule of sequestratlon to the w1tnesses in a p.artlcular case. Of -
course, everyone would also agree that the actual enforcement of the rule (whether
it should be strlctly or loosely apphed).ls a matter of sound judicial discretion; and

therefore not suitable for mandamus rehef

> See SeaboardAzr Lme RY v. szth 43 So. 235 (Fla 1907) .
9 .



The majonty opinion below however would hold that because the rule of
sequestrat1on was not conta1ned mna wrltten const1tut1on statute or procedural rule,
there is no “minister_ial, indisputable legalvduty clearly establlshed in the layv SO
. that a judge COuld ln'ot be compelled by mandamus to recognize the ',existence ‘o‘f,~
~and to at least cons1der the appl1cab1l1ty of the rule. Clearly, legal r1ghts can be
found in the un—wr1tten common law and the deeply imbedded legal trad1t1ons of
our State‘.-: _ |

The majorlty below belieyes th.at}it .could use its “mandamus authority to

compel the Judge to preside over the requlred hearrng ., but it cannot direct how

the Judge should do so in the absence of an express d1rect1on in the law » Id. *3 If

one ignores centurres of lexgal tradition, there is also no express direction in the law

that would prevent an especially efﬁcient judge from announcing that 1n order to

speed up the process a computer w1ll be used to dec1de eV1dent1ary issues as they

arise; and a co1n—ﬂ1p or Ouula board to dec1de difficult custody cases. Accordmg to

the majonty, these | examples hoyvever fr1yolous are beyond the reach of

' mandamus because they relate merely to how the Judge decides, and there is no |
law that says"otherwise. R | | N

“ Clearly, the sounder r_easoning»is contained in the dissent. As we tell jurors

190



' every day: “For two centuries we have l1ved by the constltutlon and the law No
juror (read: court) has the right to Vlolate rules we all share Std Cr1m Jury Instr

3.13.

This Court’s Judict'al Administratidh Rules .aré clear_'v.and enfo_.rr:éable‘

The co(urt belnw_ has heldvth.at rules of proc¢dur_é can be a source of “clearly
estanlished law” necessary for rnand'anﬁv»u,s ire_li‘ef, but .appargntly it fQund tnét rule
2.530, Fla..R‘. Jud | Adnlin. was 'iﬁsufﬁgigntly vcleur_ tu autht)rize its intervention.
That _rule:v valvlow's: ‘the 'uée - of f‘c.ornmunicationS'. équi‘p.ment” in only three
’circumvstanpes w1thout the consent of _thé purtieé _(r_notio_n _hearings and pretrial and_
status conferénces) atnd even in‘ thonei }cv.ivr(':urn.s.tvanne.sv the Judge ié require‘d to

consider a party’s objections before deciding whether to allow its use.

In-trialsv or hearings. involvrng th.ev ta‘king. 'of testimony, the rule requires the
consent of all the part1es See rule 2. 530(1) (“Generally A county or 01rcu1t court
| Judge | general maglstrate spemal maglstrate or hearlng ofﬁcer may allow‘
test1mony tov be taken through commumcatron equ1prnent if all partles consent or

if permitted by_ another applicable rule of pr‘ocedure.’-’), There is no other apphcable .

11



rule of procedure, and certainly there was no consent in this case; rather, there was

a clear and principled obj ection. -

Tt s ef course, a general principle of sta’tutery .eens}trrictiorli that the rne'rltion .
of ene thing lmplles the exclusion "ofl a'ino‘ther;'e:xpressio_ uhius est eXclus-io alferiusL
Henc.e}, where a statultev. enumerates the fchirlgs on Which 1t i.sv to'.‘operate, or forbids
certain things, itb '.isr.ordinérily 'to.be corllstruedilas excludlrlg frorn its»operation all |
those not expressly ment10ned ” T hayer V. State 335 So 2d 815, 816 (Fla. 1976)_
| quotzng Ideal Farms Draznage Dlst V. Certam Lands, 154 Fla. 554 19 So 2d 234'
(Fla. 1944) There is srmply no reason why th1s long-establlshed canon of

constructlon does not also 0bV1ously apply to th1s Court s rules as well as statutes.

If rule 2.530, as seen through the lens of the dectrine ef expressio unius is

not clear enough, this Court’s opinion adopting it, makes it so.

It should be noted that none of the authorized usages involve the
presence of a jury, that by definition the communication equipment must -

- permit objections and cross examinations, and that all parties have an
absolute right to prohibit the taking of testimony of a witness by
communication equipment. The absolute right must be exercised,
however, prior to commencement of the proceeding.

Co120



(Emphas1s added) RE Rules of Judzczal Admzmsz‘ratzon 462 So 2d 444 (Fla
1989). Clearly, this Court intended to authorize Video test1mony Without consent in
only three c1rcumstances otherw1se VldeO 1s never authorlzed without the consent

of all parties.

Pracricgl considerations

The lack of Wisdom of this .local pra-cti\‘ce \Izvasexpressed by all of the judges
on the panel, and does not need to be repeated here But the practlcal danger to the
judicial branch of singling out the mentally d1sabled for the spec1al practice of -
restricting access to the Judge deservels at least some comment. Unquestionably,
mental 1llness 1s a disabllity that falls w1th1n .the purv1ew of a.series of state .and
federal civil rights statutes generally referred to as the Americans with D1sab1ht1es
Act, which (for governmental agenc1es, l1ke courts) also 1ncludes section 504 of

the Rehabilitation Act of 1973.

3 The Judges misgivings were summarized in the Introduction as: “problematic,
unwarranted, of questionable wisdom, ill- adv1sed unfair h1ghly 1nappropr1ate and
rightly deservmg of admomtlon :

Coa3



‘In hlS dissent Judge Lucas was r1ght to con51der the access to courts
prov1s1on of our const1tut10n but it is equally troubling that 1n Lee County, access :
to the courts vis limited hy- the rernoteness of a Vrdeo connectron only,for the
mentally challenged Litigants in eyery“' other species of trial are adniitted into the
physical presence of the. trier of fact Th1s fact alone ishould cause this Court to -
exercise its rule making powers. to i\eliminate the practlce in Lee County, and

~

elsewher.e unless and-until this Court, aft_er study, approves the conce_pt.s S

The trial court'was clearly infOrmed ._of the negatiye‘ recomrriendation of the

study commissions of this Court and others, but it chose to “move forward with

, ploycom (s1c) for Baker Act hearings anyway.. .Under sections laheled B.
Dtsregardmg the Recommendatlons of the Experts and C Dlsregardmg the
Lessons of Expertence Judge Wallace S concurrence pat1ently explains the folly
of this local procedure better and more succ1nctly than can be expressed here

From h1s oplnion it is clear that the local author1t1es had no regard for, or found-

* Art. I, Sec 21, Fla. Const. As to the extent of the right, see generally Mitchell v.
Moore, 286 So.2d 521, 525 (Fla. 2001). See also G. B. B. Investments, Inv. v.
 Hinterkopf, 343 So.2d 899, 901 (Fla. 3d DCA 1977) stating that the right has roots
dating to the Magna Charta and that any restrictions on access to the courts must be-

llberally construed in favor of the const1tutional rrght o ,
- 14 o v



(unexpressed) countervailing values that caused them to ignore, both the experts

and the experience.

Ignoring ‘botn experts and experience (and more .recently i.gnoring ‘the
| Dlstr1ct Court of Appeal’s strongly-worded advice) v1s especrally troublesome 1n.
light of Florlda s pubhc pohcy for the mentally ill expressed in § 394. 459 Fla.
Stat., Rights of Patients. Subsection one of that statute requires that patients must
be accorded “1nd1V1dua1 dignity,” and 1t prov1des that “[a] person who is receiving
treatment - for mental 1llness shall not be deprlved of any constrtutlonal rrghts

Most observers -would agree that requrrrng a presumably mentally ill person to
testify earnestly to_a TV screen, and then asking that patlent to accept the decision
of the TV as the careufully considered judgment of a real court_ of .this .state; is
neither constitutionalpnoridigniﬁed. This 1s especially. truewhen only the rnent_ally’

ill are required to do so.

" Governance by e-mail
As the court below pointed out, e-mails “are not Administrative Orders,

which are reviewable via certiorari; nor are they Local Rules, which are reviewable

15 .



by this Court’s Local Rules Adv1sory Commlttee and ultimately by this Court See -

rule2215(3) Fla. R. Jud Admin.

‘Florlda Rules of Judicial Adminlstration deﬁnes the hierarchy of rules of |
court, local rules and admlnlstrative orders (1n that order) and also establlshes the '
higovernance of the ‘court system including the _du-ties of the chief judge. An _
administrative_ order is “A directive necessarv_ to administer p_roperly the c»ourt's
affairs but_ not inconsistent with the }. c'o'nstitution _or with court rules and
administrative orders entered by the ,supre'me court.’-’- Rule'2.l20,x' Fla. R. Jud.
Adrnin. It'is arguable that the exclusion‘ of the judge from the courtroorn for Baker
Act trials can only.be ac'complished by’a duly’approved_local rule,..but‘even if an
adrninistrative order is adequate, .an» é-mail: from "a judicial assistant is not the

functional equivalent of either.

Moreover, by abdicating his | responsihility under the rule to be the
“administrative officer of the courts vvithin the circuit ” and to direct the formation -
and 1mplementation of polic1es and pr10r1t1es for the operatlon of all the courts
and to regulate th_e use.of all court-- facilities,” in favor of a County Judge or hlS
- Judicial Assistant, the chief judge viiolate.d rule 2.215, Trial Court Administration.

-'16'



In doing SO, ‘the chief judge_also depri_ved. thev Petitioners of a remedy less drastic

- than this one. -

“Conclusion

Fot the foregomg reasons and for the reasons so clearly expreseed by the
concumng and dlssentlng Judges belew this Court should 1mmed1ate1y con51der
‘and grant Petltloner s Apphcatlon for a Constltutlonal Stay Wr1t filed separately |
It should stay the ongomg local practlce in Lee County to forestall needless dlrect |
appeals; and after brleﬁng and oral argument hold that a fallure by a tr1a1 court to
lobserve centurles long, fundamental. Amerlcan legal tradltlons isa V101at1on ofan
indisputable legal | duty. clearl‘y estabhshed 1n the law Wthh cannot - be
accomplished by e—rnail and cannot be_: aeeernnlished w.ithout the prior anproval of

this Cou'_rt..

17



Certzf cate of Complmnce

I HEREBY CERTIFY that Pet1t1oners In1t1al Brief was prepared with
Times New Roman 14-pomt type style vand otherwise complies with the

requirements of Rule 9.210(a)(2).

Certificate of Service

- 1 HEREBY CERTIFY that Petitionere’ Initial Brief was e-_ﬁled with the
Court and copies e-served to Ms. Carolioe Elizabeth Johnson Levine, AAG at

Caroline.J ohnsonLevme(cDmvﬂorldalegal com on this 15 day of November 2016.

HOWARD L. “REX” DIMMIG II
‘ Public Defender

| /s/ Robert A. Young
Robert A. Young, FBN 144326
Assistant Public Defender
Post Office Box 9000 — PD
Bartow, FL 33830
(863) 534-4258  voice
(863) 534-4355  fax
RYoung@PD10.org

- TLocke@PD10.org

.18


mailto:CarolineJohnsonLevine@myfloridalegal.com
mailto:TLocke@PDI0.org

	00000001
	00000002
	00000003
	00000004
	00000005
	00000006
	00000007
	00000008
	00000009
	00000010
	00000011
	00000012
	00000013
	00000014
	00000015
	00000016
	00000017
	00000018
	00000019
	00000020
	00000021
	00000022

