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RULE 1.170. COUNTERCLAIMS AND CROSSCLAIMS

(@) Compulsory Counterclaims. A pleading must state as a counterclaim
any claim which at the time of serving the pleading the pleader has against any
opposing party, provided it arises out of the transaction or occurrence that is the
subject matter of the opposing party’s claim and does not require for its
adjudication the presence of third parties over whom the court cannot acquire
jurisdiction. But the pleader need not state a claim if (1) at the time the action was
commenced the claim was the subject of another pending action, or (2) the
opposing party brought suit on that party’s claim by attachment or other process by
which the court did not acquire jurisdiction to render a personal judgment on the
claim and the pleader is not stating a counterclaim under this rule.

(b) Permissive Counterclaim. A pleading may state as a counterclaim
any claim against an opposing party not arising out of the transaction or occurrence
that 1s the subject matter of the opposing party’s claim.

(c) Counterclaim Exceeding Opposing Claim. A counterclaim may or
may not diminish or defeat the recovery sought by the opposing party. It may claim
relief exceeding in amount or different in kind from that sought in the pleading of
the opposing party.

(d) Counterclaim against the State. These rules shall not be construed
to enlarge beyond the limits established by law the right to assert counterclaims or
to claim credits against the state or any of its subdivisions or other governmental
organizations thereof subject to suit or against a municipal corporation or against
an officer, agency, or administrative board of the state.

() Counterclaim Maturing or Acquired after Pleading. A claim
which matured or was acquired by the pleader after serving the pleading may be
presented as a counterclaim by supplemental pleading with the permission of the
court.

()  Omitted Counterclaim or Crossclaim. When a pleader fails to set
up a counterclaim or crossclaim through oversight, inadvertence, or excusable
neglect, or when justice requires, the pleader may set up the counterclaim or
crossclaim by amendment with leave of the court.

(g) Crossclaim against Co-Party. A pleading may state as a crossclaim
any claim by one party against a co-party arising out of the transaction or
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occurrence that is the subject matter of either the original action or a counterclaim
therein, or relating to any property that is the subject matter of the original action.
The crossclaim may include a claim that the party against whom it is asserted is or
may be liable to the crossclaimant for all or part of a claim asserted in the action
against the crossclaimant. Service of a crossclaim on a party who has appeared in
the action must be made pursuant to rtHe-1-080Florida Rule of Judicial
Administration 2.516. Service of a crossclaim against a party who has not appeared
in the action must be made in the manner provided for service of summons.

(h)  Additional Parties May Be Brought In. When the presence of
parties other than those to the original action is required to grant complete relief in
the determination of a counterclaim or crossclaim, they must be named in the
counterclaim or crossclaim and be served with process and must be parties to the
action thereafter if jurisdiction of them can be obtained and their joinder will not
deprive the court of jurisdiction of the action. Rules 1.250(b) and (c) apply to
parties brought in under this subdivision.

(i)  Separate Trials; Separate Judgment. If the court orders separate
trials as provided in rule 1.270(b), judgment on a counterclaim or crossclaim may
be rendered when the court has jurisdiction to do so even if a claim of the opposing
party has been dismissed or otherwise disposed of.

()) Demand Exceeding Jurisdiction; Transfer of Action. If the demand
of any counterclaim or crossclaim exceeds the jurisdiction of the court in which the
action is pending, the action must be transferred immediately to the court of the
same county having jurisdiction of the demand in the counterclaim or crossclaim
with only such alterations in the pleadings as are essential. The court must order
the transfer of the action and the transmittal of all documents in it to the proper
court if the party asserting the demand exceeding the jurisdiction deposits with the
court having jurisdiction a sum sufficient to pay the clerk’s service charge in the
court to which the action is transferred at the time of filing the counterclaim or
crossclaim. Thereupon the original documents and deposit must be transmitted and
filed with a certified copy of the order. The court to which the action is transferred
shall have full power and jurisdiction over the demands of all parties. Failure to
make the service charge deposit at the time the counterclaim or crossclaim is filed,
or within such further time as the court may allow, will reduce a claim for damages
to an amount within the jurisdiction of the court where the action is pending and
waive the claim in other cases.
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Committee Notes

1972 Amendment. Subdivision (h) is amended to conform with the
philosophy of the 1968 amendment to rule 1.250(c). No justification exists to
require more restrictive joinder provisions for counterclaims and crossclaims than
Is required for the initial pleading. The only safeguard required is that joinder does
not deprive the court of jurisdiction. Subdivision (j) is amended to require deposit
of the service charge for transfer when a counterclaim or crossclaim exceeding the
jurisdiction of the court in which the action is pending is filed. This cures a
practical problem when the defendant files a counterclaim or crossclaim exceeding
the jurisdiction but neglects to pay the service charge to the court to which the
action is transferred. The matter then remains in limbo and causes procedural
difficulties in progressing the action.

1988 Amendment. The last 2 sentences were added to subdivision (g) to
counter the construction of these rules and section 48.031(1), Florida Statutes, by
an appellate court in Fundaro v. Canadiana Corp., 409 So. 2d 1099 (Fla. 4th DCA
1982), to require service of all crossclaims with summons pursuant to rule 1.070.
The purpose of this amendment is to make it clear that crossclaims must be served
as initial pleadings only against a party who has not previously entered an
appearance in the action.

2012 Amendment. Subdivision (g) is amended to reflect the relocation of
the service rule from rule 1.080 to Fla. R. Jud. Admin. 2.516.
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RULE 1.410. SUBPOENA

(@) Subpoena Generally. Subpoenas for testimony before the court,
subpoenas for production of tangible evidence, and subpoenas for taking
depositions may be issued by the clerk of court or by any attorney of record in an
action.

(b)  Subpoena for Testimony before the Court.

(1) Every subpoena for testimony before the court must be issued
by an attorney of record in an action or by the clerk under the seal of the court and
must state the name of the court and the title of the action and must command each
person to whom it is directed to attend and give testimony at a time and place
specified in it.

(2)  On oral request of an attorney or party and without praecipe, the
clerk must issue a subpoena for testimony before the court or a subpoena for the
production of documentary evidence before the court signed and sealed but
otherwise in blank, both as to the title of the action and the name of the person to
whom it is directed, and the subpoena must be filled in before service by the
attorney or party.

(¢) For Production of Documentary Evidence. A subpoena may also
command the person to whom it is directed to produce the books, documents,
(including electronically stored information), or tangible things designated therein,
but the court, on motion made promptly and in any event at or before the time
specified in the subpoena for compliance therewith, may (1) quash or modify the
subpoena if it is unreasonable and oppressive, or (2) condition denial of the motion
on the advancement by the person in whose behalf the subpoena is issued of the
reasonable cost of producing the books, documents, or tangible things. If a
subpoena does not specify a form for producing electronically stored information,
the person responding must produce it in a form or forms in which it is ordinarily
maintained or in a reasonably usable form or forms. A person responding to a
subpoena may object to discovery of electronically stored information from
sources that the person identifies as not reasonably accessible because of undue
costs or burden. On motion to compel discovery or to quash, the person from
whom discovery is sought must show that the information sought or the form
requested is not reasonably accessible because of undue costs or burden. If that
showing is made, the court may nonetheless order discovery from such sources or
in such forms if the requesting party shows good cause, considering the limitations
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set out in rule 1.280(d)(2). The court may specify conditions of the discovery,
including ordering that some or all of the expenses of the discovery be paid by the
party seeking the discovery. A party seeking a production of evidence at trial
which would be subject to a subpoena may compel such production by serving a
notice to produce such evidence on an adverse party as provided in rue
1.080Florida Rule of Judicial Administration 2.516. Such notice shall have the
same effect and be subject to the same limitations as a subpoena served on the

party.

(d) Service. A subpoena may be served by any person authorized by law
to serve process or by any other person who is not a party and who is not less than
18 years of age. Service of a subpoena on a person named within must be made as
provided by law. Proof of such service must be made by affidavit of the person
making service except as applicable under rule 1.351(c) for the production of
documents and things by a nonparty without deposition, if not served by an officer
authorized by law to do so.

(e)  Subpoena for Taking Depositions.

(1) Filing a notice to take a deposition as provided in rule 1.310(b)
or 1.320(a) with a certificate of service on it showing service on all parties to the
action constitutes an authorization for the issuance of subpoenas for the persons
named or described in the notice by the clerk of the court in which the action is
pending or by an attorney of record in the action. The subpoena must state the
method for recording the testimony. The subpoena may command the person to
whom it is directed to produce designated books, documents, or tangible things
that constitute or contain evidence relating to any of the matters within the scope of
the examination permitted by rule 1.280(b), but in that event the subpoena will be
subject to the provisions of rule 1.280(c) and subdivision (c) of this rule. Within 10
days after its service, or on or before the time specified in the subpoena for
compliance if the time is less than 10 days after service, the person to whom the
subpoena is directed may serve written objection to inspection or copying of any of
the designated materials. If objection is made, the party serving the subpoena shall
not be entitled to inspect and copy the materials except pursuant to an order of the
court from which the subpoena was issued. If objection has been made, the party
serving the subpoena may move for an order at any time before or during the
taking of the deposition on notice to the deponent.
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(2) A person may be required to attend an examination only in the
county wherein the person resides or is employed or transacts business in person or
at such other convenient place as may be fixed by an order of court.

(Hh  Contempt. Failure by any person without adequate excuse to obey a
subpoena served on that person may be deemed a contempt of the court from
which the subpoena issued.

(g) Depositions before Commissioners Appointed in this State by
Courts of Other States; Subpoena Powers; etc. When any person authorized by
the laws of Florida to administer oaths is appointed by a court of record of any
other state, jurisdiction, or government as commissioner to take the testimony of
any named witness within this state, that witness may be compelled to attend and
testify before that commissioner by witness subpoena issued by the clerk of any
circuit court at the instance of that commissioner or by other process or
proceedings in the same manner as if that commissioner had been appointed by a
court of this state; provided that no document shall be compulsorily annexed as an
exhibit to such deposition or otherwise permanently removed from the possession
of the witness producing it, but in lieu thereof a photostatic copy may be annexed
to and transmitted with such executed commission to the court of issuance.

(h)  Subpoena of Minor. Any minor subpoenaed for testimony has the
right to be accompanied by a parent or guardian at all times during the taking of
testimony notwithstanding the invocation of the rule of sequestration of section
90.616, Florida Statutes, except on a showing that the presence of a parent or
guardian is likely to have a material, negative impact on the credibility or accuracy
of the minor’s testimony, or that the interests of the parent or guardian are in actual
or potential conflict with the interests of the minor.

Committee Notes

1972 Amendment. Subdivisions (a) and (d) are amended to show the intent
of the rule that subpoenas for deposition may not be issued in blank by the clerk,
but only for trial. The reason for the distinction is valid. A subpoena for
appearance before the court is not subject to abuse because the court can correct
any attempt to abuse the use of blank subpoenas. Since a judge is not present at a
deposition, additional protection for the parties and the deponent is required and
subpoenas should not be issued in blank. Subdivision (d) is also modified to
conform with the revised federal rule on subpoenas for depositions to permit an
objection by the deponent to the production of material required by a subpoena to
be produced.
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1980 Amendment. Subdivision (c) is revised to conform with section
48.031, Florida Statutes (1979).

1996 Amendment. This rule is amended to allow an attorney (as referred to
in Fla. R. Jud. Admin. 2.060(a)B(b)), as an officer of the court, and the clerk to
Issue subpoenas in the name of the court. This amendment is not intended to
change any other requirement or precedent for the issuance or use of subpoenas.
For example, a notice of taking the deposition must be filed and served before a
subpoena for deposition may be issued.

2012 Amendment. Subdivision (c) is amended to reflect the relocation of
the service rule from rule 1.080 to Fla. R. Jud. Admin. 2.516.

2012 Amendment. Subdivision (c) is amended to address the production of
electronically stored information pursuant to a subpoena. The procedures for
dealing with disputes concerning the accessibility of the information sought or the
form for its production are intended to correspond to those set out in Rule 1.280(d).
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RULE 1.510. SUMMARY JUDGMENT

(@) For Claimant. A party seeking to recover on a claim, counterclaim,
crossclaim, or third-party claim or to obtain a declaratory judgment may move for
a summary judgment in that party’s favor on all or any part thereof with or without
supporting affidavits at any time after the expiration of 20 days from the
commencement of the action or after service of a motion for summary judgment by
the adverse party.

(b) For Defending Party. A party against whom a claim, counterclaim,
crossclaim, or third-party claim is asserted or a declaratory judgment is sought may
move for a summary judgment in that party’s favor as to all or any part thereof at
any time with or without supporting affidavits.

(c) Motion and Proceedings Thereon. The motion must state with
particularity the grounds on which it is based and the substantial matters of law to
be argued and must specifically identify any affidavits, answers to interrogatories,
admissions, depositions, and other materials as would be admissible in evidence
(“summary judgment evidence”) on which the movant relies. The movant must
serve the motion at least 20 days before the time fixed for the hearing, and must
also serve at that time a copy of any summary judgment evidence on which the
movant relies that has not already been filed with the court. The adverse party must
identify, by notice served pursuant to rule-1-080Florida Rule of Judicial
Administration 2.516 at least 5 days prior to the day of the hearing if service by
mail is authorized, or delivered, electronically filed, or sent by e-mail no later than
5:00 p.m. 2 business days prior to the day of the hearing, any summary judgment
evidence on which the adverse party relies. To the extent that summary judgment
evidence has not already been filed with the court, the adverse party must serve a
copy on the movant pursuant to rtHe-1-080Florida Rule of Judicial Administration
2.516 at least 5 days prior to the day of the hearing, or by delivery to the movant’s
attorney no later than 5:00 p.m. 2 business days prior to the day of hearing. The
judgment sought must be rendered immediately if the pleadings and summary
judgment evidence on file show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law. A
summary judgment, interlocutory in character, may be rendered on the issue of
liability alone although there is a genuine issue as to the amount of damages.

(d) Case Not Fully Adjudicated on Motion. On motion under this rule if
judgment is not rendered on the whole case or for all the relief asked and a trial or
the taking of testimony and a final hearing is necessary, the court at the hearing of
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the motion, by examining the pleadings and the evidence before it and by
Interrogating counsel, must ascertain, if practicable, what material facts exist
without substantial controversy and what material facts are actually and in good
faith controverted. It must then make an order specifying the facts that appear
without substantial controversy, including the extent to which the amount of
damages or other relief is not in controversy, and directing such further
proceedings in the action as are just. On the trial or final hearing of the action the
facts so specified must be deemed established, and the trial or final hearing must be
conducted accordingly.

(e) Form of Affidavits; Further Testimony. Supporting and opposing
affidavits must be made on personal knowledge, must set forth such facts as would
be admissible in evidence, and must show affirmatively that the affiant is
competent to testify to the matters stated therein. Sworn or certified copies of all
documents or parts thereof referred to in an affidavit must be attached thereto or
served therewith. The court may permit affidavits to be supplemented or opposed
by depositions, answers to interrogatories, or by further affidavits.

()  When Affidavits Are Unavailable. If it appears from the affidavits
of a party opposing the motion that the party cannot for reasons stated present by
affidavit facts essential to justify opposition, the court may refuse the application
for judgment or may order a continuance to permit affidavits to be obtained or
depositions to be taken or discovery to be had or may make such other order as is
just.

() Affidavits Made in Bad Faith. If it appears to the satisfaction of the
court at any time that any of the affidavits presented pursuant to this rule are
presented in bad faith or solely for the purpose of delay, the court must
immediately order the party employing them to pay to the other party the amount
of the reasonable expenses which the filing of the affidavits caused the other party
to incur, including reasonable attorneys’ fees, and any offending party or attorney
may be adjudged guilty of contempt.

Committee Notes

1976 Amendment. Subdivision (c) has been amended to require a movant to
state with particularity the grounds and legal authority which the movant will rely
upon in seeking summary judgment. This amendment will eliminate surprise and
bring the summary judgment rule into conformity with the identical provision in
rule 1.140(b) with respect to motions to dismiss.
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1992 Amendment. The amendment to subdivision (c) will require timely
service of opposing affidavits, whether by mail or by delivery, prior to the day of
the hearing on a motion for summary judgment.

2005 Amendment. Subdivision (c) has been amended to ensure that the
moving party and the adverse party are each given advance notice of and, where
appropriate, copies of the evidentiary material on which the other party relies in
connection with a summary judgment motion.

2012 Amendment. Subdivision (c) is amended to reflect the relocation of
the service rule from rule 1.080 to Fla. R. Jud. Admin. 2.516.
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