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Petitioner Marie Ann Glass (“Glass”), through und , files this notice

of supplemental authority in further support of her a onflict exists between
the En Banc opinion in this case and rulings an er District Courts of Appeal
of the State of Florida, affording this @ourt juris n pursuant to Fla. R. App. P.
9.030(a)(2)(A)(iv). The En Banc Opifiion essly’and directly conflicts with the holdings
in Madl v. Wells Fargo Bank, .5D16-53 (Fla. 5" DCA Dec. 29, 2017), a copy
of which is attached. Thi inion holds, in relevant part, that the trial court’s
foreclosure judg reversed because, among other reasons, the
plaintiff/mort aile ablish standing to bring action on the note, but nonetheless
still awards s fees to the defendant/mortgagor prevailing against that
plaintiff/mortgage Who was deemed to lack standing under the operative loan documents.
This ruling from the Fifth District Court of Appeal is directly in conflict with the holding in the
En Banc Opinion in this case that a defendant/mortgagor cannot recover attorney’s fees
when that defendant/mortgagor argues that the plaintiff/mortgagee lacked standing under

the relevant loan documents.
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Group, P.A., Tampa, for Appellee, Suntree
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No appearance for other Appellee.

EDWARDS, J.

Joe and Melissa Mad! appeal the final judgment of foreclosureentered in favor of

Appellee, Wells Fargo Bank, N.A., as Trustee under the Pooling ing Agreement

Relating to Impac Secured Assets Corp, Mortgage Pass Certificates, Series

2005-2. Appellants correctly assert that Wells Fargo that it had standing

and that it gave Appellants the required notice of default. Asedfdingly, we reverse and

remand for the trial court to enter an ordar o dismissal. We also grant

Appellants’ motion for appellate attorneyf's fees.
Melissa Madl executed a a pellants executed a mortgage in 2005
in favor of Impac Funding C tio 006, Impac assigned the mortgage to Wells

Fargo. Also in 2006, a foreclosure action against Appellants on the

Wells Fa initiated the instant foreclosure action in April 2009, claiming in its
complaint that it was the owner and holder of the note and that it had complied with all

conditions precedent to foreclosing Appellants’ mortgage.! The copy of the promissory

1 Wells Fargo’s complaint included a separate count to establish a lost note:
however, that count was voluntarily dismissed prior to trial.



note attached to Wells Fargo’'s complaint was payable to Impac and there were no
indorsements or allonges attached. The trial court denied Appellants’ motion to dismiss
the complaint based on a lack of standing. In their answer, Appellants raised lack of
standing and the failure to comply with the notice provisions of paragraph 22 of the
mortgage, along with other defenses.

In an effort to establish standing, Wells Fargo moved into evidence the purported

original promissory note that contained an undated blank indor egedly signed

of the mortg C Mortgage had been the servicer at the time the required

default noti ave been sent. According to Mr. Handville, from what he had been

told, GMAC typically sent relevant information to a third-party vendor who was supposed

2 During the trial, Appellants challenged whether the ‘“original’ note and
indorsement were genuine, including through expert testimony from a questioned
documents expert. Mr. Handville had not seen the original note until the day of trial and
could not tell if it included an original signature or was a copy created using a color ink jet
printer. However, that issue was not fully developed here, and its resolution is not
necessary for this decision.



to prepare and mail the default letters. He could not testify that GMAC actually transmitted
the default notice data to the third-party vendor, that the third—party vendor received the
data, or that the third-party vendor actually prepared or mailed the default notice to
Appellants. He assumed, based on his interpretation of GMAC’s computerized comment
documents, that the notice had been sent; however, he admitted they were in a format

that was unfamiliar to him. The trial court denied Appellants’ motion for involuntary

dismissal as well as their post-judgment motion for rehearing. T also entered

judgment in favor of Wells Fargo.

While it should be clear to all, it apparently be the party seeking

complaint. ank; Nat!Ass'n, 188 So. 3d 923, 925 (Fla. 4th DCA 2016).
However, i the copy of the note Wells Fargo attached to its complaint lacked
the indorsement¥6und on the original note admitted into evidence; therefore, the copy
does not prove standing at the time suit was filed. See Friedle v. Bank of N.Y. Mellon,
226 So. 3d 976, 978-79 (Fla. 4th DCA 2017). Another way to prove when an indorsement
was placed on a note is through testimony, but Wells Fargo’s witness admitted he had no

knowledge of when that indorsement was made. Furthermore, on cross-examination, Mr.



Handville testified that the documents he reviewed showed that, from 2007 until April
2014, GMAC, Wells Fargo, and their lawyers could not locate the original note, Five years
after the underlying suit was filed, Deutsche Bank presented the note to Ocwen, with no
explanation offered for where the “original” note had been or when and how the blank
indorsement was added.

Wells Fargo also fried to establish standing by offering a copy of an unsigned PSA

that supposedly included Appeliants’ loan. It is difficult t and how this

unexecuted document, even if properly authenticated, co stablish standing or that

Appellants’ loan was included in the relevant trust. to prove that this

document was admissible under the business records exc n because it was not
created or originally maintained by Wells Fargo ut instead was a copy of a
printout obtained from the SEC’s websi 78. Thus, Wells Fargo’s reliance

on Deutsche Bank National Trus. , 190 So. 3d 166 (Fla. 5th DCA 20186),
and Bolous v. U.S. Bank
misplaced. The plai ases properly proved that the relevant PSAs

specifically includ uestion, which had been transferred to the respective

records or r failed to object to their admittance. Here, Wells Fargo’s lack of

standing mandates reversal.
Furthermore, Wells Fargo did not carry its burden of proving compliance with the
notice of default provisions contained in paragraph 22 of the mortgage. See Martins v.

PNC Bank, NatlAss’n, 170 So. 3d 932, 936 (Fla. 5th DCA 2015). There was no copy of

a demand letter admitted into evidence; at best, there was a copy of text maintained by



GMAC that the third-party vendor should have included in a default letter. Proof that the
default letter was drafted or mentioned in the company’s notes is not sufficient. See Allen
v. Wilmington Tr., N.A., 216 So. 3d 685, 687-88 (Fla. 2d DCA 2017). “Instead, mailing
must be proven by producing additional evidence such as proof of regular business
practices, an affidavit swearing that the letter was mailed, or a return receipt.” /d. at 688.

Mr. Handville was unable to testify that the default notification lettershad been drafted,

much less that it had been mailed first class or was actually recei pellants. His

testimony did not prove compliance with paragraph 22 of momrgage, as he had no

documentation from the third-party vendor that a defa prepared or sent

by any means to Appellants, and he had no the vendor's business

practices. See Edmonds v. U.S. Bank Nat} . 3d 628, 630 (Fla. 2d DCA
2017). Failure to comply with this cofidition precedent is an additional, independent

‘ground mandating reversal of thej igueroa v. Fed. Nat'l Mortg. Ass’n, 180

So. 3d 1110, 1117 (Fla. 5th

Accordingly, we ment entered in favor of Wells Fargo and remand
the case to the tri i uctions to enter an order of involuntary dismissal. By
a separafe pellants’ motion for appellate attorney’s fees.

RE D REMANDED WITH INSTRUCTIONS.

ORFINGER and WALLIS, JJ., concur.
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