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that are significant to the 1ss ai d that have been dlscovered after service
ig he notice shall not contain argument, but

otice is substantially in the form prescribed by rule
pplemental authorities shall be attached to the notice.

., Slip Opinion No. 2020-Ohio-169. where Justice Dewine,
concurring in part and dissenting in part, with an opinion joined by Justice Kennedy,

appears to accept that attorney regulation must comply with North Carolina State Board

of Dental Examiners v. Federal Trade Commission, 135 S. Ct. 1101 (2015). See Exhibit

"A" at p. 18 9 35. The case is pertinent to the issue of whether this Court in its bar and/or

UPL disciplinary cases must comply with North Carolina State Board of Dental




Examiners v. Federal Trade Commission, 135 S. Ct. 1101 (2015) which answer in the

affirmative is implied in my motion for leave to file an amicus brief at 99 2,3.
Wherefore I notice the supplemental authority of the January 23, 2020 opinion of the
Ohio Supreme Court: Ohio State Bar Assn. v. Watkins Global Network, L.L.C., Slip
Opinion No. 2020-Ohio-169.
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[Until this opinion appears in the Ohio Official Reports advance sheets, it may be cited as
Ohio State Bar Assn. v. Watkins Global Network, L.L.C., Slip Opinion No. 2020-Ohio-169.]

NOTICE
This slip opinion is subject to formal revision before it is published in an
advance sheet of the Ohio Official Reports. Readers are requested to
promptly notify the Reporter of Decisions, Supreme Court of Ohio, 65
South Front Street, Columbus, Ohio 43215, of any typographical

formal errors in the opinion, in order that corrections ma

the opinion is published.

SLIP OPINION NoO. 2020-
OHIO STATE BAR ASSOCIATION V. WA TWORK, L.L.C.,
[Until this opinion appears in the¢ Ohio Offici eports advance sheets, it
may be cited as Ohio Stat tkins Global Network, L.L.C.,
Slip Opi 0. 2020-Ohio-169.]
may negotiate a debt on behalf of another

s, orraising legal defenses— njunction issued and civil penalty
imposed Jn 1 of 31 alleged instances of misconduct.
(No.2019-0008—Submitted June 11, 2019—Decided January 23, 2020.)
ON FINAL REPORT by the Board on the Unauthorized Practice of Law of
the Supreme Court, No. UPL 14-03.
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STEWART, J.

{1} In June 2014, relator, the Ohio State Bar Association, filed a
complaint with the Board on the Unauthorized Practice of Law charging that
respondent Mario W. Watkins, in an individual capacity, as the owner of respondent
Watkins Global Network, L.L.C., and while doing business as respondent Jones,
Marco & Stein, engaged in the unauthorized practice of law by representing small

businesses in debt-settlement negotiations with creditors.

{9 2} After reviewing the matter on relator’s

ciated with the case. The board

unauthorized pra€tice of law. For that single violation, we agree with the board that

a $1,000 civil'penalty is warranted. We further enjoin Watkins and Watkins Global

from engaging in the unauthorized practice of law in the future. Costs are waived.
I. RELEVANT BACKGROUND

{4/ 4} Watkins Global is an Ohio limited-liability company that represents

small-business debtors in debt-settlement negotiations with creditors in exchange

for either an hourly fee or a contingent fee. Watkins is and has been the owner,
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registered agent, and sole employee of Watkins Global since the company was first
registered with the Ohio Secretary of State in 2007. Watkins is not, and has never
been, licensed to practice law in the state of Ohio.

{4 5} In August 2012, Watkins registered the name Jones, Marco & Stein
as a fictitious name for Watkins Global with the Ohio Secretary of State. Although
the name suggests otherwise, Watkins is the only individual associated with Jones,

Marco & Stein. Watkins operated under the fictitious name for a shogt period of

time between August 2012 and October 2012; he sent marketi

of clients he had represented in debt- gatiations and the amount of fees
he had collected from those cli 2013:
No income
$734.00
One client $922.00
Six clients $15,857.00
Four clients $11,050.00
Seventeen clients | $40,180.00
Two clients $1,400.00

Watkins’s letter further advised relator that he had ceased engaging in debt
negotiations as Jones, Marco & Stein after he received relator’s October 2012 letter

advising him of the investigation.
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{4 6} On June 14, 2014, relator filed its complaint with the board pursuant
to Gov.Bar R. VII(5). In it, relator asserted that respondents had “represented
businesses in negotiations with creditors to resolve debts since 2008 and, in so
doing, had “engaged in the unauthorized practice of law by acting as an
intermediary to advise, counsel or negotiate on behalf of a business in an attempt

to resolve a collection claim between debtors and creditors.” Relator further alleged

actions amounted to the practice of law. ents further denied ever advising

their clients in legal matters.

respondents opposed. @ y

finding of the pa

a motion for summary judgment, which

in favQr of relator, the board adopted the following

e ‘und1 facts establish Respondents Watkins Global
LC{Jones Marco & Stein and Mario W. Watkins engaged
in the unguthorized practice of law by providing advice, counseling
and mtegotiating business debts on behalf of 31 small business
customers with the customer’s creditors or the creditors’ legal
counsel as identified by Respondents in the letter attached and

authenticated as Complaint, Exhibit 1.
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I1. DISPOSITION
A. Defining the Unauthorized Practice of Law
{9 9} The unauthorized practice of law includes both holding oneself out as
an attorney when one is not licensed to practice law, Gov.Bar R. VII(2)(A)(4), and
“rendering * * * legal services for another” although not admitted to practice law
in Ohio, Gov.Bar R. VII(2)(A)(1). For decades, we have majntained that

“rendering legal services” includes appearing on behalf of anoth®r in court,

preparing pleadings and other papers for use in legal acti legal

@ h relagor and the board rely on our statements in

gspondents engaged in the unauthorized practice of law

another but who does not have a license to practice law in the state of Ohio engages
in the unauthorized practice of law. Instead, whether a person engages in the
unauthorized practice of law turns on the specific actions a person takes while
attempting to negotiate a settlement and whether those actions constitute the

rendering of legal services.
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B. Kolodner
{911} In Kolodner, we examined whether a nonattorney who had held
himself out as an attorney-in-fact and who stipulated that he had “advised,
counseled, and represented various customers regarding payment of their
outstanding debts and negotiated settlements of the debts,” id. at § 3, had engaged

in the unauthorized practice of law. Kolodner himself conceded that this behavior

695 N.E.2d 243 (1998), to support our statement i the practice of

law includes negotiating the settlement of a debt ffor ano ose cases do not
support such a general statement of the , in those cases, the
respondents gave legal advice to client ed cuments, and asserted legal
defenses as part of the negotiation pr@€ess. Thus, Kalodner, Telford, and Cromwell
are distinguishable from this ¢ e gSpondents in those cases used legal
tactics and methods during negofidtions to effect results for their clients. See

Cincinnati Bar Assn. @

Ohio-4174, 914 d oting that advising debtors of their legal rights

{9 12} Indeed, the board’s apparent view that our statement in Kolodner
amounts to a per se rule that any attempt at settling debts on behalf of another is the
practice of law is both incorrect and inconsistent with our later pronouncement in
Cleveland Bar Assn. v. CompManagement, Inc., 111 Ohio St.3d 444, 2006-Ohio-
6108, 857 N.E.2d 95, 4 59-60. This court concluded in CompManagement that the
respondents—nonattorneys who appeared in a representative capacity before the

Industrial Commission and the Bureau of Workers’ Compensation in conformity



January Term, 2020

with an Industrial Commission resolution—did not engage in the unauthorized
practice of law when they negotiated workers’ compensation claims on behalf of
employers. 111 Ohio St.3d 444, 2006-Ohio-6108, 857 N.E.2d 95, 4 59-60. Our
decision was based on the fact that the respondents did not use legal devices or
tactics in assisting their clients. 1d. at § 52-62. As we explained in the opinion, the

respondents’ actions consisted of taking a figure already approved by the employer

engage in any back-and-forth negotiation, nor did th legal
determinations in presenting the settlement figure to th d. Based on
those facts, we observed that the respondents “mer: a messenger,
something that hardly require[d] legal skill.” | rther stated in a
footnote:

The facts of this case ove it entir€ly from the purview of
* % Cromwell i the'board in support of its

al in Cromwell represented parties in

may negotiate a debt on behalf of another without practicing law and second,
whether a person engages in the practice of law while negotiating a debt depends
on whether that person’s actions include the rendering of legal services (e.g., giving

legal advice, drafting legal documents, raising legal defenses).



SUPREME COURT OF OHIO

C. Respondents’ Negotiations
{9 13} In his deposition, Watkins explained his business model. He stated
that he, through Watkins Global, engages in the act of business mediation. When
asked what he does for his clients, Watkins explained that after becoming familiar

with the facts of a client’s case he asks the client how much it can pay on the debt,

either immediately or in installments, and then relays that amount back to the

can’t communicgte that well because of the situation they’re in. So I kind of help
facilitate that™ * *.”

{q] 15} Nothing about this behavior involves the rendering of legal services.
Like the respondents in CompManagement, respondents’ actions in this matter did
not require legal skill. See 111 Ohio St.3d 444, 2006-Ohio-6108, 857 N.E.2d 95,
at q 59. Although Watkins engaged in some back-and-forth negotiations, he

functioned primarily as a messenger—he presented the creditor with an amount that
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the debtor could pay and asked the creditor to consider accepting it as payment in
full. If there was a counteroffer, he would relay that offer to his client and let the
client draw its own conclusions.
D. Allegations of Advising and Counseling Clients
{9 16} In addition to finding that respondents committed the unauthorized
practice of law by negotiating debt settlements on behalf of others, the board also
found that respondents engaged in the unauthorized practice of law by advising and

counseling their clients in matters related to the law. The ¢ d that

respondents committed the unauthorized practice of law s, but we can
find only one instance in which relator has show ovided legal
advice and counsel to a client. That matter inv representation of
Trinity Baptist Church.

ired Watkins, in his capacity
as an employee of Watkins Gl sen#/it in a mortgage foreclosure matter

became involved in the action, the bank had

ortgage and another person, identified by name with the qualifier
“deceased” appgaring thereafter, as a co-borrower. According to Watkins’s
testimony, hé recommended to PNC that the matter “need[ed] to be mediated
instead of litigated” and advised Trinity that it “try to find a solution before [the
matter got] out of hand.” When the bank offered to accept payment in the amount
of $6,227 to reinstate the mortgage, Watkins advised the church to accept the offer
and begin raising funds to pay the bank. However, before any payment could be
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arranged, the bank, through its counsel, rescinded its offer to reinstate the mortgage

in the following letter:

The offer set forth in my letter to you dated July 5, 2012
which quoted and would have permitted Trinity Baptist Church to

reinstate the mortgage loan which is the subject of the foreclosure

again hereby rescinded.

{94 18} We find this evidencefSufficient nclude that Watkins did offer
legal advice and counsel in hi i bebdlf of Trinity Baptist Church. Not

endation to creditor’s counsel that the matter

mortgage and that he used this fact as leverage in his
ith the bank’s counsel in order to get the bank to accept a
reinstatement payment that was far less than what was owed. Specifically, at
Watkins’s deposition, relator asked, “And, as I understand it, one of the reasons
why you were able to get this down to such a reasonable number is because, at least
in your estimation, the church really shouldn’t have owed on that debt. It was

somebody else’s debt * * *.” Watkins responded, “Correct.” Accordingly, we find

10
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that Watkins used legal tactics in an effort to negotiate a better settlement for his
client.
ii. Representation of other clients
{9 19} Contrary to the board’s conclusions, we find that relator has failed
to show that respondents provided legal advice or counseling to any of the

remaining 30 clients. The board’s conclusion that respondents gave legal advice

and counsel to these clients appears to be based on nothing more thah,its finding

that “Respondents described themselves as a ‘firm’ in their

N.E.2d 717 (Bd.Unauth.Prac.2001) (“The p; inwolves the rendering of

legal advice to an individual. Leg i ering general advice or

opinions do not purport to customizgthe advice, to

reader”).

it is incumbent ypon relator to show, at a bare minimum, that each of the clients
referred to actually received those materials. But none of the 31 clients received
the suspect marketing materials, because the only marketing materials contained in
the record are those sent by Jones, Marco & Stein—an entity that came into
existence in August 2012 and ceased operating in October 2012 without ever

having represented a single client.

11
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{q] 21} Looking beyond the board’s findings, our independent review of the
record establishes that Watkins did not name the clients referred to in Exhibit 1.
Relator failed to provide evidence identifying the clients (other than Trinity Baptist
Church) or what interactions respondents had with those clients beyond assisting
them in debt settlements. On these facts, we cannot conclude that respondents gave
legal advice or rendered any legal services to their remaining clients.

E. Summary Judgment

{9 22} This matter was submitted to the board on

prejudice due-process rights, when “all relevant evidence is before the court, no
genuine issue as to any material fact exists, and the non-moving party is entitled to
judgment as a matter of law”). Granting partial summary judgment in favor of
respondents is warranted under the specific facts of this case and the unique fact-

finding role this court plays in matters involving the unauthorized practice of law.

12
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{9] 23} The undisputed evidence shows that respondent Jones, Marco &
Stein operated for only a short period of time between August 2012 and October
2012, while never securing a client. Therefore Jones, Marco & Stein could not have
had any involvement with the clients listed in Exhibit 1 and summary judgment is
entered in its favor on all counts. Further, despite alleging in its complaint and
summary-judgment motion that Watkins, as an employee of Watkins Global,

provided legal advice and counsel to his clients, relator has failed i

instance to present evidence that he did so. Similarly, relato resent
evidence that shows that Watkins, while attempting to s behalf of his

clients, took any action that constitutes the practice

Watkins Global engaged in the unauthorized practice of law in
their representaion of Trinity Baptist Church only. As the body empowered by
Article IV, Séction 2(B)(1)(g) of the Ohio Constitution to define the practice of law
and render judgment accordingly, we enter summary judgment in favor of Watkins
and Watkins Global on 30 of the 31 alleged instances of misconduct and enter
summary judgment in favor of relator on the single instance involving Trinity

Baptist Church.

13
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G. An Injunction and $1,000 Civil Penalty Are Warranted
{94/ 26} Having found that Watkins and Watkins Global engaged in the
unauthorized practice of law with regard to Trinity Baptist Church, we accept the
board’s recommendation that we enter an injunction prohibiting them from
rendering legal advice or counsel to clients in the future and from engaging in all
other acts constituting the unauthorized practice of law. We also accept the board’s

recommendation that we impose a civil penalty of $1,000, as authorize Gov.Bar

R. VII(8)(B).

{9 27} This court may impose a civil penalty of yp'to $10,00Q per violation

after considering the following factors: “(1) t

that the flagrancy of the violation warrants a penalty in this instance. Watkins and
Watkins Global represented to the creditor’s counsel that Trinity Baptist Church
owed a debt that it did not owe and used legal tactics to negotiate a lower settlement.
The record further shows that Watkins and Watkins Global charged and collected
$2,500 from the church for services that amounted to the unauthorized practice of

law. Nevertheless, it is not clear from the record before us whether Trinity Baptist

14
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Church was harmed by those actions.! Upon balancing these factors, we agree that
a $1,000 penalty is warranted for the single violation.
II1. CONCLUSION
{94/ 29} We find that respondents Watkins and Watkins Global engaged in
the unauthorized practice of law on only one occasion. We enjoin respondents

Watkins and Watkins Global from engaging in the unauthorized practice of law in

shall give such notice, which shall includ
church within 14 days of this order an elator proof of that notice
1 has not ge

within 5 days after it is made. If rel 1ved proof of notice within 30

days of this order, then it shall toghow cause pertaining to the failure
to comply with this order waived. Summary judgment is granted in
favor of respondent J in on all claims.

Judgment accordingly.
NCH, FISCHER, and DONNELLY, JJ., concur.

rs in part and dissents in part, with an opinion joined by

1. Although it is not clear to us whether Trinity Baptist Church was harmed by respondents’ actions,
if evidence that is not in the record before us shows otherwise, the church may be entitled to recover
any damages it incurred under R.C. 4705.07. See Greenspan v. Third Fed. S& L Assn., 122 Ohio
St.3d 455, 2009-Ohio-3508, 912 N.E.2d 567, 9 19.

15
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DEWINE, J., concurring in part and dissenting in part.

{4/ 30} The majority opinion rightly concludes that lawyers do not hold a
monopoly on the negotiation of debts and, on that basis, holds that 30 of the 31
unauthorized-practice-of-law charges brought against Mario Watkins and Watkins
Global Network, L.L.C., don’t pass muster. I would go further and conclude that
the Ohio State Bar Association failed to meet its burden in any of the,31 cases.

{9 31} Where I differ from the majority is in its conclusion thag Watkins’s
efforts on behalf of Trinity Baptist Church violated our

funds” and accept a settlement offer from P , Watkins apparently
indicated to the bank’s attorney that t diate” rather than litigate
thg’debt. No doubt, these are opinions
with legal implications. But as in, merely expressing an opinion with legal

implications is not the @ ;

course of providi is @ egotiation service for the church is really all that the

Our’Authority to Regulate the Practice of Law
{94/ 32} The Ohio Constitution grants this court the authority to regulate
matters of attorney admission, discipline, and “other matters related to the practice
of law.” Article III, Section 2(B)(1)(g) of the Ohio Constitution. This grant comes
with an implicit limitation: what cannot plausibly be considered the practice of law
is beyond our authority to proscribe.

{9 33} Indeed, to unduly extend the boundaries of what constitutes the

practice of law risks infringing upon the rights of nonlawyers to pursue their own

16
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chosen professions. The very first provision of the Ohio Constitution promises all
Ohioans “certain inalienable rights, among which are those of enjoying and
defending life and liberty, acquiring, possessing, and protecting property, and
seeking and obtaining happiness and safety.” Article I, Section I of the Ohio
Constitution. We have found among the liberty and property interests protected by

this provision a right to pursue a profession of one’s choosing. Sate v. Williams,

has placed the right of an individual to purs ] akies# a chosen occupation
among the liberty interests protected b nth Amendment to the United
States Constitution, though such right may be gsubject to reasonable government
regulation. See, e.g., Connv. er U.S¢€286,291-292, 119 S.Ct. 1292, 143
L.Ed.2d 399 (1999); Dent inia, 129 U.S. 114, 121-122, 9 S.Ct. 231, 32

L.Ed. 623 (1889).

L.Ed.2d 810 (1977). Speech does not receive diminished First Amendment
protection sithply because it is uttered by an individual subject to a state licensing
and regulatory scheme. Natl. Inst. of Family & Life Advocatesv. Becerra,  U.S.
__, 138 S.Ct. 2361, 2371-2372, 201 L.Ed.2d 835 (2018). And where a
government regulation of conduct places incidental restrictions on speech, those

regulations must, at a minimum, serve an important governmental interest. Ohralik

v. Ohio Sate Bar Assn., 436 U.S. 447, 456, 98 S.Ct. 1912, 56 L.Ed.2d 444 (1978);

17
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Lorain Cty. Bar Assn. v. Zubaidah, 140 Ohio St.3d 495, 2014-Ohio-4060, 20
N.E.3d 687, 9 40.

{4/ 35} Finally, it is worth noting that the Ohio State Bar Association, a
professional association of lawyers, is acting as the prosecutor in this case. Without
question, such a role is provided for in our Rules for the Government of the Bar and

is consistent with the historical role played by the bar and other, professional

exert a restraint on commerce,” Goldfarb v. Virginia Sate B , 778,
95 S.Ct. 2004, 44 L.Ed.2d 572 (1975), our supervisio in this area.
Indeed, absent “active supervision,” a regulatory ,sC the one for
attorneys, that relies upon “active market participants” may ¢ federal antitrust
laws. See North Carolina State Bd. of Dent . TradeComm.,

The Practice of Law
r rules prohibit “[t]he rendering of legal services for another by
any person not itted to practice in Ohio.” Gov.Bar R. VII(2)(A)(1). The rules,
however, do hot define the term “legal services.” Nor has this court ever provided
a comprehensive definition of “legal services.” What we have said is that legal
services paradigmatically include things like appearing in court on someone else’s
behalf, preparing documents for use in legal actions, preparing legal instruments

and contracts that secure another’s rights, and providing legal advice and counsel

to clients. See Land Title Abstract & Trust Co. v. Dworken, 129 Ohio St. 23, 28,

18
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193 N.E. 650 (1934). We have also recognized that the regulation of the
unauthorized practice of law must be done in a common-sense manner for the
purpose of protecting the public and in a way that doesn’t impose impractical and
unnecessary technical constraints. Henize v. Giles, 22 Ohio St.3d 213, 218, 490
N.E.2d 585 (1986), citing Cowern v. Nelson, 207 Minn. 642, 647, 290 N.W. 795
(1940).

legal action if he keeps it court has never said that activities like these

count as the practice And Jfor good reason. None of these activities

Buta the principle that one doesn’t violate our rules merely by voicing
an opinion with Jegal implications is that one doesn’t violate our rules just because
one offers such an opinion in the course of providing another service to a client.
Again, this should be plain. Many professions—accountants, human-resources
representatives, and real-estate agents come to mind—require practitioners to
provide advice on matters that have legal implications for their clients. But an

accountant does not engage in the unauthorized practice of law just because she

advises a client about tax benefits and a human-resources representative doesn’t

19
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engage in the unauthorized practice of law by teaching a sexual-harassment seminar
on the requirements of Title VII of the Civil Rights Act. The fact that those services,
like a great many other services, require the exercise of judgment that has legal
implications doesn’t change that analysis. The law infuses a great many parts of
life. Lawyers don’t have a monopoly on something just because the law touches it.

The Record Does Not Support the Unauthorized-Practice-of-Law Finding in the
Trinity Baptist Church Matter

{9 40} The majority opinion seems to conclude t

certainly an opinion with leg . MBut that looks more like workaday

imple cost-benefit analysis. Litigation is

is pretty scanty, and it’s not clear exactly what Watkins said to the attorney. At the

deposition, Watkins was asked whether he was able to get a relatively low
settlement offer from the bank because “in [his] estimation, the church really
shouldn’t have owed on the debt.” Watkins replied, “Correct. They inherited the
debt, which makes it very bad, because when you inherit something in a surprise
manner it’s never good unless whatever you inherit, it happens to be good.”

Watkins’s statement could easily be construed as expressing a moral judgment

20
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rather than a legal one. But even if we assume that Watkins was expressing a legal
opinion to the bank’s attorney, this sort of isolated statement is hardly the sort of
activity that our rules are designed to protect against. Again, our rules prohibiting
the unauthorized practice of law have a point—“to protect the public against
incompetence, divided loyalties, and other attendant evils that are often associated
with unskilled representation.” Cleveland Bar Assn. v. CompManagement, Inc.,
104 Ohio St.3d 168, 2004-Ohio-6506, 818 N.E.2d 1181, 9 40. Watkins wasn’t

representing the bank or advising the bank in any way—to t bank

Watkins’s isolated statement to the bank’s attorney reat that our
rules seek to curtail.

{q] 42} Indeed, none of the cases di ajority opinion and

mwell, the respondent represented clients with personal-injury
claims in settlement negotiations with insurance companies. In doing so, he
provided substantive legal advice to those clients about their legal rights. 82 Ohio
St.3d 255, 255, 695 N.E.2d 243 (1998). In Ohio State Bar Assn. v. Kolodner, the
respondent held himself out as an attorney. 103 Ohio St.3d 504, 2004-Ohio-5581,
817 N.E.2d 25,9 3. And in Disciplinary Counsel v. Foreclosure Alternatives, Inc.,
the respondent offered “to manage the defense of * * * foreclosure actions while

negotiating with the lenders.” 127 Ohio St.3d 455, 2010-Ohio-6257, 940 N.E.2d

21
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971, q 1. In the process, the respondent provided substantive legal advice in the
context of ongoing foreclosure proceedings, including advice about bankruptcy. Id.
at § 24. The few statements that Watkins is alleged to have made here fall far short
of the sorts of activities identified in these cases.

{4/ 43} All that the bar association has demonstrated is that Watkins

provided a debt-negotiation service during which he voiced a few ancillary opinions

oorney, Alvand A. Mokhtari, and Eugene Whetzel, Bar Counsel,
for relator.

Mario Watkins, pro se.
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