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]
Il. Preface

In May, 1999 Florida Bar President Howard C. Coker selected and the Board of
Governors of The Florida Bar approved the appointment of a committee to study the practices of
certain insurance companies as those practices relate to the delivery of legal services to

policyholders in the State of Florida.

The committee was composed of seventeen members, including non-lawyers, from
various parts of the state, as well as out-of-state, and from various professional backgrounds.
The committee held its organizational meeting by conference call on June 21, 1999. Thereafter,
meetings were held on July 19, 1999 (conference call), August 19, 1999 (Pam Beach), October
14, 1999 (conference call), October 21, 1999 (Boston), November 2, 1999 (conference call),
December 9, 1999 (Miami), January 13, 2000 (Miami), February 3, 2000 (Tallahassee), April 6,
2000 (Tampa), and June 1, 2000 (Naples). Public hearings were held in Orlando and Miami in
November, 1999. A Subcommittee on the Statement of Insured Client’s Rights held meetings on
December 28, 1999, January 6, 2000, February 24, 2000, and March 16, 2000. Numerous e-

mails followed thereafter.

This report begins with an executive summary, followed by a review of the process used
by the committee to gather pertinent information and then the committee’ s recommendations. In
conclusion, the committee recommends that the Bar’s review of insurance practices in the State
of Florida should be an ongoing process. The committee hopes that the Statement of Insured
Client’s Rights will be agood start in helping the public understand its rights and responsibilities
as insureds and in helping lawyers better understand their ethical obligations when representing
an insured. Although the committee has completed its assignment, the committee recommends
that the Standing Committee on the Unlicensed Practice of Law and the Florida Department of

Insurance review some of the mattersidentified in this report.
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[11. Executive Summary

The Insurance Practices Special Study Committee was formed in May, 1999 to examine
several insurance related issues of concern to lawyers and members of the public. The
committee’s mission statement, which was specifically approved by Past President Coker,
President Osman, President-Elect Russomanno and by the Executive Director of the Florida Bar,
was reduced to writing so that there would be a clear focus of the committee’s work and no
misunderstanding about what the committee was assigned to do.  The approved mission

statement was as follows:

The mission of the committee is to protect the public and those insured by policies
of insurance issued in the State of Florida from the business practices of certain
insurance companies that may (1) constitute the unauthorized practice of law by
nonlawyer employees of the insurers; (2) give rise to conflicts of interest or other
violations of the Rules Regulating the Florida Bar by defense counsd; (3)
compromise the quality of the defense provided to Florida insureds; or (4) fail to
adequately inform Florida insureds of the limitations and restrictions imposed
upon defense counsel by the insurers and the ethical concerns that arise from those

limitations and restrictions.

The committee spent hundreds of hours from May, 1999 - May, 2000 investigating these
issues. Along the way the committee invited representatives of the two largest insurance
company trade associations in Florida to work with the committee in a cooperative effort to
gather and review materials and to procure testimony from interested parties. The cooperative
relationship between the committee and the industry proved to be very beneficial and that spirit
of cooperation resulted in the committee’s most important accomplishment: the Statement of
Insured Client’s Rights. This disclosure form, the first of its kind in the United States, advises
persons who have been sued and are defended by attorneys hired by their insurance company of

their rights as an insured and of many of the insurance company regulations that previously were

3
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known only to the company and the attorney. It is a disclosure form similar in concept to the
Statement of Client’s Rights already in use in Florida by plaintiff’s lawyers and plaintiffs. The
committee is very proud of this disclosure statement and is pleased to report that it is supported
by the insurance industry and was enthusiastically received by members of the Citizens Forum

who reviewed the document at a meeting in April, 2000.

The Statement of Insured Client’ s Rights is accompanied by an Implementation Rule that
incorporates the Statement into Rule 4-1.8 of the Rules Regulating the Florida Bar. The
Statement was presented for two readings to the Board of Governors of the Florida Bar.! The
second reading for the Implementation Rule will take place at the Board of Governors meeting
on June 2, 2000.> Both have also been published for review in The Florida Bar News. The
proposed Statement and Rule, along with the other recommendations of the committee, will be
presented for a formal vote of the Board of Governor’'s at its meeting on June 2, 2000. If
approved, the Statement and Implementation Rule will be submitted to the Supreme Court of

Floridafor its consideration in January, 2001.

! The presentations took place at the meetings on February 4 and April 7, 2000.
2 The first reading of the Implementation Rule was on April 7, 2000.

4
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]
V. Mission Statement

The mission of the committee is to protect the public and those insured by policies of
insurance issued in the State of Florida from the business practices of certain insurance
companies that may (1) constitute the unauthorized practice of law by nonlawyer employees of
the insurers; (2) give rise to conflicts of interest or other violations of the Rules Regulating The
Florida Bar by defense counsel; (3) compromise the quality of the defense provided to Florida
insureds; or (4) fail to adequately inform Florida insureds of the limitations and restrictions
imposed upon defense counsel by the insurers and the ethical concerns that arise from those

limitations and restrictions.

Appendix Page 12 of 91



|
V. Information Gathering Process

The Insurance Practices Special Study Committee held eleven meetings during the course
of the past year. The meetings of the committee were open to the public and a conscious effort
was made by the committee to include members of the insurance industry in its deliberations and
consideration of the issues® E-mails and telephone conferences kept the committee’'s work

moving forward between meetings.

The committee held two public hearings where interested persons were invited to
comment on the issues outlined in the mission statement. Notice of the November 4 and
November 19, 2000 hearings was published in The Florida Bar News on October 1, 1999,
October 15, 1999 and November 1, 1999, and on the Bar's web site. In addition, a written notice
was furnished to all property and casualty insurance companies in the State of Florida, all
sections and committees of The Florida Bar, all voluntary bar associations in the state, all state
bars, and the American Bar Association. Notices were also sent to al individuals who had
contacted the Bar and expressed an interest in the work of the committee and to major

newspapers throughout the state.

During the two days of public hearings, the committee heard comments from twenty-
seven individuals including insurance defense attorneys, representatives of insurance companies,
representatives of insurance trade associations, attorneys who represent policyholders in claims

against insurance companies, in-house counsel for insurance companies, a professor of legal

® Vincent J. Rio, a member of The Florida Bar and state counsel (Florida) State Farm Mutual
Automobile Insurance Company, representing the Florida Insurance Counsel (FIC) and Katherine
Giddings, Attorney at Law, Katz, Kutter, Haigler, Alderman, Bryant & Yon, representing the
American Insurance Association (AlA), attended most meetings of the committee, providing
valuableinput to the committee and serving as members of the Subcommittee for the Statement of
Insured Client's Rights. FIC and AIA together represent over 400 insurance companieslicensed to
do business in the State of Florida. James K. Clark, until recently alawyer in the Corporate Law
Department of State Farm Mutual Automobile Insurance Company, participated asamember of the
committee.
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ethics, general counsel for the Florida Department of Insurance, an actuary, president of the
Florida Defense Lawyers Association, an attorney specializing in workers’ compensation defense

and an attorney specializing in title insurance defense work.*

In addition to testimony from the witnesses, the committee solicited and received written
comments or submissions from approximately seventy individuals. Some of the comments
received were anonymous. Letters were received from insurance defense counsel, in-house
counsel, representatives of insurance companies, insurance trade associations, plaintiff’s lawyers
and others. In addition, litigation and billing guidelines from twenty different insurance

companies were submitted to the committee for its review.

The committee reviewed voluminous materials including case law from Florida and other
states, unlicensed practice of law and ethics opinions from Florida and other states, scholarly
articles, newspaper articles, legal memoranda and other written materials. In addition, the
committee members conducted interviews with individuals who indicated a willingness to speak

to the committee concerning insurance practice i SSues.

On January 15, 2000 the committee solicited final input from interested parties by
publishing a request for comment in The Florida Bar News.> A copy of the proposed Statement
of Insured Client’s Rights and the Implementation Rule were published in The Florida Bar News
on April 30, 2000.

* A list of the individuals appearing at the public hearings is attached as Appendix A.

> A copy of the request for comment is attached as Appendix B.
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I
VI. ThelLegal Backdrop

Most liability insurance policiesissued in the State of Florida give the insurer the right to
control the litigation, select defense counsel and make decisions regarding settlement that are

within policy limits. Floridalaw seems to recognize those rights.

In fulfilling its promissory obligation to defend, the insurer employs
counsel for the insured, performs the pretrial investigation and controls the

insured’ s defense after a suit isfiled on aclaim. Doe vs. Allstate Ins. Co.,

653 So. 2d 373-374 (Fla. 1995). See also: Shuster vs. South Broward

Hospital District, 591 So. 2d 174 (Fla. 1992); Boston Old Colony Ins. Co.

vs. Gutierrez, 386 So. 2d 783 (Fla. 1980).

The insurer, however, does not have the right to supervise or control the professional conduct of

the attorney. Marlin v. State Farm Mutual Automobile Insurance Co., 25 Fla. L. Weekly D1022

(Fla. 4" DCA April 26, 2000). Separating the "professional conduct of the attorney" from the
"right to control the litigation" is difficult and endlessly debatable. Thereis no bright line. What
the insurance industry calls “controlling the litigation” many attorneys call “treading on the
attorney’s professional conduct.” It is this issue of control and precisely how much control
insurers should be permitted to exercise that underlies all of the issues that the committee was

charged with examining.
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Whether the insured and the insurer are considered “co-clients’ of the defense lawyer or
whether the insured is the only client of the attorney is likewise not crystal clear. The insurance
industry takes the position that by virtue of the “right to control,” a tripartite relationship exists
between the insured, the insurer and the defense attorney and therefore both the insured and the
insurer are co-clients of the attorney.® No Florida case, however, has ever expressy

acknowledged the “ co-client” status.

A number of states have expressly rejected the argument that a co-client relationship
exists with the insured and the insurer despite insurance policy language giving the insurer the
right of control. For example, the Supreme Court of Montana issued an opinion on April 28,

2000 in which it held that the insured is the sole client of the defense lawyer. In the Matter of the

Rules of Professional Conduct and Insurer Imposed Billing Rules and Procedures, 2000 MT 110

(Mont. 2000) (“We hold that under the Rules of Professional Conduct, the insured is the sole

client of defense counsel.”) Michigan law is the same. Atlanta Int. Ins. Co. v. Bell, 475 N.W. 2d

294, 297 (Mich. 1991) (“The relationship between the insurer and the retained defense counsdl is
less than an client-attorney relationship.”); as is the law in New York, Pennsylvania and

Arkansas. Jackson v. Trapier, 247 N.Y.S. 2d 315, 316 (N.Y. Sup.Ct. 1964) (“defendant is the

client and not the insurance carrier even though the latter may have chosen the counsel and may

be paying his fee.”); Point Pleasant Canoe Rental v. Tinicum Township., 110 F.R.D. 166, 170

(E.D. Pa 1986) (“when aliability insurer retains alawyer to defend an insured, the insured is

® The case most often cited by the industry in support of its position dates back to 1969: “there
may come a time when the lawyer must decide which of two ‘masters’ he will continue to serve
because the presence of a conflict makesit ethically impossible to serve both” (referring to the
insured and the insurer). In Re Rules Governing Conduct of Attorneysin Fla., 220 So. 2d 6,7
(Fla. 1969). See aso: Pennsylvanialns. Co. v. Sikes, 590 So. 2d 1051 (Fla3d DCA 1991).

9
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considered the lawyer’s client.”); First American Carriers v. Kroger Co., 787 SW. 2d 669, 671

(Ark. 1990) (“when a liability insurer retains a lawyer to defend an insured, the insured is the

lawyer’s client.”)

Other states appear to recognize that a co-client relationship does exist with the insured

and the insurer. See, e.g., Cincinnati Ins. Co. v. Wills, 717 N.E. 2d 151 (Ind. 1999); Moeller v.

American Guarantee , 707 So. 2d 1062 (Miss. 1996); Mitchum v. Hudgens, 533 So. 2d 194 (Ala.

1988); In re: Allstate Ins. Co., 722 SW. 2d 947 (Mo. 1987); Coscia v. Cunningham, 250 Ga.

521, 299 S.E. 2d 880 (Ga. 1983); and American Mutual v. Superior Court, 38 Cal. App. 3d 579

(Cal. 3d Dist. 1974).

The committee takes no position on the issue of whether the insured and insurer should
be considered co-clients of the defense attorney or not. The committee hopes that the Supreme
Court of Florida will address this issue in the near future and resolve it. Regardless of whether
the insured and insurer are considered co-clients, however, the committee’s recommendation to
propose the Statement of Insured Client's Rights would still be the same. The Statement is
necessary to make certain that insureds are better informed on the current practices of the

insurance industry and the potential effect of those practices on how the insured is defended.

What is clear under Floridalaw is that insurance provided defense counsel must be free to
exercise “completely unhampered professional judgment” for the insured client and not be

swayed by any conflicting interests of the insurer that may be paying the bill. In Re Governing

Conduct of Attorneysin Fla., 220 So. 2d 6, 7 (Fla. 1969). Thistime honored principle formsthe

10
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basis of our current Rule of Professional Conduct that specifically proscribes conflicts of interest
that may compromise the attorney’s independent judgment. Rule 4-1.7(a) and (b), Rules

Regulating The Florida Bar.

The issue of “house counsel” or “staff counsel”” was originally addressed by the Florida
Supreme Court back in 1969. In denying a petition filed by The Florida Bar seeking approval of
a proposed rule that would have prohibited staff counsel from representing third parties (i.e.
insureds) “unlessit shall clearly appear that the sole financial interest and risk involved is that of

the (insured),” the court noted that:

(t)he obvious objective of the proposal is to restrict representation of
individuals by so-called “house counsel.” The announced motive of the
Bar, which we accept, is to protect the public against the damages of
potentially duplicitous representation, abeit by those who do not intend a

breach of the rules of ethics.

In Re Rules Governing Conduct of Attorneysin Florida, 220 So. 2d 7 (Fla.

1969)

"The terms refer to the situation where the defense attorney is an employee of the insurance
company, receives a paycheck as any other employee, utilizes insurer provided office space, has
all office expenses paid for by the insurer, etc. The attorney’s“job” isto defend insureds who
have been sued and represent both the interests of the insured and the interests of the insurer.
The sign on the door of the office will typically say something like: “Law Offices of James
Smith: Employees of the Corporate Law Department of XY Z Insurance Company.”

11

Appendix Page 18 of 91



The Court went on to state that the problem of serving “two masters’ is a potential conflict for
the lawyer regardless of whether the attorney is employed as staff counsel or as an employee of

an independent law firm.

Consequently, the proposed rule does not completely solve the problem
which the Bar seeks to remedy. It merely discriminates against a class
with no reasonable basis for the distinction.
Id. At 7.
The Bar’s petition was denied and the issue has not been re-addressed by the Supreme
Court of Floridain the past thirty years.® During that time, the use of “house counsel” has

become an increasingly common practice in Florida.

It was against this legal backdrop that the committee considered the issues in its

Mission Statement.

8 The Professional Ethics Committee of The Florida Bar affirmed Proposed Advisory Opinion
93-1, which addressed the issue of in-house counsel for an insurance company representing
insureds. The opinion concluded that the situation presented a potential conflict of interest for
in-house counsel, but such representation was permissible if the in-house counsel concluded that
his or her independent professional judgment would not be affected, fully disclosed to the insured
the relationship with the insurance company, and honored the duty of confidentiality to the
insured. The opinion was disapproved by The Florida Bar’s Board of Governors as being beyond
the authority of the Professional Ethics Committeein 1993. Since that time, the Professional
Ethics Committee has approved Proposed Advisory Opinion 99-4, which reaches similar
conclusions and will be reviewed by the Board of Governorsin August, 2000. The Board will
also consider Proposed Advisory Opinions 99-2 and 99-3 at that time, which address disclosure
of confidential information to outside auditors and billing guidelines. The Professional Ethics
Committee has also published Professional Ethics Opinion 98-3, which states that in-house
counsel for insurance companies may not state or imply that they practice in an independent law
firm and must disclose their relationship to the insurance company on letterhead and business
cards.

12
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VII. TheFlorida Bar Should Petition The Supreme Court
Of Florida To Amend Rule4-1.8 To Include A
Statement Of Insured Client’s Rights

The practice of law today is very different than it was in 1969 when the Supreme Court of
Florida recognized the right of an insurance company to utilize staff counsel to defend insureds.
Litigation “guidelines’” are now common place for staff counsel and outside counsel alike and are
far more detailed than they were 30 years ago. Cost containment policies drive many of the
decisions that are made by those authorizing and paying for the legal services and defense
counsel are feeling increasingly constrained by insurance company controls. Trying to strike a
balance between the insurer’s legitimate and understandable desire to keep costs under control
and the defense lawyer's desire and ethical obligation to independently decide what should be
done to properly defend a case can produce tension, frustration and conflicts. Some lawyers who
testified at our public hearings have literally quit the defense practice rather than dea with
regulations that they believe stifle their independent judgment. Others, a larger number than
many might suspect, suffer in quiet desperation afraid that if they complain they will lose
business. Unfortunately, these tensions are inherent in the insurance company/defense lawyer
relationship and will aways be an issue for defense counsel. It is simply afact of litigation life
that any time a third party is paying the defense costs of another tensions and potential conflicts

will arise.

The committee is concerned that the effort to control costs should not compromise the
quality of the defense or make it unreasonably difficult for the defense lawyer to comply with the
rules of ethics. Most defense lawyers bristle at even the suggestion that, because of litigation
guidelines forced upon them which they had no hand in drafting or approving, they would ever
compromise the quality of the defense to the insured or fail to faithfully comply with their ethical
obligations as a lawyer. Despite the real possibility that such controls can compromise the
ability to properly defend a case, the committee uncovered little evidence of actual harm to the

insured. The insurance industry continuously emphasized that there is no harm to the insured

13
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and that most cases are settled within policy limits hence “no harm no foul.” In those cases
where a verdict in excess of the policy limits may expose the insured to personal liability because
of a case that was not defended as well as it could have been (or should have been) the industry
repeatedly emphasized: “we aways pay.” And, where litigation guidelines would not authorize
something that the defense lawyer thought should be done to properly prepare the case, the
industry claims that al the lawyer has to do is pick-up the phone and, in all probability, it will be
authorized. In those limited instances where the insurer and the defense lawyer ssmply do not
agree on what should be done the industry expects, and the defense lawyers generally confirmed,
that it will be done anyway - even if the lawyer will not get paid for it. That, the industry claims,
Isthe lawyer’s ethical responsibility. The committee, however, saw no documents substantiating
the claim that "we always pay" or that, in the end, the lawyer's decisions will prevail over those
of the insurer. The committeeis, therefore, unconvinced that all insurers "always pay" or that the
attorney is always the final arbiter of what will be done in the case. Many lawyers do provide al
necessary services regardless of whether or not they get paid. But some do not and, in those

instances, the quality of the defense provided to the insured can suffer.

A number of examples of this problem were uncovered by the committee. One lawyer,
for example, shared with the committee an instance where the insurer would only pay him for
one draft of an appellate brief. “I think I'm pretty good”, he said, “but | never did it perfectly the
first time.” He did the revision anyway and never got paid for it. Instances where only paralegal
rates would be paid for certain services even where the attorneys felt the work should be done by

lawyers and not paralegals were uncovered.” In addition, the committee was presented with

® One insurance company’ s “Litigation Guideline” manual provided to the committee set forth
the following tasks that are “frequently performed by paralegals.” The clear implication was that,
absent unusual circumstances, only paralegal rates would be paid for the work: Prepare Entry of
Appearance under attorney direction; prepare Substitution of Attorney under attorney direction;
prepare Answer under attorney direction; prepare Interrogatories (form) under attorney direction;
prepare Expert Interrogatories under attorney direction; prepare Request(s) to Produce under
attorney direction; prepare Demand for Statement of Damages under attorney direction; prepare
Stipulations to Extend Time to Answer under attorney direction; prepare Jury Trial Demand
under attorney direction; prepare Motions to Compel Responses to Discovery under attorney
direction; summarize medical records; summarize answers to interrogatories; summarize
depositions (line summary/digest); summarize employment records; prepare medical indices;

14
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testimony and other evidence regarding insurance company limitations on the number of
depositions that could be taken, limitations on the number of hours that the insurer would pay for
trial preparation, limitations on the amount of actual trial time that the insurer would pay for, etc.
In short, the committee examined real world experiences with litigation “guidelines’ and “cost
containment” that lent aface and a story to what, at least in principle, sounds reasonable to most
people when considering the concepts in the abstract. The committee believes that enforcement
of the guidelines as written may affect the independent professional judgment of lawyers
representing insureds. If strictly construed, and without the flexibility to accommodate requests
from attorneys for modification, the committee believes that some attorneys will be forced into

violations of the Rules of Professional Conduct.

The committee concludes that because of increasing controls exerted by insurance
companies over defense lawyers each of the specific issues assigned to the committee in its
Mission Statement is a problem in the State of Florida. Florida, however, is by no means unique.
Florida faces the same issues as every other state in the country. The issues that trouble us are
issues embedded in the very nature of today's relationship between the insurance company and
the insurance defense attorney. Nonlawyer insurance adjusters are telling lawyers what they can
and cannot do; the inherent dichotomy between the interests of the insurer and the interests of the
insured does produce difficult conflicts for the defense lawyer; cost containment efforts do
compromise the quality of the defense in certain cases and, for the most part, insureds have no

idea that any of this is occurring. Nevertheless, most insureds do not appreciate the potential

prepare records request(s); prepare records subpoena(s); prepare authorization to secure records
(medicdl, tax, IRS, employment); answer fact interrogatories, product interrogatories, expert
interrogatories, request(s) for admissions (three or more years' experience required to perform
these functions); prepare witness list; prepare exhibit list; prepare pre-trial statements (three or
more years experience required to perform this function); prepare closing papers (rel eases,
orders, stipulations); attend trial and depositions (tasks that require insurer approval prior to
billing and which require three or more years experience to perform these functions); and attend
conference/site inspection (three or more years' experience required to perform this function).
The committee is not suggesting that the use of paralegals under the appropriate direction and
supervision of an attorney isimproper.
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harm.’® Insureds typically want the claim resolved within policy limits and they want to be
involved in the process as little as possible. The Bar, however, has important interests that must
be protected in all of this. Our Rules of Professional Conduct must be enforced and the Bar must

be ever vigilant in enforcing our UPL rules. Thisisour solemn obligation.

Against this tapestry of conflicting issues, the competing interests of all concerned and
the overriding desire to produce some tangible and meaningful benefit for Florida insureds, the
committee felt strongly that working with the insurance industry in a cooperative effort to
educate the insured on the redlities of the insurer/insured relationship was the best way to
proceed at thistime. The best way to accomplish that is with the proposed Statement of Insured
Client’srights.

The Statement is the product of many hours of hard work by the committee and the
representatives of the FIC and AIA The committee is pleased to report that the Statement was
unanimously approved by its members and is supported in its entirety by both insurance industry
trade groups. The Statement, however, is not a panacea for al of the issues that the committee
was asked to investigate and it should not be construed as such. The increasing controls imposed
by insurers on defense counsel will continue to be a serious matter that should be addressed by
the Bar, the Supreme Court of Florida and the Florida Department of Insurance. In the
meantime, a disclosure statement that informs the insured of the existence and implications of

those controlsisin everyone's best interest and should be adopted.

The Statement of Insured Client’ s Rights and the proposed implementation rule follows.

9 The committee is mindful of the fact that there is an inherent inequity in the ability of relatively
unsophisticated insureds to present information to the committee versus the ability of the
organized and informed insurance companies who were represented by experienced counsel in
this process.
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VIII. Statement of Insured Client’s Rightsand
|mplementation Rule

IMPLEMENTATION RULE

[MODIFY THE TITLE OF RULE 4-1.8 BY INSERTING THE FOLLOWING
UNDERSCORED LANGUAGE:]

RULE 4-1.8 CONFLICT OF INTERESTS;
PROHIBITED AND OTHER TRANSACTIONS

[CREATE NEW SUBSECTION (j) TO RULE 4-1.8 ASFOLLOWS]

) Representation of Insureds. When alawyer undertakes the defense of an
insured in regard to an action or claim for personal injury or for property
damages, or for death or loss of services resulting from personal injuries
based upon tortious conduct, including product liability claims, the
Statement of Insured Client’s Rights shall be provided to the insured at the
commencement of the representation. The lawyer shall sign the statement
certifying the date the statement was provided to the insured. The lawyer
shall keep a copy of the signed statement in the client’s file, and shall
retain a copy of the signed statement for 6 years after the representation is
completed. The statement shall be available for inspection at reasonable
times by the insured, or by the appropriate disciplinary agency. Nothing
in the Statement of Insured Client’s Rights shall be deemed to augment or
detract from any substantive or ethical duty of a lawyer, nor affect the
extra-disciplinary consequences of violating an existing substantive legal
or ethical duty; nor shall any matter set forth in the Statement of Insured
Client’s Rights give rise to an independent cause of action or create any
presumption that an existing legal or ethical duty has been breached.

STATEMENT OF INSURED CLIENT'SRIGHTS

An insurance company has selected a lawyer to defend a lawsuit or claim against you. This
Statement of Insured Client’s Rights is being given to you to assure that you are aware of your
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rights regarding your legal representation. This disclosure statement highlights many, but not all,
of your rights when your legal representation is being provided by the insurance company.

1 Your Lawyer. If you have questions concerning the selection of
the lawyer by the insurance company, you should discuss the
matter with the insurance company and the lawyer. As a client,
you have the right to know about the lawyer’s education, training
and experience. If you ask, the lawyer should tell you specifically
about the lawyer’s actual experience dealing with cases similar to
yours and give you this information in writing, if you request it.
Your lawyer is responsible for keeping you reasonably informed
regarding the case and promptly complying with your reasonable
requests for information. You are entitled to be informed of the
final disposition of your case within areasonable time.

2. Fees and Costs. Usualy the insurance company pays all of the
fees and costs of defending the claim. If you are responsible for
directly paying the lawyer for any fees or costs, your lawyer must
promptly inform you of that.

3. Directing the Lawyer. If your policy, like most insurance policies,
provides for the insurance company to control the defense of the
lawsuit, the lawyer will be taking instructions from the insurance
company. Under such policies, the lawyer cannot act solely on
your instructions, and at the same time, cannot act contrary to your
interests. Y our preferences should be communicated to the lawyer.

4. Litigation Guidelines. Many insurance companies establish
guidelines governing how lawyers are to proceed in defending a
claim. Sometimes such guidelines affect the range of actions the
lawyer can take, and may require authorization of the insurance
company before certain actions are undertaken. Y ou are entitled to
know the guidelines affecting the extent and level of legal services
being provided to you. Upon request, the lawyer or the insurance
company should either explain such guidelines to you or provide
you with a copy. If the lawyer is denied authorization to provide a
service or undertake an action the lawyer believes necessary to
your defense, you are entitled to be informed that the insurance
company has declined authorization for the service or action.

5. Confidentiality. Lawyers have a general duty to keep secret the
confidential information a client provides, subject to limited
exceptions. However, the lawyer chosen to represent you may also
have a duty to share with the insurance company information
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relating to the defense or settlement of the clam. If the lawyer
learns of information indicating that the insurance company is not
obligated under the policy to cover the claim or provide a defense,
the lawyer’s duty is to maintain that information in confidence. If
the lawyer cannot do so, the lawyer may be required to withdraw
from the representation without disclosing to the insurance
company the nature of the conflict of interest which has arisen.
Whenever a waiver of the lawyer-client confidentiality privilege is
needed, your lawyer has a duty to consult with you and obtain your
infformed consent. Some insurance companies retain auditing
companies to review the billings and files of the lawyers they hire
to represent policyholders. If the lawyer believes a bill review or
other action releases information in a manner that is contrary to
your interests, the lawyer should advise you regarding the matter.

Conflicts of Interest. Most insurance policies state that the
insurance company will provide a lawyer to represent your
interests as well as those of the insurance company. The lawyer is
responsible for identifying conflicts of interest and advising you of
them. If at any time you believe the lawyer provided by the
insurance company cannot fairly represent you because of conflicts
of interest between you and the company (such as whether there is
insurance coverage for the claim against you), you should discuss
this with the lawyer and explain why you believe there is a
conflict. If an actua conflict of interest arises that cannot be
resolved, the insurance company may be required to provide you
with another lawyer.

Settlement. Many policies state the insurance company alone may
make a final decision regarding settlement of a claim, but under
some policies your agreement is required. If you want to object to
or encourage a settlement within policy limits, you should discuss
your concerns with your lawyer to learn your rights and possible
consequences. No settlement of the case requiring you to pay
money in excess of your policy limits can be reached without your
agreement, following full disclosure.

Your Risk. If you lose the case, there might be ajudgment entered
against you for more than the amount of your insurance, and you
might have to pay it. Your lawyer has a duty to advise you about
this risk and other reasonably foreseeable adverse results.

Hiring Your Own Lawyer. The lawyer provided by the insurance
company is representing you only to defend the lawsuit. If you
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desire to pursue a clam against the other side, or desire legal
services not directly related to the defense of the lawsuit against
you, you will need to make your own arrangements with this or
another lawyer. You may also hire another lawyer, at your own
expense, to monitor the defense being provided by the insurance
company. If there is areasonable risk that the claim made against
you exceeds the amount of coverage under your policy, you should
consider consulting another lawyer.

10.  Reporting Violations. If at any time you believe that your lawyer
has acted in violation of your rights, you have the right to report
the matter to The Florida Bar, the agency that oversees the practice
and behavior of al lawyers in Florida. For information on how to
reach The Florida Bar call (850) 561-5839 or you may access the
Bar at www.FlaBar.org.

IF YOU HAVE ANY QUESTIONSABOUT YOUR RIGHTS,
PLEASE ASK FOR AN EXPLANATION.

CERTIFICATE
The undersigned hereby certifies that this Statement of Insured Client’s Rights has been
provided to [name of insured/client(s)] by [mail] [hand
delivery] at

[address of insured/client(s) to which mailed or delivered] this
day of 20 .

[Signature of Attorney]

[Print/Type Name]
FloridaBar No.:

COMMENT

Representation of | nsureds.

Aswith any representation of a client where another person or client is paying for
the representation, the representation of an insured client at the request of the
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insurer creates a specia need for the lawyer to be cognizant of the potential for
ethical risks. The nature of the relationship between alawyer and client can lead
to theinsured or the insurer having expectations inconsistent with the duty of the
lawyer to maintain confidences, to avoid conflicts of interest, and otherwise to
comply with professional standards. When alawyer undertakes the representation
of an insured client at the expense of the insurer, the lawyer should ascertain
whether the lawyer will be representing both the insured and the insurer, or only
the insured. Communication with both the insured and the insurer promotes their
mutual understanding of the role of the lawyer in the particular representation.
The Statement of Insured Client’s Rights has been developed to facilitate the
lawyer’ s performance of ethical responsibilities. The highly variable nature of
insurance and the responsiveness of the insurance industry in developing new
types of coverages for risks arising in the dynamic American economy, render it
impractical to establish a statement of rights applicable to all forms of insurance.
The Statement of Insured Client’s Rights is intended to apply to personal injury
and property damage tort cases. It is not intended to apply to workers
compensation cases. Even in that relatively narrow area of insurance coverage,
there is variability among policies. For that reason, the statement is necessarily
broad. Itisthe responsibility of the lawyer to explain the statement to the insured.
In particular cases, the lawyer may need to provide additional information to the
insured.

Since the purpose of the statement isto assist lay persons in understanding their
basic rights as clients, it is necessarily abbreviated. While brevity promotes the
purpose for which the statement was developed, it also necessitates
incompleteness. For these reasons, it is specifically provided that the statement
shall not serve to establish any legal rights or duties, nor create any presumption
that an existing legal or ethical duty has been breached. As aresult, the statement
and its contents should not be invoked by opposing parties as grounds for
disqualification of alawyer or for procedural purposes. The purpose of the
statement would be subverted if it could be used in such a manner.

The statement is to be signed by the lawyer to establish that it wastimely
provided to the insured, but the insured client is not required to signiit. Itisinthe
best interests of the lawyer to have the insured client sign the statement to avoid
future questions, but it is considered impractical to require the lawyer to obtain
the insured client’ s signature in all instances.

Establishment of the statement and the duty to provideit to an insured in tort
cases involving personal injury or property damage should not be construed as
lessening the duty of the lawyer to inform clients of their rightsin other
circumstances. When other types of insurance are involved, or where there are
other third-party payors of fees, or where multiple clients are represented, similar
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needs for fully informing clients exist, as recognized in Rule 4-1.7(c) and Rule 4-

1.8().
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| X. A Continuing Legal Education Program For |nsurance
Defense Lawyers Should Be Developed To Assist
LawyersIn Dealing With Litigation Guidelines And
Other Controls By The Insurance Companies

The committee has determined that one way to assist lawyers in working through the
potential ethical issues involved in the defense of insureds in the modern world of cost
containment and litigation “guidelines’ is to provide defense lawyers with specific advice with
regard to recognizing and correcting conflicts of interest inherent in the relationship. Although
the Statement of Insured Client's Rights and the proposed amendments to Rule 4-1.8 go a long
way in providing a general explanation of the rights and responsibilities of insureds and defense
counsel, insurance defense lawyers should not have to fend for themselves in this area or have to
craft their own ways of dealing with these issues. Defense lawyers should be given specific

instructions and guidance.

The committee wants to emphasize that the recommendation for such a program should
not in any way be construed as a criticism of how defense lawyers are currently practicing law.
To the contrary. The committee heard from lawyer after lawyer whose commitment to the
insured client was obvious. Some of the best lawyers in their field took the time to write to us,
call us and appear at the public hearings. To a lawyer, each expressed genuine concern and
heartfelt dedication to the ultimate objective of properly defending the case. But, in the end, the
committee had contact with only a small percentage of the lawyers affected by these issues. The
Florida Bar needs to make sure that every lawyer subject to the controls of an insurance company
IS as cognizant of the issues and how to deal with them as those who expressed themselves to the

committee.
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For these reasons, the committee recommends that continuing legal education programs
be designed for insurance defense attorneys that include the following topics: (1) the
insurer/insured relationship, (2) litigation management guidelines, (3) proper billing practices,
(4) conflicts of interest, (5) keeping the insured client informed, and (6) related matters.

Issues to be addressed in the section on the insurer/insured relationship should include
discussion of the nature of the relationship, the applicable case law, the insurance contract, the
reciprocal duties of the insurer and the insured, and the retention contract between the insurer and
the defense attorney. The section on litigation management guidelines should include a review of
litigation management guidelinesin detail, address how the lawyer should balance the competing
demands of the insurer and the insured and what to do when the insurer and the lawyer disagree.
Proper billing practices should cover what can and cannot be billed, auditing of attorney’s bills
and what should be done when privileged information may be revealed to third party auditors or
when other disputes arise. The section on conflicts of interest should address the need to
identify conflicts as early as possible, consent, confidential information, coverage disputes,
settlements within policy limits, settlements outside policy limits and excess judgment issues.
The last section of the course should discuss how to keep the insured client informed, issues such
as when and how information should be provided to the insured and the new Statement of

Insured Client’s Rights.

Although the sense of the committee is that, in most instances, Florida lawyers are doing
their best to comply with the applicable ethics rules and to balance the disparate needs of the
insurance company and the insured, the committee believes that as much guidance as possible
should be given to those lawyers who practice in this area given the present business
environment. As more and more insurance companies invoke cost-saving measures such as the
use of litigation guidelines that restrict the services provided by defense counsel, the use of
outside auditing companies to review attorney billings, and the use of salaried in-house lawyers
to provide representation to their policyholders, lawyers in Florida will need to make sure that
they are complying with the applicable ethics rules when providing lega representation to
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insureds. The Florida Bar should give insurance defense lawyers as much support and guidance

as possible on all of these issues.
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|

X. Insurer Control Of How A Case |s Defended Raises
Unlicensed Practice of Law Issues That Should Be
Addressed By The Florida Bar’s Standing Committee
On Unlicensed Practice Of Law And The Supreme
Court Of Florida

One of the issues in the committee’'s Mission Statement was whether the business practices
of certain insurance companies constitute the unlicensed practice of law by nonlawyer
employees of the insurers. The evidence presented to the committee suggests that they may.
Some insurance companies, acting through nonlawyer adjusters, claims managers and other
nonlawyer employees, may exert too much control over how a case is defended. Under the
guise of "litigation management” or "cost control” the practice of law by defense counsd is
viewed as a service that the insurer provides to the insured. As with all other insurance
company services, the insurer views the fact that it pays for the service as ajustification for why
it has both the right and the obligation to control how the service is delivered. Nonlawyer
employees, however, lack the training and expertise to second guess the lawyers. And, of
course, they are neither licensed to practice law nor subject to the Bar’s Rules of Professional
Conduct. Whenever efforts to control costs result in the unlicensed practice of law, the Bar
must act. The committee reviewed enough evidence on this point to conclude that, in some

instances, the insurance companies may have gone too far.

The committee recommends that the unlicensed practice of law issue be referred to the
Bar's Standing Committee on UPL for an advisory opinion as expressly authorized in Rule 10-9
of the Rules Regulating The Florida Bar. Under this rule and procedure, the Standing
Committee on UPL can issue a proposed advisory opinion that would be filed with the Supreme
Court of Florida and could ultimately result in a binding opinion by the court. The time has
come for the Supreme Court to address this very important issue in the context of modern day

cost controls.
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1
XI. This Report And The Underlying Record Should Be
Referred To The Department Of Insurance For Review

The committee received numerous reports of insurance industry practices that are a cause
for real concern. The Florida Bar and the Supreme Court of Florida have authority over the
conduct of lawyers involved in the provision of services to insureds and can take action with
regard to those lawyers, but neither the committee nor the Board of Governors of The Florida
Bar can adequately investigate insurance companies or their practices. The Bar has jurisdiction
over lawyers, not insurance companies. Accordingly, the committee recommends that a copy of
this report, and the underlying record, be forwarded to the Florida Department of Insurance for
review and a determination of whether further action should be taken by the Department to

protect Florida insureds.
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]
XI1. Conclusion

The committee recommends that the Statement of Insured Client’s Rights and the proposed
amendments to Rule 4-1.8 be approved by the Board of Governors and submitted to the
Supreme Court of Florida for consideration in the annual rules package of January, 2001.
Additionally, the committee recommends that The Florida Bar develop a continuing legal
education program designed specifically for insurance defense counsel in order to assist them in
dealing with the ethical issues presented by the increasing controls exercised by insurance
companies. With regard to the unlicensed practice of law, the committee recommends that the
issue be referred to The Florida Bar’s Standing Committee on the Unlicensed Practice of Law
for the issuance of an advisory opinion which will hopefully be reviewed by the Supreme Court
of Florida. There is areal need for the Supreme Court’s guidance on these issues. Further, the
committee recommends that this report be referred to the Florida Department of Insurance for
review and a determination of whether further action should be taken by the Department to

protect Florida insureds.

The Florida Bar's interest and concern in this area must be on-going. Insurance defense
lawyers continue to struggle with how to maintain their independence while simultaneously
juggling the demands of the insurer with the desire to provide the best possible representation to
Florida insureds. Insurance company controls may become even more restrictive in the future
and may require even further study by the Bar and the Supreme Court of Florida should that
happen. The Florida Bar must be alert to any change and willing to provide guidance and
support to those lawyers whenever needed. Insurance defense lawyers in Florida must never
feel that they are alone in this struggle. At the same time they must never forget that they are
lawyers charged with the responsibility to represent the insured client to the very best of their
abilities. Clients expect that, their oath as lawyers demands that and the organized Bar should
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expect no less. Profit driven business interests must not be permitted to trample on this, the

attorney’s most sacred duty.

David W. Bianchi
Chairman
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Appendix A
List of Individuals Appearing at Public Hearings
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NOVEMBER 4, 1999
PUBLIC HEARING

INDEX OF SPEAKERS

VOLUME |
George Vaka - -Vaka, Larson & Johnson 9
Anthony J. Russo - Butler, Pappas et a 51
Representing American International Group, Inc. (AlIG)
Aubrey Smith - Executive Vice President 68
Florida Lawyers Mutual Insurance Company
Jm Taylor - National Association of Independent Insurers 89
VOLUME I
Bill Barker - Sonnenschein, Nath & Rosenthal, Chicago 106
Representing American Insurance Association
Mac McCarty - Attorney at Law 136
Katherine Giddings - Katz, Kutter, Haigler, Alderman, Bryant & Yon 154
Representing American Insurance Association
Michelle Niemeyer - Ver, Ploeg & Lumpkin, P.A. 192
Ray Ehrlich - Holland & Knight 207
Representing Liberty Mutual Insurance Company
Vince Rio - Representing State Farm and the Florida I nsurance Counsel 219
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NOVEMBER 19, 1999
PUBLIC HEARING

INDEX OF SPEAKERS

VOLUME |
Jeffrey Liggio - Liggio, Benrubi & Williams, P.A. 5
Thomas Guzda - Attorney at Law 20
Javier J. Rodriguez - Perez, Goran & Rodriguez 50
Otto de Cordoba - Attorney at Law 61
George Grawe - Allstate Insurance Company 71
John "Jack" Pierce - Attorney 107

Representing American Insurance Group, Inc. (AIG)

Charles Silver - Professor 131
University of Texas

VOLUME I
Dan Sumner - Genera Counsel 173
Florida Department of Insurance
Michael Miller - Actuary
Miller, Herbers, Lehmann & Associates 184
Bill Douberly - House Counsel 196
Chubb
Janet Bachman - Vice President for Claims Administration 205
American Insurance Association
R. Hugh Lumpkin - Ver, Ploeg & Lumpkin, P.A. 227
Mark R. Antonelli - President 260

Florida Defense Lawyers A ssociation
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Bob Cohen - Keith, Mack, Lewis et d

Perry Cone - Vice President & General Counsel
Associated | nsurance Brokers

Vince Rio - Representing State Farm Insurance Company and
the Florida Insurance Council

Bob Merchant - CNA Insurance Company

255

268

282

306
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Appendix B
Request For Comment, The Florida Bar News, Jan. 15, 2000
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| nsur ance Practices Committee Requests Comments

As it winds up several months of study and information gathering, the Bar’s Insurance
Practices Special Study Committee wants to give Bar members a last chance to comment and
also respond to some of its preliminary findings.

The committee was charged by the Bar Board of Governors with examining the practices
of certain insurance carriers in the State of Floridain their implementation of both litigation and
billing guidelines. Among other things, the committee is looking into practices which may
materially limit a lawyer’s responsibility to exercise independent professional judgment in the
representation of an insured. To fulfill its goals, the committee is soliciting comment from the
Bar on the following issues:

1. Do litigation guidelines promulgated by certain insurance carriers interfere with
an attorney’s responsibility to exercise independent professional judgment by
directing the course and scope of a defense lawyer’'s actions? If so, please
explain.

2. Have litigation guidelines promulgated by certain insurance carriers created
instances where conflicts of interest have been created for defense lawyers? If
so, please explain how.

3. Would your answers to questions #1 or #2 change if the insured is exposed to an
excess judgment? If the insurance carrier has agreed to pay any excess
judgment?

4, Do insurance carriers disclose to their insureds the respective rights, duties, and

obligations of the carrier and the insured arising from the insurance contract
when litigation isinitiated against those insureds?

5. Should a “ Statement of Clients' Rights’ be adopted for insured defendants? If
so, what should it say?

6. Do you feel there is any risk of awaiver of privileged information where defense
counsel’s hills are audited by outside auditing firms? If so, are you aware of
actual instances of harm to an insured as a result of such a disclosure of
information?

7. Have billing guidelines that designate certain activities to be compensated at a
paralegal rate resulted in the authorized practice of law by nonlawyers? Have

such billing guidelines impacted the quality of the defense offered insureds? If
S0, please explain.
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8. Are you aware of actual harm done, or the potential for actual harm, arising from
insurance practices which attempt to control litigation costs? If so, please
explain. If so, would you be willing to elaborate before the committee as to the
details?

0. Are adequate remedies currently available to insureds in Florida for situations
where an insurance carrier may have caused actual harm through the strict
implementation of litigation guidelines which have compromised the defense of
an insured? If not, what additional remedies would you suggest?

10.  With reference to your responses, please indicate the type of insurance carrier
involved, i.e.,, homeowner’s, auto, commercia liability, title insurance carrier,
workers' compensation, etc.

If you have experience with any of the matters being examined by the committee, please
respond to the questions by January 31 and mail or fax your response to Mary Ellen Bateman,
UPL Counsel, 650 Apalachee Parkway, Tallahassee, Florida 32399-2300, Fax. No. (850)561-
5665. Alternatively, you may e-mail your comments to: mbateman@flabar.org. The
guestionnaire may be downloaded from the Bar’ s website, www.FLABAR.org.
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Il. Preface

In September, 2001 Florida Bar President Terrence Russell selected and the Board of Governors
of The Florida Bar approved the appointment of a commission to study the practices of the property and
casualty underwriters of the insurance industry as they relate to using insurance company staff attorneys to
represent liability insurance policy holders, and identify areas, if any, in which lawyers who represent liability

insurance policyholders need guidance as to their ethical responsibilities.

The Commission was composed of twelve members from various parts of the state, and from
various legal and insurance-related backgrounds. The Commission held its organizational meeting by
conference call on September 28, 2001. Thereafter, in-person meetings were held on October 18, 2001
(Boca Raton), November 16, 2001 (Orlando), December 14,2001 (Tampa), January 9, 2002 (Miami) and
January 31, 2002 (Tampa). The Commission met by conference call on February 8, 2002, February 15,
2002 and February 22, 2002.

This report begins with an executive summary, followed by a review of the process used by the
committee to gather pertinent information and the Commission’s recommendations. As set forth in the
Mission Statement And Charge To The Commission, this Report shall not be the separate basis for any civil

action or liability.
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[I1. Executive Summary

The Special Commission on Insurance Practices II was formed in September, 2001, to examine
issues raised by members of the bar, bar committees, and the judiciary, with regard to insurance practices.
The Commission’s mission statement was specifically approved by President Terrence Russell and was
reduced to writing so that there would be a clear focus for the Commission’s work. The need for The
Florida Bar to address the seven issues set forth in the mission statement became particularly important as
a result of a series of recent court rulings concerning how insurance defense staff attorneys disclose their
affiliations, and related matters. The Commission has received and considered materials related to those
court rulings and has familiarized itself with the arguments advanced by the parties in those cases. However,
the Commission has focused on the ethical obligations of insurance defense staff attorneys and the
protection of the consumers of legal services in the liability insurance context, rather than on the resolution

of issues raised in the court proceedings.

The Commission has expended extensive time from September, 2001 - March, 2002
considering the issues outlined in the mission statement. The Commission was assisted by two
representatives of the insurance industry, Vince J. Rio III and Katherine E. Giddings, who provided
invaluable input. The cooperative relationship between the committee and the industry experienced by the
Special Study Committee on Insurance Practices continued during the work of the Commission and was
extremely beneficial. The Commission also received extraordinary support from the staff of The Florida Bar.
The work of the Commission could not have been concluded so promptly without their diligence. The
Commissionexpresses its special appreciation of the services and insights provided by Mary Ellen Bateman,

Elizabeth C. Tarbert, Lori S. Holcomb and John Anthony Boggs.

In order to meet its mission, the Commission studied the organizational structure of
insurance defense staff attorneys and found that it has become common for insurance companies to establish
groups of staff attorneys employed to handle the defense of claims made against insureds. _The forms and

formats used to establish these groups of staff attorneys differs from insurance company to insurance

4
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company. Many companies use traditional law firm names to distinguish the insurance defense staff attorneys
from the rest of the company. The Commission determines that the current rules do not directly address the
organizational structures used by insurance companies for their insurance defense staff counsel, but do

provide some guidance.

In considering what constitutes a law firm for purposes of The Rules of Professional
Conduct, it appears that some companies have organized themselves, functionally and physically, in a
manner that would constitute a firm under the rules. The Commission sets forth in its report the minimum
standards necessary to establish a firm for purposes of the rules and to avoid material misrepresentation.
These standards include the functional and physical separation of personnel and records, the protection of
client privacy and confidentiality interests through the separation of office and administrative systems and

procedures, and disclosure by the lawyers of their employment relationship with the insurer.

Withregard to firm names, the Commission concludes that existing rules and applicable law
permit insurance defense staft attorneys to practice law identifying themselves by a name such as “Law
Offices of John Doe” or “John Doe & Associates,” so long as there is both adequate disclosure of the
employment relationship and compliance with the minimum standards essential to constitute a law firm as
set forth in the report. The Commission recommends that Rule 4-7.10 be amended to provide express
standards for adoption of specific names by insurance defense staff attorneys. A proposed amendment

is included in the report.

The Commission considered the issue of whether existing rules or law allow, or should
allow, insurance defense staff attorneys to present testimony by their expert witnesses that payment for the
expert’s services was made by the defense “law firm or lawyer” when payment was made directly by the
liability insurance company or by the salaried lawyer employee. After discussion and review, the
Commissiondetermines that it cannot provide a single correct answer to the question. The Commission does
conclude that the answer is not necessarily determined by the status of the lawyer (employed or

independently retained), but by the ethics rules and substantive law as applied to specific factual
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circumstances.

In considering the issue of how insurance defense staff attorneys may sign legal documents
and pleadings, the Commission concludes that the use of the firm name on pleadings and documents signed
by an insurance defense staft attorney where the firm name has been properly adopted is permissible.
However, the Commission also concludes that disclosure should be mandatory at the initial appearance in
a case and when an attorney’s duty of candor is implicated. The Commission recommends an amendment

to Rule 4-7.10 to help clarify the disclosure requirements. A proposed amendment is included in the report.

The issue of whether, absent a disqualifying conflict of interest, an insurance defense
attorney may have dual clients (the liability policyholder and the liability insurance company) was considered
by the Commission. The Commission concludes that Florida should continue to recognize that the existence
of a dual client relationship is a legal and factual question, the answer to which varies according to the
circumstances of each case. A majority of the Commission concludes that it would be useful to have an
amendment to Rule 4-1.7 to explicitly set forth the duty of a lawyer to assure there is a mutual understanding
regarding representation at the inception of the attorney-client relationship. A minority of the Commission
views current Florida law as sufficiently clear on this matter. The proposed amendment to Rule 4-1.7 is set

forth in the report.

With regard to determining when the exercise of control over the defense of a claim by an
insurer infringes on the attorney’s independent professional judgment so as to amount to the unlicensed
practice of law, the Commission determines that attempting to analyze the matter in the context of the
unlicensed practice of law is not practical. Instead, the Commission focused on the attorney’s ethical duty
to maintain independent professional judgment. The Commission recommends that The Florida Bar
concentrate on enhancing the professional consciousness of attorneys confronted with the ethical dilemmas
arising in the insurance defense context. The Commission reiterates the recommendations of the Insurance
Practices Special Study Committee and urges immediate implementation of an ongoing program of

continuing legal education to provide guidance and assistance to insurance defense counsel.
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In studying the issue of the extent to which traditional conflicts of interest rules apply to
potential and realized conflicts between the interests of the liability insurance policyholder and the liability
insurance company, the Commission determines that all conflict of interest rules apply to all attorneys without
regard to the nature of the cases they handle. In determining under what circumstances the exchange of
information between the insurance defense staff attorney and other nonlawyer employees of the insurance
company breaches confidentiality rules, the Commission finds that Rule 4-1.6 governs, just as it would
between the insurance company and non-salaried outside counsel.

The recommendations and findings of the Commission may require some insurance
companies to alter their practices. The Commission considers the clarifications suggested to be justified by
the public interest in protecting the consumers of legal services. Changes in the delivery of legal services to
the public can be accommodated within the profession’s long-standing ethics rules and guidelines when those

changes serve the public interest by remaining true to the fundamental values of the profession.
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V. Mission Statement and Chargeto The Commission

CHARGE
The mission of the commission is to:

Study the practice of the property and casualty underwriters of the insurance industry as it
relates to using in-house, salaried attorneys to represent liability insurance policy holders, and identify
areas, if any, in which lawyers who represent liability insurance policyholders need guidance as to their
ethical responsibilities in such activities.

In carrying out this mission the commission is charged to (if the commission believes that it
is necessary to make recommendations concerning other issues in its review of the insurance industry
practices, the commission may do so only upon the amendment of its mission and/or charge):

1. Determine whether existing ethics rules and/or applicable law permit, or should permit,
insurance companies and their salaried lawyer employees who represent and defend liability insurance
policyholders to identify themselves by use of traditional appellations used by independent law firms?

2. Determine whether existing rules and/or applicable law allow, or should allow, insurance
companies and their salaried lawyer employees who represent and defend liability insurance policyholders
to present testimony by their expert witnesses that payment for their services are by the defense “law firm
or lawyer” when payment is made directly by the liability insurance company or by the salaried lawyer
employee?

3. Determine whether existing rules and/or applicable law permits, or should permit, a
liability insurance company and its salaried lawyer employee to sign legal documents and pleadings by the
use of traditional appellations used by independent law firms?

4. Determine whether under existing law, and in the absence of a disqualifying conflict of
interest, any lawyer hired by an insurance company pursuant to a contract whereby the insurance company
has agreed to defend its liability insurance policyholder has dual clients; those clients being the liability
insurance policyholder and the liability insurance company?

5. Determine the point at which, if any, a liability insurance company’s exercise of control

over the representation of a liability insurance policyholder amounts to the unlicensed practice of law by
reason of inappropriate infringement on the exercise of the lawyer’s independent professional judgment?
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6. Determine the extent to which traditional conflict of interest rules apply to potential and
realized conflicts between the interests of the liability insurance policyholder and the liability insurance
company?

7. Determine under what circumstances the exchange of information between the lawyer
employee who represents liability insurance policyholders and other nonlawyer employees of the liability
insurance company breaches confidentiality rules?

ASSUMPTION

Implicit in the charge to the commission is an assumption that the Supreme Court of Florida
in 1969 permitted the insurance industry practice of hiring employee lawyers to represent insured clients and
that in acknowledging such practice the court arguably concluded that while some analysis may indicate
that a corporate entity (not a law firm) may not provide legal services to third parties by its employees, the
special nature of the liability insurance contract, and public policy considerations inherent therein, may
mandate a narrow exception.

COMMENT

The activity of a liability insurer providing legal representation and legal services to its insured
policyholders through lawyers who are salaried employees of the insurer would be, under some analysis,
considered the practice of law. In the case of In Re Proposed Additional Rules Gover ning the Conduct
of AttorneysinFlorida, 220 So. 2d 6 (Fla. 1969) the supreme court did not expressly opine on the UPL
question. But it impliedly authorized the use of salaried employees as counsel in liability insurance defense
when it declined to approve an ethics rule prohibiting the practice. The court recognized in its opinion that
various issues would most likely receive further study by the bar. Accordingly, The Florida Bar has
appointed the Special Commission on Insurance Practices II to study the above issues and report
recommendations to its board.

REPORT AND RECOMMENDATIONS

Upon conclusion of its study, the commission shall file a report that shall contain
recommendations to the board of governors concerning the need, if any, to change existing Rules Regulating
The Florida Bar, rules of evidence or procedure, or applicable statutory enactments. The report shall include
statements or disclaimers that the report shall not be the separate basis for civil action or liability.
Implementation of any recommendations for changes in ethics rules contained in the report shall require
action of the Supreme Court of Florida. The report shall be submitted no later than March 1, 2002.
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V. Information Gathering Process

The Special Commission on Insurance Practices II held eight meetings in the course of six months.
The meetings of the Commission were open to the public and a conscious effort was made by the
Commission to include members of the insurance industry in its deliberations and consideration of the issues.

E-mails and telephone conferences kept the Commission’s work moving forward between meetings.

The Commission determined that public hearings were not necessary as the Commission had at its
disposal the transcripts of the two public hearings held by the Insurance Practices Special Study Committee
and the testimony and written comment provided to the Standing Committee on the Unlicensed Practice of

Law on insurance practices issues.

On October 15, 2001 the Commission solicited input by publishing a request for comment in The
Florida Bar News' Comments or submissions were solicited from all interested parties, including the
Academy of Florida Trial Lawyers, the insurance industry, and insurance defense counsel. All comments

received have been reviewed and considered.

The Commission reviewed voluminous materials including case law from Florida and other states,
unlicensed practice of law and ethics opinions from Florida and other states, scholarly articles, newspaper

articles, legal memoranda and other written materials.

' A copy of the request for comment is attached as Appendix A.
10
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VI. Determinations of the Commission
A. INTRODUCTION

The Commission has undertaken the study of each of the seven charges directed to its attention.
Its determinations are set forth in this Section of this Report. The Commission emphasizes that
throughout its inquiries and deliberations, it has sought to focus on the public interest in protecting
consumers of legal services. The Commission is aware that The Florida Bar recognized a need to
address these issues as a result of a series of court rulings concerning how insurance defense staff
attorneys disclose their affiliations, and certain related matters. Those court rulings, materials from the
records in those cases, and appellate submissions to the Supreme Court of Florida concerning those
rulings, have been provided to the Commission by several sources. The Commission has familiarized
itself with the rulings and arguments advanced by the several parties participating in the pending judicial
proceedings. This has been done to assure that the Commission is aware of concerns advanced relevant
to the mission of the Commission. However, the Commission has not undertaken to reach conclusions
on the legal issues being litigated in the pending proceedings, other than to the extent knowledge of the

legal principles involved has been important to performing the mission assigned to it.

The mission of the Commission is focused primarily on the practice of law by attorney
employees of insurance companies who represent insureds who have liability policies entitling the
insureds to a defense of a claim. The nomenclature used to denote such attorneys varies in the literature,
and no single term is commonly used. To avoid confusion, the Commission has chosen for purposes of

2

this report to use the term “insurance defense staff attorney.” This term denotes a member of The

Florida Bar who is an employee of a liability insurance company, or insurance company group, who
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represents the insureds of the company or the group. The term does not include employee attorneys

who do not represent insureds in the defense of covered claims.

In 1969 the Supreme Court of Florida issued a decision widely viewed as recognizing the
legitimacy of insurance companies providing insurance defense staff attorneys to represent insureds due
to their unique relationship. In re: Rules Governing the Conduct of Attorneys in Florida, 220 So.2d 6
(Fla. 1969). That decision concerned a petition of The Florida Bar directed at prohibiting attorney
employees of insurance companies from providing legal services on behalf of insureds unless “the sole
financial interest and risk involved is that of the [insurance company].” The Court made clear that it
would not countenance drawing a distinction between salaried attorneys employed by an insurance
company and attorneys retained by an insurance company on an independent fee basis. The principles
expressed by the Florida Supreme Court were echoed by the Supreme Court of New Jersey in 1988

when it stated:

These are not second-class lawyers; these are first-class lawyers who are delivering

legal services in an evolving format.

In re: Weiss, Healey & Rea, 536 A.2d 266 (N.J. 1988). Recognizing that the development of a new

mode of practice would likely receive further study by The Florida Bar, the Florida Supreme Court
emphasized in 1969 that in such studies the “primary function of the Bar is to protect the public.” 220

So.2d at 8.

The Commission has committed itself to this function.
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B. ORGANIZATIONAL STRUCTURES OF INSURANCE DEFENSE
STAFF ATTORNEYS

The Commission has encouraged the participation of the insurance industry in the process of
gathering information and reaching its conclusions. The Commission reviewed the voluminous materials
provided to its predecessor committee, and has engaged in discussion with representatives of the
insurance industry to determine how insurance defense staff attorneys are organized and used by the

industry.

It has become common for insurance companies to establish groups of staft attorneys employed
to handle the defense of claims made against insureds. The manner of organization differs among
companies. One major insurer estimates that it employs nearly 700 insurance defense staff attorneys to
defend cases nationwide. These attorneys are organized hierarchically. The entire country is divided
into local areas focused on a particular city, or a region of a state. A local area office is under the
management of an experienced attorney, who has responsibility for the case handling of all attorneys in
that office. In some instances, there may be multiple satellite offices also under the supervising attorney’s
direction. The supervising attorneys of these local area offices report to a regional attorney within the
claims handling division of the corporate law department, who in turn reports to others in a chain of
administrative responsibility. The organization chart ultimately reaches an assistant general counsel of the
insurer, who has nationwide responsibility for the in-house handling of defense cases and reports directly
to the general counsel of the insurer. The company seeks in this manner to separate the defense of
insureds from all other in-house legal activities and functions. In any actions in which the insured is a
client, questions concerning liability insurance coverage are never considered by the insurance defense
staff attorneys. The company’s legal department also handles real estate matters, securities regulation

compliance, insurance regulation compliance, employment law matters and the multiplicity of other work
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typical of legal departments of major corporations. However, the handling of claim defense cases on

behalf of insureds is discretely separated.

The above described organization of an insurance defense staff attorney office is but one
example. The Commission has been informed that a similar structure is used by several major insurance
companies, but that variation among companies is considerable. For example, one well-known major
insurer performs a conflict check of national scope whenever a new case file is opened. This prevents
one local area office from representing an insured who is adverse to another insured being represented in
any other office in the country. That is, the claims handling division is treated as a single national law firm
for conflict of interest purposes. In comparison, another well-known major insurer performs its conflict
checks at the local level. Thus, it treats each local organization as a separate firm for conflict of interest
purposes. There is also variation in the extent to which insurance defense staft attorneys may do other
work. Some companies’ insurance defense staff attorneys do virtually no other type of work. In other
companies, the defense of claims may be the primary work, but other legal services for the insurance
company also are provided. The Commission does not have the information necessary to draw broad
conclusions regarding the variety of organizational formats adopted by insurers who have staft counsel
defending claims in Florida or conflicts checking systems adopted by insurers. It is not necessary for the
Commission to reach conclusions on these fact specific matters in order to address the issues directed to

it.

It has become common for insurance defense staff attorneys to refer to themselves as law firms
by using traditional appellations such as “Smith and Doe,” “John Doe and Associates,” “John Doe, P.A.”
or “Law Offices of John Doe.” Although the Supreme Court of Florida has noted the use of insurance

defense staff attorneys to represent insureds, and use of such appellations as these has been called to the
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Court’s attention, the Court has not spoken to whether lawyers employed in-house by insurance
companies can hold themselves out to the public as a law firm or law office. The current rules do not
directly address the organizational structure of a law firm as a separate legal department within an
insurance company, nor the organizational format used by insurance companies, but they do provide
some guidance. When determining whether the Rules Regulating The Florida Bar apply to a particular
situation, for example, lawyers employed by an insurance company may be considered a “firm” for

purposes of applying the Rules of Professional Conduct.
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C. INSURANCE DEFENSE STAFF ATTORNEYSAS “LAW FIRM”

The commentary to Rule 4-1.10 defines a “law firm” for purposes of application of the Rules of

Professional Conduct:

For purposes of the Rules of Professional Conduct, the term “firm” includes lawyers in a
private firm and lawyers employed in the legal department of a corporation or other
organization or in a legal services organization. Whether two or more lawyers constitute
a firm within this definition can depend on the specific facts. For example, two
practitioners who share office space and occasionally consult or assist each other
ordinarily would not be regarded as constituting a firm. However, if they present
themselves to the public in a way suggesting that they are a firm or conduct themselves
as a firm, they should be regarded as a firm for purposes of the rules.*** With respect
to the law department of an organization, there is ordinarily no question that the members
of the department constitute a firm within the meaning of the Rules of Professional
Conduct.

It is thus recognized that what constitutes a law firm for purposes of the rules is to be determined by a
functional analysis of particular relationships and the purposes of the relevant ethical strictures in

protecting the public interest.

Utilizing the functional approach of the Rules of Professional Conduct in determining what
constitutes a law firm, it appears likely that a number of insurance companies have organized their claims
defense departments with such a degree of physical and functional separation that those departments
would constitute a separate firm within the contemplation of the rules. The Commission does not find it

necessary to address the range of permissible forms of organization.

16
Appendix Page 61 of 91



The Commission’s conclusion is founded, however, on standards being followed to both

establish a “firm” within the contemplation of the Rules of Professional Conduct, and to avoid material

misrepresentations. These minimum standards include the following:

1.

To be treated as a “law firm,” the offices, personnel and records of the attorneys
representing policyholders must be functionally and physically separate from other
operations of the insurance company to the same extent as would be required if the
lawyers were private practitioners sharing space with a nonlawyer; to wit, the insurance
company. Additionally, it must be recognized that the in-house insurance defense firm is
subject to imputed disqualification rules. Thus, the insurance defense staff attorney firm
must be separate from insurance company personnel involved in determining the
existence of coverage for liability insured clients of the firm, as well as other personnel
engaged in activities having potential for conflict with the interests of insured clients. It
should be noted that the Commission draws no conclusions regarding the proper scope
of conflicts screening utilized by particular companies, nor whether any particular
company maintains sufficient separation of functions. The separation must be sufficient
to maintain client confidentiality and to prevent conflicts of interest. The adequacy of
current practices of a specific company is a topic beyond the scope of the Commission’s
mission. Every lawyer practicing in a firm has an obligation to assure that no conflict of
interest exists.

The common insurance company practice of referring defense cases involving a
coverage question to outside counsel is certainly appropriate, but is not necessarily
sufficient by itself to protect client confidences from unintentional disclosure. Care

should be exercised to maintain the appropriate separation of word processing systems,
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computer data retrieval systems, secretarial support staff and other administrative
services to the extent required to protect the confidentiality of client information as
required by Rule 4-1.6. The duty of a lawyer to maintain the confidentiality of
information supplied by a client is not limited to that which would be privileged from
disclosure as a matter of the law of evidence. Protecting the privacy and confidentiality
interests of clients is as important in a firm composed of insurance defense staft attorneys
as in any other firm.

3. The lawyers must disclose the nature of their employment to insureds, the public, and the
court to avoid the potential for misrepresentation and misperception. These obligations

are discussed in more detail in subsections VI. D. 1. and VI. D. 3. (Charges 1 and 3).

The Commission uses this approach in discussing each of its charges.
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D. CHARGESTO THE COMMISSION

1 USE OF FIRM NAMES

Determine whether existing ethics rules and/or applicable law permit, or should permit,
insurance companies and their salaried lawyer employees who represent and defend liability
insurance policyholders to identify themselves by use of traditional appellations used by
independent law firms?

The issue before the Commission is whether insurance defense staff attorneys practicing as a
“law firm”, as described above, may ethically practice under the name of a member of that firm. The
Commission is of the opinion that it is clearly straightforward and not misleading for insurance defense
staff attorneys to identify themselves as employees of the insurance company, using the insurance
company’s letterhead and business cards. However, it is common for insurance defense staff attorney
firms to practice under the name of the individual attorney having supervisory responsibility for the
particular office or group of offices. Thus, the phrase “Law Office of John Doe” is sometimes selected
for the letterhead, office signs, and business cards of the in-house defense attorneys, with John Doe

being the supervisory attorney.

It has been suggested that this appellation inherently implies the existence of a traditional
independent law firm, at least to those not regularly involved in this area of legal practice. This concern
is at the heart of Florida Bar Professional Ethics Committee Opinion 98-3 (June 18, 1998), affirmed
Board of Governors of The Florida Bar (February 12, 1999). The opinion states “[t]he ethics rules
clearly indicate that attorneys may not hold themselves out as practicing in a law firm unless the firm
itself, and the relationships implied by the name, are bona fide.” The committee cited to several rules
that prohibit attorneys from making false, misleading, or deceptive statements about the lawyer or the

lawyer’s services, that prohibit attorneys from stating or implying that they practice in a partnership or
19
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other organization unless the relationship is a fact, and from engaging in conduct involving dishonesty,
fraud, deceit or misrepresentation. See Rules 4-7.2(b)(1), 4-7.10(f) and 4-8.4(c).> The opinion

concludes that:

it is impermissible for in-house attorneys who are employed to represent insureds to
state or imply that they practice in a separate independent law firm. Furthermore, the
relationship between the attorney and the insurer should be fully disclosed to the client

and appear on the letterhead and business card of the attorney.

Florida Ethics Opinion 98-3.

There are four primary name variations reported to be used around the country. These are
“John Doe, P.A.,” “John Doe & Associates,” “Law Offices of John Doe,” and “Doe & Smith.” Based
on Florida Ethics Opinion 98-3, use of a name such as “John Doe, P.A.” would be misleading because it
indicates a separate incorporated professional association. The names “John Doe & Associates” and
“Law Offices of John Doe” do not inherently indicate a particular relationship. Some persons may
perceive these as indicating a private law firm, but the potential for misperception may be avoided by

proper disclosure.

Use of a name such as “Doe & Smith” implicates the specific provisions of Rule 4-7.10(f), which

provides:

*It should be noted that Rule 4-7.10(b) concerning trade names was written in contemplation of a
private law firm adopting a non-traditional trade name. It is not directly applicable to situations where
lawyers practice on the staff of corporations, government agencies, or charitable organizations which
have adopted fictitious names for the conduct of their business. It establishes the guiding principle of
avoiding deception.
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(f) Partnerships and Authorized Business Entities. Lawyers may state or

imply that they practice in a partnership or authorized business entity only when

that is a fact.
In The Florida Bar v. Hastings, 523 So. 2d 571 (Fla. 1988), the Florida Supreme Court approved a
consent judgment finding professional misconduct where the firm name of “Hastings and Goldman” had
been used during a time when Mr. Goldman had no ownership interest in the law firm of Mr. Hastings,

but was associated with him. Florida Ethics Opinion 98-3 suggests usage of “Doe & Smith” is

impermissible under Rule 4-7.10(f), but does not expressly state as much.

Some members of the Commission considered Rule 4-7.10(f) to directly prohibit use of a “Doe
& Smith” type of name by insurance defense staff attorneys because such attorneys are employees of a
corporation and not a partnership. Other members of the Commission view the “Doe & Smith” type of
name to be allowable, if accompanied by appropriate disclosure, such as “staff attorneys of xyz
insurance company, not a partnership.” It is suggested that the disclosure eliminates the implication of a
partnership. A further factor cited in support of allowing the “Doe & Smith” type of name is the
potential benefit of publicly identifying all the insurance defense staff attorneys having supervisory
responsibility. The Commission has not identified authority from other jurisdictions allowing this usage

under similar rules. There is authority rejecting it.

The Supreme Court of New Jersey has taken a third approach. After initially ruling in In Re:

Weiss, Healey & Rea, 536 A.2d 266 (N.J. 1988), that such names could not be used by insurance

defense staff attorneys, the Supreme Court of New Jersey adopted a rule permitting the
usage, but only where the named attorneys ‘“‘share in the responsibility and liability for the firm’s

performance of legal services.” New Jersey Rule of Professional Conduct 7.5. Under this standard, the
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named persons must accept joint and several liability for all actions of one another, and for the actions of

all attorneys in the firm as would be the case for attorneys who are partners in a private law firm.

The Commission is unable to reach consensus on this issue, which came to the forefront only at
the final stages of the Commission’s deliberations. The Commission is unanimous in concluding that it
has not sufficiently investigated the potentially far-reaching implications of a possible rule amendment,
and has not gained a sufficient understanding of the operational impact of the New Jersey approach. The
Commission declines to recommend a rule amendment or that the use of a name such as “Doe & Smith”
specifically be permitted when accompanied by disclosure. The Commission believes that the issues
involved are more complex than may superficially appear, and that the fundamental underlying policy
issues may be best addressed in the context of a specific case. Although cognizant of its responsibility to
fully perform its assigned mission, the Commission believes the public interest is best served by not

making a recommendation on this issue at this time.

The Commission is informed that it is the general policy of insurance defense staff
attorney firms to make disclosure of their employment relationship to insureds, and that disclosure on
letterhead and business cards is commonplace today. It also appears to be the practice of some to file a
notice in court proceedings, generally at the beginning stages of a case, as well as on other occasions.

Generally, however, disclosure does not occur on all pleadings or other papers filed in court.

The use of names such as “Law Office of John Doe” and “John Doe & Associates” by insurance
companies has a lengthy history predating the 1969 In Re: Rules decision. Briefs submitted to the
Florida Supreme Court in that proceeding brought this usage to the attention of the Court, although the

Court did not reference the practice in its opinion. Usage of such names has become widespread for
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many years. During this time, no instance of harm to a member of the public has been identified by the
Commission. Disciplinary records of The Florida Bar are not easily searched to identify an instance of
complaint involving use of such a name, or an instance where use of such a name contributed to the
making of a complaint. However, to the extent it has been possible to make inquiry, only one instance of
complaint has been revealed. In that instance, the complaint was filed during the Commission’s
deliberations and concerns usage of an appellation of the “John Doe, P.A.” type, in which a nonlawyer’s
name is used. The complaint was under investigation and specific information concerning the complaint

was not available at the time this report was written.

The Commission concludes that disclosure of the employment relationship has been an adequate
means for avoiding potential deceptive effects, given a history of several decades of use of names of the
“Law Office of John Doe” and “John Doe & Associates” type, with no identifiable instance of complaint

or harm involving those uses.

It is the conclusion of the Commission that existing ethics rules and applicable law permit
insurance defense staff attorneys to practice law identifying themselves by a name such as “Law Offices
of John Doe” or “John Doe & Associates,” so long as accompanied by adequate disclosures to prevent
the potential for misperception and so long as meeting the standards to constitute a “law firm” described

by the Commission in subsection VI. C. of this report.

Practicing under the name of a person inherently represents that the person named is a member
of The Florida Bar who has primary responsibility for the functional unit of attorneys practicing under the
name. Therefore, practicing under the name of the person is only permissible if significant management

responsibility is vested in that individual. In this respect, the focus of the Commission is particularly
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directed to supervision of case handling and the delivery of legal services to liability insurance
policyholders. If the unit of attorneys functioning as a firm reports to a higher authority within a
corporate legal department chain of command, such as a regional office, the degree of control
exercisable is relevant to the appropriateness of the name utilized. The control of availability of
administrative support services, for example, may not affect the appropriateness of a name, if not
impacting the exercise of independent professional judgment by the attorney having responsibility for the
provision of legal services. Control of case handling responsibilities and the delivery of services at a
regional level would affect the appropriateness of practicing under the name of a person who is a mere
local figurehead. To the extent the named individual lacks supervisory authority, the appropriateness of

the name becomes questionable.

Disclosure of the name of the insurance company employer should occur to avoid the potential
for misrepresentation and misperception. At a minimum, disclosure should appear on office entry signs,
letterhead, business cards, websites, announcements, advertising, and listings or entries in a law list or
bar publication bearing the name. Additional disclosure should occur whenever the circumstances are
such that a reasonable risk of misperception exists. The signing of pleadings and documents is addressed

in regard to Charge 3, in subsection VI. D. 3.

The Commission has considered whether Rule 4-7.10 should be amended to provide specifically
for adoption of particular names by insurance defense staff attorneys, and has reviewed possible
amendments. It is the conclusion of the Commission that an amendment would provide beneficial
standards to protect the public interest, as well as guidance for attorneys as to their ethical
responsibilities. A proposed amendment to Rule 4-7.10 and the accompanying commentary appears in

the Recommendations section of this report.
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2. TESTIMONIAL REFERENCES TO INSURANCE COMPANY STAFF
ATTORNEYS

Determine whether existing rules and/or applicable law allow, or should allow, insurance
companies and their salaried lawyer employees who represent and defend liability insurance
policyholders to present testimony by their expert witnesses that payment for their services
are by the defense “law firm or lawyer” when payment is made directly by the liability
insurance company or by the salaried lawyer employee?

Considering the information * brought to its attention, the Commission determines it is not
possible to provide a single correct response as to who has hired or paid for the services of an expert
witness. The determination of truthfulness, however, does not depend upon the status of an attorney as
an employee of an insurance company, or as independently retained counsel receiving a fee. The ethical
responsibilities to the court in the search for truth is the same for all attorneys as governed by the Rules

of Professional Conduct and substantive law.

3 Whether or not defense counsel is a salaried staff attorney or in private practice, it is common for
expert witness fees to be directly paid by the insurance company. Few attorneys in private practice
advance substantial sums on behalf of insurance companies, especially with the case management
guidelines of many insurers placing the attorney at risk of not being reimbursed if company procedures
were not followed. Even where defense counsel do advance expert witness fees, the intention is for the
insurer to pay. Payment occurs in accordance with a policy contractually obligating the insurer to
defend an insured who has submitted a claim. All of the expenses of the defense are provided for the
benefit of the insured. In any particular case, it may be no more accurate to state that an expert is hired
by an insurance company, or by the attorney or by the insured on whose behalf the attorney acts.
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3. SIGNING OF PLEADINGS AND DOCUMENTS

Determine whether existing rules and/or applicable law permits, or should permit, a
liability insurance company and its salaried lawyer employee to sign legal documents and
pleadings by the use of traditional appellations used by independent law firms?

Having concluded that the use of a firm name which includes a person’s name is permissible for

a firm composed of insurance defense staff attorneys, the Commission does not hesitate to conclude that

use of the firm name on pleadings and documents signed by an attorney in that firm is also permissible.

The question becomes whether disclosure of the firm’s relationship with the insurance company
is required. The signing of pleadings or documents by an attorney is subject to a variety of rules and
legal principles. Unless required by the rules applicable in a particular court, however, there is generally
no requirement that an attorney disclose whether the attorney is a member of a firm, or to disclose the
name of the firm. Where the attorney elects to state the name of the firm, or is required to do so, the

important factor is that the attorney avoid misrepresentation or creating a misperception.

No evidence has been provided to the Commission of any instance of public harm by an
insurance defense staff attorney signing a pleading or document bearing the firm name under which the
attorney practices. Deep concern has been expressed to the Commission that a witness being
interviewed, a recipient of a subpoena, or court personnel might be misled to believe that an insurance
defense staff attorney is a private practitioner unless a specific disclosure is made that the firm is a
division of an insurance company’s legal department. It has been suggested that a person might respond

differently if they realized they were “dealing with an insurance company.”
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The Commission is hesitant to assume that a person would reveal more information, or different
information, to an attorney based on whether the attorney is an employee of an insurance company or an
independent contractor retained by an insurance company. The Commission doubts such a distinction
could justify a different response to a court subpoena under any circumstance. The Commission does
not believe court personnel would treat a member of The Florida Bar differently based on the lawyer’s
mode of employment. The Florida Supreme Court made clear in 1969 that The Florida Bar will not
draw a discriminating line between the two classifications. If in reality there would be a difference in how
one responds to the attorney, it is highly questionable whether such a difference is socially desirable or
legally permissible. If a difference in treatment or response was socially desirable or legally allowed, the
question would arise whether outside counsel hired by an insurance company should be required to
disclose the company on whose behalf the attorney works on all pleadings and documents. To the
extent there is improper bias against insurance defense staff attorneys, the truth finding mission of the

judicial process may be advanced by minimizing unnecessary disclosure of such a fact.

The Commission is persuaded by the conclusion reached in West Virginia Lawyer Disciplinary

Board Opinion 99-01 where it is stated:

The purpose of having in-house counsel practice under a firm name in a separate office
may be to facilitate or demonstrate the attorney’s independence from their employer.
But it has the effect of concealing the nature of the lawyers’ relationship with the
insurance company. The Board advises captive law firms to disclose their affiliation with
the insurance company on their letterhead, business cards, phone book identification,
phone answering method, office entrances and pleadings and to explain this relationship
to each client. One exception to this would be a pleading or other communication that
might be submitted to a jury, so that jurors will not be made aware that a party had

msurance.
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The Commission is aware that many insurance defense staff attorneys disclose the relationship of
their firm to the insurance company in a notice filed with the court, generally contemporaneously with
their initial appearance in a case. This practice has a salutary effect of minimizing the potential of
misperception and should be required as a preventative measure. The proposed amendment to Rule 4-
7.10 recommended above would make such disclosure mandatory. Disclosure should also occur
whenever an attorney’s duty of candor is implicated. For example, if a protective order is entered by a
court limiting the circle of persons having access to certain documents, and the insurer is excluded from
access, there would be an affirmative duty to assure that the tribunal is aware of the firm’s connection to
the insurer. However, the Commission does not find there to be a need to require such disclosure on
every court filing to fulfill the goal of the Rules of Professional Conduct in protecting the public interest.
There is a legitimate interest in avoiding unintentional disclosure of the existence of insurance to jurors
and prospective jurors. Once effective disclosure has been made on the court record, repeated

disclosures are not required to avoid deception.

The Commission is cognizant of assertions that insurance defense staff attorneys may be subject
to greater economic pressures exerted by nonlawyers within their insurance company compared to
independent counsel receiving a fee. The Florida Supreme Court in 1969 found this assertion
unconvincing when it rejected the proposed rule. In its In re: Rules decision, the Court acknowledged a
difference existed; but concluded that the duty of a lawyer to serve the interests of the client remained
the same, and ruled that there should not be “a double standard of ethics for salaried and non-salaried
lawyers.” The Commission is not aware of any need to require defense counsel retained on a fee basis
to disclose on pleadings that their fees are being paid by an insurance company, and has not learned a

basis for treating salaried staff counsel differently.
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4, IDENTIFYING THE CLIENT OF INSURANCE DEFENSE COUNSEL

Determine whether under existing law, and in the absence of a disqualifying conflict of
interest, any lawyer hired by an insurance company pursuant to a contract whereby the
insurance company has agreed to defend its liability insurance policyholder has dual clients;
those clients being the liability insurance policyholder and the liability insurance company?

This issue identifies the fundamental question underlying many of the ethical issues confronting
defense counsel retained by an insurance company, whether that counsel is salaried or non-salaried. In
1999 The Florida Bar created the Insurance Practices Special Study Committee to consider a number
of ethical issues confronting insurance defense counsel. As reflected in its report issued in June, 2000,
that Committee found that the ethical responsibilities of attorneys could vary depending upon whether an
insurance company is viewed as a co-client with an insured, or as a non-client third party. The Florida
Supreme Court has noted the intertwined economic interests of an insurer and its insured,® that these
interests are often aligned and that counsel often represents both. The Court, however, has not held that
a co-client status per se exists. Some states have recognized that a co-client relationship exists in the
absence of a disqualifying conflict of interest, but others have rejected that position. Courts rejecting co-
client status nonetheless have recognized that insurers have a special interest different from a mere third

party payor of fees. The Report of the Insurance Practices Special Study Committee, at 10, concluded:

The committee takes no position on the issue of whether the insured and insurer should
be considered co-clients of the defense attorney or not. The Committee hopes that the

Supreme Court of Florida will address this issue in the near future and resolve it.

* See, for example, In Re: Rules Governing the Conduct of Attorneys in Florida, 220 So0.2d 6 (Fla.
1969); Shingleton v. Bussey, 223 So.2d 713 (Fla. 1969).
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The Commission also concludes that the issue is one that should be addressed, since many of
Florida’s lawyers are regularly confronted by issues of ethical compliance that can be resolved only by

determining who comes within the client relationship.

Florida courts have consistently recognized that the existence of an attorney-client relationship is
a question of fact and law. In the insurance context, Florida courts do not appear to_have applied any
different standards. Unlike jurisdictions that have determined that there is a single correct answer as to
who is a client in the tripartite relationship, the Commission believes Florida should continue to recognize
that the existence of a dual client relationship is a legal and factual question. The answer varies
according to the circumstances and understanding of the parties whether in the context of an insurance
defense case or any other multi-party context.’> A lawyer may represent both an insurer and an insured
as clients where there is no conflict of interest and the lawyer complies with Rule 4-1.7 and all other

rules relating to multiple party representation.

The ethical complexities arising in this field are generally born of a lack of clarity and mutual
understanding at the inception of the attorney-client relationship. An attorney may view the insured as
the only client, but difficulties may then arise if the insurer considers itself to be a co-client. Likewise, the
attorney who views insured and insurer as co-clients may be ethically compromised if the insured views

himself to be the sole client.

A majority of the Commission concludes it would be useful to have an amendment to Rule 4-1.7

to explicitly set forth the duty of a lawyer to assure there is a mutual understanding of who is a client at

*For an informative discussion of the inappropriateness of adopting a uniform answer, see Paradigm

Ins. Co. v. Langerman Law Office, P.A., 24 P.3d 593 (Ariz. 2001).
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the inception of representation. A minority of the Commission views the status of Florida law to be

sufficiently clear that adoption of a rule amendment is unnecessary.

The Commission recommends that The Florida Bar petition the Supreme Court of Florida to
amend Rule 4-1.7 to create a new subsection addressing the ethical duty of an attorney representing an
insured at the expense of an insurer to establish a clear, mutual understanding as to who is a client at the
inception of undertaking representation. In making this recommendation, the Commission does not
suggest that the duty of an insurance defense lawyer is different than that of every other lawyer. Rather,
by recommending the amendment, the Commission is simply recognizing that in the unique tripartite
relationship of insurer, insured and counsel, the relationships can become blurred. Clarity is needed to
keep ethical dilemmas from arising. The duty to assure clarity is on the lawyer. The Commission’s

proposal appears in the Recommendations section of this Report.
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5. EXERCISE OF INDEPENDENT PROFESSIONAL JUDGMENT

Determinethe point at which, if any, a liability insurance company’s exercise of control
over therepresentation of aliability insurance policyholder amounts to the unlicensed practice
of law by reason of inappropriate infringement on the exercise of the lawyer’s independent
professional judgment?

The liability insurance industry regularly asserts that an insurer’s contractual right to control the
defense of a case, and status as a co-client, effectively eliminates any issue concerning the unlicensed
practice of law by an insurer. It is also asserted that any harm to an insured arising from exercise of the
contractual right of control is remediable due to the insurer’s corollary duty of good faith. As a
consequence, liability insurers assert that The Florida Bar need not concern itself with theoretical
formulations as to when control of the defense of the case becomes equivalent to the unlicensed practice

of law.

The Commission approaches these issues from a somewhat different perspective. The exercise
of independent professional judgment by an attorney is at the heart of providing legal services to a client.
An attorney must be unhampered in exercising that judgment and must be free to advise one client
unimpeded by the influence of other clients or by parties paying clients’ fees. If an insurance company’s
control of the defense of a case overrides the exercise of independent judgment, the attorney has
inherently failed to perform the attorney’s ethical responsibilities. Some persons view such a failure by

the attorney as resulting in nonlawyers using the attorney as a facade for the unlicensed practice of law.

However, the Commission recognizes that attempts to analyze these matters in the context of
unlicensed practice of law are not practical. It is not possible to delineate a bright line test capable of
being applied by a person outside the client relationship. In most instances, the only person capable of

determining whether the attorney’s independent professional judgment has been overridden is the
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attorney. The attorney alone knows if his or her actions have become mere functions of a lay person’s
will, rather than reasoned responses to information and factors considered in formulating how to act in
the interest of a client. Attorneys are ethically required not to allow their independent judgment to be

overridden. Performance of this duty depends on the integrity of the individual lawyer.

The Florida Bar should focus on enhancing the professional consciousness of attorneys
confronted by the ethical dilemmas arising in the unique tripartite relationship of insured, insurer and
counsel. The June, 2000 Report of the Insurance Practices Special Study Committee made two
recommendations. The first was adoption of an amendment to Rule 4-1.8 to include a statement of
insured client’s rights. That recommendation focused on the need to educate insureds of their basic
rights. With such knowledge comes the empowerment to protect those rights. The recommendation
was adopted by the Board of Governors of The Florida Bar and a petition is pending before the Florida
Supreme Court. The second recommendation was that The Florida Bar develop a continuing education
program for insurance defense attorneys to assist them in recognizing and addressing conflicts of interest
arising in the unique tripartite relationship in which they practice. This recommendation focused on the
benefits of enhancing the ethical consciousness of practitioners, because such awareness empowers
compliance. This recommendation also was approved by the Board of Governors of The Florida Bar.
The educational program has not been implemented, however, because it was deemed most beneficial

for it to follow Florida Supreme Court adoption of the proposed Statement of Insured Client’s Rights.

Soon it will be two years since The Florida Bar approved the dual strategy of protecting the
public interest by a combined program of informing clients and enhancing the awareness of practitioners.
The Commission concludes that to the extent control of the defense of suits against insureds implicates
concerns regarding the exercise of independent professional judgment by attorneys, the solution is to be

found in action that elevates professional integrity and enhances professional stature.
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The Commission reiterates the recommendation of the Insurance Practices Special Study
Committee and urges immediate implementation of a permanent program of continuing education crafted
to provide guidance and assistance to insurance defense counsel, whether they be salaried or non-
salaried practitioners. This recommendation should be implemented even if the Florida Supreme Court

declines to adopt the requirement for disclosure to insureds.
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6. APPLICABILITY OF CONFLICT OF INTEREST RULES

Determine the extent to which traditional conflict of interest rules apply to potential and
realized conflicts between the interests of the liability insurance policyholder and the liability
insurance company?

The Florida Supreme Court has addressed the possibility of lawyers being subject to variable

ethical rules in these words:

They should all be held to the highest degree of loyalty and devotion to the causes of the
clients whom they agree to serve. Anything short of that is a breach of trust.

In re: Rules, 220 So.2d at 9. Although directed to the question of distinguishing between salaried and
non-salaried insurance defense lawyers, these words express the conclusion of the Commission.
Conflict of interest rules apply to all attorneys without regard to the nature of the cases they handle.
Insurance defense counsel may be representing co-clients in a particular case, or may be representing a
single insured at the expense of the insurer. In either event, the ethical standards applicable are the same

ones governing every lawyer where there is dual representation of clients or third-party payment of fees.
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7. EXCHANGE OF INFORMATION WITH EMPLOYEES OF AN
INSURER

Determine under what circumstances the exchange of information between the lawyer
employee who represents liability insurance policyholders and other nonlawyer employees of
the liability insurance company breaches confidentiality rules?

The exchange of information between an insurance defense staff attorney and nonlawyer
employees of the insurer is subject to the same rules that govern the exchange of information between a
non-salaried outside counsel and the insurer. Rule 4-1.6 governs. Absent special circumstances set
forth in subsections 4-1.6(b) and (c)(2)-(5), the Rule requires an attorney to obtain client consent prior
to revealing any information, except where the lawyer reasonably believes information should be
revealed “to serve the client’s interest unless it is information the client specifically requires not to be

disclosed.” Any disclosure not within these standards is a breach of confidentiality.

The Commission believes the existing rules adequately address concerns regarding maintenance
of client confidences by insurance defense staff attorneys. As noted above in subsection IV.C. of this
report, the imputed disqualification rule often will result in the disqualification of insurance defense staff
attorneys unless there is physical and functional separation from those in the insurance company who are
involved in determining the existence of coverage, or who are otherwise engaged in activities having the
potential for conflict with the interest of the insured client. Establishment of such discrete operations
does more than create a technical compliance with the Rules of Professional Conduct. It also creates an
environment in which the insurance defense staft attorney will be readily cognizant of which nonlawyer
staff constitute administrative support in the delivery of legal services for the benefit of insureds, and
which employees are outside the attorney-client relationship. In such an environment, the Commission is
confident that insurance defense staff attorneys are as capable of complying with their ethical

responsibilities as non-salaried outside counsel.
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|
VII. RECOMMENDATIONS

The Commission recommends the following:

1. The Florida Bar should petition the Florida Supreme Court to amend Rule 4-7.10 of The
Rules Regulating The Florida Bar to provide expressly for adoption of specific names by insurance
defense staff attorneys, to provide for adequate disclosure of the relationship of the insurance defense
staff counsel firm to the insurance company, and to reiterate that attorneys who practice under firm
names are required to observe and comply with the requirements of the Rules Regulating The Florida
Bar. These rules include but are not limited to, rules regarding conflicts of interest, imputation of conflicts,
firm names and letterhead, and candor toward tribunals and third parties. The proposed amendment to

Rule 4-7.10 appears at page 42 of this report.

2. The Florida Bar should petition the Florida Supreme Court to amend Rule 4-1.7 to create a
new subsection addressing the ethical duty of an attorney defending an insured at the expense of an
insurer to establish a clear, mutual understanding as to who is a client at the inception of undertaking

representation. The proposed amendment to Rule 4-1.7 appears at page 41 of this report.

3. The Florida Bar should implement an ongoing program of continuing education crafted to

provide guidance and assistance to insurance defense counsel.
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|
VIIl. PROPOSED RULE 4-1.7(e)

(e) Representation of insureds. Upon undertaking the representation of an insured client
at the expense of the insurer, a lawyer has a duty to ascertain whether the lawyer will be representing

both the insurer and the insured as clients, or only the insured. and to inform both the insured and the

insurer regarding the scope of the representation. All other Rules Regulating The Florida Bar related to

conflicts of interest apply to the representation as they would in any other situation.

Comment

The unique tripartite relationship of insured, insurer and lawyer can lead to ambiguity as to whom

a lawyer represents. In a particular case, the lawyer may represent only the insured, with the insurer

having the status of a non-client third party payor of the lawyer’s fees. Alternatively, the lawyer may

represent both as dual clients, in the absence of a disqualifying conflict of interest, upon compliance with
applicable rules. Establishing clarity as to the role of the lawyer at the inception of the representation
avoids misunderstanding that may ethically compromise the lawyer. This is a general duty of every
lawyer undertaking representation of a client, which is made specific in this context due to the desire to
minimize confusion and inconsistent expectations that may arise.
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|
| X. PROPOSED AMENDMENTSTO RULE 4.7.10

RULE 4-7.10 FIRM NAMESAND LETTERHEAD

(a) False, Misleading, or Deceptive. A lawyer shall not use a firm name, letterhead, or other

professional designation that violates subdivision (b)(1) of rule 4-7.2.

(b) TradeNames. A lawyer may practice under a trade name if the name is not deceptive and
does not imply a connection with a government agency or with a public or charitable legal services
organization, does not imply that the firm is something other than a private law firm, and is not otherwise
in violation of subdivision (b)(1) of rule 4-7.2. A lawyer in private practice may use the term "legal
clinic" or "legal services" in conjunction with the lawyer's own name if the lawyer's practice is devoted to
providing routine legal services for fees that are lower than the prevailing rate in the community for those

Services.

(c) Advertisng Under Trade Name. A lawyer shall not advertise under a trade or fictitious
name, except that a lawyer who actually practices under a trade name as authorized by subdivision (b)
may use that name in advertisements. A lawyer who advertises under a trade or fictitious name shall be
in violation of this rule unless the same name is the law firm name that appears on the lawyer's letterhead,
business cards, office sign, and fee contracts, and appears with the lawyer's signature on pleadings and

other legal documents.

(d) Law Firm with Officesin More Than 1 Jurisdiction. A law firm with offices in more
than 1 jurisdiction may use the same name in each jurisdiction, but identification of the lawyers in an
office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the

jurisdiction where the office is located.

() Name of Public Officer in Firm Name. The name of a lawyer holding a public office shall
not be used in the name of a law firm, or in communications on its behalf, during any substantial period in

which the lawyer is not actively and regularly practicing with the firm.
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(f) Partnerships and Authorized Business Entities. Lawyers may state or imply that they

practice in a partnership or authorized business entity only when that is the fact.

() Insurance Staff Attorneys. Where otherwise consistent with these rules, lawyers who
practice law as employees within a separate unit of a liability insurer representing others pursuant to

policies of liability insurance may practice under a name that does not constitute a material
misrepresentation. In order for the use of a name other than the name of the insurer not to constitute a

material misrepresentation, all lawyers in the unit must comply with all of the following:

1) the firm name must include the name of a lawyer who has supervisory responsibility for all

lawyers in the unit;
(2) the office entry signs, letterhead. business cards, websites, announcements, advertising, and
listings or entries in a law list or bar publication bearing the name must disclose that the lawyers in the

unit are employees of the insurer;

3) the name of the insurer and the employment relationship must be disclosed to all insured

clients and prospective clients of the lawyers, and must be disclosed in the official file at the lawyers’ first

appearance in the tribunal in which the lawyers appear under such name;
(4) the offices, personnel, and records of the unit must be functionally and physically separate

from other operations of the insurer to the extent that would be required by these rules if the lawyers

were private practitioners sharing space with the insurer; and

(5) additional disclosure should occur whenever the lawyer knows or reasonably should know

that the lawyer’s role is misunderstood by the insured client or prospective clients.

Comment

A firm may be designated by the names of all or some of its members, by the names of deceased
members where there has been a continuing succession in the firm's identity, or by a trade name such as
"Family Legal Clinic." Although the United States Supreme Court has held that legislation may prohibit
the use of trade names in professional practice, use of such names in law practice is acceptable so long
as it is not misleading. If a private firm uses a trade name that includes a geographical name such as
"Springfield Legal Clinic," an express disclaimer that it is et a public legal aid agency may be required to

avoid a misleading implication. It may be observed that any firm name including the name of a deceased
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partner is, strictly speaking, a trade name. The use of such names to designate law firms has proven a
useful means of identification. However, it is misleading to use the name of a lawyer not associated with

the firm or a predecessor of the firm.

Subdivision (a) precludes use in a law firm name of terms that imply that the firm is something
other than a private law firm. Two examples of such terms are "academy" and "institute." Subdivision
(b) precludes use of a trade or fictitious name suggesting that the firm is named for a person when in fact
such a person does not exist or is not associated with the firm. An example of such an improper name is
"A. Aaron Able." Although not prohibited per se, the terms "legal clinic" and "legal services" would be
misleading if used by a law firm that did not devote its practice to providing routine legal services at

prices below those prevailing in the community for like services.

Subdivision (c) of this rule precludes a lawyer from advertising under a nonsense name designed
to obtain an advantageous position for the lawyer in alphabetical directory listings unless the lawyer
actually practices under that nonsense name. Advertising under a law firm name that differs from the firm
name under which the lawyer actually practices violates both this rule and subdivision (b)(1) of rule 4-

7.2.

With regard to subdivision (f), lawyers sharing office facilities, but who are not in fact partners,
may not denominate themselves as, for example, "Smith and Jones," for that title suggests partnership in

the practice of law.

All lawyers who practice under trade or firm names are required to observe and comply with the
requirements of the Rules Regulating The Florida Bar, including but not limited to, rules regarding
conflicts of interest, imputation of conflicts, firm names and letterhead, and candor toward tribunals and
third parties.

Some liability insurers employ lawyers on a full-time basis to represent their insured clients in

defense of claims covered by the contract of insurance. Use of a name to identify these attorneys is

permissible if there is such physical and functional separation as to constitute a separate law firm. In the

absence of such separation, it would be a misrepresentation to use a name implying that a firm exists.
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Practicing under the name of an attorney inherently represents that the identified person has supervisory

responsibility. Practicing under a name prohibited by subsection (f) is not permitted. Candor requires

disclosure of the employment relationship on letterhead, business cards, and in certain other
communications that are not presented to a jury. The legislature of the State of Florida has enacted, as
public policy, laws prohibiting the joinder of a liability insurer in most such litigation, and Florida courts
have recognized the public policy of not disclosing the existence of insurance coverage to juries.
Requiring lawyers who are so employed to disclose to juries the employment relationship would negate
Florida public policy. For this reason, the rule does not require the disclosure of the employment
relationship on all pleadings and papers filed in court proceedings. The general duty of candor of all
lawyers may be implicated in other circumstances, but does not require disclosure on all pleadings.

|
X. CONCLUSION

The Commission has addressed the issues directed to its attention. It is recognized that this

report and recommendations may not fully resolve all concemns regarding insurance practices. The
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delivery of legal services through insurance defense staff attorneys is no longer novel, but the continuing
evolution and expansion of non-traditional legal services delivery systems will give rise to concerns that

fundamental ethical standards be safe-guarded. This is true of all changes in the practice of law.

It is in the public interest to promote affordable insurance coverage and efficient delivery of legal
services, but the goals of efficiency and affordability can never justify compromising professional ethics.
The recommendations and findings of the Commission may require some insurance companies to alter
their practices to come into compliance. Some may find the standards for physical and functional
separation of insurance defense staff attorney firms costly to implement. Some may object to the
inherent consequences of complying with imputed disqualification standards. The Commission is
convinced that any burdens imposed are justified by the public interest in protecting the consumers of
legal services. Elevation of the professional stature of insurance defense attorneys both within the legal
profession and within their corporate structures will assuredly enhance the service received by their

clients.

Respectfully submitted,

Michael P. McMahon
Chair
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Appendix A

Request For Comment, The Florida Bar News, Oct. 15, 2001

The Florida Bar News - October 15, 2001

Insurance Practice Commission seeks comments from
lawyers

The Special Commission on Insurance Practices Il has been appointed by President Terrence Russell to
study issues raised by members of the Bar, Bar committees, and the judiciary, related to the practice of
property and casualty underwriters of the insurance industry using in-house, salaried attorneys to represent
liability insurance policyholders.

The commission has been directed to identify areas, if any, in which lawyers who represent liability
insurance policyholders need guidance as to their ethical responsibilities in such activities. To fulfill its
goals, the commission requests comment on the following issues:

*« Whether existing ethics rules and/or applicable law permit, or should permit, insurance companies and
their salaried lawyer employees who represent and defend liability insurance policyholders to identify
themselves by use of traditional appellations used by independent law firms.

¢« \Whether existing rules and/or applicable law allow, or should allow, insurance companies and their
salaried lawyer employees who represent and defend liability insurance policyholders to present testimony
by their expert witnesses that payment for their services are by the defense "law firm or lawyer" when
payment is made directly by the liability insurance company or by the salaried lawyer employee.

¢« Whether existing rules and/or applicable law permit, or should permit, a liability insurance company and
its salaried lawyer employee to sign legal documents and pleadings by the use of traditional appellations
used by independent law firms.

¢« \Whether under existing law, and in the absence of a disqualifying conflict of interest, any lawyer hired by
an insurance company pursuant to a contract whereby the insurance company has agreed to defend its
liability insurance policyholder has dual clients; those clients being the liability insurance policyholder and
the liability insurance company.

e+ At which point, if any, a liability insurance company's exercise of control over the representation of a
liability insurance policyholder amounts to the unlicensed practice of law by reason of inappropriate
infringement on the exercise of the lawyer's independent professional judgment.

*« The extent to which traditional conflict of interest rules apply to potential and realized conflicts between
the interests of the liability insurance policyholder and the liability insurance company.

¢« Under what circumstances the exchange of information between the lawyer employee who represents
liability insurance policyholders and other nonlawyer employees of the liability insurance company
breaches confidentiality rules.

If you have comments with regard to any of the matters being examined by the committee, malil, fax, or e-
mail your written comments by December 15 to Mary Ellen Bateman, Deputy Director-Legal, The Florida
Bar, 650 Apalachee Parkway, Tallahassee 32399-2300; Fax (850)561-56645; e-mail mbateman@flabar.org.
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