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MIGUEL LOPEZ, AS PERSONAL
REPRESENTATIVE OF THE
ESTATE OF JON LOPEZ,
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V. Case No. 5D18-2907
WILSONART, LLC AND SAMUEL ROSARIO,

Appellees.
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for Osceola County,

Mike Murphy, Judge.

Tony Bennett, of Hicks and Motto, P.A.,
Palm Beach Gardens, for Appellant.

Sean Michael McDonough, and Jacqueline
M. Bertelsen, of Wilson Elser Moskowitz
Edelman & Dicker LLP, Orlando, for
Appellees.
HARRIS, J.
The Estate of Jon Lopez (the “Estate”) timely appeals the trial court’s entry of final
summary judgment in favor of Wilsonart, LLC and Samuel Rosario (collectively,

“Appellees”). Under Florida’s current summary judgment standard, we are compelled to

conclude that conflicting evidence remained as to whether Rosario negligently operated
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his vehicle, which could allow a jury to apportion fault between the drivers. We therefore
reverse the summary judgment and remand for further proceedings.

On January 17, 2017, Rosario was driving a freightliner truck eastbound on a six
lane highway towards an intersection in Osceola County, Florida. The highway was
divided evenly with three lanes for westbound traffic and the other three lanes for
eastbound traffic. Rosario drove in the center lane of the eastbound side. As the
freightliner approached an intersection, Jon Lopez, driving a pickup truck, crashed into
the rear of the freightliner, pushing the freightliner forward into another vehicle. Lopez
died as a result of the injuries he sustained from the collision.

Rosario testified in his deposition that he traveled in the center of the three
eastbound lanes and began to slow down as he approached the intersection when he felt
an impact to the rear of the freightliner. He testified that he was coming close to a full
stop, that his wheels were turned straight, and that he intended to continue travelling
straight at the moment of the collision. In addition, Rosario’s freightliner was equipped
with a forward-facing dashboard camera. The footage from this dashcam shows the
freightliner travelling in the center lane of the eastbound lanes. As the freightliner
gradually came to a stop at a red light, it experienced a large impact, forcing it to veer to
the left and crash into the car in front of it. It is undisputed that this impact was the result
of being struck from behind by the pickup truck driven by Lopez and that this crash
resulted in Lopez’s death.

In response to Appellees’ motion for summary judgment, the Estate presented the
deposition of David Mendez, a witness to the collision, who testified that the freightliner

suddenly changed lanes just prior to impact, swerving from the center lane to the left lane.
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The Estate also presented the affidavit of its expert, who concluded that part of the
freightliner was in the right lane of the eastbound side when the collision occurred. This
conclusion was based, in large part, on the deposition testimony of Mendez, the
independent eye witness.

In their motion for summary judgment, Appellees argued that because Lopez rear-
ended the freightliner with his pickup truck, he is presumed negligent under Florida law
and that Lopez was the sole cause of the collision. Appellees further argued that Rosario’s
testimony and the corroborating dashcam footage suggested that Lopez could not
overcome the presumption of negligence because the video flatly contradicted Mendez’s
testimony, rendering it incompetent evidence. The Estate responded, arguing that its
expert’s affidavit created a genuine issue of material fact as to whether Rosario kept his
vehicle in a single lane and that this conflicting evidence created a question of material
fact as to Rosario’s negligence in operating the freightliner. After a hearing on Appellees’
motion, the trial court granted the summary judgment and this appeal followed.

In considering “an appeal from the entry of a summary final judgment, an appellate
court should indulge all proper inferences in favor of the party against whom summary

judgment was sought.” Hervey v. Alfonso, 650 So. 2d 644, 646 (Fla. 2d DCA 1995) (citing

Humphrys v. Jarrell, 104 So. 2d 404 (Fla. 2d DCA 1958)). “If the record reflects even the

possibility of a material issue of fact, or if different inferences can be drawn reasonably
from the facts, that doubt must be resolved against the moving party and summary

judgment must be denied.” Doe v. N. Okaloosa Med. Ctr., Inc., 802 So. 2d 1202, 1203

(Fla. 1st DCA 2002) (internal quotations removed).
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“A summary judgment should not be granted unless the facts are so crystallized

that nothing remains but questions of law.” Moore v. Morris, 475 So. 2d 666, 668 (Fla.

1985). Succinctly put, “[w]hen acting upon a motion for summary judgment, if the record
raises the slightest doubt that material issues could be present, that doubt must be
resolved against the movant and the motion for summary judgment must be denied.”

Jones v. Dirs. Guild of Am., Inc., 584 So. 2d 1057, 1059 (Fla. 1st DCA 1991).

In this case, the trial court erred when it concluded that the video evidence
“blatantly contradicts the eye witness testimony and the opinion of plaintiff's expert.” The

court relied on Scott v. Harris, 127 S. Ct 1769, 1776 (2007) (applying the very different

federal summary judgment standard and concluding that no genuine issue of material fact
existed where video footage blatantly contradicted motorists’s version of events)! and

Wiggins v. Florida Department of Highway Safety and Motor Vehicles, 209 So. 3d 1165

(Fla. 2017) (holding that in first-tier certiorari review of driver's license suspension
hearing— not summary judgment— circuit court does not err where it rejects police officer
testimony, which is refuted by video evidence). Although both Scott and Wiggins stand
for the proposition relied upon by the trial judge—that clear, objective, neutral video
evidence can be so contradictory to the opposing party’s evidence so as to render that
evidence incompetent—it was error to apply those holdings to a summary judgment

proceeding under Florida’s much more restrictive standard. In fact, by finding that the

1 Under Rule 56, Federal Rules of Civil Procedure, the party opposing the motion
for summary judgment must come forward with “specific facts showing that there is a
genuine issue for trial.” Significantly, the trial court is allowed to assess the proof and
“where the record taken as a whole could not lead a rational trier of fact to find for the
non-moving party, there is no genuine issue for trial.” Matsushita Elec. Indus. Co., V.
Zenith Radio Corp., 475 U.S. 574, 587 (1986) (citing First Nat'| Bank of Ariz. v. Cities
Serv. Co., 391 U.S. 253, 289 (1968)).
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video evidence, as compelling as it was, completely negated both the independent
eyewitness testimony as well as the Estate’s expert’'s opinion, the trial court improperly
weighed competing evidence on material facts. “In ruling on a motion for summary
judgment, the court may neither adjudge the credibility of the witnesses nor weigh the

evidence.” Sierra v. Shevin, 767 So. 2d 524, 525 (Fla. 3d DCA 2000). “A trial court may

not . . . consider the weight of conflicting evidence . . . in determining whether a genuine

issue of material fact exists in a summary judgment proceeding.” Juno Indus. Inc. v. Heery

Int’l, 646 So. 2d 818, 822 (Fla. 5th DCA 1994).

Here, the video evidence? showing Rosario’s driving pattern is both compelling
that Appellees were not negligent and directly contradictory to the Estate’s evidence in
opposition to the summary judgment motion. However, in the event this case survives
Appellees’ inevitable motion for directed verdict at trial, then it would be the jury’s job to
assess the credibility of the Estate’s withesses as to the cause of the accident and to
weigh and compare Appellees’ conflicting evidence, including the videotape. By granting
final summary judgment, the trial court completely negated the Estate’s evidence based
on the perceived strength of Appellees’ video evidence and, thus, improperly encroached
into the jury’s province. As a result, we are compelled to reverse the final summary
judgment and remand for further proceedings.

In light of the technological advancements in our society that increase the

likelihood of video and digital evidence being more frequently used in both trial and pretrial

2 The video evidence is part of our appellate record and has been reviewed by the
panel.
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proceedings, we certify the following question to the Florida Supreme Court as one of
great public importance:

Should there be an exception to the present summary
judgment standards that are applied by state courts in Florida
that would allow for the entry of final summary judgment in
favor of the moving party when the movant’s video evidence
completely negates or refutes any conflicting evidence
presented by the non-moving party in opposition to the
summary judgment motion and there is no evidence or
suggestion that the videotape evidence has been altered or
doctored?

REVERSED and REMANDED for further proceedings; QUESTION CERTIFIED

WALLIS and LAMBERT, JJ., concur.
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GENERAL

the issues of one of the parties to an ac-
tion; a finding by the jury in the terms
of the issue or issues referred to them.
The object of a general verdict is to re-
spond to and decide the issues between the
parties on the evidence adduced, and to
declare the respective rights of the par-
ties as involved in the issues with certain-
ty, so that the judgment can be entered
with like certainty, and the ministerial
officers can carry it into execution, without
determining additional facts. 53 Am Jur
695 et seq.

See juggment on the verdict; separate-
general verdict.

general welfare (wel’far). The term in-
cludes the public health, as well as other
things which are the special wards of the
police power of the state. See Des Moines
& Mississippi Levee District v. Chicago,
Burlingto:1 & Quincy Railroad Co., 240 Mo.
614, 39 L.R.A.(N.S.) 543, 546, 145 S. W.
Rep. 35.

generation (jen-e-ra’shon). A single suc-
cession of living beings in natural descent.
The word has no technical meaning and
hence it must be considered as used in the
sense -of succession, its ordinary import,
rather than as meaning a degree of remov-
al, in computing descents. See McMillan
v. School Committee of Croatan District,
107 N. C. 609, 10 L.R.A. 823, 825, 12 S. E.
Rep. 330.

generis.

generosi filius (je-ne-ro’sl fi'li-us). The son
of a gentleman.

See doctrine of ejusdem generis.

generosus (je-ne-ro’sus). A gentleman.

Geneva Award (jé-né’vd a-wiard’).
Alabama Claims.

gens (jenz). A Roman tribe which was
composed of families of the same name all
of whom were descended from a common
ancester.

gentes (jen’téz).

gentiles (jen'’tils or -tils).
same gens.
See gens.

gentleman (jen’tl-man). Any man who
ranked above a yeoman; a man who had
the right to use a crest or coat-of-arms.

gentlewoman (jen’tl-wim”an). A woman

of the same rank or status as that of a
gentleman.

gents (jents). People; persons.

genuine (jen’d-in). Real or original, as op-
posed to adulterated, false, fictitious, sim-

ulated, spurious, or counterfeit. See Bald-
win v. Van Deusen, 37 N. Y. 487, 492.

genus (jé'nus).

See

Plural of gens.
Members of the

A class embracing many

species; the word species being defined as.

a sort, a kind, a class subordinate to a
genus. A horse is a species of the genus

[550]

GERRYMANDER

equus. See Smythe v. State, 17 Tex. App.
244, 251.
See species.

geographical mile. See mile.

geology. See aereal geology.

George the First (jorj the férst). The king
of England from August 1st, 1714, to June
11th, 1727.

George the Second. The king of England
from June 11th, 1727, to October 25th,
1760.

George the Third. The king of England
from October 25th, 1760, to January 29th,
1820.

George the Fourth. The king of England
from January 29th, 1820, to June 26th,
1830.

George the Fifth. The king of England
since the seventh day of May, 1910.

gerefa (gé-ra’fah). A reeve; a shire-reeve;
a sheriff.

gerens (je’renz). Bearing; carrying on;

engaging in.

gerens datum (je'renz da’tum). Bearing

date

gerere (je’re-re). To act; to behave; to
carry on; to engage in,

gerere pro haerede (je’re-re pro hé-ré'de).
To act as heir.

germain. Same as germane.

german (jér'man). Germane; fully related,
as brothers of the same parents.

german cousin (kuz’n). A first cousin,

See cousin-german.

germane (jér-man’). Closely allied; rele-
vant. It was held in a decision thus de-
fining the term and quoting Webster, that
a provision in a statute prohibiting the
possession of machinery designed or in-
tended to be used for the manufacture of
intoxicating liquor was “germane” to the
title of the act, “An act relating to in-
toxicating liquor,” etc. See Roark v. Peo-
ple, — Colo. —, 244 Pac. Rep. 909.

germanus (jer-ma’nus). Of the same par-

ents; of the same stock.

gerrymander (ger'i-man-dér). An. unfair
method adopted by a political party in
control of the legislature, whereby the
boundaries of election districts are so al-
tered and arranged as to prevent a major-
ity vote in such districts in favor of the
opposing political party, which, under a
fair and normal apportionment, would rep-
resent a majority vote in those districts.
See State ex rel. Morris v. Wrightson, 56
N. J. L. 126, 22 L.R.A. 548, 557, 28 Atl
Rep. 56.

Key to pronunciation:
prelate; a°in errant; & in Persia. ]
prudent. i in pin; 1 in pine; i in charity.

a in fat; a in fate; & in far; & in fall; 4 in ask; & in fare; & in
e in met; € in meet; é in her; & in ablegate; e in

o in not; 0 in note; 6 in move; 6 in nor;
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1011

heard on appeal. Mize v. Crail, 29 C.A.3d 797, 106
Cal.Rptr. 34, 38. To be “party aggrieved” by judg-
ment, appellant’s interest must be immediate, pecuni-
ary and substantial and not nominal or remote conse-
quence of judgment. Leoke v. San Bernardino Coun-
ty, 249 C.A.2d 767, 57 CalRptr. 770, 772, 773. See
also Aggrieved party.

Party to be charged. A phrase used in the statute of
frauds, meaning the party against whom the contract
is sought to be enforced. The party to be charged in
the action—that is, the defendant.

Political party. A body of voters organized for the
purpose of influencing or controlling the policies and
conduct of government through the nomination and
election of its candidates to office.

Real party in interest. FedR. Civil P. 17(a) provides
that every action shall be prosecuted by the ‘“real
party in interest.” The adoption of this rule was
intended to change the common law rule which per-
mitted suit to be brought only in the name of the
person having the legal title to the right of action, and
thus precluded suit by persons who had only equita-
ble or beneficial interests. Under the rule the “real
party in interest” is the party who, by the substantive
law, possesses the right sought to be enforced, and
not necessarily the person who will ultimately benefit

from the recovery. This is illustrated by the further

language of the rule stating that executors, adminis-
trators, and other named representatives may sue in
their own name without joining with them the party
for whose benefit the action is brought.

Third parties. A term used to include all persons
who are not parties to the contract, agreement, or
instrument of writing by which their interest in the
thing conveyed is sought to be affected. See also
Beneficlary.

In civil actions, a defendant, as a third-party plain-
tiff, may cause a summons and complaint to be
served upon a person not a party to the action who is
or may be liable to him for all or part of the plaintiffs’
claim against him. A similar right is afforded to the
plaintiff when a counterclaim is asserted against him.
Fed.R. Civil P. 14. See Third party complaint; Third-
party practice.

Party wall. A wall erected on a property boundary as a
common support to structures on both sides, which
are under different ownerships. A wall built partly
on the land of one owner, and partly on the land of
another, for the common benefit of both in support-
ing the construction of contiguous buildings. A divi-
sion wall between two adjacent properties belonging
to different persons and used for mutual benefit of
both parties, but it is not necessary that the wall
should stand part upon each of two adjoining lots,
and it may stand wholly upon one lot. Soma Realty
Co. v. Romeo, 31 Misc.2d 20, 220 N.Y.S.2d 752, 755.

In the primary and most ordinary meaning of the
term, a party-wall is (1) a wall of which the two
adjoining owners are tenants in common. But it may
also mean (2) a wall divided longitudinally into two
strips, one belonging to each of the neighboring own-
ers; (3) a wall which belongs entirely to one of the
adjoining owners, but is subject to an easement or
right in the other to have it maintained as a dividing
wall between the two tenements (the term is so used

PASS

in some of the English building acts); or (4) a wall
divided longitudinally into two moieties, each moiety
being subject to a cross-easement in favor of the
owner of the other moiety.

Parum /pé#rsm/. Lat. Little; but little.

Parum cavisse videtur /pérom kavisiy vadiyder/. Lat.
Roman law. He seems to have taken too little care;
he seems to have been incautious, or not sufficiently
upon his guard. A form of expression used by the
judge or magistrate in pronouncing sentence of death
upon a criminal.

Parum differunt que re concordant /p#ram diferent
kwiy riy kenkérdant/. Things which agree in sub-
stance differ but little.

Parum est latam esse sententiam nisi mandetur execu-
tloni /pérom ést léydem ésiy santénsh(iy)sm ndysay
mendéyder @ksskyuwshiyéwnay/. It is little [or to
little purpose] that judgment be given unless it be
committed to execution.

Parum proficit scire quid fierl debet, si non cognoscas
quomodo sit facturum /pe&rom préfasst sayriy kwid
fdysray débet, siy nén kognéskss kwéwmadow sit
faekt(y)iram/. It profits little to know what ought to
be done, if you do not know how it is to be done.

Par value. As regards stock, the face value of a share
of stock. With reference to mortgages or trust deeds,
the value of the mortgage based on the balance ow-
ing, without discount.

In the case of a common share, par means a dollar
amount assigned to the share by the company’s char-
ter. Par value may also be used to compute the
dollar amount of the common shares on the balance
sheet. Par value has little significance so far as
market value of common stock is concerned. Many
companies today issue no-par stock but give a stated
per share value on the balance sheet. In the case of
preferred shares and bonds, however, par is impor-
tant. It often signifies the dollar value upon which
dividends on preferred stocks, and interest on bonds,
are figured. In the case of bonds and stock, the face
value appearing on the certificate is the par value.
Those stocks not containing such a statement have
no par value.

Parva serjeantia /parvs sarjiy#&nsh(iy)e/. Petty serjean-
ty (q.v.).
Parvum cape /parvam kéyp(iy)/.

Pas /pa/. In French. Precedence; right of going fore-
most.

See Petit cape.

Pass, v. To utter or pronounce, as when the court
passes sentence upon a prisoner. Also to proceed; to
be rendered or given, as when judgment is said to
pass for the plaintiff in a suit.

In legislative parlance, a bill or resolution is said to
pass when it is agreed to or enacted by the house, or
when the body has sanctioned its adoption by the
requisite majority of votes; in the same circumstanc-
es, the body is said to pass the bill or motion. See
also Passage.

When an auditor appointed to examine into any
accounts certifies to their correctness, he is said to
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PASS

pass them; i.e.,, they pass through the examination
without being detained or sent back for inaccuracy or
imperfection.

The term also means to examine into anything and
then authoritatively determine the disputed questions
which it involves. In this sense a jury is said to pass
upon the rights or issues in litigation before them.

In the language of conveyancing, the term means to
move from one person to another; ie. to be transfer-
red or conveyed from one owner to another.

To publish; utter; transfer; circulate; impose
fraudulently. This is the meaning of the word when
the offense of passing counterfeit money or a forged
paper is spoken of.

“Pass,” ‘“utter,” “publish,” and “sell” are in some
respects convertible terms, and, in a given case,
“pass” may include utter, publish, and sell. The
words “uttering” and “passing,” used of notes, do not
necessarily import that they are transferred as genu-
ine. The words include any delivery of a note to
another for value, with intent that it shall be put into
circulation as money. Word “pass” when used in
connection with negotiable instrument means to de-
liver, to circulate, to hand from one person to anoth-
er. State v. Beaver, 266 N.C. 115, 145 S.E.2d 330,
331. See Delivery; Negotiation; Transfer; Utter.

Pass, n. Permission to pass; a license to go or come; a
certificate, emanating from authority, wherein it is
declared that a designated person is permitted to go
beyond certain boundaries which, without such au-
thority, he could not lawfully pass. Also a ticket
issued by a railroad or other transportation company,
authorizing a designated person to travel free on its
lines, between certain points or for a limited time.

Passage. Act of passing; transit; transition. A way
over water or land or through the air. An easement
giving the right to pass over a piece of private water.
Travel by sea; a voyage over water; the carriage of
passengers by water; price paid for such carriage.

Enactment; the act of carrying a bill or resolution
through a legislative or deliberative body in accord-
ance with the prescribed forms and requisites. The
emergence of the bill in the form of a law, or the
motion in the form of a resolution. Passage may
mean when bill has passed either or both houses of
legislature or when it is signed by President or Gover-
nor.

Passaglo /p#&séyj(iy)ow/. An ancient writ addressed to
the keepers of the ports to permit a man who had the
king’s leave to pass over sea.

Passator /paeséyder/. In old English law, he who has
the interest or command of the passage of a river; or
a lord to whom a duty is paid for passage.

Passbook. Document issued by a bank in which the
customer’s transactions (i.e. savings deposits and
withdrawals) are recorded.

Passenger. In general, a passenger is one who gives
compensation for a ride. Shapiro v. Bookspan, 155
Cal.App.2d 353, 318 P.2d 123, 126. The word passen-
ger has however various meanings, depending upon
the circumstances under which and the context in
which the word is used; sometimes it is construed in
a restricted legal sense as referring to one who is

1012

being carried by another for hire; on other occasions,
the word is interpreted as meaning any occupant of a
vehicle other than the person operating it. American
Mercury Ins. Co. v. Bifulco, 74 N.J.Super. 191, 181
A.2d 20, 22.

The essential elements of “passenger” as opposed
to ‘“‘guest” under guest statute are that driver must
receive some benefit sufficiently real, tangible, and
substantial to serve as the inducing cause of the
transportation so as to completely overshadow mere
hospitality or friendship; it may be easier to find
compensation where the trip has commercial or busi-
ness flavor. Friedhoff v. Engberg, 82 S.D. 522, 149
N.W.2d 759, 761, 762, 763.

A person whom a common carrier has contracted
to carry from one place to another, and has, in the
course of the performance of that contract, received
under his care either upon the means of conveyance,
or at the point of departure of that means of convey-
ance.

Passenger mile. In statistics of transportation, a unit of
measure equal to the transport of one passenger over
one mile of route.

Passim /p&sam/. Lat. Everywhere. Often used to
indicate a very general reference to a book or legal
authority.

Passion. In the definition of manslaughter as homicide
committed without premeditation but under the influ-
ence of sudden “passion” or “heat of passion”, this
term means any of the emotions of the mind known
as rage, anger, hatred, furious resentment, or terror,
rendering the mind incapable of cool reflection.

Passive. As used in law, this term means inactive;
permissive; consisting in endurance or submission,
rather than action; and in some connections it carries
the implication of being subjected to a burden or
charge.

As to passive Debt; Negligence; Title; Trust; and
Use; see those titles.

Passport. A document identifying a citizen, in effect
requesting foreign powers to allow the bearer to enter
and to pass freely and safely, recognizing the right of
the bearer to the protection and good offices of Amer-
ican diplomatic and consular offices. U. S. v. Laub,
U.S.N.Y., 385 U.S. 475, 87 S.Ct. 574, 578, 17 L.Ed.2d
526. A passport is evidence of permission from sov-
ereign to its citizen to travel to foreign countries and
to return to land of his allegiance, as well as request
to foreign powers that such citizen be allowed to pass
freely and safely. Worthy v. U. S., C.AFla, 328 F.2d
386, 391.

In international law. A license or safe-conduct, is-
sued during the progress of a war, authorizing a
person to remove himself or his effects from the
territory of one of the belligerent nations to another
country, or to travel from country to country without
arrest or detention on account of the war.

Maritime. A document issued to a neutral merchant
vessel, by her own government, during the progress
of a war, to be carried on the voyage, to evidence her
nationality and protect her against the cruisers of the
belligerent powers. This paper is otherwise called a
“pass,” ‘‘sea-pass,”’ ‘‘sea-letter,” ‘“sea-brief.” It usu-

App. 15



REGULAR SESSION 1955

GENERAL
ACTS AND RESOLUTIONS

ADOPTED BY THE
LEGISLATURE OF FLORIDA
At its Thirty-fifth Regular Session
April 5th to and including June 3, 1955

UNDER THE CONSTITUTION OF A. D. 1885

PUBLISHED BY AUTHORITY OF LAW
VOLUME I, PART ONE

1955

App. 16



LAWS OF FLORIDA

COMMITTEE SUBSTITUTE FOR
HOUSE JOINT RESOLUTION NO. 810

A JOINT RESOLUTION proposing the revision of Article V of
the Constitution of the State of Florida relating to the Judicial
Department of the Government,

" Be It Resolved by the Legislature of the State of Florida:

That the following proposed revision of Article V of the Consti-
tution of the State of Florida is hereby agreed to and shall be sub-
mitted to the electors of this state for ratification or rejection at
the next general election to be held in November of 1956, that is
to say:

ARTICLE V
JUDICIAL DEPARTMENT

Section 1. Courts. The judicial power of the State of Florida
is vested in a supreme court, district courts of appeal, circuit courts,
Court of Record of Escambia County, criminal courts of record,
county courts, county judge’s courts, juvenile courts, courts of
justices of the peace, and such other courts, including municipal
courts, or commissions, as the legislature may from time to time
ordain and establish,

Section 2, Administration. The chief justice of the supreme
court is vested with, and shall exercise in accordance with rules
of that court, authority temporarily to assign justices of the su-
preme court to district courts of appeal and circuit courts, judges
of district courts of appeal and circuit judges to the supreme court,
district courts of appeal, and circuit courts, and judges of other
courts, except municipal courts, to judicial service in any court
of the same or lesser jurisdiction. Any retired justice or judge may,
with his consent, be likewise assigned to judicial service.

Section 3. Practice and Procedure. The practice and procedure
in all courts shall be governed by rules adopted by the supreme
court.

Section 4. Supreme Court.

(a) Organization. The supreme court shall consist of seven
members, one of whom shall be the chief justice. Five justices
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shall constitute a quorum, but the concurrence of four shall be
necessary to a decision.

(b) Jurisdiction. Appeals from trial courts may be taken di-
rectly to the supreme court, as a matter of right, only from judg-
ments imposing the death penalty, from final judgments or decrees
directly passing upon the validity of a state statute or a federal
statute or treaty, or construing a controlling p:ovision of the Flor- -
ida or federal constitution, and from final judgments or decrees
in proceedings for the validation of bonds and certificates of in-
debtedness. The supreme court may directly review by certiorari
interlocutory orders or decrees passing upon chancery matters
which upon a final decree would be directly appealable to the
supreme court. In all direct appeals and interlocutory reviews by
certiorari, the supreme court shall have such jurisdiction as may
be necessary to complete determination of the cause on review.

Appeals from district courts of appeal may be taken to the su-
preme court, as a matter of right, only from decisions initially
passing upon the validity of a state statute or a federal statute or
treaty, or initially construing a controlling provision of the Flor-
ida or federal constitution, The supreme court may review by
certiorari any decision of a district court of appeal that affects
a class of constitutional or state officers, or that passes upon a
question certified by the district court of appeal to be of great
public interest, or that is in direct conflict with a decision of an-
other district court of appeal or of the supreme court on the same
point of law, and may issue writs of certiorari to commissions es-
tablished by law.

The supreme court may issue writs of mandamus and quo war-
ranto when a state officer, board, commission, or other agency
authorized to represent the public generally, or a member of any
such board, commission, or other agency, is named as respondent,
and writs of prohibition to commissions established by law, to
the district courts of appeal, and to the trial courts when questions
are involved upon which a direct appeal to the supreme court is
allowed as a matter of right.

The supreme court may issue all writs necessary or proper to
the complete exercise of its jurisdiction.

The supreme court or any justice thereof may issue writs of
1230
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habeas corplis returnable before the supreme court or any justice
thereof, or before a district court of appeal or any judge thereof,
or before any circuit judge.

The supreme court shall provide for the transfer to the court
having jurisdiction of any matter subject to review when the jur-
isdiction of another appellate court has been improvidently invoked.

(c¢) Chief Justice. The chief justice of the supreme court shall
be chosen by the members of the court and shall serve for a
term of iwo years. In the event of a vacancy, a successor shall
be chosen within sixty days for a like term. During a vacancy or
whenever the chief justice is unable to act for any reason, the
justice longest in continuous service and able to act shall act as
chief justice.

(d) Clerk and Marshal; Process. The supreme court shall ap-
point a clerk and a marshal who shall hold office during the pleasure
of the court and perform such duties as the court directs. Their
compensation shall be fixed by law., The marshal shall have the
power to execute the process of the court throughout the state,
and in any county may depulize the sheriff or a deputy sheriff
for such purpose.

Section 5. District Courts of Appeal.

(a) Appellate Districts. The state shall be divided into three
appellate districts of contiguous counties as the legislature may
prescribe. A

(b) Organization; number and selection of judges. A district
court of appeal shall be organized in each appellate district. There
shall be three judges of each district court of appeal. Not less than
three judges shall consider each case and the concurrence of a
majority shall be necessary to a decision. The court shall hold at
least one session every year in each judicial circuit within the
district wherein there is ready business to transact.

The judges of the disirict courts of appeal organized hereunder
shall be selected as follows: Between June first and July first,
1957, the governor shall appoint three persons to serve as judges
of each district court of appeal until their successors are elected,
as herein provided. The judges so appointed shall take office and
assume their duties on July first, 1957, and shall serve for a term
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to be designated by the governor in accordance with the follow-
ing schedule: The governor shall appoint one judge in each dis-
trict for a term expiring on the first Tuesday after the first Mon-
day in January 1959, following the election of his successor at
the general election in November 1958, which judges shall be
identified as Group “A”; one judge in each district for a term
expiring on the first Tuesday after the first Monday in January
1961, following the election of his successor at the general elec-
tion in November 1960, which judges shall be identified as Group
“B”; and one judge in each district for a term expiring on the
first Tuesday after the first Monday in January 1963, following
the election of his successor at the general election in November
1962, which judges shall be identified as Group “C”.

The successors of the original judges of the district courts of
appeal shall be elected at the :jeneral election next preceding the
expiration of their respective terms of office.

(¢) Jurisdiction. Appeals from trial courts in each appellate
district, and from final orders or decrees of county judge’s courts
pertaining to probate matters or to estates and interests of minors
and incompetents, may be taken to the court of appeal of such
district, as a matter of right, from all final judgments or decreeu
except those from which appeals may be taken direct to the su-
preme court or to a circuit court.

The supreme court shall provide for expeditious and inexpen-
sive procedure in appeals to the district courts of appeal, and may
provide for review by such courts of interlocutory orders or de-
crees in matters reviewable by the district courts of appeal.

The district courts of appeal shall have such powers of direct
review of administrative action as may be provided by law.

A district court of appeal or any judge thereof may issue writs
of habeas corpus returnable before that district court of appeal
or any judge thereof, or before any circuit judge in that district.
A district court of appeal may issue writs of mandamus, certiorari,
prohibition, and quo warranto, and also all writs necessary or
proper to the complete exercise of its jurisdiction.

(d) Clerks and Marshals. Each district court of appeal shall
appoint a clerk and a marshal who shall hold office during the
pleasure of the court and perform such duties as the court may
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direct. Their compensation shall be fixed by law. The marshal
shall have power to execute the process of the court throughout
the state, and in any county may deputize the sheriff or a deputy
sheriff for such purpose.

Section 6, Circuit Courts.

(a) Judicial Circuits. The legislature may establish not more
than sixteen judicial circuits each composed of a county or con-
tiguous counties and of not less than fifty thousand inhabitants
according to the last census authorized by law, except that the
county of Monroe shall constitute one of the circuits.

(b) Circuit Judges. The legislature shall provide for one cir-
cuit judge in each circuit for each fifty thousand inhabitants or
major fraction thereof according fo the last census authorized by
law. In circuits having more than one judge the legislature may
designate the place of residence of any such additional judge or
judges.

(e) Jurisdiction. The circuit courts shall have exclusive orig-
inal jurisdiction in all cases in equity except such equity jurisdic-
tion as may be conferred on juvenile courts, in all cases at law
not cognizable by subordinate courts, in all cases involving the
legality of any tax, assessment, or toll, in the action of ejectment,
in all actions involving the titles or boundaries of real estate, and
in all criminal cases not cognizable by subordinate courts. They
shall have original jurisdiction of actions of forcible entry and
anlawful detainer, and of such other matters as the legislature
may provide. They shall have final appellate jurisdiction in all
civil and criminal cases arising in the county court, or before coun-
ty judges’ courts, of all misdemeanors tried in criminal courts of
record, and of all cases arising in municipal courts, small claims
courts, and courts of justices of the peace. The circuit courts and
judges shall have power to issue writs of mandamus, injunction,
quo warranto, certiorari, prohibition, and habeas corpus, and all
writs necessary or proper to the complete exercise of their juris-
diction.

The circuit courts and circuit judges shall have such extra-
territorial jurisdiction in chancery cases as may be prescribed by
law.

(d) Court Commissioners. A circuit judge may appoint in
1233
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each county in his circuil one or more attorneys at law, to be court
commissioners, who shall have power in the absence from the
county of the circuit judge, to allow writs of injunction and to
issue writs of habeas corpus, returnable before himself or the
circuit judge. Their orders in such matters may be reviewed by
the circuit judge, and confirmed, qualified or vacated. They may
be removed by the circuit judge. The legislature may confer upon
them further powers, not judicial, and shall fix their compensation.

(e) Recommendation to Attorney General; Report to Legisla-
ture. It shall be the duty of the judges of the circuit courts to re-
port to the attorney general at least thirty days before each ses-
sion of the legislature such defects in the laws as may have been
brought to their attention, and to suggest such amendments or
additional legislation as may be deemed necessary. The attorney
general shall report to the legislature at each session such legis-
lation as he may deem advisable.

(f) State Attorneys. In each judicial circuit a state attorney
shall be elected by the qualified electors of that circuit in the same
manner as other state and county officials, to serve a term of four
years and to fulfill duties prescribed by law.

(g) Clerks of the Circuit Courts. In each county a clerk of
the circuit court, who shall also be clerk of the board of county
commissioners, recorder, and ex officio auditor of the county,
shall be elected by the qualified electors of that county in the same
manner as other state and county officials, to serve a term of four
years and to fulfill duties prescribed by law.

Section 7. County Judges’ Courts.

(a) Establishment. There shall be a county judges’ court in
each county.

(b) County Judges. Tnere shall be in each county not less
than one county judge who shall be elected by the qualified elec-
tors of said county at the time and places of voting for other
county officers and shall hold his office for four years. His com-
pensation shall be provided for by law.

In any county having a population in excess of one hundred
and twenty-five thousand, and not more than two hundred and
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fifty thousand, according to the last decennial federal census, or
census authorized by the legislature and paid for by the county,
the legislature may provide for an additional county judge for
such county, provided, that any law having for its purpose the
creating of an additional county judge in such county shall not
become effective unless ratified by a majority of the participating
voters of such county at an election presenting the same for ap-
proval or rejection, In any county having a population of more than
two hundred and fifty thousand according to such census, the
legislature may, without referendum thereon, provide for one ad-
ditional county judge for each additional 250,000 of population or
major fraction thereof,

(c) Jurisdiction. The county judge’s courts shall have original
jurisdiction in all cases at law in which the demand or value of prop-
erty involved shall not exceed one hundred dollars; of proceedings
relating to the forcible entry or unlawful detention of lands and
tenements; and of such criminal cases as the legislature may pre-
scribe. The county judge's courts shall have jurisdiction of the
settlement of the estate of decedents and minors, to order the sale
of real estate of decedents and minors, to take probate of wills,
to grant letters testamentary and of administration and guardian-
ship, and to discharge the duties usually pertaining to courts of
probate. The county judges shall have the power of committing
magistrates and shall issue all licenses required by law to be
issued in the county.

Section 8. County Courts; organization and officers. The leg-
islature may organize in such counties, as it may think proper,
county courts which shall have jurisdiction of all cases at law in
which the demand or value of the property involved shall not ex-
ceed five hundred dollars; of proceedings relating to the forcible
entry or unlawful detention of lands and tenements, and of mis-
demeanors, The county judge shall be the judge of said court, There
shall be elected by the qualified electors of said county at the
time when the said judge is elecled a prosecuting attorney for
said county, who shall hold office for four years. His duties and
compensation shall be prescribed by law. Such courts may be
abolished at the pleasure of the legislature.

Scction 9. Criminal Courts of Record.
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(a) Organization and judges. The legislature may provide
for the establishment of a eriminal court of record in any county.
Judges of criminal courts of record shall be elected for a term of
four years by the qualified electors of the county, in the same
manner as other state and county officials. Their compensation
shall be fixed by law and paid by the county.

In any county having a population in excess of 125,000, and not
more than 250,000, according to the last decennial federal census,
or census authorized by the legislature and paid for by the county,
the legislature may provide for an additional judge of the criminal
court of record for such county, provided that any law having for
its purpose the creating of an additional judge of said court in
such county shall not become effective unless ratified by a ma-
jority of the participating voters of such county in an election
presenting the same for approval or rejection. In any county -
having a population of more than 250,000 according to such census,
the legislature may, without referendum thereon, provide for one
additional county judge for each additional 250,000 of population
or major fraction thereof.

(b) Jurisdiction. The said courts shall have jurisdiction of
all criminal cases not capital which shall arise in said counties
respectively.

(c) Terms. There shall be six terms of said courts in each
year.

(d) Prosecuting Attorney; term. There shall be for each of
said courts a prosecuting attorney who shall be elected for a term
of four years by the qualified electors of the county as other state
and county officials are elected and whose compensation shall be
fixed by law.

(e) Indictment and information. All offenses triable in said
court shall be prosecuted upon infermation under oath, to be filed
by the prosecuting attorney, but the grand jury of the circuit
court for the county in whici said criminal court is held may
indict for offenses triable in the criminal court. Upon the finding
of such indictment the circuit judge shall commit or bail the
accused for trial in the criminal court, which trial shali be upon
information.
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(f) Criminal courts of record supersede criminal jurisdiction
of county courts. The county courts in counties where such crimi-
nal courts are established shall have no criminal jurisdiction and
no prosecuting attorney.

(g) Clerk. The clerk of said court shall be elzcted by the
electors of the county in which the court is held and shall hold
office for four years, and his compensation shall be fixed by law.
He shall also be clerk of the county court. The sheriff of the county

shall be the executive officer of said court, and his duties and fees
shall be fixed by law.

(h) State attorney eligible for appointment as county solicitor,
The state attorney residing in the county where such court is held
shall be eligible for appointment as county solicitor for said coun-

ty.

(i) Criminal courts of record may be abolished by legislature.
Such courts may be abolished by the legislature. -

Section 10. Court of Record of Escambia County. In Escambia
County there shall be a court of record with two or more judges
as the legislature may provide, who shall be elected for a term
of six years by the qualified electors of said county as other
county officials are elected, and whose compensation shall be fixed
by the legislature. Said court shall have exclusive jurisdiction of
all criminal cases not capital and, concurrent with the circuit
court of said county and the judges thereof, the same original
jurisdiction of all cases and matters and the same power and au-
thority to issue all writs as the circuit court of said county and
the judges thereof, excepting the power to summon and empanel
a grand jury, and jurisdiction of such other matters as the legisla-
ture may provide. The rules of procedure and practice applicable
to the circuit court of said county shall obtain in the court of
record.

The provisions of this constitution and all laws enacted in con-
sonance therewith pertaining to circuit courts and the officers
thereof and to appeals and writs of error from circuit courts, in-
cluding the manner of the appointment or election and the terms
of office and compensation of said officers, shall apply with like
effect to the court of record of Escambia County and the officers
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thereof except as otherwise provided in this section; provided that
the compensation and expense allowances of said judges of said
court of record shall be paid by Escambia County and shall be the
same as paid to and received froin all sources by judges of the
circuit court of said county resident in said county.

At the request of a judge of the circuit court of Escambia County
evidenced as now provided by law a judge of the court of record
may assume and perforin in every respect the jurisdiction and
duties of the circuit court of Escambia County or a judge thereof,
including the trial of capital cases and the power to summon and
empanel a grand jury; and at the request of a judge of the court
of record evidenced as now provided by law a judge of the cir-
cuit court of Escambia County may assume and perform in every
respect the duties and jurisdiction of the court of record of Es-
cambia County or a judge thereof.

Nothing herein contained shall operate to lengthen or shorten
jhe term of any officer, nor alter the expiration date of such
officer’s commission, nor the date of any election,

Section 11. Courts of Justices of the Peace.

(a) Districts and presiding officer. There shall be not more
than five justice districts in each county, and there shall be elected
one justice of the peace for each justice district, who shali hold
office for four years, Existing justice districts are hereby recog-
nized, but the legislature may, by special act, from time to time
change the boundaries of any such district now or hereafter es-
tablished, and may establish new or abolish any suzh district now
or hereafter existing, Provided, however, that any such changes
shall be submitted to the people of any county so affected, by
referendum at the next ensuing general election,

(b) Jurisdiction. The justices of the peace shali have juris-
diction in cases at law in which the demand or value cf the property
involved does not exceed $100.00, and in which the cause of action
accrued or the defendant resides in his district; and in such crimi-
nal cases, except felonies, as may be prescribed by law, and he shall
have power to issue process for the arrest of all persons charged
with felonies and misdemeanors not within his jurisdiction to try,
and make the same returnable before himself or the county judge
for examination, discharge, commitment or bail of the accused.
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Justices of the peace shall have the power to hold inquests of the
dead. Appeal from justices of the peace courts in criminal cases
may be tried de novo uncer such regulations as the legislature
may prescribe,

(c) Constables. A constable shall be elected by the registered
voters in each justice’s district, who shall perform such duties, and
under such regulations as may be prescribed by law.

Section 12, Juvenile Courts; establishment; jurisdiction; judge;
officers; procedure. The legislature shall have power to create
and establish juvenile courts in such county or counties or dis-
tricts within the state as it may deem proper, and to define the
jurisdiction and powers of such courts and the officers thereof, and
to vest in such courts exclusive original jurisdiction of all or any
criminal cases where minors under any age specified by the legis-
lature from time to time are accused, including the right to define
any or all offenses commitled by any such persons as acts of de-
linquency instead of crimes; to provide for the qualification, elec-
tion or selection and appointment of judges, probation officers and
such other officers and employees of such courts as the legislature
may determine, and to fix their compensation and term of office;
all in such manner, for such time, and according to such methods
as the legislature may prescribe and determine, without being
limited therein by the provisions in this constitution as to trial
by jury in Sections 3 and 11 of the Declaration of Rights, as to
the use of the terms “prosecuting attorney” and “information”
in Section 10 of the Declaration of Rights, as to election or ap-
pointment of officers in Section 27 of Article 3, as to jurisdiction of
criminal cases in Sections 6, 7, 9, and 11 of this Article, as to orig-
inal jurisdiction of the interests of minors in Section 6 of this Ar-
ticle, and as to style of process and prosecuting in the the narne of
the state in Section 20 of this Article, or other existing conflicting
provisions of this constitution.

Section 13. Eligibility requirements for justices and judges.
No person shall be eligible for the office of justice of the supreme
court or judge of a district court of appeal unless he is a citizen
of this state, and unless he is, at the time, a member of the Florida
Bar in good standing and for a period of at least ten years has
been, a member of the bar of Florida; and no person shall be eligi-
ble for the office of judge of a circuit court or criminal court of
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record who is not twenty-five years of age and a member of the
bar of Florida. Any senator or member of the house of representa-
tives otherwise qualified shall be eligible for appointment or elec-
tion to any judicial office which may have been created, or the
emoluments whereof may have been increased, during the time
for which he was elected.

Section 14. Vacancies in office of judge, how filled. When the
office of any judge shall become vacant from any cause, the suc-
cessor to fill such vacancy shall be appointed or elected only for
the unexpired term of the judge whose death, resignation, retire-
ment, or other cause created such vacancy.

Section 15. Election of judges. Circuit judges shall be elected
by the qualified electors of their respective judicial circuits as
other state and county officials are elected.

Judges of district courts of appeal shall be elected by the quali-
fied electors of their respective districts as other state and county
officials are elected.

Justices of the supreme court shall be elected by the qualified
electors of the state as other state and county officials are elected.

The judges of district courts of appeal identified as belonging
to Group “A” shall be elected in 1958 and every six years there-
after; those identified as belonging to Group “B" shall be elected
in 1960 and every six years thereafter; and those identified as
belonging to Group “C” shall be elected in 1962 and every six
years thereafter,

Election of circuit judger shall be held in the year 1960 and
every six years thereafter.

Two justices of the supreme court shall be elected in 1958 and
every six years thereafter; three justices of the supreme court
shall be elected in 1960 and every six years thereafter; two jus-
tices of the supreme court shall be elected in 1962 and every six
years thereafter.

Such elected justices and judges shall take office on the first
Tuesday after the first Monday in the following January.

Section 16. Terms of office of certain judges. The terms of
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office of justices of the supreme court, judges of district courts of
a -al, and circuit judges shall be six years.

Section 17. Retirenfén—t,._suspension and removal of judges. Not-
withstanding the provisions ‘of this Article relating to terms of oi-
fice:

(a) All justices and judges shall automatically retire at age
70;

(b) Subject to rules of procedure to be established by the su-
preme court, and after notice and hearing, any justice or judge
may be retired for disability at retirement pay to be fixed by
law, which shall be not less than two-thirds of his then compensa-
tion if he has served for ten years or more, by a commission com-
posed of one justice of the supreme court to be selected by that
court, two judges of the district courts of appeal to be selected
by the judges of said district courts of appeal, and two circuit
judges and two county judges to be selected by the supreme court.

(c) Any justice of the supreme court, judge of the district
court of appeal, or circuit judge shall be liable to impeachment
for any misdemeanor in office.

Section 18. Prohibited activities of judges. Justices of the su-
preme court, judges of district courts of appeal and circuit judges
shall devote full time to their judicial duties, shall not engage
in the practice of law or hold any office or position of profit un-
der this state or any office of profit under the United States, and
shall not hold office in any political party.

Compensation for service in the state militia or the armed forces
of the United States or other defense agencies recognized by the
supreme court for such periods of time as may be determined by
the supreme court shall not be deemed profit.

Section 19. Judicial salaries and expenses. Justices of the su-
preme court and judges of all other courts shall receive for their
services salaries or compensation provided by law. A retired justice
or judge assigned to active judicial service shall, while so serving,
receive as additional compensation the difference between his re-
tirement benefits and the compensation applicable to such service.
Salaries of circuit judges may be supplemented in any counly or
counties when authorized by law. Judicial officers shall be paid
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such actual and necessary expenses as may be authorized by law.

Section 20. Style of process. The style of all process shall be
“The State of Florida” and all prosecutions shall be conducted
in the name and by the authority of the State.

Section 21. Referees. Any civil cause may he tried before a
practicing attorney as referee upon the applications of the parties
and an order from the court in whose jurisdiction the case may
be, authorizing such trial and appointing such referee. The referee
shall keep a complete record of the case, including the evidence
taken, and such record shall be filed with the papers in the case
in the office of the clerk; and the cause shall be subject to an
appeal in the manner prescribed by law.

Section 22. Juries. The number of jurors for trial of causes
in any court may be fixed by law but shall not be less than
six in any case,.

Section 23. Admission and discipline of attorneys. The su-
preme court shall have exclusive jurisdiction over the admission
to the practice of law and the discipline of persons admitted. It
may provide for an agency to handle admissions subject to its
supervision. It may also provide for the handling of disciplinary
matters in the circuit courts and the district courts of appeal,
or by commissions consisting of members of the bar to be des-
ignated by it, the supreme court, subject to its supervision and
review,

Section 24. Effect of reduction of number of judges. Any law
reducing the number of judges of any court shall not shorten
the term of any judge then in office.

Section 25. Judicial Officers as conservators of the peace. All
judicial officers in this state shall be conservators of the peace.

Section 26. Schedule.

(1) This Article shall become effective on the first day of
July 1957 and shall replace all of Article V, and shall supersede
any other provisions of the present constitution of Florida in con-
flict herewith, which shall then stand repealed.

(2) Until changed by law as authorized in this Article, the
appellate districts shall be composed as follows:
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FIRST DISTRICT: The 1st, 2nd, 3rd, 4th, 5th, Tth, 8th, and
14th judicial circuits as presently con-
stituted.

SECOND DISTRICT: The 6th, 9th, 10th, 12th, and 13th judi-
cial circuits as presently constituted.

THIRD DISTRICT: The 11thi, 15th and 16th judicial circuits
as presently constituted.

(8) The provisions of the Article governing eligibility for of-
fice shall not affect the right of any incumbent to continue in of-
fice or to seek reelection.

(4) Except to the extent inconsistent with the provisions of
this Article, all provisions of law and rules of court in force on
the effective date of this Article shall continue in effect until
superseded in a manner auviivrized by the constitution.

(5) Judges of the district courts of appeal appointed by the
governor shall take office on the effective date of this Article.

(6) The supreme court may transfer to the respective district
courts of appeal such causes, matters and proceedings as are pend-
ing in the supreme court on the effective date of this Article which
are within the jurisdiction of such courts as the supreme court
may see fit. No case that has been orally argued before the su-
preme court shall be so transferred. The supreme court shall have
and retain jurisdiction and authority over all causes, matters and
proceedings not so transferred to the district courts of appeal.

(7) Al trial courts as organized and constituted on the effec-
tive date of this Ariicle shall, except as otherwise provided herein,
conlinue with their jurisdiction, judges and officers, including the
manner of their election or appointment, until otherwise provided
by the legislature.

(8) Until otherwise provided by law, there shall be an addi-
tional judge for the Fourth Judicial Circuit who shall reside in
Duval County, and shall receive the same salary and allowances
for expenses as other circuit judges in and for the circuit court
of said county, which salary and expenses shall be paid by said
county out of its general revenue. The additional judge of the
circuit court of Duval County holding office on the effective date
of this Article under former Section 42 of Article V shall become
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the additional judge here provided for until the expiration of his
then term of office.

(9) There shall be an additional circuit judge for the circuit
court of the judicial circuit wherein the state capital is located.
Subseqeunt to the first Tuesday after the first Monday in Janu-
ary 1957, the governor shall appoint the first judge hereunder to
serve for a term expiring on the first Tuesday after the first Mon-
day in January 1959, following the election of his successor at
the general election in November 1938, which successor shall serve
for a ferm expiring on the first Tuesday after the first Monday
in January 1961, following the election of his successor at the
general election in November 1960, which successor shall serve
for the full term and his successors chosen as otherwise provided
for circuit judges.

(10) Until otherwise provided by the legislature, orders of the
Florida Industirial Commission shall be subject to review only
by petition to the district courts of appeal for writ of certiorari.

(11) All provisions of law pertaining to the State Board of
Law Examiners shall continue in effect until superseded in a
manner authorized by this Article.

(12) This Article shall not disturb the terms of incumbent
judges,

(13) The provision for automatic retirement in Section 17 of
this Article does not apply to any person now holding office.

(14) Upon the adoption of this Article, the legislature shall
enact such laws and make such appropriations and the supreme
court shall make such rules as may be necessary or proper to give
effect to its provisions.

Filed in Office Secretary of State June 23, 1955.
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RULE 1.510. SUMMARY JUDGMENT

(a) For Claimant. A party seeking to recover
on a claim, counterclaim, crossclaim, or third-
party claim or to obtain a declaratory
judgment may move for a summary judgment
in that party’s favor on all or any part thereof
with or without supporting affidavits at any
time after the expiration of 20 days from the
commencement of the action or after service
of a motion for summary judgment by the
adverse party.

(b) For Defending Party. A party against
whom a claim, counterclaim, crossclaim, or
third-party claim is asserted or a declaratory
judgment is sought may move for a summary
judgment in that party’s favor as to all or any
part thereof at any time with or without
supporting affidavits.

(c) Motion and Proceedings Thereon. The
motion must state with particularity the
grounds upon which it is based and the
substantial matters of law to be argued and
must specifically identify any affidavits,
answers to interrogatories, admissions,
depositions, and other materials as would be
admissible in evidence (“summary judgment
evidence”) on which the movant relies. The
movant must serve the motion at least 20 days
before the time fixed for the hearing, and
must also serve at that time a copy of any
summary judgment evidence on which the
movant relies that has not already been filed
with the court. The adverse party must
identify, by notice served pursuant to Florida
Rule of Judicial Administration 2.516 at least
5 days prior to the day of the hearing if
service by mail is authorized, or delivered,
electronically filed, or sent by e-mail no later
than 5:00 p.m. 2 business days prior to the
day of the hearing, any summary judgment
evidence on which the adverse party relies.
To the extent that summary judgment
evidence has not already been filed with the
court, the adverse party must serve a copy on
the movant pursuant to Florida Rule of
Judicial Administration 2.516 at least 5 days

RULE 56. SUMMARY JUDGMENT

(@) Motion for Summary Judgment or
Partial Summary Judgment. A party may
move for summary judgment, identifying
each claim or defense—or the part of each
claim or defense—on which summary
judgment is sought. The court shall grant
summary judgment if the movant shows that
there is no genuine dispute as to any material
fact and the movant is entitled to judgment as
a matter of law. The court should state on the
record the reasons for granting or denying the
motion.

(b) Time to File a Motion. Unless a different
time is set by local rule or the court orders
otherwise, a party may file a motion for
summary judgment at any time until 30 days
after the close of all discovery.

(c) Procedures.

(1) Supporting Factual Positions. A party
asserting that a fact cannot be or is genuinely
disputed must support the assertion by:

(A) citing to particular parts of materials in
the record, including depositions, documents,
electronically stored information, affidavits or
declarations, stipulations (including those
made for purposes of the motion only),
admissions, interrogatory answers, or other
materials; or

(B) showing that the materials cited do not
establish the absence or presence of a genuine
dispute, or that an adverse party cannot
produce admissible evidence to support the
fact.

(2) Objection That a Fact Is Not Supported
by Admissible Evidence. A party may object
that the material cited to support or dispute a
fact cannot be presented in a form that would
be admissible in evidence.

(3) Materials Not Cited. The court need
consider only the cited materials, but it may
consider other materials in the record.

(4) Affidavits or Declarations. An affidavit
or declaration used to support or oppose a
motion must be made on personal knowledge,
set out facts that would be admissible in
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prior to the day of the hearing if service by
mail is authorized, or by delivery, electronic
filing, or sending by e-mail no later than 5:00
p.m. 2 business days prior to the day of
hearing. The judgment sought must be
rendered immediately if the pleadings and
summary judgment evidence on file show that
there is no genuine issue as to any material
fact and that the moving party is entitled to a
judgment as a matter of law. A summary
judgment, interlocutory in character, may be
rendered on the issue of liability alone
although there is a genuine issue as to the
amount of damages.

(d) Case Not Fully Adjudicated on Motion.
On motion under this rule if judgment is not
rendered on the whole case or for all the relief
asked and a trial or the taking of testimony
and a final hearing is necessary, the court at
the hearing of the motion, by examining the
pleadings and the evidence before it and by
interrogating counsel, must ascertain, if
practicable, what material facts exist without
substantial controversy and what material
facts are actually and in good faith
controverted. It must then make an order
specifying the facts that appear without
substantial controversy, including the extent
to which the amount of damages or other
relief is not in controversy, and directing such
further proceedings in the action as are just.
On the trial or final hearing of the action the
facts so specified must be deemed established,
and the trial or final hearing must be
conducted accordingly.

(e) Form of Affidavits; Further Testimony.
Supporting and opposing affidavits must be
made on personal knowledge, must set forth
such facts as would be admissible in
evidence, and must show affirmatively that
the affiant is competent to testify to the
matters stated therein. Sworn or certified
copies of all documents or parts thereof
referred to in an affidavit must be attached
thereto or served therewith. The court may
permit affidavits to be supplemented or

evidence, and show that the affiant or
declarant is competent to testify on the
matters stated.

(d) When Facts Are Unavailable to the
Nonmovant. If a nonmovant shows by
affidavit or declaration that, for specified
reasons, it cannot present facts essential to
justify its opposition, the court may:

(1) defer considering the motion or deny it;
(2) allow time to obtain affidavits or
declarations or to take discovery; or

(3) issue any other appropriate order.

(e) Failing to Properly Support or Address
a Fact. If a party fails to properly support an
assertion of fact or fails to properly address
another party's assertion of fact as required by
Rule 56(c), the court may:

(1) give an opportunity to properly support or
address the fact;

(2) consider the fact undisputed for purposes
of the motion;

(3) grant summary judgment if the motion
and supporting materials—including the facts
considered undisputed—show that the movant
is entitled to it; or

(4) issue any other appropriate order.

(f) Judgment Independent of the Motion.
After giving notice and a reasonable time to
respond, the court may:

(1) grant summary judgment for a
nonmovant;

(2) grant the motion on grounds not raised by
a party; or

(3) consider summary judgment on its own
after identifying for the parties material facts
that may not be genuinely in dispute.

(g) Failing to Grant All the Requested
Relief. If the court does not grant all the relief
requested by the motion, it may enter an order
stating any material fact—including an item
of damages or other relief—that is not
genuinely in dispute and treating the fact as
established in the case.

(h) Affidavit or Declaration Submitted in
Bad Faith. If satisfied that an affidavit or
declaration under this rule is submitted in bad
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opposed by depositions, answers to
interrogatories, or by further affidavits.

(f) When Facts Are Unavailable to the
Nonmovant. If it appears from the affidavits
of a party opposing the motion that the party
cannot for reasons stated present by affidavit
facts essential to justify opposition, the court
may refuse the application for judgment or
may order a continuance to permit affidavits
to be obtained or depositions to be taken or
discovery to be had or may make such other
order as is just.

(g) Affidavits Made in Bad Faith. If it
appears to the satisfaction of the court at any
time that any of the affidavits presented
pursuant to this rule are presented in bad faith
or solely for the purpose of delay, the court
must immediately order the party employing
them to pay to the other party the amount of
the reasonable expenses which the filing of
the affidavits caused the other party to incur,
including reasonable attorneys’ fees, and any
offending party or attorney may be adjudged
guilty of contempt.

faith or solely for delay, the court—after
notice and a reasonable time to respond—may
order the submitting party to pay the other
party the reasonable expenses, including
attorney's fees, it incurred as a result. An
offending party or attorney may also be held
in contempt or subjected to other appropriate
sanctions.
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FOREWORD

The Institute on Federal Rules is an achievement of
which the American Bar Association and the School
of Law of Western Reserve University may well be
proud. There were those who doubted the possibility of
attracting practicing lawyers to such an undertaking,
particularly in the heart of the summer vacation period.
Yet 488 lawyers from 41 states and the District of Co-
lumbia enrolled for the three-day course and substan-
tially all of them attended the sessions. The interest of
the practicing lawyer in advanced legal education has
obviously been underestimated. The success of the In-
stitute should demonstrate to state bar associations,
singly or in groups, the desirability of similar insti-
tutes, if the new Federal Rules are to be given the re-
ception they deserve.

It has been said so many times that lawyers cannot or
will not cooperate that many people have unfortunately
accepted the saying as truth. The history of the adop-
tion of the Rules, like that of every major achievement
of the American Bar Association, is a demonstration of
the falsity of the saying. Hor thirty years the late
Thomas W. Shelton of Virginia headed a committee
of the Association which labored, seemingly in vain, in
its campaign of education to induce the Congress to pass
an act authorizing the Supreme Court to promulgate
rules of court to govern actions at law in the federal
courts. Though Mr. Shelton’s efforts were frustrated
during his lifetime by a single senator in a key position,
posthumous success at length rewarded his devotion.
In 1934 Attorney General Cummings, as part of his

‘program for improving the administration of justice in

iii
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the federal courts, espoused the cause; Congress speed-
ily passed appropriate legislation; the Supreme Court
appointed a distinguished Advisory Committee, which
sought the suggestions and criticisms of several thou-
sands of lawyers. The eighty-six rules, covering scarcely
over a hundred pages, and superseding literally thou-
sands of pages of statutes, are a triumph of cooperation
on the part of the Bar in which lawyers in each depart-
ment of the federal government as well as practitioners
generally may well take pride.

The Federal Rules, containing as they do the best
experience of the several states in the realm of pro-
cedure, will doubtless become the inspiration for the
adoption of similar rules in many jurisdictions to the
great advantage both of litigants and lawyers. But
whether this highly desirable result ensues must depend
in large measure on the spirit in which these rules are
applied in actual litigation. In some jurisdictions ap-
peals on matters of procedure are all but unknown;
there, procedure is truly adjective or subordinate law.
In some other jurisdictions, however, there are more
appeals on questions of practice than on matters of
substantive law, to the disgust of litigants and the dis-
grace of the law. It is for the federal judges and the
federal practitioners to determine the spirit in which
the new Rules are to be applied. Upon their attitude in
dealing with the Rules will depend the future of pro-
cedure and, perhaps, of the law itself in the United
States. If wisely administered, the Rules should do
much to eliminate the complaints of laymen and of
lawyers alike as to the technicalities of the law, the
subtleties of practice, and the involvements of proce-
dure. Their object must at all times control—*‘to secure
the just, speedy and inexpensive determination of every
action.”’ )
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It was to promote this spirit of justice that each of
the six distinguished members of the Advisory Commit-
tee of the Supreme Court who acted as the lecturers
at the Institute contributed his services. The Faculty
of the Institute was unique in several respects: (1) the
work of its members was a labor of love (and their
wholehearted cooperation therefore is the more highly
appreciated by the profession) ; (2) they represent the
three branches of the legal profession—the judge, the
lawyer, and the law school professor—each with its
own particular approach to the problems of procedure:
and (3) most important of all, not only were they se-
lected from among the draftsmen of the Rules, but, in-
sofar as possible, each was requested to lecture on those
rules in which he was particularly interested as a result
of his own professional experience and for which he was
to a considerable degree personally responsible. The
Proceedings of the Institute therefore constitute a
record that cannot be duplicated by any other writings
on the subject.

‘While according all possible praise to our Faculty,
it is only fair to say that they have requested that at-
tention again be directed to the statement set forth in
the Notes to the Rules prepared under the direction
of the Advisory Committee and that the statement
therein made be applied to the Proceedings of the In-
stitute as well:

‘‘Statements in the notes about the present state of
the law, or the extent to which existing statutes have
been superseded by or incorporated in the rules, should
be taken only as suggestions and guides to source ma-
terial. Such statements, and any other statements in
the notes as to the purpose or effect of the rules, can
have no greater force than the reasons which may be
adduced to support them. The notes are not part of
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the rules, and the Supreme Court has not approved
or otherwise assumed responsibility for them. They
have no official sanction, and can have no controlling
weight with the courts, when applying the rules in
litigated cases.”

Notwithstanding the caveat of the members of the
Faculty which must be respected, it is believed that not
only those lawyers who were privileged to attend the
Institute, but busy practitioners everywhere, will wel-
come the opportunity to have available in convenient
form the Rules, with the Notes of the Advisory Com-
mittee following each rule, and also the informal expres-
sion and discussion concerning the views of the drafts-
men of the Rules themselves.

For editing the Proceedings as well as for inspiring
the Institute and acting as Chairman of the Special
Committee of the Association in charge thereof, the
Association and the profession generally is under great
obligation to Professor William W. Dawson of the
School of Law of Western Reserve University.

ARrTHUR T. VANDERBILT,
President, American Bar Association.

July 29, 1938
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THE ACT OF JUNE 19, 1934, CH. 651

Be it enacted * * * That the Supreme Court of
the United States shall have the power to prescribe,
by general rules, for the district courts of the United
States and for the courts of the District of Columbia,
the forms of process, writs, pleadings, and motions,
and the practice and procedure in civil actions at
law. Said rules shall neither abridge, enlarge, nor
modify the substantive rights of any litigant. They
shall take effect six months after their promulga-
tion, and thereafter all laws in conflict therewith
shall be of no further force or effect.

Sec. 2. The court may at any time unite the
general rules preseribed by it for cases in equity
with those in actions at law so as to secure one
form of civil action and procedure for both: Pro-
vided, however, That in such union of rules the
right of trial by jury as at common law and de-
clared by the seventh amendment to the Constitu-
tion shall be preserved to the parties inviolate.
Such united rules shall not take effect until they
shall have been reported to Congress by the Attor-
ney General at the beginning of a regular session
thereof and until after the close of such session.
[Act of June 19, 1934, ¢. 651, §§ 1, 2 (48 Stat. 1064),
U. 8. C,, Title 28, §§ 723b, 723c.]
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LETTER OF SUBMITTAL

SuPREME COURT OF THE UNITED STATES,
Washington, D. C., December 20, 1937.

My DEAR MR. ATTORNEY GENERAL:

By direction of the Supreme Court, I transmit to’
you herewith the Rules of Civil Procedure for the
District Courts of the United States which have
been adopted by the Supreme Court pursuant to the
Act of June 19, 1934, chapter 651 (48 Stat. 1064).

In accordance with Section 2 of the Act, the
Court has united the general rules prescribed by it
for cases in equity with those in actions at law so
as to secure one form of civil action and procedure
for both. The Court requests you, as provided in
that section, to report these rules to the Congress
at the beginning of the regular session in January
next.

I am requested to state that Mr. Justice Brandeis
does not approve of the adoption of the rules.

I have the honor to remain,

Respectfully yours,
(Signed) CuARLES E. HUGHES,
Chuef Justice of the United States.
Honorable HomEr CUMMINGS,
Attorney General of the United States,
Washington, D. C.

xviil
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LETTER OF TRANSMITTAL

OFFICE OF THE ATTORNEY GENERAL,
Washington, D. C., January 3, 1938.

To the Senate and House of Representatives of the
Uwited States of America i Congress as-
sembled:

I have the honor to report to the Congress, under
section 2 of the act of June 19,1934 (c. 651, 48 Stat.
1064; U. 8. C,, title 28, sec. 723¢), at the beginning
of a regular session thereof commencing this 3d day
of January 1938, the enclosed Rules of Civil Pro-
cedure for the District Courts of the United States.

By a letter of December 20, 1937, from the Chief
Justice of the United States, a printed copy of
which appears as a prefix to the rules transmitted
herewith, T am advised that such rules have been
adopted by the Supreme Court pursuant to the act
of June 19, 1934, chapter 651 (48 Stat. 1064) and
that, in accordance with section 2 of that act, the
Court has united the general rules prescribed by it
for cases in equity with those in actions at law so
as to secure one form of civil action and procedure
for both; and I am requested by the Supreme Court
to report these rules to the Congress at the be-
ginning of the regular session in January 1938.

Respectfully,
Homer CuMMINGS,
Attorney General.

xix
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120 RULES OF CIVIL PROCEDURE

Rule 56. Summary Judgment.

(a) For CramMaNT. A party seeking to recover upon
a claim, counterclaim, or cross-claim or to obtain a de-
claratory judgment may, at any time after the pleading
in answer thereto has been served, move with or with-
out supporting affidavits for a summary judgment in
his favor upon all or any part thereof.

(b) For DerFENDING PARTY. A party against whom
a claim, counterclaim, or cross-claim is asserted or a
declaratory judgment is sought may, at any time, move
with or without supporting affidavits for a summary
judgment in his favor as to all or any part thereof.

(¢) MotioN AND PrROCEEDINGS THEREON. The motion
shall be served at least 10 days before the time specified
for the hearing. The adverse party prior to the day of
hearing may serve opposing affidavits. The judgment
sought shall be rendered forthwith if the pleadings,
depositions, and admissions on file, together with the
affidavits, if any, show that, except as to the amount
of damages, there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment
as a matter of law.

(d) Case Nor Furry ApsupicaTEp oN Motion. If
on motion under this rule judgment is not rendered
upon the whole case or for all the relief asked and a
trial is necessary, the court at the hearing of the motion,
by examining the pleadings and the evidence before it
and by interrogating counsel, shall if practicable ascer-
tain what material facts exist without substantial con-
troversy and what material facts are actually and in
good faith controverted. It shall thereupon make an
order specifying the facts that appear without substan-
tial controversy, including the extent to which the
amount of damages or other relief is not in controversy,
and directing such further proceedings in the action as
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RULES OF CIVIL PROCEDURE 121

are just. Upon the trial of the action the facts so speci-
fied shall be deemed established, and the trial shall be
conducted accordingly.

(e) ForMm oF Arrmavirs; FUrrHER TESTIMONY.
Supporting and opposing affidavits shall be made on
personal knowledge, shall set forth such facts as would
be admissible in evidence, and shall show affirmatively
that the affiant is competent to testify to the matters
stated therein. Sworn or certified copies of all papers or
parts thereof referred to in an affidavit shall be attached
thereto or served therewith. The court may permit affi-
davits to be supplemented or opposed by depositions or
by further affidavits.

(f) WHEN AFrIDAVITS ARE UNAVATLABLE. Should it
appear from the affidavits of a party opposing the mo-
tion that he cannot for reasons stated present by affi-
davit facts essential to justify his opposition, the court
may refuse the application for judgment or may order
a continuance to permit affidavits to be obtained or
depositions to be taken or discovery to be had or may
make such other order as is just.

(g) Arrmavits MApE 1N Bap Faita. Should it ap-
pear to the satisfaction of the court at any time that
any of the affidavits presented pursuant to this rule
are presented in bad faith or solely for the purpose of
delay, the court shall forthwith order the party employ-
ing them to pay to the other party the amount of the
reasonable expenses which the filing of the affidavits
caused him to incur, including reasonable attorney’s
fees, and any offending party or attorney may be
adjudged guilty of contempt.

NOTES

This rule is applicable to all actions, including those against the
United States or an officer or agency thereof.
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122 RULES OF CIVIL PROCEDURE

Summary judgment procedure is a method for promptly disposing
of actions in which there is no genuine issue as to any material fact.
It has been extensively used in England for more than 50 years and
has been adopted in a number of American states. New York, for
example, has made great use of it. During the first nine years after
its adoption there, the records of New York county alone show 5,600
applications for summary judgments. Report of the Commission on
the Administration of Justice in New York State (1934), p. 383. See
also Third Annual Report of the Judicial Council of the State of
New York (1937), p. 30.

In England it was first employed only in cases of liquidated
claims, but there has been a steady enlargement of the scope of the
remedy until it is now used in actions to recover land or chattels and
in all other actions at law, for liquidated or unliquidated claims,
except for a few designated torts and breach of promise of marriage.
English Rules Under the Judicature Aet (The Annual Practice, 1937)
0. 3,r. 6; Orders 14, 144, and 15; see also O. 32, r. 6, authorizing an
application for judgment at any time upon admissions. In Michigan
(3 Comp. Laws (1929) § 14260) and Illinois (Ill. Rev. Stat. (1937)
ch. 110, §§ 181, 259.15, 259.16), it is not limited to liquidated de-
mands. New York (N. Y. R. C. P. (1937) Rule 113; see also Rule
107) has brought so many classes of actions under the operation of
the rule that the Commission on Administration of Justice in New
York State (1934) recommend that all restrictions be removed and
that the remedy be available “in any action” (p. 287). For the
history and nature of the summary judgment procedure and citations
of state statutes, see Clark and Samenow, The Summary Judgment
(1929), 38 Yale L. J. 423. ,

Note to Subdivision (d). See Rule 16 (Pre-Trial Procedure;
Formulating Issues) and the Note thereto.

Note to Subdivisions (e) and (f). These are similar to rules in
Michigan. Mich. Court Rules Ann. (Searl, 1933) Rule 30.

Rule discussed, pp. 2241, 2951, 299 f., 334, injra.

Rule 57. Declaratory Judgments. The procedure for
obtaining a declaratory judgment pursuant to Section
274 (d) of the Judicial Code, as amended, U. S. C,,
Title 28, § 400, shall be in accordance with these rules,
and the right to trial by jury may be demanded under
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Rule 55

RuLe 55.—DEerFauLT
(a) Entry.

When a party against whom a judgment for af-
firmative rellef is sought has falled to plead or
otherwise defend as provided by these rules and
that fact {s made to appear by afidavit or otherwise,
the clerk shall enter his default,

(b) Judgment,

Judgment by default may be entered as follows:

(1) By the Clerk, When the plaintiff’s clalm
against a defendant is for a sum certain or for &
sum which can by computation be made certain, the
clerk upon request of the plaintiff and upon affidavit
of the amount due shall enter judgment for that
amount and costs against the defendant, if he has
been defaulted for fallure to appear and if he is not
an infant or incompetent person.

(2) By the Court. In all other cases the party
entitled to a judgment by default shall apply to the
court therefor; but no judgment by default shall he
entered against an infant or incompetent person un-
less represented in the action by a general guardian,
committee, conservator, or other such representative
who has appeared therein. If the party against
whom judgment by default is sought has appeared in
the action, he (or, if appearing by representative,
his representative) shall be served with wriiten
notice of the application for judgment at least 3 days
prior to the hearing on sueh application. If, in
order to enable the court to enter judgment or to
carry it into effect, it is necessary to take an ac-
count or to determine the amount of damages or to
establish the truth of any averment by evidence or
to make an investigation of any other matter, the
court may conduct such hearings or order such ref-
erences as it deems necessary and proper and shall
accord a right of trial by jury to the parties when and
as required by any statute of the United States.

(¢) Setting aside default,

For good cause shown the court may set aside an
entry of default and, if a judgment by default has
been entered, may likewise set It aside in accordance
with Rule 60 (b).

(d) Plaintiffs, counterclaimants, cross-claimants,

The provisions of this rule apply whether the
party entitled to the judgment by default is a plain-
tiff, a third-party plaintiff, or a party who has
pleaded a cross-claim or counterclaim. In alf casesa
judgment by default is subject to the limitations
of Rule 54 (c¢).

(c¢) Judgment against the United States.

No judgment by default shall be entered against
the United States or an officer or agency thereof
unless the claimant establishes his claim or right to
relief by evidence satisfactory to the court.

NoTEs oF AbvisoRry COMMITTEE ON RULES

This represents the joining of the equity decree pro
confesso (Equity Rules 12 (Issue of Subpena—Time for
Answer), 16 (Defendant to Answer—Default—Decree Pro
Confesso), 17 (Decree Pro Confesso to be Followed by
Final Decree—Setting Aslde Default), 29 (Defenses—How
Presented), 31 (Reply—When Required—When Cause
at Issue)) and the judgment by default now governed
by U. 8. C, Title 28, § 724 (Conformity act), For dis-

TITLE 28.—JUDICIAL CODE AND JUDICIARY

Page 3316

missal of an action for fallure to comply with these rules
or any order of the court, see Rule 41 (b).

Note to Subdivision (a). The provision far the entry
of default comes from the Massachusetts practice, 2 Mass,
Gen. Laws (Ter. Ed.,, 1832) ch. 231, § 57. For afidavit of
default, see 2 Minn, Stat. (Mason, 1927) § 9256,

Note to Subdivision (b). ‘The provision in paragraph
(1) for the entry of judgment by the clerk when plain-
tiff claims a sum certain is found in the N. Y. C. P. A.
(1937) §485, in Calif. Code Clv. Proc. (Deering, 1937)
§ 585 (1), and {n Conn. Practice Book (1934) §47. For
provisions similar to paragraph (2), compare Calif. Code,
supra, §56856 (2); N. Y. C. P. A. (1937) §4980; 2 Minn,
Stat. (Mason, 1927) §9266 (3); 2 Wash. Rev. Stat. Ann.
(Remington, 1832) § 411 (2). U. 8. C, Title 28, § 786
(Action to recover forfeiture in bond) and similar stat-
utes are preserved by the last clause of paragraph (2).

Note to Subdivision (e). This restates substantially
the last clause of U. 8. C,, Title 28, § 763 (Actlon against
the United States under the Tucker Act). As this rule
governs in all actions against the Unlited States, U. 8. C,,
Title 28, § 45 (Practice and procedure In certain cases
under the interstate commerce laws) and similar statutes
are modified In so far as they contain anything incon-
slstent therewith,

SUPPLEMENTARY NOTE OF ADVISORY COMMITTEE REGARDING
THIS RULE

Note. The operation of Rule 65 (b) (Judgment) is di-
rectly affected by the Soldiers' and Sallors’ Civil Rellef Act
of 1940, 50 U. 5. C. Appendix, § 501 et seq. ' Section 200 of
the Act [60 U. 8 C, Appendix, § 520] imposes specific re-
quirements which must be fulfilled before a default judg-
ment can be entered, e. g., Ledwith v. Storkan, D. Neb.
1042, 6 Fed. Rules Serv, €)b.24, Case 2, 2 F. R. D. 5390, and
also provides for the vacation of a judgment in certain
circumstances See discussion in Commentary, Effect of
Conscription Legislation on the Federal Rules, 1040, 3
Fed. Rules Serv. 7°5; 3 Moore's Federal Practice, 1938,
Cum, Supplement § 55.02.

RULE 56.—SUMMARY JUDGMENT

(a) For claimant,

A party seeking to recover upon a claim, counter-
clalm, or cross-claim or to obtain a declaratory judg-
ment may, at any time after the expiration of 20
days from the commencement of the action or after
service of a motion for summary judgment by the
adverse party, move with or without supporting afil-
davits for a summary judgment in his favor upon all
or any part thereof.

(b) For defending party.

A party against whom a claim, counterclaim, or
cross-claim is asserted or a declaratory judgment is
sought may, at any time, move with or without sup-
porting affidavits for a summary judgment in his
favor as to all or any part thereof,

(¢) Motion and proceedings thercon,

The motion shall be served at least 10 days before
the time fixed for the hearlng. The adverse party
prior to the day of hearing may serve opposing afii-
davits., The Judgment sought shall be rendered
forthwith if the pleadings, depositions, and admis-
sions on file, together with the aflidavits, if any, show
that there is no genuine issue as to any material
fact and that the moving party 1s entitled to a judg-
ment as a matter of law. A summary judgment, in-
terlocutory in character, may be rendered on the lIs-
sue of liability alone although there is a genuine issue
as to the amount of damages.

(d) Case not fully adjudicated on meotion,
If on motion under this rule judgment is not
rendered upon the whole case or for all the relief
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asked and a trial is necessary, the court at the hear-

. ing of the motion, by examining the pleadings and
the evidence befcre it and by interrogating counsel,
shall if practicuble ascertain what material facts
exist without substantial controversy and what ma-
terial facts are actually and in good faith contro-
verted. It shall thereupon make an order specify-
ing the facts that appear without substantial con-
troversy, including the extent to which the amount
of damages or other relief is not in controversy, and
.dlrecting such further proceedings in the action as
are just. Upon the trial of the action the facts so
specified shall be deemed established, and the trial
shall be conducted accordingly,

(e) Form of affidavits; further testimony.

Supporting and opposing affidavits shall be made
on personal knowledge, shall set forth such facts as
would be admissible In evidence, and shall show
affirmatively that the affiant {s competent to testify
to the matters stated thereln. -Sworn or certifled
coples of all papers or parts thereof referred to in
_an affidavit shall be attached thereto or served
~ therewith. The court may permit affidavits to be
supplemented or opposed by depositions or by fur-
ther affidavits,

(f) When affidavits aro unavailable,

Should It appear from the affidavits of a party
opposing the motion that he cannot for reasons
stated present by affidavit facts essentlal to justify
his opposition, the court may refuse the application
for judgment or may order a continuance to permlit
afidavits to be obtained or deposltions to be taken
or discovery to be had or may make such other order
- as is just.

(g) Aflidavits made in bad faith,

Should it appear to the satisfaction of the court at
any time that any of the affidavits presented pursu-
ant to thls rule are presented in bagd faith or solely
for the purpose of delay, the court shall forthwith
order the party employing thcm to pay to the other
party the amount of the reasonable expenses which
the filing of the affidavits caused him to incur, in-
cluding reasonable attorney's fees, and any offend-
ing party or attorney may be adjudged guilty of
contempt.

NoTes oF ADVISORY COMMITTEE ON RULES

Thls rule is applicable to all actions, including those
against the United States or an officer or agency thereof

Summary judgment procedure is & method for promptly
disposing of actions in which there 1s no genulne issue
as to any material fact, It has been extensively used
tn England for more than 50 years and has been adopted
in a number of Amerjcan states. New York, for example,
has mede great use of lt. During the first nine years
after its adcption there, the records of New York county
alone show 5,800 applications for summary judgments.
Report of the Commission on the Administration of Jus-
tice in New York State (1934), p. 383. See also Third
Annual Report of the Judictal Council of the State of
New York (1937), p. 30.

In England {t was first employed only in cascs of liqui-
dated clatms, but there has been a steady enlargement of
the scope of the romedy until it is now used in actions to
recover land or chattels and in all other actions at law,
for liquidated or uniiquidated claims, except for a few
destgnated torts and breach of promise of marriage. Eng-
1ish Rules Under the Judlcature Act (The Annual Prac-
tice, 1037) O. 3, r. 6; Orders 14, 14A, and 15; see also O. 33,
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r. 8, authorizing an application for judgment at any tinie
upon admissions, In Michigan (3 Comp. Laws (1929)
§ 14260) and Illinoia (Ill. Rev. Stat. (1037) ch. 110, §§ 181,
259.15, 260.16), 1t is not limited to ilquidated demands.
New York (N. Y. R. C. P. (1037) Rule 113; sce also Rulo
107) has brought so many classes of actions under the
operation of the rule that the Commission on Admin-
{stration of Justice in New York State (1034) recom-
mend that all restrictlons be removed and that the rem-
edy be avalinble “ln any action” (p. 287). For the
history and nature of the summary judgment procedure
and citations of state statutes, see Clark and Samenow,
The Summary Judgment (1929), 38 Yale L. J. 423.

Note to Subdivision (d). Bee Rule 16 (Pre-Trial Pro=-
cedure; Formulating Issues) und the Note thercto.

Note to Subdivisions (e) and (f). These are similar to
rules in Michigan. Mich, Court Rules Ann, (Searl, 1933)
Rule 30.

NOTES OF AbVISORY COMMITTEE ON AMENDMENTS TO RULES

Note, Subdivision (a). The amendment allows a claim-
ant to move for a summary judgment at any time after
the expiration of 20 days from the commencement of the
actlon or after service of a motion for summary judg-
ment by the adverse party. This will normally operate
to permit an earlier motion by the clalmant than under
the original rule, where the phrase “at any time after the
pleading in answer thereto has been served” operntes to
prevent a claimant from moving for summary judgment,
even in & case clearly proper for 1ts exerclse, until a formal
answer has been flled. Thus in Peoples Bank v. Federal
Reserve Bank of San Francisco, N, D. Cal, 1944, 68 F. Supp.
25, the plaintiff's counter-motfon for A summary judgment
was stricken as premature, because the defendant had
not filed an answer, Sinee Rule 12 (n) allows at lenst
20 days for an answer, that time plus che 10 days required
in Rule 68 (¢) means that under original Rule 66 (r) a
minlmum pertod of 30 days recessarlly has to elapse in
evory case before tho claimant can be heard on his right to
a summary judgment. An extension of time by the court
or the service of prellminary motions of any kind will
prolong that pertod vven further., In many cases this
merely represents unnecessary delay. Seo United States
v. Adle:'s Creamery, Inc,, C. C. A, 2d, 1939, 107 F. 2d 087,
The changes are In the interest of more expeditious litign-
tion. The 20-day period, as provided, gives the defendant
an opportunity to secure counsel and determine a course
of actlon, But in a cnse where the defendant himself
makes a motion for summary judgment within that time,
there is no reason to restrict the plaintiff and the amended
rule so provides,

Subdivision (¢). The amendment of Rutle 66 (¢), by the
addition of the final sentence, resolves a doubt expressed {un
Sartor v. Arkansas Natural Gas Corp., 1044, 321 U. 8, 620,
84 S, Ct. 724. See nlso Commentary, Summary Judgment
as to Damages, 1044, 7 Fed, Rules Serv. 074; Madcirense
o Brasil S/A v. Stulman-Emrick Lumber Co., C. C. A. 2d,
1846, 147 F. 2d 399, cert. den,, 1945, 325 U. 8. 861, 65
8. Ct. 1201. It makes clear that although the question of
recovery depends on the amount of damages, the summary
Judgment rule is applicable and summary judgment may
be granted in a proper case. If the case is not fully
adjudicated it may be dealt wlth as provided in sub-
diviston (d) of Rule 568, and the right to summary re-
covery determined by a prellminary order, interlocutory in
character, and the preclse amount of recovery left for trial.

Subdivision (d). Rule 64 (a) defines *judgment” as in«
cluding o deeree and “any order from which an appeal
lies.” Subdivision (d) of Rule 56 indicates clearly, how-
ever, that n partial summary “judgment” is not n final
judgment, and, therefore, that it is not appealable, un-
less In the particular case some statute allows an appeal
from the interlocutory order involved. The partial sume-
mary jwdgment is merely a pretrial adjudication that cer-
tain issues shall be deemed eostablished for the trial of
the cnse. Thin adjudication 18 more nearly akin to the
preliminary oriler under Rule 16, and likewlise serves the
purpose of speeding up litlgation by ellminating before
trlal matters wheretn there is no genulne issue of fact.
Sec Leonard v Socony-Vacuum Oil Co., C, C. A, Tth, 1942,
130 P, 2d 635; Biggins v. Oltmer Iron Works, C. C. A.
Tth, 19046, 164 F. 2d 214; 3 Moore's Federal Practice, 1038,
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3100-3102. 8ince Interlocutory appeals are not allowed, ex-
cept where specifically provided by statute, see 3 Moore,
op, clt, supra, 3155-3156, this Interpretation 1s in line with
that policy, Leonard v. Socony-Vacuum Oil Co., supra.
8ce also Audi Vision, Inc., v. RCA M{g. Co., C. C. A. 2d,
1043, 138 F, 2d 621; Toomey v Toomey, App. D. C. 1045,
80 U. 8. App. D. C. 77, 140 F. 2d 10; Biggins v, Oltmer Iron
Works, supra; Catlin v. United States, 1945, 324 U. 8, 229,
65 8, Ct 631,

EFFFECTIVE DATE OF AMENDMENT
Effective date of amendment to this rule see Rule 88 (b).

RULE 57.—DECLARATORY JUDGMENTS

The procedure for obtaining a declaratory judg-
ment pursuant to Scction 274 (d) of the Judicial
Code, as amended, U. S. C,, Title 28, § 400, shall be
In accordance with these rules, and the right to
trial by jury may be demanded under the circums-
stances and in the manner provided in Rules 38 and
39. The existence of another adeguate remedy does
not preclude a judgment for declaratory relief in
cases where it is appropriate, The court may order
a speedy hearing of an action for a declaratory judg-
ment and may advance it on the calendar.

NoTES OF ADVISORY COMMITTEE ON RULE3

The fact that a declaratory judgment may be grarted
“whether or not further reliet 13 or could be prayed” incl-
cates that declaratory rellef is alternative or cumulative
and not c.clusive or extraordinary, A declaratcry judge
ment is appropriate when it will “terminate the ccn-
troversy” giving rise to the prcceeding. Inasmuch as it
often involves only an lssue of law on undisputed or
relatively undisputed facts, it operates frequently as a
summary procceding, justifying docketing the case for
early hearing as on a motion, as provided for in Call-
fornla (Code Clv. Proc. (Deering, 1037) § 1062a), Michl-
gan (3 Comp. Laws (1920) § 13904), and Kentucky (Codes
(Carroll, 1932) Civ, Pract, § 630a-3).

The "controversy” must necessarily be “of a justiciable
nature, thus excluding an advisory decree upon a hypo-
thetical state of facts.” Ashwander v, Tenncssee Valley
Authority, 207 U. 8, 288, 325, 56 8. Ct, 466, 473,80 L. Ed.
688, 699 (1938). The existence or nonexistence of any
right, duty, power, Mability, privilege, disability, or Im-
munity or of any fact upon which such legal relations
depend, or of a status, may be declared. The petitioner
must have a practical Interest In the declaration sought
and all parties having an Interest therein or adversely
affected must be made partles or be cited. A declaration
may not be rendered If a speclal statutory proceeding has
been provided for the adjudication of some special type
of case, but general ordinary or extraordinary legal reme-
dles, whether regulated by statute or not, are not deemed
special statutory prcceed:ngs,

When declaratory reliet will not be effective in settling
the controversy, the court may decline to grant it. But
the fact that another remedy would be equelly effective
affords no ground for declining declaratory rellef. The
demand for reliet shall state with precislon the declara-
tory judgment desired, to which may be joined u demand
for coerclve rellef, cumulatively or in the alternative; but
when coerelve rellef only is sought but is deemed un-
grantable or inappropriate, the court may sua sponte, if 1t
serves a useful purpose, grant Instead a declaration of
rights, Hasselbring v. Koepke, 263 Mich. 466, 248 N, W,
6869, 93 A. L. R. 1170 (1033). Written Instruments, in-
cluding ordinances and statutes, may be construed before
or after breach at the petition of a properly interested
party, process belng served on the private parties or publlc
officials interested. In other respects the Uniform De-
claratory Judgment Act affords a guide to the scope and
function of the Federal act. Compare &tna Life Insur-
ance Co. v. Haworth, 300 U, 8, 227, 57 8. Ct. 461, 81 L. Ed,
617, 108 A, L. R. 1000 (1937); Nashuville, Chattanooga &
St. Louis Ry. v. Wallace, 288 U. 8. 249, 53 8. Ct. 345, 77
L. Ed. 730, 87 A, L, R. 1181 (1933); Gully, Tax Collector v.
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Interstate Natural Gas Co., 82 F, 2d 145 (C. C. A, bth,
1036); Ohio Casualty Ins. Co. v. Plummer, 13 F. Supp.
160 (8. D. Tex., 1035); Borchard, Declaratory Judgments
(1034), passim, )

RULE 68.—ENTRY OF JUDGMENT

Unless the court otherwise directs and subject to
the provisions of Rule 54 (b), judgment upon the
verdiet of a jury shall be entered forthwith by the
clerk; but the court shall direct the appropriate judg-
ment to be entered upon a special verdict or upon a
general verdict accompanied by answers to inter-
rogatories returned by & jury pursuant to Rule 49,
When the court directs that a party recover only
money or costs or that all relief be denied, the clerk
shall enter judgment forthwith upon receipt by him
of the direction; but when the court directs entry of
judgment for other relief, the judge shall promptly
settle or approve the form of the judgment and direct
that it be entered by the clerk. The notation of a
judgment in the civil docket as provided by Rule
79 (a) constitutes the entry of the judgment; and the
judgment is not effective before such entry. The
entry of the judgment shall not be del'yed for the
taxing of costs.

NOTES oF ADVISORY COMMITTEE ON RULES

8ee Wis, Stat. (1835) § 270.31 (judgment entered forth-
with on verdlict of jury unless otherwise ordered), § 270.85
(where trial is by the court, entered by direction of the
court), § 270.63 (entered by clerk on judgment on ad-
mitted claim for monecy). Compare 1 Idahe Code Ann.
(1932) § 7-1101, and 4 Mont. Rev. Codes Ann. (1935)
§ 0403, which provide that judgment In jury cases be
entered by clerk within 24 hours after verdict unless
court otherwige directs, Conn. Practice Book (1034) § 200,
provides that all judgments shall be entered within one
week after rendition. In some States such as Whashington, -
2 Rev, Btat. Ann. (Remington, 1932) § 431, In jury cases
the judginent 1s entered two days after the return of
verdict to glve time for making motion for new trial;
§ 435 (ibid.), provides that all judgments shall be entered
by the clerk, subject to the court's direction.

NoTES oF ADViSory COMMITTEE ON AMENDMENTS TO RuLEs

Note. The reference to Rule 54 (b) Is made necessary
by the amendment of that rule.

Two changes huve been made in Rule 58 in order to
clarlfy the practice, The substitution of the 1nore inclu-
slve phrase “all rellef be denled” for the words ‘‘there be
no recovery", makes it clear that the clerk shall enter the
judgment forthwity in the situations specified without -
awaiting the filing of a formal judgment approved by the
court. The phrase “all rellef be denied” covers cascs such
as the denial of a bankrupt's discharge and simllar situa-
tions where the rellef sought is refused but there s
Hterally no denlal of a “recovery”.

The addition of the last sentence In the rule emphasizes
that judgments are to be entered promptly by the clerk
without walting for the taxing of costs. Certain district
court rules, for example, Civil Rule 22 of the Southern
District of New York-——until its annulment Oct. 1, 1945,
for conflict with this rule—and the like rule of the Eastern
District of New York, are expressly In conflict with this
provision, although the federal law is of fong standing
and well settled. Fowler v. Hamill, 16891, 130 U. 8. 549,
11 8. Ct, 863; Craig v. The Hartford, C. C. Cal. 1858, Fed,
Cas, No. 3,333; Tuttle v. Claflin, C. C. A. 2d, 1895, 60 Fed.
7, cert. den., 1897, 166 U, 8, 721, 17 8, Ct, 092; Prescott &
A.C. Ry.Co.v. Alchison, T. & 8. F. R. Co., C.C. A. 2d, 1897,
84 Fed. 213; Stallo v. Wagner, C. C, A, 2d, 1017, 245 Fed,
836, 639-40; Brown v, Parker, C. C. A. 8th, 1809, 07 Fed.
446; Allis-Chalmers v. United States, C. C, A, Tth, 1908,
162 Fed. 679. And thls applles even though state law is
to the contrary. United States v. Nordbye, C. C. A. 8th,
1935, 76 F. 2d 744, 746, cert. den., 183b, 208 U, 8, 672, 66
8, Ct. 103. Inasmuch as it has been held that fallure
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Rule 55

Unlted States—Continued
Tort claims agalnst, judgment as bar to actlon
against employee, see section 2676.

Vacation of judgment, errors not affecting substantial
rights not ground for, see rule 61.

Verdict submitted on written interrogatories to jury,
Jjudgment on, see rule 49 (b).

Writs of coram nobls, coram vobls and audita querela
abollshed, see rule 60 (b).

RULE 55.—DEFAULT
(a) Entry.

When a party against whom a judgment for af-
firmative relief is sought has failed to plead or
otherwise defend as provided by these rules and
that fact is made to appear by affidavit or otherwise,
the clerk shall enter his default.

(b) Judgment.

Judgment by default may be entered as follows:

(1) By the Clerk. When the plaintiff’s claim
against a defendant is for a sum certain or for a
sum which can by computation be made certain, the
clerk upon request of the plaintiff and upon affidavit
of the amount due shail enter judgment for that
amount and costs against the defendant, if he has
been defaulted for fatiure to appear and if he is not
an infant or incompetent person.

(2) By the Court. In all other cases the party
entitled to a judgment by default shall apply to the
court therefor; but no judgment by default shall be
entered against an infant or ‘ncompetent person un-
less represented in the action by a general guardian,
committee, conservator, or other such representative
who has appeared therein. If the party against
whom judgment by default is sought has appeared in
the action, he (or, if appearing by representative,
his representative) shall be served with written
notice of the application for judgment at least 3 days
prior to the hearing on such application. If, in
order to enable the court to enter judgment or to
carry it into effect, it is necessary to take an ac-
count or to determine the amount of damages or to
establish the truth of any averment by evidence or
to make an investigation of any other matter, the
court may conduct such hearings or order such ref-
erences as it deems necessary and proper and shall
accord a right of trial by jury to the parties when and
as required by any statute of the United States.

(c) Setting aside default.

For 300d cause shown the court may set aside an
entry of default and, if a Judgment by default has
been entered, may likewise set it aside in accordance
with Rule 60 (b).

(d) Plaintiffs, counterclaimants, cross-claimants,

The provisious of this rule apply whether the
party entitled to the judgment by default is a plain-
tiff, a third-party plaintiff, or a party who has
pleaded a cross-claim or counterclaim. In all casesa
Judgment by default is subject to the limitations
of Rule 54 (c).

(e) Judgment against the United States.

No judgment by default shall be entered against
the United States or an officer or agency thercof
unless the claimant establishes his claim or right to
relief by evidence satisfactory to the court,

NOTES OF ADVISORY COMMITTEE ON RULES

This represents the joining of the equity decree pro
confesso (former Equity Rules 12 (Issue of Subpena—
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Time for Answer), 16 (Defendant to Answer—Default—
Decree Pro Confesso), 17 (Decree Pro Confesso to be Fol-
lowed by Final Decree—Setting Aslde Default), 20 (De-
fenses—How Presented), 31 (Reply—When Required--
When Cause at Issue)) and the judgment by default now
governed by U. 8. C., Title 28, former § 724 (Conformity
act). For dismissal of an actlon for fallure to comply
with these rules or any order of the court, see rule 41 (b).

Note to Subdivision (a). The provision for the entry
of default comes from the Massachusetts practice, 2 Mass.
Gon, Laws (Ter. Ed., 1932) ch. 231, § 67. For afidavit of
default. see 2 Minn, Stat. (Mason, 1927) § 9266.

Note to Subdivision (b). The provision in paragraph
(1) for the entry of judgment by the clerk when plain-
tiff clalms a sum certain is found i{n the N, Y. C. P. A,
(1937) §4856. In Callf. Code Civ. Proc. (Deering, 1937)
§ 585 (1), and in Conn. Practice Book (1934) §47. For
provistons similar to paragraph (2), compare Callf. Code,
supra, §585 (2); N. Y. C. P. A. (1037) §400; 2 Minn,
Stat. (Mason, 1927) §9256 (3); 2 Wash. Rev, 8tat. Ann.
(Remington, 1932) § 411 (2). U. 8. C., Title 28, § 786
(Action to recover forfeiture in bond) and similar stat-
utes are preserved by the last clause of paragraph (2).

Note to Subdivision (e). This restates substantially
the last clause of U, 8. C,, Title 28, former § 763 (Action
agalnst the Unlted States under the Tucker Act). As this
rule governs in all actlons against the United States,
U. 8. C., Title 28, former § 45 (Practice and procedure in
certain cases under the {nterstate commerce laws) and
similar statutes are modified in so far as they contain
anything inconsistent therewith,

SUPFLEMENTARY NOTE OF ADviSORY COMMITIZE REGARDING
THIS RULE

Note. The operatton of Rule 55 (b) (Judgment) is di-
rectly affected by the Soldiers' and Sallors’ Clvil Rellef Act
of 1840, 50 U, S. C. Appendix, § 501 et seq. Section 200 of
the Act [50 U. 8. C. Appendix, § 520] imposes specific re:
quirements which must be fulfiiled before a default judg-
ment can be entered, e. g., Ledwith v. Storkan, D. Neb.
1942, 6 Fed. Rules Serv. 60b.24, Case 2, 2 F. R. D. 539, and
also provides for the vacatlon of a Judgment in certain
clrcumstances. See discussion {n Commentary, Effect of
Conscription Legislation on the Federal Rules, 1940, 3
Fed. Rules Serv. 725; 3 Moore's Federal Practice, 1938,
Cum. Supplement § 65.02.

CROSS REFERENCES

Demand for judgment, see rule 548 (c).

Faflure to serve answers to Interrogatories, entry of
default judgment, see rule 37 (d).

Rellef awarded on default, see rule 564 (c).

Summons as notice to defendant, judgment by default
will be entered on failure to appear and defend, see
rule 4 (b),

RULE 56.—SUMMARY JUDGMENT

(a) For claimant.

A party seeking to recover upon a claim, counter-
claim, or cross-claim or to obtain a declaratory judg-
ment may, at any time after the expiration of 20
days from the commencement of the action or after
service of a motion for summary judgment by the
adverse party, move with or without supporting affi-
davits for a summary judgment in his favor upon all
or any part thereof.

(b) For dcfending party.

A party against whom a claim, counterclaim, or
cross-claim is asserted or a declaratory judgment is
sought may, at any time, move with or without sup-
porting affidavits for a summary judgment in his
favor as to all or any part thereof.

(c) Motion and proceedings thereon.

The motion shall be served at least 10 days before
the time fixed for the hearing. The adverse party
prior to the day of hearing may serve opposing af-
fidavits, The judgment sought shall be rendered
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forthwith if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with
the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law,
A summary judgment, interlocutory in character,
may be rendered on the issue of liability alone al-
though there is a genuine issue as to the amount
of damages.

(d) Case not fully adjudicated on motion.

If on motion under this rule judgment is not
rendered upon the whole case or for all the relief
asked and a trial is necessary, the court at the hear-
ing of the motion, by examining the pleadings and
the evidence before it and by interrogating counsel,
shall if practicable ascertain what material facts
exist without substantial controversy and what ma-
terial facts are actually and in good faith contro-
verted. It shall thereupon make an order specify-
ing the facts that appear without substantial con-
troversy, including the extent to which the amount
of damages or other relief {s not in controversy, and
directing such further proceedings in the action as
are just. Upon the trial of the actlon the facts so
specified shall be deemed established, and the trial
shall be conducted accordingly.

(e) Form of affidavits; further testimony; defense
required.

Supporting and opposing affidavits shall be made
on personal knowledge, shall set forth such facts
as would be admissible in evidence, and shall show
affirmatively that the aflant is competent to testify
to the matters stated therein. Sworn or certified
copies of all papers or parts thereof referred to in
an affidavit shell be attached thereto or served there-
with., The court may permit affidavits to be supple-
mented or opposed by depositions, answers to inter-
rogatories, or further affidavits. When a motion for
summary judgment is made and supported as pro-
vided in this rule, an adverse party may not rest
upon the mere allegations or denials of his pleading,
but his response, by affidavits or as otherwise pro-
vided in this rule, must set forth specific facts show-
ing that there is a genuine issue for trial. If he
does not so respond, summary judgment, if appro-
priate, shall be entered against him.

(f) When affidavits are unavailable.

Should it appear from the affidavits of a party
opposing the motion that he cannot for reasons
stated present by affidavit facts essential to justify
his opposition, the court may refuse the application
for judgment or may order a continuance to permit
affidavits to be obtained or depositions to be taken
or discovery to be had or may make such other order
as is just.

(¢) Affidavits made in bad faith.

Should it appear to the satisfaction of the court at
any time that any of the affidavits presented pursu-
ant to this rule are presented in bad faith or solely
for the purpose of delay, the court shall forthwith
order the party employing them to pay to the other
party the amount of the reasonable expenses which
the filing of the affidavits caused him to incur, in-
cluding reasonable attorney’s fees, and any offend-
ing party or attorney may be adjudged guilty of
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contempt. As amended Dec. 27, 1946, effective
March 19, 1948; Jan. 21, 1963, effective July 1, 1963.

NoTES oF ADVISORY COMMITTEE ON RuLEs

This rule is applicable to all actlons, including those
against the United States or an officer or agency thereof,

Summary judgment procedure is a methed for promptly
disposing of actlons in which there Is no genuine Issue
as to any material fact. It has been extensively used
in England for more than 50 years and has been adopted
in a number of American states. New York, for example,
has made great use of it. During the first nine years
after its adoption there, the records of New York county
alone show 65,600 applications for summary judgments.
Report of the Commission on the Administration of Jus-
tice {n New York State (1034), p. 383. Sce also Third
Annual Report of the Judicial Council of the S8tate of
New York (1037), p. 30.

In England it was first employed only in cases of liqui-
dated claims, hut there has been a steady enlargement of
the scope of the remedy until it 1s now used In actions to
recover land or chattels and in all other actlons at law,
for liquldated or unliquldated claims, except for a few
designated torts and breach of promise of marriage. Eng-
lish Rules Under the Judicature Act (The Annual Prace
tice, 1837) O. 3, r. 6; Ordcrs 14, 14A, and 15; sce also O. 32,
r. 6, authorizing an application for judgment at any tlme
upon admissions. In Michigan (3 Comp. Laws (1929)
§ 14260) and Illinols (II. Rev. Stat. (1037) ch. 110, §§ 181,
260.15, 269.18), 1t 1s not limited to liquldated demands.
New York (N. Y, R. C. P. (1837) Rule 113; see also Ruic
107) has brought so many classes of actlons under the
operation of the rule that the Commilssion on Admin-
istration of Justice In New York State (1934) recom-
mend that all restrictions be removed and that the rem-
edy be avallable "in any action” (p. 287). For thc
history and nature of the summary judgment procedure
and cltatlons of state statutes, see Clark and Samenow,
The Summary Judgment (1928), 38 Yale L. J. 423

Note to Subdivision (d). See Rule 18 (Pre-Trial Pro-
cedure; Formulating Issues) and the Note thereto.

Note to Subdivisions (e) and (f) These are similar to
rules in Michlgan. Mich, Court Rules Ann. (8earl, 1033)
Rule 30.

NoTEs OF ApVISORY COMMITTEE ON 1946 AMENDMENTS TO
RULES

Note. Subdivision (a). The amendment allows a clalm-
ant to move for a summary judgment at any time afler
the expliration of 20 days from the commcncement of the
actlon or after service of a motion for summary judg-
ment by the adverse party. This will normally operate
to permit an earlier motion by the clalmant than under
the original rule, where the phrase “at any time after the
pleading in answer thereto has been served” operates to
prevent a clalmant from moving for summary judgment,
even In a case clearly proper for its exercise, until a formal
answer has been filled. Thus In Peoples Bank v. Federal
Rescrve Bank of San Francisco, N. D. Cal, 1944, 68 F. Supp.
25, the plaint!fl’s counter-motion for a summary judgment
was stricken as premature, because the defendant had
not filed an answer. Since Rule 12 (a) allows at least
20 days for an answer, that time plus the 10 days required
in Rule 66 (¢) means that under original Rule 66 (a) a
minimum perlod of 30 days necessarily has to elapse In
every case before the claimant can be heard on his right to
a simmary judgment, An extenslon of timc by the court
or the service of prellminary motlons of any kind will
prolong that pertod even further. In many cascs thils
merely represents unnecessary delay. See United States
v. Adler's Creamery, Inc., C. C. A. 2d, 1939, 107 F. 2d 087,
The changes are In the interest of more expeditlious litiga-
tion. The 20-day perlod, as provided, gives the defendant
an opportunity to secure counsel and determine a course
of actlon, But tn a casc where the defendant himself
makes a motion for summary judgment within that time,
there is no reason to restrict the plaintiff and the amended
rule so provides.

Subdivision (c). The amendment of Rule 568 (c), by the
addition of the ilnal sentence, resolves a doubt expressed In
Sartor v. Arkansas Natural Gas Corp., 1944, 321 U. 8, 620,
64 S. Ct. 724, See also Commcentary, Summary Judgment
as to Damages, 1044, 7 Fed. Rules Serv. 874; Madeirense
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Do Brasil S/A v, Stulman-Emrick Lumber Co., C. C. A. 2d,
1845, 147 F. 2d 399, cert. den., 1845, 326 U. 8. 861, 65
8. Ct. 1201. It makes ciear that although the question of
recovery depends on the amount of damages, the summary
judgment rule is applicable and summary judgment may
be granted in a proper casn, If the case Is not fully
adjudicated it may be dealt with as provided in sub-
divislon (d) of Rule 66, and the right to summary re-
covery determined by a prellminary order, interlocutory in
character, and the precise amount of recovery left for trlal,

Subdivision (d). Rule 54 (a) defines “judgment” as in-
cluding a decree and "any order from which an appeal
ljes.” Bubdivision (d) of Rule 56 indlcates clearly, how-
ever, that a partial summary “judgment” is not a final
judgment, and, therefore, that it is not appealable, un-
less in the particuiar case some statute allows an appeal
from the interlocutory order involved. The partial sum-
mary judgment {s mercly a pretrial adjudication that cer-
tain issues shall be deemed estabiished for the trial of
the case. Thils adjudication ls more nearly akin to the
preliminary order under Rule 16, and likewlse serves the
purpose of speeding up ltigatlon by ellmlnating before
trial matters wherein there i{s no genuine Issue of fact.
See Leonard v. Socony-Vacuum Oil Co., C. C. A. Tth, 1042,
130 F. 2d 535; Biggins v. Oltmer Iron Works, C. C. A.
7th, 1946, 154 F. 2d 214; 3 Moore's Federal Practice, 1838,
3190—3192. Since interlocutory appeals are not allowed,
except where speclfically provided by statute, see 3 Moore,
op. cit. supra, 31553166, this interpretation is in line with
that policy, Leonard v. Socony-Vacuum Oil Co., supra.
See nlso Audi Vision, Inc., v. RCA Mfg. Co, C. C. A, 2d,
1943, 136 F. 2d 621; Toomey v. Toomey, App. D. C. 1845,
80 U, S. App. D. C. 77, 149 F. 2d 19; Biggins v. Oltmer Iron
Works, supra; Catlin v. United Sintes, 1945, 324 U. 8, 229,
656 8. Ct. 631.

1ToTES OF ADVISORY COMMITTEE ON 1563 AMENDMENTS TO
RuLES

Subdlvision (¢). By the amendment “answers to inter-
rogatorles” are included among the materials which may
be considered on motion for summary fudgment. The
phrase was inadvertently omitted from the rule, see
3 Barron & Holtzoff, Federal Practlce and Procedure
160--60 (Wright ed. 1858), and the courts have generally
reached by Interpretation the result which will here-
after be requlred by the text of the amended rule. See
Annot., 74 ALL.R. 2d 884 (1960).

Subdlvision (e). The words “answers to interroga-
torles” are added in the third sentence of thls subdivi-
sion to conform to the amendment of subdiviston (c).

The last two sentences are added to overcome a line
of cases, chiefly in the Third Circuit, which has Impaired
the utility of the summary judgment device. A typlcal
case is as follows: A party supports his motion for sum-
mary Judgment by afidavits or other evidentiary mat-
ters sufficient to show that there is no genulne issue as
to a materlal fact. The adverse party, In opposing the
motlon, does not produce any evidentiary matter, or
produces some but not enough to establish that there
is a genuine ssue for trlal. Instead, the adverse party
rests on averments of hls pleadings which on their
face present an issue. In thls situation Third Clreult
cases have taken the view that summary judgment must
be denled, at least if the averments are "well-pleaded,"
and not supposltious, conclusory, or ultlmate. See Fred-
erick Hart & Co., Inc. v. Recordgraph Corp., 169 F, 2d
680 (3d Cir. 1948); United States ex rel. Kolton v. Hai-
pern, 260 F. 2d 580 (3d Cir. 1958): United States ex rel.
Nobles v. Ivey Bros. Constr. Co., Inc,, 181 F, Supp. 383
(D. Del. 1861); Jamlson v. Pennsylvania Salt Mfg. Co,,
22 FRD. 238 (W.D. Pa, 1858); Bunny Bear, Inc. v. Den-
nis Mitchell Industries, 139 F. Supp. 542 (E.D. Pa. 1956);
Levy v. Equitable Life Assur. Soclety, 18 F.R.D. 164 (ED.
Pa. 1865).

The very mission of the summary judgment procedure
is to plerce the pleadings and to assess the proof in order
to see whether tuere ls a genuine need for trial. ‘The
Third Circuit doctrine, which permits the pleadings
themselves to stand in the way of granting an otherwise
justified summary judgment, is incompatible with the
basic purpose of the rule. See 6 Moores Federal Prac-
tice 2060 (2d cd. 1953); 3 Barron & Holtzoff, supra,
§ 1235.1.
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It 18 hoped that the amendment will contribute to
the more effective utilization of the salutary device of
summary judgment.

The amendment is not intended to derogate from the
solemnity of the plendings. Rather 1t recognizes that,
despite the best efforts of counsel to make his plendings
accurate, they may be overwhelmingiy contradicted by
the proof avallable to his adversary.

Nor is the amendment designed to affect the ordlnary
standards applicable to the summary judgment motion,
80, for example;: Where an issue as to a material fact
cannot be resolved without observation of the demeanor
of witnesses in order to evaluate thelr credibility, sum-
mary judgment I8 not appropriate. Where the eviden-
tiary matter in support of the motlon does not establish
the absence of a genuine lssue, summary judgment must
be denied even if no opposing evidentiary matter is pre-
sented. And summary judgment may be inappropriate
where the party opposing it shows under subdivislon (f)
that he cannot at the time present facts essentinl to
Justity hls oppositlon.

CrOSS REFERENCES

Dlsmlssal of actlon prior to service of motion for
summary judgment, see rule 41 (a) (1).
Findings of fact and conclusions of law unnecessary,
see rule 52 (a).
Injunctions, single judge not to enter summary judg-
ment, see section 2284 (65) of this title.
Motlons treated as for summary judgment—
Dismiss for fallure of pleading to state a claim
upon which rellef can be granted, see rule 12 (b),
Judgment on the pleadings, see rule 12 (c).

RULE 57.—DECLARATORY JUDGMENTS

The procedure for obtaining a declaratory judg-
ment pursuant to Title 28, U. S. C., § 2201, shall be
in accordance with these rules, and the right to trial
by jury may be demanded under the circumstances
and in the manner provided in Rules 38 and 39. The
existence of another adequate remedy does not pre-
clude a judgment for declaratory relief in cases
where it is appropriate. The court may order a
speedy hearing of an action for a declaratory judg-
ment and may advance it on the calendar. As
amended Dec. 29, 1948, effective Oct. 20, 1949,

NOTES oF ADbviSORY COMMITTEE ON RULES

The fact that a declaratory judgment may be granted
“whether or not further rellef is or could be prayed” indt-
cates that declaratory rellef 1s alternative or cumulative
and not exclusive or extraordinary. A declaratory judg-
ment Is appropriate when it wiil “terminate the con-
troversy” giving rlse to the proceeding. Inasmuch as it
often invoives only an issue of law on undisputed or
relatlvely undisputed facts, It operates frequently as a
summary proceeding, justifying docketing the case for
early hearlng as on n motion, as provided for in Call-
fornin (Code Civ. Proc. (Deering, 1837) §1062a), Mlchl-
gan (3 Comp. Laws (1929) §13904), and Kentucky (Codes
(Carroil, 1832) Clv. Pract. § 639a-3).

The “controversy" must necessartly be “of a justiciable
nature, thus excluding an advisory decree upon a hypo-
thetical state of facts” Ashwander v. Tennessce Valley
Authority, 207 U, 8. 288, 325, 56 8, Ct. 466, 473, 80 L. Ed.
688, 699 (1936). The exlstence or nonexistence of any
right, duty, power, llabiiity, privilege, disability, or im-
munlty or of any fact upon which such legal relations
depend, or of a status, may be deciared. The petitioner
must have a practical interest in the declaration sought
and all parties having an interest thereln or adversely
affected must be made parties or be cited. A deciaration
may not be rendered If a speclal statutory proceeding has
been provided for the adjudication of some speclal type
of case, but general ordinary or extraordinary legni reme-
dies, whether regulated by statute or not, are not deemed
specinl statutory proceedings.

When declaratory relief will not be effective in settling
the controversy, the court may decline to grant it. But
the fsct that another remedy wouid be equally effective
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1954 FLORIDA RULES OF
CIVIL PROCEDURE

ORDER

Effective date June 1, 1954

IN THE SUPREME COURT OF FLORIDA
JANUARY TERM, A. D. 1954

MONDAY, MARCH 15, 1954

EN BANC.

ORDER ADOPTING AND PROMULGATING 1954 *¥
FLORIDA RULES OF CIVIL PROCEDURE TO **
GOVERN LITIGANTS IN SUITS OF A CIVIL %
NATURE AND ALL SPECIAL STATUTORY PRO- **
CEEDINGS IN THE COURTS THEREIN NAMED. **

The Proposed Rules are before the Court on petition of the Committee
on Civil Procedure of The Florida Bar to adopt and promulgate the Rules
of Civil Procedure embodied in the report of the said Committee which were
arrived at after numerous meetings of the Committee and two joint meetings
of said Committee and the Committee on Rules of this Court. It appearing
that said proposed Rules were seasonably published in the Florida Bar Journal,
and, after due notice, a hearing before this Court was had on March 2nd, 1954,
and it further appearing that only minor changes in said Proposed Rules not
involving changes in substance were made by the Committee on Rules of this
Court and by this Court after said hearing and that no member of the Bar
appeared at said hearing opposing said Proposed Rules; and the members
of the Court being of the opinion that said Proposed Rules, if adopted, will
aid dispatch in litigation, lower the cost of litigation, simplify procedure and
aid in the dispensation of justice, it is, therefore

ORDERED that the Proposed Rules numbered from Rule A to Rule 3.20
both inclusive, as they appear in the copy thereof attached hereto and desig-
nated as ‘“1954 Florida Rules of Civil Procedure,” be and the same are hereby
adopted and shall have the scope and operation in the Courts of this State
set out in said Rule A,

IT IS FURTHER ORDERED that all actions, suits or proceedings com-
menced or instituted on or after the 1st day of June 1954, shall be prosecuted
under the “1954 Florida Rules of Civil Procedure,” and that all actions, suits
and proceedings commenced or instituted prior to the 1st day of June 1954,
shall be prosecuted to conclusion under the Rules presently existing and
governing procedure with respect to such actions, suits or proceedings.

ROBERTS, C. J., TERRELL, THOMAS, SEBRING, HOBSON, MATHEWS and
DREW, JJ., concur.




1954 FLORIDA RULES OF
CIVIL PROCEDURE

RULE A. SCOPE AND TITLE OF RULES.

These rules are applicable to all suits
of a civil nature and all special statutory pro-
ceedings in the Circuit Courts, County Judge’s
Courts, County Courts and Civil Courts of
Record, whether recognizable as cases at law
or in equity, with the exception that the form,
content, procedure and time for pleading in all
special statutory proceedings shall be as pre-
seribed by the statutes providing for such pro-
ceedings, unless these rules shall specifically
provide to the contrary. These rules shall be
construed to secure the just, speedy and in-
expensive determination of every action.

RULE B. The rules in Section I are applic-
able to both actions at law and suits in equity.

RULE C. The rules in Section II are ap-
plicable only to actions at law.

RULE D. The rules in Section III are ap-
plicable only to suits in equity.

RULE E. These rules shall be known and
cited as the 1954 Rules of Civil Procedure.

Committee Note: See order of the Supreme
Court of Florida effective January 1, 1950, adopt-
ing the existing common law and equity rules.
For clarity, County Judge’s Courts are included
as some question has existed as to whether the
rules are applicable theretc. See also former Com-
mon Law. Rules 61 and 62 and former Equity
Rule 79. This rule is somewhat adapted from
Federal Rule 1. For convenience and to facilitate
numbering of rules that may later be added, a
decimal system of numbering sections and rules
patterned after that in use in Florida Statutes is
adopted.

LAW AND EQUITY
SECTION 1.
RULE 1.1. COURTS AND JUDGES.

(a) Wherever in these rules reference is
made to the court, the same shall be construed
to apply to a judge thereof whenever the con-
text shall require or permit.

(b) Where there is more than one judge of
a trial court, the judge longest in continuous
service and able to act shall be the presiding
judge for administrative purposes, and the
judges of such court may provide by local rule
for the distribution of the work of such court
to the judges thereof.

Cemmittee Note: Combination of Common Law
Rules 1 and 2.

RULE 1.2.
DOCKET.

(a) Every suit of a civil nature shall be

WHEN ACTION COMMENCED.

deemed as commenced when the complaint is
filed; except that the ancillary proceedings
shall be deemed as commenced when the writ
is issued or the pleading setting forth the
claim of the party initiating the action is filed.

(b) The Clerk shall keep both a common
law docket and an equity docket. He shall
enter all cases as they are commenced in the
appropriate docket. He shall also make memo-
randum entries showing the progress of the
cause.

(e) Unless otherwise specifically provided
by statute, special statutory proceedings shall
be entered in the common law docket.

Committee Note: Common Law Rule 4 and
Equity Rule 4. Subsection (¢) is new.

RULE 1.3. RULE DAY ABOLISHED PRO-
CESS.

(a) For the purpose of return date of
process and filing of pleadings under these
rules, Rule Days are hereby abolished.

(b) Upon the commencement of the action,
summons shall be forthwith issued by the Clerk
and delivered for service without praecipe.

(¢c) Service of process may be made by any
officer authorized by law to serve process; but
if such officer shall, for any reason be dis-
qualified or unable to act, the Court nray
appoint any competent person not interested
in the case on trial to serve such process. The
person serving the process shall make proof
of service thereof to the court promptly and
in any event within the time during which the
person served must respond to the process.
If service is made by a person appointed by
the court for such purpose, he shall make
affidavit thereof. Failure to make proof of
service shall not affect the wvalidity of the
service.

(d) If there is more than one defendant,
the clerk shall issue as many writs of summons
against the several defendants as may be di-
rected by the plaintiff or his attorney. When
any summons shall be returned not executed
or returned improperly executed as to any
defendant, the plaintiff shall be entitled to
such additional summons against such de-
fendant or defendants, as may be required to
effect service.

(e) Where suit is brought against two or
more defendants and summons is served on
one or more, but not on all, and the Sheriff
returns that any defendant not served does .
not reside in the county, the plaintiff may pro-
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ceed against the defendants served, noting the
fact of non-service as to such defendants not
served; or, the plaintiff may, at his option,
order additional originals and copies of sum-
mons to be delivered to the sheriffs of the
counties in which such defendants reside to
be served and returned according to law.
Nothing contained herein shall be construed
to prevent the plaintiff from bringing suit
thereafter against any defendant not served
for the same claim or demand, but the plaintiff
shall have satisfaction of only one judgment
or decree rendered for the same claim or de-
mand.

(f) Service of process by publication may
be made in appropriate cases as provided by
statutes.

(g) At the time of personal service of
summons there shall be delivered to the party
upon whom service is made a copy of the com-
plaint, affidavit, petition or other initial plead-
ing. The date and hour of service shall be
endorsed by the person making the service,
on the original summons and all copies of it.

“ (h) In cases of constructive service, copies
of the plaintiff’s initial pleadings shall be
furnished to the clerk and by him mailed with
the notice of suit to all parties whose addresses
are stated in the initial pleading or affidavit.

(i) It shall be the duty of the plaintiff to
furnish the person making service, or mailing
notice of suit, with such copy, or copies, as
may be necessary.

(j> The statutory compensation allowed for
making service shall not be increased by the
simultaneous delivery or mailing of the copy
of the initial pleading in conformity with the
requirements of this rule.

Committee Note: Common Law Rule 5 and
Equity Rule 5. (c¢) has been conformed in part
to Federal Rule 4(g).

RULE 14. SERVICE OF PLEADINGS
AND PAPERS.

(a) Every pleading subsequent to the initial
pleadings, unless the court otherwise orders,
and every order, judgment or decree not entered
in open court, every written motion unless it
is one as to which a hearing ex parte is
authorized, and every written notice, demand
and similar paper shall be served on each
party affected thereby, but no service need
be made on parties against whom a default
or decree pro confesso has been entered except
that pleadings asserting new or additional
claims for relief against them shall be served
in the manner provided by law for service of
summons.

(b) How Made. Wherever under these rules
service is required or permitted to be made
upon a party represented by an attorney the
service shall be made upon the attorney un-
less service upon the party himself is ordered
by the court. Service upon the attorney or
upon a party shall be made by delivering a
copy to him or by mailing it to him at his last
known address or, if no address is known, by
leaving it with the clerk of the court. Delivery

of a copy within this rule shall mean: handing
it to the attorney or to the party; or leaving
it at his office with his clerk or other person
in charge thereof; or, if there is no one in
charge, leaving it in a conspicuous place there-
in; or, if the office is closed or the person to
be served has no office, leaving it at his usual
place of abode with some person of his family
above fifteen years of age and informing such
person of the contents thereof. Service by
mail shall be deemed complete upon mailing.

(¢) In actions where the parties are un-
usually numerous the court may on motion
or on its initiative, regulate the service con-
templated by these rules in such manner as
may be found to be just and reasonable.

(d) Filing. All original papers, copies of
which are required to be served upon parties,
shall be filed with the court either before
service or immediately thereafter.

(e) Filing With the Court Defined. The
filing of pleadings and other papers with the
court as required by these rules shall be made
by filing them with the clerk of the court,
except that the judge may permit the papers
to be filed with him, in which event he shall
note thereon the filing date and transmit them
to the office of the clerk.

(f) Certificate of Service.
(1) When any attorney shall in substance
certify:
“I do certify that copy (copies)
hereof have been furnished to
(Here insert name or names) by
(delivery) (mail) this. .
day of . IR |
-  Attorney”
the certificate shall be taken as prima facie
proof of such service in compliance with all
rules of court and law.

(2) Where practicable to do so, such cer-
tificate of counsel shall be endorsed on the
face of such matter filed in any court.

Committee Note: Adaptation of Common Law
Rule 6 and Equity Rule 6.

RULE 1.5. ATTORNEYS.

(a) Every pleading of a party represented
by an attorney shall be signed by at least one
attorney of record in his individual name,
whose address shall be stated and who shall
be duly licensed to practice law in Florida, and
he may be required by an order of court to
vouch for his authority to represent and give
the address of such party. Except when other-
wise specifically provided by these Rules,
pleadings as such need not be verified or ac-
companied by affidavit. The signature of an
attorney shall constitute a certificate by him
that he has read the pleadings; that to the best
of his knowledge, information, and belief there
is good ground to support it; and that it is
not interposed for delay. If a pleading is not
signed, or is signed with intent to defeat the
purpose of this rule, it may be stricken as sham
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and false and the action may proceed as though
the pleading had not been served.

(b) A party who has no attorney but rep-
resents himself shall sign his pleading and
state his address.

(¢) No attorney or other officer of court
shall enter himself or be taken as bail or surety
in any proceeding in court on pain of being
considered in contempt.

(d) No private agreement or consent be-
tween parties or their attorneys in respect to
the proceedings in a cause shall be of any
force before the court, unless the evidence
thereof shall be in writing, subscribed by the
party or his attorney, against whom it is
alleged; provided, however, that parole agree-
ments may be made before the court, if
promptly made a part of the record, or in-
corporated in the stenographic notes of the
proceedings.

Committee Note:
Equity Rule 7.

RULE 1.6. TIME.

(a) Computation. In computing any period
of time prescribed or allowed by these rules,
by order of court, or by any applicable statute,
the day of the act, event or default from which
the designated period of time begins to run
is not to be included. The last day of the
period so computed shall be counted, unless
it is a Sunday or a legal holiday, in which
event the period shall run until the end of a
next day which is neither a Sunday nor a
legal holiday. When the period of time pre-
scribed or allowed shall be less than 7 days,
intermediate Sundays and legal holidays shall
be excluded in the computaticn. A half holi-
day shall be considered as any other day and
not as a holiday.

(b) Enlargement. When by these rules or
by a notice given thereunder or by order of
court an act is required or allowed to be done
at or within a specified time, the court for
cause shown may, at any time in its discre-
tion (1) with or without notice, order the
period enlarged if request therefor is made
before the expiration of the period originally
prescribed or as extended by a previous order
or (2) upon motion made and notice after
the expiration of the specified period permit
the act to- be done where the failure to act
was the result of excusable neglect; but it
may not, except as provided by law, extend
the time for making a motion for new trial,
for taking an appeal, or for making a motion
for a directed verdict.

(¢) Unaffected by Expiration of Term. The
period of time provided for the doing of any
act or the taking of any proceeding shall not
be affected or limited by the continued ex-
istence or expiration of a term of court. The
continued existence or expiration of a term
of court in no way affects the power of a
court to do any act or take any proceeding
in any civil action which has been pending
before it.

Common Law Rule 12 and

(d) For Motions. A copy of any written
motion which may not be heard ex parte and
a copy of the notice of the hearing thereof,
shall be served on the adverse party a reason-
able time before the time specified for the
hearing.

Committee Note: Common Law Rule 3.
formed to Federal Rule 6(c).

(e) Additional Time After Service by Mail.
Whenever a party has the right or is required
to do some act or take some proceedings within
a prescribed period after the service of a
notice or other paper upon him and the notice
or paper is served upon him by mail, 3 days
shall be added to the prescribed period.

Committee Note: Common Law Rule 7 and
Equity Rule 32, with word “legal” inserted before
“holiday” and “holidays” in subsection (a).

RULE 1.7. PLEADINGS.

(a) There shall be a complaint and an
answer and there shall be a reply if the answer
contains a counterclaim (set-off or recoup-
ment) or a cross-claim. No additional plead-
ings, other than motions provided by these
Rules, shall be allowed, except that the court
may order a reply to an answer.

(b) An application to the court for an
order shall be by motion which, unless made
during a hearing or trial, shall be made in
writing, shall state with particularity the
grounds therefor, and shall set forth the relief
or order sought. The requirement of writing
is fulfilled if the motion is stated in a written
notice of the hearing of the motion.

(¢) Every pleading shall contain a caption
setting forth the name of the court, the title
of the action, and a designation as in (a) of
this rule. The caption of the pleading shall
also state the name of the first party on each
side with an appropriate indication of other
parties.

(d) The rules applicable to captions, sign-
ing, and other matters of form of pleadings
shall apply to all motions and other papers
provided for by these rules.

(e) Demurrers, pleas, replication, rejoinder,
surrejoinder, rebutter, surrebutter, and other
technical defensive pleadings except motions
as provided herein, are abolished.

Committee Note: Adaptation of Federal Rule 7
(a), 10(a) and Common Law Rule 8.

The change in subsection (a) has been made
to conform in part to Federal Rule 7(a). The
Committee believes and intends this change will
obviate the ruling of the Supreme Court in Gulf
Life Insurance Company vs. Ferguson, 59 So. 2d
371. In this rule and throughout these rules “bill
of complaint” as formerly used in equity is called
simply ‘“complaint”. Subsection (¢) is new. See
Federal Rule 10(a).

RULE 1.8. GENERAL RULES OF PLEAD-
ING.

(a) Forms of Pleadings. Forms of action
and technical forms for seeking relief and of
pleas, pleadings or motions are abolished.

(b) Claims for Relief. A pleading which
sets forth a claim for relief, whether an orig-

Con-
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inal claim, counter-claim, or cross-claim, must
state a cause of action, and must contain al-
legations of fact sufficient to show the juris-
diction of the court. It shall set forth a short
and plain statement of the ultimate facts on
which the pleader relies, and if it informs the
defendant of the nature of the cause against
him, it shall be held sufficient. It must con-
tain a demand for judgment or decree for the
relief to which the pleader deems himself en-
titled. Relief in the alternative or of several
different types may be demanded., Every com-
plaint shall be considered to pray for general
relief.

(¢) The Answer. In his answer a pleader
shall state in short and plain terms his defenses
to each claim asserted, and shall admit or
deny the averments on which the adverse party
relies. Should the defendant be without knowl-
edge, he shall so state, and such statement
shall operate as a denial. Denial shall fairly
meet the substance of the averments denied.
When a pleader intends in good faith to deny
only a part of an averment, he shall specify
so much of it as is true and material, and
shall deny the remainder. TUnless the pleader
intends in good faith to controvert all of the
averments of the preceding pleading, he may
make his denials as specific denials of desig-
nated averments, or he may generally deny
all of the averments except such designated
averments as he expressly admits; but, when
he does so intend to controvert all of its aver-
ments,
upon which the Court’s jurisdiction depends,
he may do so by general denial.

In pleading to

(d) Affirmative Defenses.
a preceding pleading, a party shall set forth
affirmatively accord and satisfaction, arbitra-
tion and award, assumption of risk, contribu-

tory negligence, discharge in bankruptcy,
duress, estoppel, failure of consideration, fraud,
illegality, injury by fellow servant, laches,
license, payment, release, res judicata, statute
of frauds, statute of limitations, waiver, and
any other matter constituting an avoidance or
affirmative defense. When a party has mis-
takenly designated a defense as a counterclaim,
or a counterclaim as a defense, the court on
terms, if justice so requires, shall treat the
pleading as if there had been a proper designa-
tion.

(e) Effect of Failure to Deny. Averments
in a pleading to which a responsive pleading
is required, other than those as to the amount
of damages, are admitted when not denied in
the responsive pleading. Averments in a plead-
ing to which no responsive pleading is required
or permitted shall be taken as denied or
avoided.

(f) Separate Statements. All averments of
the complaint, answer and reply shall be made
in numbered paragraphs the contents of each
of which shall be limited, as far as practicable,
to a statement of a single set of circumstances;
and a paragraph may be referred to by num-

including averments of the grounds.

ber in all subsequent pleadings. Each claim
founded upon a separate transaction or occur-
rence and each defense other than denials shall
be stated in a separate count or defense when-
ever a separation facilitates the clear presen-
tation of the matters set forth. Repetition of
counts is not permitted.

(g) Joinder of Causes of Action; Consis-
tency. A pleader may set up in the same
action as many claims or causes of action or
defenses in the same right as he has, and
claims for relief may be stated in the alterna-
tive if separate items make up the cause of
action, or if two or more causes of action are
joined. A party may also set forth two or
more statements of a claim or defense alterna-
tively, either in one count or defense, or in
separate counts or defenses. When two or
more statements are made in the alternative
and one of them, if made independently, would
be sufficient, the pleading is not made in-
sufficient by the insufficiency of one or more
of the alternative statements. A party may
also state as many separate claims or defenses
as he has, regardless of consistency, and
whether a defense be based on legal or on
equitable grounds, or on both. All pleadings
shall be construed so as to do substantial
justice.

Cemmittee Note: Adaptation of Common Law
g{(ul;e 9, Equity Rules 28 and 34, and Federal Rule

a).

Ad damnum clause is eliminated, but claimant
must plead jurisdiction of the court.

Complaint seeking relief pendente lite need not
be verified.

Former equity requirement that complaint show
residence of parties and fact of disability is elim-
inated.

Pleader in law action may plead without knowl-
edge, in conformity with equity practice.

Test for sufficiency of counter claim and cross-
claim is provided.

Complaint in equity must state a cause of action.

RULE 1.9. PLEADING SPECIAL MAT-
TERS.

(a) Capacity. It is not necessary to aver
the capacity of a party to sue or to be sued
or the authority of a party to sue or be sued
in a representative capacity or the legal exist-
ence of an organized association of persons
that is made a party, except. to the extent re-
quired to show the jurisdiction of the court.
When a party desires to raise an issue as to
the legal existence of any party or the capacity
of any party to sue or be sued or the authority
of a party to sue or be sued in a representative
capacity, he shall do so by specific negative
averment, which shall include such supporting
particulars as are peculiarly within the plead-
er’s knowledge.

(b) Fraud, Mistake, Condition of the Mind.
In all averments of fraud or mistake, the cir-
cumstances constituting fraud or mistake shall
be stated with such particularity as the circum-
stances may permit.  Malice, intent, knowledge,
mental attitude and other condition of mind
of a person may be averred generally.
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(¢) Conditions Precedent. In pleading the
performance or occurrence of conditions pre-
cedent, it is sufficient to aver generally that
all conditions precedent have been performed
or have occurred. A denial of performance or
occurrence shall be made specifically and
with particularity.

(d) Official Document or Act. In pleading
an official document or official act it is suf-
ficient to aver that the document was issued
or the act done in compliance with law.

(e) Judgment or Decree. In pleading a
judgment or decree of a domestic or foreign
court, judicial or quasi-judicial tribunal, or of
a board or officer, it is sufficient to aver the
judgment. or decree without setting forth mat-
ter showing jurisdiction to render it.

(f) Time and Place. For the purpose of
testing the sufficiency of a pleading, aver-
ments of time and place are material and shall
be considered like all other averments of ma-
terial matter.

(g) Special Damage. When items of spe-
cial damage are claimed, they shall be spe-
cifically stated.

Committee Note: Common Law Rule 10.

RULE 1.10. ATTACHING COPY OF
CAUSE OF ACTION AND EXHIBITS.

(a) All bonds, notes, bills of exchange,
contracts, accounts or documents upon which
suit may be brought, or a copy thereof, or a
copy of the portions thereof material to the
cause of action, shall be incorporated in or
attached to the complaint or answer, but no

papers shall be unnecessarily annexed as ex-

hibits. The pleadings shall contain no unnec-
essary recitals of deeds, documents, contracts
or other instruments in haec verba.

(b) Any exhibit attached to a pleading shall
be considered a part thereof for all purposes.

Committee Note: Consolidation of Common Law
Rule 11 and Equity Rule 22.

RULE 1.11. DEFENSES.

(a) When presented. A defendant
serve his answer within twenty days
service of the summons and complaint upon
him, or not later than the date fixed in a
notice by publication, which date shall be
not less than twenty-eight nor more than sixty
days after the first publication of the notice. A
party served with a pleading stating a cross-
claim against him shall serve an answer thereto
within twenty days after the service upon him.
The plaintiff shall serve his reply to a counter-
claim within twenty days after service of the
counterclaim, or, if a reply is ordered by the
court, within twenty days after service of the
order, unless the order otherwise directs. The
service of a motion under this rule (except a
motion for judgment or decree on the plead-
ings) alters these periods of time as follows,
unless a different time is fixed by order of
the court: (1) if the court denies the motion
or postpones its disposition until the trial on

shall
after

the merits, the responsive pleading shall be
served within ten days after notice of the
court’s action; (2) if the court grants a motion
for a more definite statement the responsive
pleading shall be served within ten days after
the service of the more definite statement.

(b) How Presented. Every defense, in law
or fact, to a claim for relief in any pleading,
whether a claim, counterclaim or cross-claim,
shall be asserted in the responsive pleading
thereto if one is required; except that the
following defenses may at the option of the
pleader be made by motion: (1) lack of juris-
diction over the subject matter, (2) lack of
jurisdiction over the person, (3) improper
venue, (4) insufficiency of process, (5) in-
sufficiency of service of process, (6) failure
to state a cause of action, (7) failure to join
indispensable parties. A motion making any
of these defenses shall be made before pleading
if a further pleading is permitted. No defense
or objection is waived by being joined with
one or more other defenses or objections in a
responsive pleading or motion. If a pleading
sets forth a claim for relief to which the ad-
verse party is not required to serve a respon-
sive pleading, he may assert at the trial any
defense in law or fact to that claim for relief.

(¢) Motion for Judgment or Decree on the
Pleadings. After the pleadings are closed, but
within such time as not to delay the trial any
party may move for judgment or decree on the
pleadings.

(d) Preliminary Hearings. The defenses 1
to 7, subdivision (b) of this rule, whether made
in a pleading or by motion, and the motion for
judgment or decree mentioned in subdivision
(c¢) of this Rule shall be heard and determined
before trial on application of any party, unless
the court orders that the hearing and determ-
ination thereof shall be deferred until the trial.

(e) Motion for More Definite Statement.
If a pleading to which a responsive pleading
is permitted is so vague or ambiguous that a
party cannot reasonably be required to frame
a responsive pleading, he may move for a more
definite statement before interposing his re-
sponsive pleading. The motion shall point out
the defects complained of and the details de-
sired. If the motion is granted and the order
of the court is not obeyed within ten days after
notice of the order or within such other time
as the court may fix the court may strike the
pleading to which the motion was directed or
make such order as it deems just.

(f) Motion to Strike. Upon motion made
by a party before responding to a pleading or,
if no responsive pleading is permitted by these
rules, upon motion made by a party within
twenty days after the service of the pleading
upon him or upon the court’s own initiative at
any time, the court may order stricken from
any pleading any insufficient defense or any
redundant, immaterial, impertinent, or scan-
dalous matter.
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(g) Consolidation of Defenses. A party
who makes a motion under this rule may join
with it the other motions herein provided for
and then available to him. If a party makes
a motion under this rule and does not include
therein all defenses and objections then avail-
able to him which this rule permits to be raised
by motion, he shall not thereafter make a mo-
tion based on any of the defenses or objections
so omitted, except as provided in subdivision
(h) of this rule.

(h) Waiver of Defenses. A party shall be
deemed to have waived all defenses and ob-
jections which he does not present either by
motion as hereinbefore provided or, if he has
made no motion, in his answer or reply, except
(1) that the defense of failure to state a cause
of action, the defense of failure to join an
indispensable party, and the objection of
failure to state a legal defense to a claim may
also be made by a later pleading, if one is
permitted, or by motion for judgment on the
pleadings or at the trial on the merits, and
except (2) that, whenever it appears by sug-
gestion of the parties or otherwise that the
court lacks jurisdiction of the subject matter.
SQee Rule 1.39. The objection or defense, if
made at the trial, shall be disposed of as
provided in Rule 1.15(b) in the light of any
evidence that may have been received.

Committee Note: Common Law Rule 13 and
Equity Rule 33, except that, in subsection (b), (6)
has been changed to read “failure to state a cause
of action”.

RULE 1.12. MOTIONS.

Motions Grantable as of Course by the
Clerk. All motions and applications in the
clerk’s office for the issuance of mesne process
and final process to enforce and execute judg-
ments and decrees; for entering decrees pro
confesso and default judgments; and for such
other proceedings in the clerk’s office as do
not require an allowance or order of the court
shall be deemed motions and applications
grantable of course by the clerk of the
court. But the clerk’s action thereon may be
suspended or altered or rescinded by the court
upon special cause shown.

Committee Note: Adaptation of Equity Rule 2.

RULE 1.13. COUNTERCLAIMS.

(1) Compulsory Counterclaim. The de-
fendant, at the time of the filing of his answer,
shall state as a counterclaim, any claim, wheth-
er the subject of a pending action or not, which
he has against the plaintiff, arising out of
the transaction or occurrence that is the sub-
ject matter of the action and does not require
for its adjudication the presence of third
parties of whom the court cannot acquire
jurisdiction.

(2) Permissive Counterclaim. The defend-
ant at the time of the serving of his answer
may state as a counterclaim against the plaint-
iff, any claim, within the jurisdiction of the

court, not arising out of the transaction or
occurrence that is the subject matter of the
plaintiff’s claim.

(3) Counterclaim Exceeding Plaintiff’s
Claim. A counterclaim may or may not di-
minish or defeat the recovery sought by the
plaintiff, shall not be construed as admitting
any part of the plaintiff’s claim, and the de-
fendant may claim relief exceeding in amount,
or different in kind, from that sought in the
pleading of the plaintiff.

(4) Counterclaim against the State. This
rule shall not be construed to enlarge beyond
the limits fixed by law the right to assert
counterclaims or to claim credits against the
State of Florida or any of its subdivisions or
other governmental organization thereof sub-
jeet to suit, or upon a muniecipal corporation,
or upon an officer, agency, or administrative
board of the State of Florida.

(6) Counterclaim Maturing or Acquired
After Pleading. A claim which matured after
the service of an answer, may, with the per-
mission of the court, be presented as a counter-
claim by supplemental pleading.

(6) Omitted Counterclaim. When a de-
fendant fails to set up a counterclaim because
of oversight, inadvertence, or excusable neg-
lect, or when justice requires, the court may
grant leave to set up the counterclaim by
amendment.

(7) Cross-Claim Against Co-Party. Any
party may state as a cross-claim any claim
within the jurisdiction of the court, by one
party against a co-party arising out of the
transaction or occurrence that is the subject
matter either of the original action or of a
counterclaim therein. Such cross-claim may
include a claim that the party against whom
it is asserted is or may be liable to the cross-
claimant for all or part of a claim asserted in
the action against the cross-claimant.

(8) Additional Parties May Be Brought In.
When the presence of parties other than those
to the original action is required for the grant-
ing of complete relief in the determination of
a counterclaim or cross-claim, the court shall
order them to be brought in as defendants if
jurisdiction of them can be obtained, and their
joinder will not deprive the court of jurisdie-
tion of the action.

(9) Separate Trials; Separate Judgments.
When found necessary to the ends of justice,
the court may order separate trials of the
issues made by any counterclaim or cross-
claim, and judgment or decree on a counter-
claim or cross-claim may be rendered when
the court has jurisdiction to do so, even if
the claim of the opposing party has been dis-
missed or otherwise disposed of.

(10) Demand Exceeding Jurisdiction;
Transfer of Cause. Should the demand of any
counterclaim exceed the jurisdiction of the
court wherein the suit is pending, the said
suit shall be forthwith transferred to the
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court of the same county having jurisdiction
of the demand in the said counterclaim men-
tioned, with only such alterations in the plead-
ings as shall be essential. In such case, an
order shall be made by the court for the trans-
fer of the suit and the transmission of all
papers therein to the proper court and there-
upon the originals of all such papers shall be
transmitted and filed, together with a certified
or attested copy of the order of transfer and
transmissal. The court to which transferred
shall have full power and jurisdiction over the
demands of both the defendant and the plaintiff
in the said suit :nd may adjudicate the same
and enter judgment or decree thereon.
Committee Note: Adaptation of Equity Rule 35,
F.S. 52.11, and F.S. 52.12(1). Heretofore there
has been no common law rule on counterclaims.

RULE 1.14. SHAM PLEADINGS: EXCEP-
TIONS FOR IMPERTINENCE, ETC., ABOL-
ISHED.

(a) If a party deems any pleading or part
thereof filed by the other party to be a sham,
he may, before the cause is set for trial, move
to strike said pleading or part thereof and the
court shall hear said motion, taking evidence
of the respective parties, and if the motion be
sustained, the pleading to which the motion
is directed shall be stricken. Default and
summary judgment, decree, decree pro con-
fesso, and summary decree, on the merits, may,
in the discretion of the court, be entered, or
the court may for good cause shown, permit
additional pleadings to be filed.

(b) The motion to strike shall be sworn to
and shall set forth fully the facts on which
the movant relies and may be supported by
affidavit. No traverse of the motion shall be
required.

(¢) Exceptions to pleadings for scandal,
impertinence or irrelevancy are abolished but
the court may, upon motion to strike or upon
its own initiative, strike out any redundant,
impertinent, irrelevant or scandalous matter
which is prejudicial to the excepting party upon
such terms as the court shall think fit.

Committee Note: Combination of Common Law
Rule 14 and Equity Rule 23.

RULE 1.15. AMENDED AND
MENTAL PLEADINGS.

(a) Amendments. A party may amend his
pleading once as a matter of course at any
time before a responsive pleading is served or,
if the pleading is one to which no responsive
pleading is permitted and the action has not
been placed upon the trial calendar, he may
so amend it at any time within 20 days after
it is served. Otherwise a party may amend
his pleading only by leave of court or by
written consent of the adverse party; and leave
shall be freely given when justice so requires.
A party shall plead in response to an amended
pleading within the time remaining for re-
sponse to the original pleading or within 10
days after service of the amended pleading,

SUPPLE-

whichever period may be the longer, unless the
court otherwise orders.

(b) Amendments to Conform with the Evi-
dence. When issues not raised by the plead-
ings are tried by express or implied consent of
the parties, they shall be treated in all respects
as if they had been raised in the pleadings.
Such amendment of the pleadings as may be
necessary to cause them to conform to the
evidence and to raise these issues may be
made upon motion of any party at any time,
even after judgment or decree; but failure so
to amend shall not affect the result of the
trial of these issues. If the evidence is ob-
jected to at the trial on the ground that it is
not within the issues made by the pleadings
the court may allow the pleadings to be
amended to conform with the evidence; and
shall do so freely when the merits of the cause
are more effectually presented thereby and the
objecting party fails to satisfy the court that
the admission of such evidence will prejudice
him in maintaining his action or defense upon
the merits.

(¢) Relation Back of Amendments. When-
ever the claim or defense asserted in the
amended pleading arose out of the conduect,
transaction, or occurrence set forth or at-
tempted to be set forth in the original pleading,
the amendment shall relate back to the date
of the original pleading.

(d) Supplemental Pleadings. Upon motion
of a party the court may, upon reasonable
notice and upon such terms as are just, permit
him to serve a supplemental pleading setting
forth transactions or occurrences or events

which have happened since the date of the

pleading sought to be supplemented. If the
court deems it advisable that the adverse party
plead thereto, it shall so order, specifying the
time therefor.

(e) Amendments Generally. The court may
at any time, in furtherance of justice, upon
such terms as may be just, permit any process,
proceeding, pleading or record to be amended,
or material supplemental matter to be set forth
in an amended or supplemental pleading. The
court, at every stage of the proceedings, must
disregard any error or defect in the proceed-
ings which does not affect the substantial
rights of the parties.

Committee Note: Consolidation of Common Law
Rule 15 and Equity Rule 26. Subsection (e) is new
in law actions.

RULE 1.16. PRE-TRIAL PROCEDURE.

After all issues are settled the court may of
its own motion or shall on motion of either
party to the cause, direct and require the
attorneys for the parties to appear before it
for conference to consider and determine:

(1) The simplification of the issues;

(2) The necessity or desirability of amend-
ments to the pleadings;

(3) The possibility of obtaining admissions
of fact and of documents which will avoid
unnecessary proof;
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(4) The limitation of the number of expert
witnesses;

(5) The advisability of a preliminary ref-
erence of issues to a master for findings of fact
for use by the court for pre-trial purposes;

(6) Such other matters as may aid in the
disposition of the action.

The court shall make an order reciting the
action taken at the conference, the amendments
allowed to the pleadings, and the agreements
made by the parties as to any of the matters
considered, and limiting the issues for trial to
those not disposed of by admissions or agree-
ments of counsel; and such order when entered
shall control the subsequent course of the
action, unless modified at the trial to prevent
manifest injustice. The court shall establish
by rule a pre-trial calendar on which such ac-
tions may be placed for trial or consideration.

Committee Note: Common Law Rule 16 and

Equity Rule 77. (5) is new and is adapted from
Federal Rule 16.

RULE 1.17. PARTIES.

(a) Every action may be prosecuted in the
name of the real party in interest, but an
executor, administrator, guardian, trustee of
an express trust, a party with whom or in
whose name a contract has been made for the
benefit of another, or a party expressly author-
ized by statute, may sue in his own name
without joining with him the party for whose
benefit the action is brought. All persons
having an interest in the subject of the action
and in obtaining the relief demanded may join
as plaintiffs, and any person may be made a
defendant who has or claims an interest ad-
verse to the plaintiff. Any person may at any
time be made a party if his presence is neces-
sary or proper to a complete determination of
the cause. Persons having a united interest
may be joined on the same side as plaintiffs
or defendants, and when any one refuses to
join, he may for such reason be made a de-
fendant.

(b) Infants or Incompetent Persons. When-

ever an infant or incompetent person has a .

representative, such as a guardian, or other
like fiduciary, the representative may sue or
defend on behalf of the infant or incompetent
person. If an infant or incompetent person
does not have a duly appointed representative
he may sue by his next friend or by a guardian
ad litem. The court shall appoint a guardian
ad litem for an infant or incompetent person
not otherwise represented in an action or shall
make such other order as it deems proper for
the protection of the infant or incompetent
person.

Committee Note: Subsection (a) is same as
Equity Rule 8 except that third word is changed
from “shall” to “may’’. As changed it follows F.S.
45.01.

The entire rule is a new rule of practice, insofar
as law actions are concerrnied

Subsection (b) is adapted from Equity Rule 15
and Federal Rule 17(c).

RULE 1.18. MISJOINDER AND NON-
JOINDER OF PARTIES.

Misjoinder of parties shall not be ground
for dismissal of an action. Parties may be
dropped or added by order of the court on
motion of any party or of its own initiative
at any stage of the action and on such terms
as are just. Any claim against a party may
be severed and proceeded with separately.

Committee Note: Common Law Rule 17.

RULE 1.19.
OF PARTIES.

(a) Death.

(1) If a party dies and the claim is not
thereby extinguisned, the court within 2 years
after the death may order substitution of the
proper parties. If substitution is not so made,
the action shall be dismissed as to the deceased
party. The motion for substitution may be
made by the successors or representatives of
the deceased party or by any interested party
and, together with the notice of hearing, shall
be served on the parties as provided in Rule
1.4 and upon persons not parties in the manner
provided by law.

(2) In the event of the death of one or
more of the plaintiffs or of one or more of the
defendants in an action in which the right
sought to be enforced survives only to the
surviving plaintiffs or only against the sur-
viving defendants, the action shall not abate.
The death shall be suggested upon the record
and the action shall proceed in favor of or
against the surviving parties.

(b) Incompetency. If a party becomes in-
competent, the court upon motion served as
provided in subdivision (a) .of this rule may
allow the action to be continued by or against
his representative.

(¢) Transfer of Interest. In case of any
transfer of interest, the action may be con-
tinued by or against the original party, unless
the court upon motion directs the person to
whom the interest is transferred to be sub-
stituted in the action or joined with the orig-
inal party. Service of the motion shall be
made as provided in subdivision (a) of this
rule.

(d) When an officer of the United States, a
State, County, City or other governmental
agency is a party to an action in his official
capacity, and during its pendency dies, resigns,
or otherwise ceases to hold office, the action
may be continued and maintained by or against
his successor.

Committee Note: Coembination of Combination
Law Rule 19 and Equity Rules 10 and 19, except
that subsection (c¢) is new. The new subsection
comes from Federal Rule 25(c).

RULE 1.20. CONSOLIDATION OF
CAUSES.

Upon the motion of any interested party
and after notice to all other parties affected,
the court may order two or more causes to be

SURVIVOR. SUBSTITUTION
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consolidated upon such terms and conditions
as may be just, and tc prescribe the time and
method of pleading and procedure and the
effect of the judgments or decrees to be ren-
dered in the cause when so consolidated. Com-
plete identity of parties or subject matter shall
not be requisite to the consolidation of causes.
In any judgment or decree of consolidation
the court may order that the. consolidated
causes shall preserve their separate existence
or be merged into a single suit.

Committee Note: Adaptation of Equity Rule 20.

RULE 1.21. DEPOSITIONS PENDING AC-
TION.

(a) When depositions may be taken. Any
party may take the deposition of any person,
including a party, by deposition upon oral
examination or written interrogatories for the
purpose of discovery or for use as evidence in
the action, or for both purposes. After com-
mencement of the action the deposition may
be taken without leave of court, except that
leave, granted with or without notice, must
be obtained if notice of the taking is served
by the plaintiff within twenty (20) days after
commencement of the action. The attendance
of witnesses may be compelled by the use of
subpoenas as provided by law. The deposition
of a person confined in prison may be taken
only by leave of court on such terms as the
court prescribes.

(b) Scope of Examination. Unless other-
wise ordered by the court as provided herein,
the deponent may be examined regarding any
matter, not privileged, which is relevant to the
subject matter involved in the pending action,
whether it relates to the claim or defense of
the examining party, or to the claim or defense
of any other party, including the existence,
description, nature, custody, condition and lo-
cation of any books, documents, or other tan-
gible things and the identity and location of
‘persons having knowledge of relevant facts. It
is not ground for objection that the testimony
will be inadmissible at the trial if the testi-
mony sought appears reasonably calculated to
lead to the discovery of admissible evidence.

(¢) Examination and Cross Examination.
Examination and cross examination of depon-
ent may proceed as permitted at the trial.

(d) Use of Depositions. At the trial or
upon the hearing of a motion or an inter-
locutory proceeding, any part or all of a depo-
sition, so far as admissible under the rules of
evidence, may be used against any party who
was present or represented at the taking of
the deposition or who had due notice thereof,
in agcprdance with any one of the following
provisions:

(1) Any deposition may be used by any
party for the purpose of contradicting or im-
peaching the testimony of deponent as a wit-
ness.

(2) The deposition of a party or of any one
who at the time of taking the deposition was

an officer, director or managing agent of a
public or private corporation, partnership or
association which is a party may be used by
an adverse party for any purpose.

(3) The deposition of a witness, whether
or not a party, may be used by any party for any
purpose if the court finds: 1. That the witness
is dead; 2. that the witness is at a greater
distance than one hundred miles from the
place of trial or hearing, or is out of the United
States, unless it appears that the absence of
the witness was procured by the party offering
the deposition; or 3, that the witness is unable
to attend or testify because of age, sickness,
infirmity, or imprisonment; or 4, that the
party offering the deposition has been unable
to procure the attendance of the witness; or
5. upon application and notice, that such ex-
ceptional circumstances exist as to make it
desirable in the interest of justice and with
due regard to the importance of presenting
the testimony of witnesses orally in open court,
to allow the deposition to be used.

(4) If only a part of a deposition is offered
in evidence by a party, an adverse party may
require him to introduce all of it which is
relevant to the part introduced, and any party
may introduce any other parts.

(e) Substitution of parties. Substitution
of parties does not affect the right to use
depositions previously taken; and, when an
action in any court of the United States or of
any court of the United States or of any state
has been dismissed and another action involv-
ing the same subject matter is afterward
brought between the same parties or their
representatives or successors in interest, all
depositions lawfully taken and duly filed in
the former action may be used in ithe latter
as if originally taken therefor.

(f) Objections to Admissibility. Subject to
the provisions of Rule 1.26(¢), objection may
be made at the trial or hearing to receiving
in evidence any deposition or part thereof for
any reason which would require the exclusion
of the evidence if the witness were then present
and testifying.

(g) Effect of Taking or Using Deposition.
A party shall not be deemed to make a person
his own witness for any purpose by taking
his deposition. The introduction in evidence
of a deposition or any part thereof for any
purpose other than that of contradicting or
impeaching the deponent makes the deponent
the witness of the party introducing the depo-
sition, but this shall not apply to the use by
an adverse party of a deposition as described
in paragraph (2) of subdivision (d) of this
rule. At the trial or hearing any party may
rebut any relevant evidence contained in a
deposition whether introduced by him or by
any other party.

Committee Note: Common Law Rule 20 and

Equity Rule 47(d), with subsection (e) changed
to conform to Federal Rule 26.
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RULE 1.22. DEPOSITIONS BEFORE AC-
TION OR PENDING APPEAL.

(a) Before Action.

(1) Petition. A person who desires to per-
petuate his own testimony or that of another
person regarding any matter that may be cog-
nizable in any court of this state, may file a
verified petition in the circuit court in the
county of the residence of any expected adverse
party. The petition shall be entitled in the
name of the petitioner and shall show: 1, that
the petitioner expects to be a party to an action
cognizable in a court of the State of Florida,
but is presently unable to bring it or cause
it to be brought, 2, the subject matter of the
expected action and his interest therein, 3, the
facts which he desires to establish by the pro-
posed testimony and his reasons for desiring
to perpetuate it, 4, the names or a description
of the persons he expects will be adverse
parties and their addresses so far as known,
and 5, the names and addresses of the persons
to be examined and the substance of the testi-
mony which he expects to elicit from each, and
shall ask for an order authorizing the petitioner
to take the deposition of the persons to be ex-
amined named in the petition, for the purpose
of perpetuating their testimony.

(2) Notice and Service. The petitioner
shall thereafter serve a notice upon each person
named in the petition as an expected adverse
party, together with a copy of the petition,
stating that the petitioner will apply to the
court at a time and place named herein, for
an order described in the petition. At least
twenty (20) days before the date of hearing
the notice shall be served either within or
without the county in the manner provided
by law for service of summons; but if such
service cannot with due diligence be made
upon any expected adverse party named in
the petition, the court may make such order
as is just for service by publication or other-
wise, and shall appoint, for persons not served
in the manner provided by law for service of
summons, an attorney who shall represent
them, and in case they are not otherwise rep-
resented, shall cross-examine the deponent.

(8) Order and Examination. If the court
is satisfied that the perpetuation of the testi-
mony may prevent a failure or delay of justice,
it shall make an order designating or describ-
ing the persons whose depositions may be taken
and specifying the subject matter of the ex-
amination and whether the deposition shall be
taken upon oral examination or written inter-
rogatories. The deposition may then be taken
in accordance with these rules; and the court
may make orders in accordance with the re-
quirements of these rules. For the purpose
of applying these rules to depositions for per-
petuating testimony, each reference therein to
the court in which the action is pending shall
be deemed to refer to the court in which the
petition for such deposition was filed.

(4) Use of Deposition. If a deposition to

perpetuate testimony is taken under these rules,
it may be used in any action involving the same
subject matter subsequently brought in any
court of the State of Florida in accordance with
the provisions of Rule 1.21(d).

(b) Pending Appeal. If an appeal has been

" taken from a judgment of a circuit court or

before the taking of an appeal if the time there-
for has not expired, the circuit court in which
the judgment was rendered may allow the
taking of the depositions of witnesses to per-
petuate their testimony for use in the event
of further proceedings in the circuit court. In
such case the party who desires to perpetuate
the testimony may make a motion in the circuit
court for leave to take the deposition upon the
same notice and service thereof as if the action
was pending in the circuit court. The motion
shall show (1) the names and addresses of
persons to be examined and the substance of
the testimony which he expects to elicit from
each; (2) the reason for perpetuating their
testimony. If the court finds that the perpetua-
tion of the testimony is proper to avoid a failure
or delay of justice, it may make an order allow-
ing the depositions to be taken and may make
orders of the character provided for by these
rules, and thereupon the depositions may be
taken and used in the same manner and under
the same conditions as are prescribed in these
rules for depositions taken in actions pending
in the circuit court.

(¢) Perpetuation by Action. This rule does
not limit the power of a court to entertain an
action to perpetuate testimony.

(d) If a person desires to perpetuate the
testimony of himself or that of another person
regarding any matter that may be cognizable
in any court of this state, and there is an urg-
ency for the taking of such testimony because
the person is bound on a voyage at sea, or is
about to leave the State of Florida, or to go
out of the country in which the suit may be
instituted before the time of trial or final

hearing, or when he is old or infirm, the depo-
sition may be taken before any notary public
or judicial officer or before any officer author-
ized by the laws of the State of Florida to
take acknowledgments, or proof of executions
of deeds, without complying with the require-

ments of paragraph (a) of this rule. The
officer before whom such deposition shall be
taken shall not be of counsel to either of the
parties, or interested in the event of the cause.
Reasonable notice must first be given in writ-
ing by the party proposing to take such depo-
sition to those whom he expects to be adverse
party, as near as he can, which notice shall
state the name of the witness or witnesses, the
time and place of his deposition, the name of
the officer to take the same and the reason
for taking such deposition. Whenever, by rea-
son of the absence from the jurisdiction of the
court of the prospective adverse party, or for
any other reason, the giving of such notice
shall be impracticable, it shall be lawful to
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take such deposition as there may be urgent
necessity for taking, upon such notice as the
judge of the court in which the action may be
instituted shall think reasonable and have his
order direct upon the application of the party
desiring to take such deposition. Any person
may be compelled to appear and depose as
provided in this rule, in the same manner as
witnesses may be compelled to appear and
testify in court. Depositions to perpetuate
testimony taken under this rule may be used
in any action involving the same subject mat-
ter subsequently brought in any court of the
State of Florida in accordance with and under
the terms and conditions as provided in Rule
1.21(d).
Committee Note:
Equity Rule 47(d).

RULE 1.23. PERSONS BEFORE WHOM
DEPOSITIONS MAY BE TAKEN.

(a) Depositions may be taken before any
notary public or judicial officer or before any
officer authorized by the statutes of the State
of Florida to take acknowledgments or proof
of executions of deeds, or by any person ap-
pointed by the court in which the action is
pending.

(b) If the parties so stipulate in writing,
depositions may be taken before any person,
at any time or place upon any notice, and in
any manner and when so taken may be used
like other depositions.

(¢) Unless so stipulated by the parties, no
deposition shall be taken before a person who
is a relative or employee or attorney or counsel
of any of the parties, or is a relative or em-
ployee of such attorney or counsel, or is finan-
cially interested in the action.

Committee Note: Common Law Rule 22 and
Equity Rule 47(d).

RULE 1.24. DEPOSITIONS UPON ORAL
EXAMINATION.

(a) Notice of Examination: Time and Place.
A party desiring to take the deposition of any
person upon oral examination shall give rea-
sonable notice in writing to every other party
to the action. The notice shall state the time
and place for taking the deposition and the
name and address of each person to be ex-
amined, if known, and, if the name is not
known, a general description sufficient to
identify him or the particular class or group
to which he belongs. On motion of any party
upon whom the notice is served, the court may
for cause shown enlarge or shorten the time.

(b). Orders for the Protection of Parties
and Deponents. After notice is served for tak-
ing a deposition by oral examination, upon
motion seasonably made by any party or by
the person to be examined and upon notice and
for good cause shown, the court in which the
action is pending may make an order that the
deposition shall not be taken, or that it may
be taken only at some designated place other
than that stated in the notice, or that it may

Common Law Rule 21 and

be taken only on written interrogatories, or
that certain matters shall not be inquired into,
or that the scope of the examination shall be
limited to certain matters, or that the exam-
ination shall be held with no one present except
the parties to the action and their officers or
counsel, or that after being sealed the deposi-
tion shall be opened only by order of the court,
or that secret processes, developments, or re-
search need not be disclosed, or that the parties
shall simultaneously file specified documents or
information enclosed in sealed envelopes to
be opened as directed by the court; or the court
may make any other order which justice re-
quires to protect the party or witness from
annoyance, embarrassment, or oppression.

(¢) Record of Examination: Oath: Objec-
tions: Submitting Written Cross Questions.
The officer before whom the deposition is to
be taken shall put the witness on oath and
shall personally, or by someone acting under
his direction and in his presence, record the
testimony of the witness. The testimony shall
be recorded verbatim stenographically or by
mechanical means and transcribed unless the
parties agree otherwise. All objections made
at the time of the examination to the qualifi-
cations of the officer taking the deposition,
or to the manner of taking it, or to the evidence
presented, or to the conduct of any party. and
any other objection to the proceedings, shall
be noted by the officer upon, or attached to,
the deposition. Evidence objected to shall be
taken subject to the objections. In lieu of
participating in the oral examination, parties
served with notice of taking a deposition may
transmit written interrogatories to the officer
who shall propound them to the witness and
record the answers verbatim.

(d) Motion to Terminate or Limit Examina-
tion. At any time during the taking of the
deposition, on motion of any party or of the
deponent and upon a showing that the exam-
ination is being conducted in bad faith or in
such manner as unreasonably to annoy, em-
barrass, or oppress the deponent or party, the
court in which the action is pending or the
court in the circuit where the deposition is
being taken may order the officer conducting
the examination to cease forthwith from taking
the deposition, or may limit the scope and
manner of the taking of the deposition as
provided in subdivision (b) of this rule. If
the order made terminates the examination, it
shall be resumed thereafter only upon the order
of the court in which the action is pending.
Upon demand of the objecting party or de-
ponent, the taking of the deposition shall be
suspended for the time necessary to make a
motion for an order. In granting or refusing
such order the court may impose upon either
party or upon the witness the requirement to
pay such costs or expenses as the court may
deem reasonable.

(e) Submission to Witness: Changes; Sign-
ing. When the testimony is fully transcribed
the deposition shall be submitted to the witness
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for examination and shall be read to or by him,
unless such examination and reading are
waived by the witness and by the parties. Any
changes in form or substance which the wit-
ness desires to make shall be entered upon the
deposition by the officer with a statement of
the reasons given by the witness for making
them. The deposition shall then be signed by
the witness, unless the parties by stipulation
waive the signing or the witness is ill or cannot
be found or refuses to sign. If the deposition
is not signed by the witness, the officer shall
sign it and state on the record the fact of the
waiver or of the illness or absence of the wit-
ness or the fact of the refusal to sign together
with the reason, if any, given therefor; and the
deposition may then be used as fully as though
signed, unless on a motion to suppress under
Rule 1.26(d) the court holds that the reasons
given for the refusal to sign require rejection
of the deposition in whole or in part.

(f) Certification and Filing by
Copies: Notice of Filing.

(1) The officer shall certify on the deposi-
tion that the witness was duly sworn by him
and that the deposition is a true record of the
testimony given by the witness. He shall then
securely seal the deposition in an envelope
indorsed with the title of the action and marked
“Deposition of (here insert name of witness)”
and shall promptly file it with the court in
which the action is pending or send it by regis-
tered mail to the clerk thereof for filing.

Officer:

(2) Upon payment of reasonable charges -

therefor, the officer shall furnish a copy of

the deposition to any party or to the deponent.

(8) The party taking the deposition shall
give prompt notice of its filing to all other
parties.

(g) Failure to Attend or to Serve Subpoena:
Expenses.

(1) If the party giving the notice of the
taking of a deposition fails to attend and pro-
ceed therewith and another party attends in
person or by attorney pursuant to the notice,
the court may order the party giving the notice
to pay to such other party the amount of the
reasonable expenses incurred by him and his
attorney in so attending, including reasonable
attorney’s fees.

(2) If the party giving the notice of the
taking of a deposition of a witness fails to
serve a subpoena upon him and the witness
because of such failure does not attend, and if
another party attends in person or by attorney
because he expects the deposition of that wit-
ness to be taken, the court may order the party

giving the notice to pay to such other party
the amount of the reasonable expenses in-
curred by him and his attorney in so attending,
including reasonable attorney’s fees.

Committee Note: Common Law Rule 23 and
Equity Rule 47(d).

14

RULE. 1.25, DEPOSITIONS OF WIT-
NESSES UPON WRITTEN INTERROGA-
TORIES.

(a) Serving Interrogatories; Notice. A

party desiring to take the deposition of any
person upon written interrogatories shall serve
them upon every other party with a notice
stating the name and address of the person
who is to answer them and the name or de-
scriptive title and address of the officer before
whom the deposition is to be taken. Within
10 days thereafter a party so served may serve
cross interrogatories upon the party proposing
to take the deposition. Within 5 days there-
after the latter may serve redirect interroga-
tories upon a party who has served cross
interrogatories. Within 3 days after being
served with redirect interrogatories, a party
may serve re-cross interrogatories upon the
party proposing to take the deposition.

(b) Officer to Take Responses and Prepare
Record. A copy of the notice and copies of
all interrogatories served shall be delivered
by the party taking the deposition to the of-
ficer designated in the notice, who shall pro-
ceed promptly, in the manner provided by
Rule 1.24(c), (e) and (f) to take the testimony
of the witness in response to the interrogatories
and to prepare, certify, and file or mail the
deposition, attaching thereto the copy of the
notice and the interrogatories received by him.

(¢) Notice of Filing. When the deposition
is filed the party taking it shall promptly give
notice thereof to all other parties.

(d) Orders for the Protection of Parties
and Deponents. After the service of interroga-
tories and prior to the taking of the testimony
of the deponent, the court in which the action
is pending, on motion promptly made by a
party or a deponent, upon notice and good
cause shown, may make any order specified in
Rule 1.27 which is appropriate and just or an
order that the deposition shall not be taken
before the officer designated in the notice or
that it shall not be taken except upon oral
examination.

Committee Note: Common Law Rule 24 and
Equity Rule 47(d).

RULE 1.26. EFFECT OF ERRORS AND
IRREGULARITIES IN DEPOSITIONS.

(a) As to Notice. All errors and irregu-
larities in the notice for taking a deposition
are waived unless written objection is promptly
served upon the party giving the notice.

(b) As to Disqualification of Officers.
Objection to taking a deposition because of
disqualification of the officer before whom
it is to be taken is waived unless made before
the taking of the deposition begins or as soon
thereafter as the disqualification becomes
known or could be discovered with reasonable
diligence.

(¢) As to Taking of Deposition.
(1) Objections to the competency of a
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witness or to the competency, relevancy, or
materiality of testimony are not waived by
failure to make them before or during the tak-
ing of the deposition, unless the ground of
the objection is one which might have been
obviated or removed if presented at that time.

(2) Errors and irregularities occurring at
the oral examination in the manner of taking
the deposition, in the form of the questions
or answers, in the oath or affirmation, or in
the conduct of parties and errors of any kind
which might be obviated, removed, or cured
if promptly presented, are waived unless sea-
sonable objection thereto is made at the taking
of the deposition.

(3) Objections to the form of written in-
terrogatories submitted under Rule 1.27 are
waived unless served in writing upon the party
propounding them within the time allowed for
serving the succeeding cross or other inter-
rogatories and with 3 days after service of the
last interrogatories authorized.

(d) As to Completion and Return of Depo-
sition. Errors and irregularities in the man-
ner in which the testimony is transcribed or
the deposition is prepared, signed, certified,
sealed, indorsed, trausmitted, filed, or other-
wise dealt with by the officer under Rules
1.24 and 1.25 are waived unless a motion to
suppress the deposition or some part thereof
is made with reasonable promptness after such
defect is, or with due diligence might have
been, ascertained.

Committee Note: Common Law Rule 25, Equity
Rule 47(d) and Equity Rule 53.

RULE 1.27. INTERROGATORIES TO
PARTIES.

Any party may serve upon any other party
written interrogatories to be answered by the
party served or, if the party served is a public
or private corporation or a partnership or
association, by any officer or agent, who shall
furnish such information as is available to
the party. Interrogatories may be served after
commencement of the action and without leave
of court, except that, if service is made by
the plaintiff within 10 days after such com-
mencement, leave of court granted with or
without notice must first be obtained. The
interrogatories shall be answered separately
and fully in writing under oath. The answers
shall be signed by the person making them;
and the party upon whom the interrogatories
have been served shall serve a copy of the
answers on the party submitting the interroga-
tories, unless the court, on motion and notice
and for good cause shown, enlarges or shortens
the time. Within 10 days after service of
interrogatories a party may serve written ob-
jections thereto together with a notice of hear-
ing the objections at the earliest practicable
time. Answers to interrogatories to which
objection is made shall be deferred until the
objectiong are determined.

Interrogatories may relate to any matters

which can be inquired into under Rule 1.21(h)
and the answers may be used to the same ex-
tent as provided in Rule 1.21(d) for the use
of the deposition of a party. Interrogatories
may be served after a deposition has been
taken, and a deposition may be sought after
interrogatories have been answered, but the
court, on motion of the deponent or the party
interrogated, may make such protective order
as justice may require. The number of inter-
rogatories or of sets of interrogatories to be
served is not limited except as justice requires
to protect the party from annoyance, expense,
embarrassment, or oppression. The provisions
of Rule 1.24(b) are applicable for the protec-
tion of the party from whom answers to in-
terrogatories are sought under this rule.

Answers made by a party shall not be bind-
ing on a co-party.

Committee Note: Common Law Rule 26 and
Equity Rule 47(d).

RULE 1.28. DISCOVERY AND PRODUC-
TION OF DOCUMENTS AND THINGS FOR
INSPECTION, COPYING OR PHOTOGRAPH-
ING.

Upon motion of any party showing good
cause therefor and upon notice to all other
parties, and subject to the provisions of Rule
1.24(b), the court in which an action is pend-
ing, may (1) order any party to produce and
permit the inspection and copying or photo-
graphing, by or on behalf of the moving party,
of any designated documents, papers, books,
accounts, letters, photographs, objects, or
tangible things, not privileged, which consti-
tute or contain evidence relating to any of the
matters within the scope of the examination
permitted by Rule 1.21(b) and which are in
his possession, custody, or control; or (2) order
any party to permit entry upon designated
land or other property in his possession or
control for the purpose of inspecting, measur-
ing, surveying, or photographing the property
or any designated object or operation thereon
within the scope of the examinations permitted
by Rule 1.21(b). The order shall specify the
time, place, and manner of making the inspec-
tion and taking the copies and photographs
and may prescribe such terms and conditions
as are just.

Committee Note:
Equity Rule 47(d).

RULE 1.29. EXAMINATION. PHYSICAL
AND MENTAL EXAMINATION OF PARTIES
AND EXAMINATION OF PROPERTY.

(a) Order for Examination. In any action
in which the mental or physical condition of
a party or injury to property is in controversy,
the court in which the action is pending may,
in advance of the trial, order such party to
submit to a physical or mental examination
by a physician or other such qualified expert,
or may order an examination of the property
alleged to have been damaged or injured by
the defendant or his agent, or of the party

Common Law Rule 27 and
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alleged to have caused the damage or injury.
The order may be made only upon good cause
shown and upon notice to the party to be ex-
amined and to all other parties and to all per-
sons in whose custody such property may then
be, and shall specify the time, place, manner,
condition and scope of the examination and
the person or persons by whom it is to be
made.
(b) Report of Findings.

(1) If requested by the person examined,
the party causing the examination to be made
shall deliver to him a copy of a detailed writ-
ten report of the examining physician, or other
such qualified expert, setting out his findings
and conclusions. After such request and de-
livery, the party causing the examination to
be made shall be entitled upon request to re-
ceive from the party examined a like report
of any examination, previously or thereafter
made, of the same mental or physical condition.
If the party examined refuses to deliver such
report, the court, on motion and notice, may
make an order requiring delivery on such terms
as are just, and if a physician or other such
qualified expert fails or refuses to make such
a report, the court may exclude his testimony
if offered at the trial.

(2) By requesting and obtaining a report
of the examination so ordered or by taking the
deposition of the examiner, the party examined
waives any privilege he may have in that action
or any other involving the same controversy
regarding the testimony of every other person
who has examined or may thereafter examine
him in respect of the same mental or physical
condition.

Committee Note: Common Law Rule 28 and
Equity Rule 47(d).

RULE 1.30. ADMISSION OF FACTS AND
GENUINENESS OF DOCUMENTS.

(a) Request for Admission. After com-
mencement of an action a party may serve
upon any other party a written request for the
admission by the latter of the genuineness of
any relevant documents described in and ex-
hibited with the request or of the truth of any
relevant matters of fact set forth in the re-
quest. If a plaintiff desires to serve a request
within 10 days after commencement of the
action leave of court, granted with or without
notice, must be obtained. Copies of the docu-
ments shall be served with the request unless
copies have already been furnished. Each of
the matters of which an admission is requested
shall be deemed admitted unless, within a
period designated in the request, not less than
10 days after service thereof or within such
shorter or longer time as the court may allow
on motion and notice, the party to whom the
request is directed serves upon the party re-
questing the admission either (1) a sworn
statement denying specifically the matters of
which an admission is requested or setting
forth in detail the reasons why he cannot truth-

fully admit or deny those matters or (2) writ-
ten objections on the ground that some or all
of the requested admissions are privileged or
irrelevant or that the request is otherwise
improper in whole or in part together with a
notice of hearing the objections at the earliest
practicable time. If written objections to a
part of the request are made, the remainder
of the request shall be answered within the
period designated in the request. A denial
shall fairly meet the substance of the requested
admission, and when good faith requires that
a party deny only a part or a qualification
of a matter of which an admission is requested,
he shall specify so much of it as is true and
deny only the remainder.

(b) Effect of Admission. Any admission
made by a party pursuant to such request is
for the purpose of the pending action only and
neither constitutes an admission by him for
any other purpose nor may be used against
him in any other proceeding.

Committee Note: Common Law Rule 29 and
Equity Rule 47(d).

RULE 1.31. REFUSAL TO MAKE DIS-
COVERY: CONSEQUENCES.

(a) Refusal to Answer. If a party or other
deponent refuses to answer any question pro-
pounded upon oral examination, the examina-
tion shall be completed on other matters or
adjourned, as the proponent of the question
may prefer. Thereafter, on reasonable notice
to all persons affected thereby, the proponent
of the question may apply to the circuit court
in the county where the deposition is taken,
if taken out of the county where the case is
pending, or the court having jurisdiction of
the cause if the deposition is taken in the coun-
ty where the case is pending, for an order com-
pelling an answer. Upon the refusal of a
deponent to answer any interrogatory sub-
mitted under Rule 1.25 or upon the refusal of
a party to answer any interrogatory submitted
under Rule 1.27 the proponent of the question
may on like notice make like application for
such an order. If the motion is granted and
the court hearing the motion finds that the re-
fusal was without substantial justification, it
may enforce its order by contempt. The court
having original jurisdiction of the cause may
require the refusing party or deponent and the
party or attorney advising the refusal or either
of them to pay to the examining party the
amount of the reasonable expenses incurred
in obtaining the order, including reasonable
attorney’s fees. If the motion is denied by
the court hearing it and said court finds that
the motion was made without substantial justi-
fication, the court having original jurisdiction
of the cause may require the examining party
or the attorney advising the motion or both of
them to pay to the refusing party or witness
the amount of the reasonable expenses in-
curred in opposing the motion, including rea-
sonable attorney’s fees.
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(b) Failure to Comply with Order.

(1) Contempt. If a party or other witness
refuses to be sworn or refuses to answér any
question after being directed to do so by the
circuit court in the county in which the depo-
sition is being taken, the refusal shall be con-
sidered a contempt of that court.

(2) Other Consequences. If any party or
an officer or managing agent of a party refuses
to obey an order made under subdivision (a)
of this rule requiring him to answer designated
questions, or an order made under Rule 1.28
to produce any document or other thing for
inspection, copying, or photographing or to
permit it to be done, or to permit entry upon
land or other property, or an order made under
Rule 1.29 requiring him to submit to a physical
or mental examination, the court may make
such orders in regard to the refusal as are just,
and among others the following:

(i) An order that the matters regard-
ing which the questions were asked or the char-
acter or description of the thing or land, or
the contents of the paper, or the physical or
mental condition of the party, or any other
designated facts shall be taken to be estab-
lished for the purposes of the action in accord-
ance with the claim of the party obtaining
the order;

(ii) An order denying the disobedient
party the privilege of supporting or opposing
designated claims or defenses, or prohibiting
him from introducing in evidence designated
documents or things or items of testimony, or
from introducing evidence of physical or
mental condition;

(iiil) An order striking out pleadings or
parts thereof, or staying further proceedings
until the order is obeyed, or dismissing the
action or proceeding or any part thereof or
rendering a judgment by default against the
disobedient party;

(iv) An order in lieu of any of the
foregoing orders or in addition thereto direct-
ing the arrest of any party or agent of a party
for disobeying any of such orders except an
order to submit to a physical or mental ex-
amination.

" (¢) Expenses on Refusal to Admit. If a
party, after being served with a request under
Rule 1.30 to admit the genuineness of any docu-
ments or the truth of any matters of fact,
serves a sworn denial thereof and if the party
requesting the admissions thereafter proves
the genuineness of any such document or the
truth of any such matter of fact, he may apply
to the court for an order requiring the other
party to pay him the reasonable expenses in-
curred in making such proof including reason-
able attorney’s fees. Unless the court finds
that there were good reasons for the denial
or that the admissions sought were of no sub-
stantial importance, the order shall be made.

(d) Failure of Party to Attend or Serve
Answers. If a party or an officer or managing

agent of a party wilfully fails to appear before
the officer who is to take his deposition, after
being served with a proper notice, or fails to
serve answers to interrogatories submitted
under Rule 1.27 after proper service of such
interrogatories, the court on motion and notice
may strike out all or any part of any pleading
of that party or dismiss the action or proceed-
ing or any part thereof, or enter a judgment
by default against that party.

Committee Note: Common Law Rule 30 and
Equity Rule 47(d).

RULE 1.32. DEPOSITIONS DE BENE
ESSE.

(a) When Such Depositions May Be Taken:
Notice. The testimony of any witness may be
taken by deposition de bene esse, either within
or without the United States, when the witness
resides out of the county in which the cause
is pending, or is bound on a voyage at sea, or
is about to leave the State of Florida, or to
g0 out of the county in which the cause is pend-
ing before the time of trial or final hearing, or
when he is old and infirm. The deposition may
be taken before any notary public or judicial
officer or before any officer authorized by the
statutes of the State of Florida to take acknowl-
edgments or proof of execution of deeds. The
officer before whom such deposition shall be
taken shall not be of counsel to either of the
parties or interested in the event of the cause.
Reasonable notice must first be given in writ-
ing by the party proposing to take such deposi-
tion to the opposite party of record, which
notice shall state the name of the witness or
witnesses, the time and place of taking his

deposition, the name of the officer to take
the same, and the reason for taking such depo-

sition. Whenever, by reason of the absence
from the jurisdiction of the court of the adverse
party or his attorney of record or for any ather
reason, the giving of such notice herein re-
quired shall be impracticable, it shall be lawful
to take such depositions as there may be urgent
necessity for taking upon such notice as the
judge of the court in which the action is pend-
ing shall think reasonable and shall by his
order direct upon the application of the party
desiring to take such depositions. Any person
may be compelled to appear and depose as
provided in this act in the same manner as
witnesses may be compelled to appear and
testify in court. )

(b) Oath of Witness: Committing Testi-
mony in Writing. Every person deposing as
provided in the preceding paragraph shall be
cautioned and sworn to testify the whole truth,
and shall be carefully examined. Such testi-
mony shall be reduced to writing or type-
writing by the officer taking the deposition,
or by some person under his personal super-
vision or by the deponent himself in the of-
ficer’s presence; and shall, after being reduced
to writing or typewriting, be subscribed by the
witness, unless such subscription shall be
waived by the parties.
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(e¢) Certification and Return. Every such
deposition, together with a certificate of the
reasons aforesalid of taking such deposition
and the notice, if any, given to the adverse
party, shall be by such officer sealed up and
directed to such court and shall remain under
his seal until opened by the judge or the clerk
of such court or by consent of the parties. The
depositions sealed as aforesaid may be sent
by United States mail by the officer taking the
same to the clerk of the court in which such
cause is pending, or may be delivered into the
court or to the clerk of the court by such
officer or by a party to the cause, his agent
or solicitor; but if returned by private hand
of a party or his agent or solicitor the person
so returning it must make oath before the court
or the clerk that he received the deposition
sealed as aforesaid from the officer taking it
and that it has been in his possession ever
since, and has not been opened or altered.

(d) Optional Procedure. Nothing herein
shall be taken to modify or repeal any other
Jaw or rule of court providing for other
methods of taking depositions, but the method
of taking depositions herein prescribed shall
be an optional procedure for the taking of
depositions in causes pending in courts of the
State of Florida to which these rules apply.

(;gmmittee Note: Equity Rule 47. See also F.S.
90.23.

RULE 1.33. DEPOSITION DEEMED PUB-
LISHED WHEN FILED.

Upon the filing of any deposition or affidavit
taken under any rule or statute it shall be
deemed published, unless otherwise ordered
by the court, and may be opened and examined

by any party in the presence of the Clerk.
Committee Note: Adaptation of Equity Rule 52.

RULE 1.34. SUBPOENA.

(a) For Attendance of Witnesses; Form;
Issuance. Every subpoena shall be issued by
the clerk under the seal of the court, shall
state the name of the court and the title of
the action or suit, and shall command each
person to whom it is directed to attend and
give testimony at a time and place therein
specified. The clerk shall issue a subpoena
for the production of documentary evidence,
signed and sealed but otherwise in blank, to
a party requesting it, who shall fill it in before
service,

(b) For Production of Documentary Evi-
dence. A subpoena may also command the
person to whom it is directed to produce the
books, papers, documents, or tangible things
designated therein; but the court, upon motion
made promptly and in any event at or before
the time specified in the subpoena for com-
pliance therewith, may (1) quash or modify
the subpoena if it is unreasonable and oppres-
sive or (2) condition denial of the motion upon
the advancement by the person in whose behalf
the subpoena is issued of the reasonable cost
of producing the books, papers, documents, or
tangible things.

(¢) - Service. A subpoena may be served by
any person authorized by law or by these rules
to serve process. Service of a subpoena upon
a person named therein shall be made by de-
livering a copy thereof to such person and by
tendering to him the fees for one day’s attend-
ance and the mileage allowed by law.

(d) Subpoena for Taking Depositions;
Place of Examination.

(1) Proof of service of a notice to take a
deposition as provided in Rules 1.24(a) and
1.25(a) constitutes a sufficient authorization
for the issuance by the clerk of the court in
which the deposition is to be taken of subpoenas
for the persons named or described therein. The
subpoena may command the person to whom it
is directed to produce designated books, papers,
documents, or tangible things which constitute
or contain evidence relating to any of the mat-
ters within the scope of the examination per-
mitted by Rule 1.21(b), but in that event the
subpoena will be subject to the provisions of
Rule 1.24(b) and subdivision (b) of this Rule.

(2) A person may be required to attend
an examination only in the county wherein he
resides or is employed or transacts his business
in person, or at such other convenient place as
may be fixed by an order of court.

(e) Contempt. Failure by any person with-
out adequate excuse to obey a subpoena served
upon him may be deemed a contempt of the
court from which the subpoena issued.

Committee Note: New {0 our rules of practice,
and an adaptation of Federal Rule 45.

RULE 1.35. DISMISSAL OF ACTIONS.
(a) Voluntary Dismissal; Effect Thereof.
(1) By Plaintiff; By Stipulation. Subject
to the provisions hereof, an action may be dis-
missed by the plaintiff without order of court
(i) by filing a notice of dismissal at any time
before service by the adverse party of an
answer or of a motion for summary judgment
or decree, whichever first occurs, or (ii) by
filing a stipulation of dismissal signed by all
parties who have appeared in the action. Un-
less otherwise stated in the notice of dismissal
or stipulation, the dismissal shall be without
prejudice, except that a dismissal shall operate
as an adjudication upon the merits when filed
by a plaintiff who has once dismissed in any
court of this State an action based on or in-
cluding the same claim.

(2) By Order of Court. Except as provided
in paragraph (1) of this subdivision of this
rule, an action shall not be dismissed at the
plaintiff’s instance save upon order of the
court and upon such terms and conditions as
the court deems proper. If a counterclaim has
been served by a defendant prior to the service
upon him of the plaintiff’s motion to dismiss,
the action shall not be dismissed against the
defendant’s objection unless the counterclaim
can remain pending for independent adjudica-
tion by the court. Unless otherwise specified
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in the order, a dismissal under this paragraph
shall be without prejudice.

(b) Involuntary Dismissal; Effect Thereof.
For failure of the plaintiff to comply with any
order of court, a defendant may move for dis-
missal of any action or of any claim against
him. After the plaintiff has completed the
presentation of his evidence, the defendant,
without waiving his right to offer evidence
in the event the motion is not granted, may
move for a dismissal on the ground that upon
the facts and the law the plaintiff has shown
no right to relief. Unless the court in its order
for dismissal otherwise specifies, a dismissal
under this subdivision, and any dismissal not
provided for in this rule, other than a dis-
missal for lack of jurisdiction or for improper
venue, shall operate as an adjudication upon
the merits; except, however, that nothing
stated herein shall preclude a non-suit from
being taken pursuant to any applicable statute.

(¢) Dismissal of Counterclaim or Cross-
Claim. The provisions of this rule shall apply
to the dismissal of any counterclaim or cross-
claim. A voluntary dismissal by the claimant
alone pursuant to paragraph (1) of subdivision
(a) of this rule shall be made before a respon-
sive pleading is served or, if there is none,
before the introduction of evidence at the trial
or hearing.

(d) Costs of Previously Dismissed Action.
If a plaintiff who has once dismissed an action
in any court of this state commences an action
based upon or including the same claim against
the same defendant, in any court in this State,
the court may make such order for the pay-
ment of costs of the action previously dismissed
as it may deem proper and may stay the pro-
ceedings in the action until the plaintiff has
complied with the order.

Committee Note: Common Law Rule 35.

RULE 1.36. SUMMARY JUDGMENT OR
DECREE.

(a) For Claimant. A party seeking to re-
cover upon a claim, counterclaim or cross-claim
or to obtain a declaratory judgment or decree
may, at any time after the expiration of 20
days from the commencement of the action or
after service of a motion for summary judg-
ment or decree by the adverse party, move
with or without supporting affidavits for a
summary judgment or decree in his favor upon
all or any part thereof.

(b) For Defending Party. A party against
whom a claim, counterclaim, or cross-claim is
asserted or a declaratory judgment or decree
is sought may, at any time, move with or with-
out supporting affidavits for a summary judg-
ment or decree in his favor as to all or any part
thereof.

(c) Motion and Proceedings Thereon. The
motion shall be served at least 10 days before
the time fixed for the hearing. The adverse
party prior to the day of hearing may serve
opposing affidavits. The judgment or decree
sought shall be rendered forthwith if the

pleadings, depositions and admissions on file,
together with the affidavits, if any, show that
there is no genuine issue as to any material
fact and that the moving party is entitled to
a judgment or decree as a matter of law. A
summary judgment or decree, interlocutory in
character, may be rendered on the issue of
liability alone although there is a genuine issue
as to the amount of damages.

(d) Case Not Fully Adjudicated on Motion.
If a motion under this rule judgment or decree
is not rendered upon the whole case or for all
the relief asked and a trial, or the taking of
testimony and a final hearing, is necessary, the
court at the hearing of the motion, by exam-
ining the pleadings and the evidence before
it and by interrogating counsel, shall if prac-
ticable ascertain what material facts exist
without substantial controversy and what ma-
terial facts are actually and in good faith con-
troverted. It shall thereupon make an order
specifying the facts that appear without sub-
stantial controversy, including the extent to
which the amount of damages or other relief
is not in controversy, and directing such
further proceedings in the action as are just.
Upon the trial or final hearing of the action
the facts so specified shall be deemed estab-
lished, and the trial or final hearing shall be
conducted accordingly.

(e) Form of Affidavits; Further Testimony.
Supporting and opposing affidavits shall be
made on personal knowledge, shall set forth
such facts as would be admissible in evidence,
and shall show affirmatively that the affiant
is competent to testify to the matters stated
herein. Sworn or certified copies of all papers
or parts thereof referred to in an affidavit
shall be attached thereto or served therewith.
The court may permit affidavits to be supple-
mented or opposed by depositions or by further
affidavits.

(f) When Affidavits Are Unavailable.
Should it appear from the affidavits of a party
opposing the motion that he cannot for reasons
stated present by affidavit facts essential to
justify his opposition, the court may refuse
the application for judgment or decree or may
order a continuance to permit affidavits to
be obtained or depositions to be taken or dis-
covery to be had or may make such other order
as is just.

(g) Affidavits Made in Bad Faith. Should
it appear to the satisfaction of the court at
any time that any of the affidavits presented
pursuant to this rule are presented in bad faith
or solely for the purpose of delay, the court
shall forthwith order the party employing them
to pay to the other party the amount of the
reasonable expenses which the filing of the
affidavits caused him to incur, including rea-
sonable attorney’s fees, and any offending
party or attorney may be adjudged guilty of
contempt.

Committee Note: Consolidation of Common Law
Rule 43 and Equity Rule 40, with subsection (h)
of Equity Rule 40 dropped.
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RULE 1.37. EVIDENCE.

(a) Adverse Witness. A party may inter-
rogate any unwilling or hostile witness by
leading questions. A party may call an adverse
party or an officer, director, or managing agent
of a public or private corporation or of a part-
nership or association which is an adverse
party, and interrogate him by leading questions
and contradict and impeach him in all respécts
as if he had been called by the adverse party,
and the witness thus called may be contra-
dicted and impeached by or on behalf of the
adverse party also, and may be cross examined
by the adverse party only upon the subject
matter of his examination in chief.

(b) Record of Excluded Evidence. In an
action tried by a jury, if an objection to a
question propounded to a witness is sustained
by the court, the examining attorney may make
a specific offer of what he expects to prove
by the answer of the witness. The court may
require the offer to be made out of the hearing
of the jury. The court may add such other
or further statement as clearly shows the char-
acter of the evidence, the form in which it was
offered, the objection made, and the ruling
thereon. In actions tried without a jury the
same procedure may be followed, except that
the court upon request shall take and report
the evidence in full, unless it clearly appears
that the evidence is not admissible on any
ground or that the witness is privileged.

Committee Note: Adaptation of Common Law
Rule 37 and Federal Rule 43 (b) and (¢). It is
ne“;ta_s a rule of practice applicable to suits in
equity.

RULE 1.38. CORRECTION OF JUDG-
MENTS, DECREES AND PROCEEDINGS.

Clerical mistakes in judgments, decrees, or-
ders or other parts of the record and errors
therein arising from oversight or omissions
may be corrected by the court at any time of
its own initiative or on the motion of any party
and after such notice, if any, as the court
orders. During the pendency of an appeal,

such mistakes may be so corrected before the
appeal is entered in the appellate court, and
thereafter while the appeal is pending may be
so corrected with leave of the appellate court.

Committee Note: Consolidation of Common Law
Rule 53 and Equity Rule 68.

RULE 1.39. TRANSFERS OF ACTIONS
ERRONEOUSLY BEGUN.

(a) If at any time it appears that an action
has been commenced either in equity or at law
when it should have been brought on the op-
posite side of the court it shall be forthwith
transferred to the proper side and proceeded
with without interruption. In such case the
court, without notice, may enter an order
noting that the case was brought on the wrong
side of the court and further ordering the
clerk to docket the case on the proper side.
The case shall proceed thereafter as though it
were originally instituted on the proper side
of the court and no further amendments shall
be necessary to change phraseology in the
pleadings so far as this error is concerned.
The case shall proceed as though originally in-
stituted on the proper side of the court.

(b) If at any time it should appear that a
suit is pending in the wrong court of any
county it may be transferred to the proper
court within said county upon the same con-
ditions and by the same method, as provided
in 1.39(a), except that a certified copy of the
order entered by the original court shall be
transmitted with the file to the proper court.

Committee Note: Adapted from Equity Rule 75.

RULE 1.40. DISCOVERY IN AID OF EX-
ECUTION. In aid of a judgment, decree or
execution, the judgment creditor or his suc-
cessor in interest, when that interest appears
of record may examine any person, including
the judgment debtor, in the manner provided
in these rules for taking depositions.

Committee Note: This is a new rule of practice.
See Federal Rule 69 (a).
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ACTIONS AT LAW ONLY
SECTION II

RULE 2.1. DEMAND FOR JURY TRIAL—

WAIVER.

(a)  Right Preserved. The right of trial by
jury as declared by the Constitution or by
statute shall be preserved to the parties in-
violate.

(b) Demand. Any party may demand a
trial by jury of any issue triable of right by
a jury, by serving upon the other party a
demand therefor in writing at any time after
commencement of the action and not later
than 10 days after the service of the last plead-
ing directed to such issue. Such demand may
be indorsed upon a pleading of the party.

(¢c) Specification of Issues. In his demand
a party may specify the issues which he wishes
so tried; otherwise he shall be deemed to have
demanded trial by jury for all the issues so
triable. If he has demanded trial by jury for
only some of the issues, any other party within
10 days after service of the demand or such
lesser time as the court may order, may serve
a demand for trial by jury of any other or all
of the issues of fact in the action triable by
jury.

(d) Waiver. The failure of a party to serve
a demand as required by this rule and to file
it as required by these rules shall constitute
a waiver by him of trial by jury. If waived,
a jury trial may not be granted without the
consent of the parties. A demand for trial

by jury made as herein provided may not be
withdrawn without the consent of the parties.

Committee Note: Common Law Rule 31.

RULE 2.2. TRIAL DOCKET — WHAT
CASES — WHEN SOUNDED.

(a) What Cases. When a cause shall be
ready for trial, either plaintiff or defendant
may, at least fifteen (15) days before the
commencement of a term of the court, serve
on the opposing party a notice in writing that
the case is ready for trial and will be placed
on the trial calendar at the next ensuing term.
If such notice is filed fifteen days before the
commencement of such term the clerk shall
enter the case upon the trial docket.

(b) When Sounded. The trial docket shall
be sounded for the setting of cases for trial on
the Tuesday before the opening day of said
term, in the courtroom of said court at 2:00
P. M. or thereafter upon one week’s notice
by the clerk to the parties, which sounding
and setting of causes shall be by the judge,
or by the clerk of said court in the judge’s
absence.

(c) Adding New Cases. Any case ready
for trial, whether arriving at issue before or
during the term, after fifteen days’ notice
given by any attorney of record or the clerk
of the court may at the discretion of the court
be set for trial during said term.

Committee Note: Largely Common Law Rule 32.

21

RULE 2.3. CASES WHEN SET — TRIED,
CONTINUED OR DISMISSED.

When a cause is duly set for trial and is
called in its order, the same must be tried,
continued, dismissed, or placed at the foot of
the docket or trial calendar.

Committee Note: Common Law Rule 33.

RULE 2.4. CONTINUANCES.

(a) Motion For. A motion for continuance
may be made only before or at the time the
case is set for trial, unless good cause for
failure so to move is shown or unless the
ground for the motion arose after the cause
was set for trial.

(b) Contents. The motion for continuance
shall be in writing. It shall state fully and
clearly all of the facts which the movant con-
ceives may entitle him in law to such continu-
ance. If continuance is syught on the ground
of non-availability of a witness, the motion
must show when it is believed the witness will
be available.

(¢) Copy To Be Served. A copy of the mo-
tion shall be served upon the attorneys of
record for the opposing party together with a
notice of the time, the place and the judge
before whom said motion will be called for
hearing.

(d) For What Time. No continuance shall
be granted for any longer time than it shall
affirmatively appear that the ends of justice
require.

Committee Note:
Rule 34.

RULE 2.5. DOCUMENTARY EVIDENCE—
TO BE FILED AND MARKED BY CLERK.

When documentary evidence is introduced in
a cause, the clerk shall indorse upon the same
an identifying number or symbol, and when
proffered or admitted in evidence, it shall be
filed by him and considered in the custody of
the court and not withdrawn except with writ-
ten Jeave of court.

Committee Note:
Rule 38.

RULE 2.6. EXCEPTIONS UNNECESSARY.

(a) Adverse Ruling. For appellate pur-
poses, no exception shall be necessary to any
adverse ruling, order, instruction or thing
whatsoever said or done at the trial or prior
thereto or after verdict, which thing was said
or done after objection made and considered by
the trial court, and which affected the sub-
stantial rights of the party complaining and
which is assigned as error.

(b) Not later than at the close of the evi-
dence, or at such earlier time during the trial
as the court may reasonably direct, it shall be
the duty of the parties to the cause to file writ-
ten requests that the court charge the jury
on the law as set forth in such requests. The
court shall then require counsel to appear be-
fore it for the purpose of a conference to settle
the charges to be given. At such conference

Adaptation of Common Law

Adaptation of Common Law




1954 FLORIDA RULES OF CIVIL PROCEDURE

all objections shall be made and ruled upon
and the court shall likewise inform counsel at
said conference of such general charges as it
will give. No party may assign as error the
giving of any charge unless he objects thereto
at such time, nor the failure to give any charge
unless he shall have requested the same. The
court shall charge the jury after the argu-
ments are completed.

(¢) Orders on New Trial, Directed Verdicts,
Non-Suits, etc. In order to entitle the party
against whom such ruling is made to have the
same reviewed by the appellate court, it shall
not be necessary to object or except to any
order granting or denying motions for new
trials, directed verdicts, non-suits, or judg-
ments non obstante veredicto, or in arrest of
judgment.

(d) New Trials, Review of Order Granting.
In every case in which the trial court shall
enter an ordéer granting a motion for a new
trial, the trial judge shall indicate in the order
granting said motion the particular ground or
grounds upon which said motion was granted.

Committee Note: Common Law Rule 39. '

RULE 2.7. MOTION FOR A DIRECTED
VERDICT.

(a) Effect. A party who moves for a di-
rected verdict at the close of the evidence
offered by the adverse party may offer evi-
dence in the event the motion is denied without
having reserved the right to do so and to the
same extent as if the motion had not been made.
The denial of a motion for a directed verdict
shall not operate to discharge the jury.

A motion for a directed verdict shall state
the specific grounds therefor.

(b) Reservation of Decision on Motion.
Whenever a motion for a directed verdict made
at the close of all of the evidence is denied or
for any reason is not granted, the court is
deemed to have submitted the action to the
jury at such time subject to a later determina-
tion of the legal questions raised by the motion.
Within 10 days after the reception of a verdict,
a party who has moved for a directed verdict
may move to have the verdict and any judgment
entered thereon set aside and to have judgment
entered in accordance with his motion for a
directed verdict; or if a verdict was not re-
turned such party, within 10 days after the
jury has been discharged, may move for judg-
ment in accordance with the motion for a
directed verdict.

(c) A motion for a new trial may be joined
with this motion, or a new trial may be prayed
for in the alternative. If a verdict was re-
turned the court may allow the judgment to
stand or may reopen the judgment and either
order a new trial or direct the entry of judg-
ment as if the requested verdict had been di-
rected. If no verdict was returned the court
may direct the entry of judgment as if the
requested verdict had been directed or may
order a new trial.

Committee Note: Common Law Rule 40.

default occurs.

RULE 2.8, MOTIONS FOR NEW TRIAL.

(a) Grounds. A new trial may be granted
to all or any of the parties and on all or a part
of the issues in an action in which there has
been a trial by jury, for any of the reasons for
which new trials have heretofore been granted
in such cases. A new trial may be granted
in an action tried without a jury on grounds
that heretofore were grounds for a rehearing
in a suit in equity; and in such cases the court
may open the judgment, if one has been en-
tered, take additional testimony, and direct the
entry of a new judgment.

(b) Time for Motion. A motion for new
trial shall be served not later than 10 days
after the rendition of verdict.

(¢) On Initiative of Court. Not later than
10 days after the rendition of a verdict, the
court of its own initiative may order a new trial
for any reason for which it might be granted a
new trial on motion of a party, and in the order
shall specify the specific grounds upon which
the new trial is awarded.

(d)Motion to Amend Judgment. Within 10
days after the rendition of a verdict, either
party may move the court to alter or amend
the judgment to conform to the evidence and
the law, where the same can be lawfully done
without a new trial, or such motion may be
served with a motion for new trial, in the
alternative. The court may, within such time,
alter or amend a judgment for like reasons of
its own initiative.

(e) Necessity for Motion. Where an action
has been tried by the court without a jury,
the sufficiency of the evidence to support the
judgment may be reviewed on appeal whether
or not the party raising the question has made
any objection thereto in the trial court, or made
a motion for new trial or to alter or amend
the judgment.

(f) Matters of Record. - The grounds for a
motion for new trial shall not be limited to
mafters in pais, and all errors in the record
proper may be incorporated in a motion for
new trial. If proper grounds exist therefor,
the court may order a new trial, or correct the
record, or alter or amend the judgment, as
justice may require. :

Committee Note: Common Law Rule 41.

RULE 2.9. JUDGMENT—DEFAULT.

(a) If a party fails to serve a pleading at
any time provided by these rules or fixed by
the court, an adverse party may cause a de-
fault to be entered by the court or by the clerk
on a day subsequent to the day on which such
A party may plead at any
time until such default be entered.

(b) Judgments final consequent upon the -
entry of defaults, for want of proper pleading,
may be entered on the same day that the de-
fault is entered as well as any subsequent day.
In cases where the action is upon an open ac-
count or other contract for the payment of
money, not in writing, no final judgment upon
default shall be entered by the clerk until

22
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after the moving party has filed the proofs
in support of his claim, all of which shall be in
writing and shall be filed with the papers in
the case. :

Committee Note:
Rule 42.

RULE 2.10. ATTACHMENT.

(a) When Returnable, Property Seized. A
writ of attachment shall be returnable when
fully executed; or shall be returned by the of-
ficer when he shall be convinced that no prop-
erty can be found; and if property is seized
under the writ, the writ shall be returned when
the property seized shall have finally passed
from the lien of said writ and control of the
officer levying the attachment. At the time
of each action taken under said writ, the officer
shall endorse such action thereon.

(b) Pleading, Practice and Procedure. In-
sofar as applicable and when not otherwise
provided, the pleading, practice and procedure
governing personal actions shall govern suits
commenced by attachment.

Committee Note: Common Law Rule 44.

RULE 2.11. EJECTMENT.

(a) Landlord Not a Defendant. When it
shall be made to appear by answer before a
trial that a party defendant in an action of
ejectment is in possession as a tenant only
and that his landlord is not a party to the
cause, the landlord shall be made a party be-
fore further proceeding against said tenant,
unless otherwise ordered by the court.

(b) Death of Co-plaintiff. In case of
the death of one or more of several plaintiffs
in ejectment, where the right of the decedent
does not survive to the remaining plaintiffs,
the action may proceed at the suit of the sur-
viving plaintiff for such share of the property
as he claims, or the legal representative of the
deceased plaintiff may upon the suggestion of
the death and the filing of a certified copy of
his letters testamentary or of administration
be made a party plaintiff upon his own motion,
after notice to all parties plaintiff and all de-
fendants not in default.

(¢) Heirs, etc., As Plaintiff. In every case
in which a party plaintiff to a suit in ejectment
shall die, pending the suit, the heirs or devisees
of his property interest may likewise be made
parties plaintiff, after notice to all parties
plaintiff and defendants not in default.

(d) Death of Co-defendant. In case of
the death of one of several defendants in eject-
ment, a suggestion may be made of the death,
and the action may proceed either as against
the surviving defendants to judgment and
execution, or be revived as against the legal
. representative and heirs or devisees of the
deceased party.

(e) Heirs, etc., As Defendant. If the legal
representative and heirs or devisees of a de-
ceased co-defendant or sole defendant are
proceeded against, such may be by amendment
and original process or by order making them

Substantially Common Law

a party and they shall be held to file the next
pleading due, if any, after notice as provided
by law, or pursuant to the requirements of
original process.

(f) Death of Personal Representative When
Party. In every case in which the personal
representative of a decedent may be a party
plaintiff to a suit in ejectment, and shall die,
his successor in office may be made a party
plaintiff in lieu of such deceased personal
representative; and in every case in which
the personal representative of a decedent may
be a party defendant to such a suit, and shall
die, his successor in office shall be made a
party defendant in lieu of such personal rep-
resentative.

(g) Persons in Interest or Possession May
Be Made Parties. If there shall be a person
in interest or possession other than the execu-
tor or administrator of the deceased plaintiff
or defendant, who should be made a party
plaintiff or defendant to the suit, he may be
made a party after such notice, in such manner,
and upon such terms as to pleading as the
court may direct.

Committee Note: Common Law Rule 45.

(h) Defense May Be Limited. Any defen-
dant in an action of ejectment shall be at
liberty to limit his defense to a part of the
property mentioned in the complaint describ-
ing such part with reasonable certainty.

Committee Note: Common Law Rule 46.

(i) Writs of Possession of Execution to Be
Joint or Several. Where the plaintiff recovers
in ejectment, he may have one writ of execu-
tion, embracing a habere facias possessionem
for. the possession, and a fieri facias for his
damages and costs, or he may, if he so elects,
have separate writs, one a writ of habere
facias possessionem for the possession, and a
separate writ of fieri facias for his damages.

Committee Note: Common Law Rule 47.

(7> Chain of Title. The plaintiff with his
complaint and the defendant with his answer
shall file as a part thereof a statement setting
forth chronologically the chain of title upon
which he will rely at the trial. If any part
of the chain of title is recorded, the statement
shall set forth the names of the grantors and
the grantees, and the book and page of the
record thereof; if an unrecorded instrument
is relied upon, a copy thereof shall be attached.
The court may require the original to be sub-
mitted to the opposite party for inspection.
If the party relies upon a claim or right with-
out color of title, such statement shall so
specify how and when such claim originated
and the facts upon which such claim is based.
If the defendant and plaintiff claim under a
common source the statement need not deraign
title prior to such common source.

(k) Testing Sufficiency. If either party
desire to test the legal suffictency of any in-
strument or court proceeding in the chain of
title of the opposite party, he shall do so before
the trial day by a motion setting up his objec-
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tions with a copy of such instrument or court
proceedings attached and giving notice of
hearing as otherwise provided in these rules.
Such motion shall be disposed of prior to the
trial. Upon the hearing the court shall make
such order as shall be proper. If either party
determine that he will be unable to maintain
his cause by reason of such order he may so
state in the record and final judgment shall
thereupon be entered by the court for the
opposite party.
Committee Note: Common Law Rule 48.

RULE 2.12. TRAVERSE OF GARNISHEE’S
ANSWER — TIME FOR—DEFAULT — SCIRE
FACIAS AND FINAL JUDGMENT.

(a) Time for Traverse. When any garni-
shee answers at the time required by law
and the plaintiff is not satisfied with the
answer of any such garnishee, he shall within
10 days thereafter file a statement traversing
the allegations of the garnishee in such par-
ticulars as he desires, whereupon the cause
shall proceed as provided by law. Upon fail-
ure of the plaintiff to file such traverse such
answer shall be taken as true and upon proper
disposition of the assets, if any disclosed there-
by, the garnishee shall be entitled as of course
to an order discharging him from further Ili-
ability under the writ.

(b) Default, Scire Facias, Judgment, etc.
Should the garnishee defendant fail to appear
or answer as required a judgment by default
shall be entered against him, which shall be
for the amount of plaintiff’s claim together
with interest. Upon the entry of such judg-
issue
against such garnishee returnable within 10
days and in the case of failure sufficiently to
answer said scire facias, a final judgment shall
be entered against said garnishee provided,
however, that no final judgment against a
garnishee shall be entered before the entry
of, or in excess of the final judgment against
the original defendant together with interest
and costs.

Committee Note:

RULE 2.13. EXECUTIONS.

When to Issue. Writs of fieri facias upon
judgment shall issue upon the request of the
party entitled thereto, his agent or attorneys,
provided no execution shall issue on any judg-
ment until the time for filing a motion for new
trial has expired, or, if a motion for new triul
is filed, until after such motion shall have been
disposed of by the court, except that execution
may be issued upon special order of the court.

Committee Note: Common Law Rule 50.

RULE 2.14. JUDGMENT A ND EXECU-
TION DOCKET—TO BE KEPT BY CLERK.

The clerk shall keep a judgment and execu-
tion docket. In this docket he shall enter the
names of the parties (placing the names of
the parties against whom judgments are ren-
dered in alphabetical order), the character of

ment by default a scire facias shall

Common Law Rule 49.
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the action, the date of the judgment, the
amount of the judgment, specifying the debt,
or damages, and costs, the date of the execu-
tion issued and the date upon which it is de-
livered to the sheriff. TUnder the head of
“remarks” he shall also state the proceedings
had and the returns made thereon, and other
matters of interest to the parties.
Committee Note: Common Law Rule 51.

RULE 2.15. SCIRE FACIAS — WHEN RE-
TURNABLE.

All writs of scire facias authorized by law
shall be returnable and served as other writs
and summons issued on the institution of an
action and the same rules in regard to the
time and manner of pleading shall apply
thereto as in other cases.

Committee Note: Common Law Rule 52.

RULE 2.16. EXTRAORDINARY WRITS,
MANDAMUS, CERTIORARI, PROHIBITION
QUO WARRANTO, HABEAS CORPUS AND
STAY WRITS.

(1) The provisions of Rule 2.16 shall be
applicable to Rules 2.17-2.22, both inclusive.

(2) When Heard. Al applications for writs
of certiorari, prohibition, mandamus, quo war-
ranto, habeas corpus and othér writs necessary
to the complete exercise of the jurisdiction
of the Court as authorized by law shall be
made as herein provided.

Committee Note: Common Law Rule 54.

RULE 2.17. CERTIORARI.

(a) Petition to be Supported by Transeript
or Original Record and Brief. An application
for a writ of certiorari to the Circuit Court
shall be by petition filed in the court within
60 days from the date of the proceeding, order,
judgment or decree sought to be reviewed. It
shall be accompanied by either the original
record or a certified transcript of the record
of the proceedings the petitioner seeks to have
reviewed or so much thereof as is essential.
Unless shown by opposing counsel to be neces-
sary, no other record shall be required. The
petition shall contain a concise statement of
the cause and the reasons relied on for grant-
ing the writ, and shall be accompanied by a
supporting brief.

(b) Respondent to be Served with Petition
and Transcript. A copy of the petition, the
supporting brief and the transcript, if made,
shall be served upon the respondent, or his
counsel, at the time notice of application for
the writ is filed with the clerk of said court.

(¢) Respondent’s Brief—When Filed. The
respondent shall file his brief in opposition to
the writ, and serve the petitioner with a copy
thereof, within 10 days after he had been
served with petitioner’s brief.

Committee Note: Common Law Rule 55.

RULE 2.18. PROHIBITION.

(a) Petition For. An application for writ
of prohibition in the Circuit Court shall be by
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suggestion stating the nature of the proceed-
ing sought to be prohibited. The contents of
the suggestion shall be substantially as re-
quired by statute.

(b) Issuance of Rule. If the suggestion
makes a prima facie case, the court may issue
a rule directed to the respondents, commanding
them to show cause on a return day certain
why the writ as prayed for should not be
granted.

(¢) Respondents’ Return. On the return
day so fixed or sooner if desired, the respon-
dents shall file such appropriate pleadings as
they may deem proper.

Committee Note: Common Law Rule 56.

RULE 2.19. MANDAMUS.

(a) Petition For — Issuance of Alternative
Writ or Rule. Proceedings in mandamus in
the Circuit Court shall be instituted by peti-
tion setting up as briefly as may be the basis
for the relief prayed. If the petition makes
a prima facie case, the court may either issue
the alternative writ or a rule to show cause
returnable to a day certain why an alternative
writ should not be granted.

(b) Respondent’s Return—When. After the
alternative writ issues, the respondent shall
plead thereto as he may deem proper, on or
before the return day.

(¢) Amendments. When any alternative
writ of mandamus shall have been issued, the
court shall allow such writ to be amended
upon request of the petitioner without amend-
ing the petition.

(d) Issuance of Peremptory Writ. When
any such writ is well founded a peremptory
writ may issue without further amendments
to the extent that the writ is well founded.

Committee Note: Common Law Rule 57.

RULE 2.20. QUO WARRANTO.

(a) By Whom Instituted. Proceedings in
quo warranto ineluding informations in the
nature of quo warranto may be instituted in
the Circuit Court by petition or information
in the name of the State by the Attorney Gen-
eral, or by any person claiming title to the
office or franchise on the refusal of the At-
torney General.

(b) Governed by Rules on Mandamus. The

petition shall conform with controlling statutes
governing quo warranto. The rule as to plead-
ing and procedure heretofore prescribed with
respect to mandamus shall apply to and govern
as near as may be the pleadings and procedure
in quo warranto. :

(¢) When any such petition or information
is well founded a judgment of ouster may
issue without further amendments, to the ex-
tent that such petition or information is well
founded.

Committee Note: Common Law Rule 58.

RULE 2.21. HABEAS CORPUS.

(a) Notice to Prosecuting Attorney. If the
validity of any statute, criminal law proceed-
ing, or conviction is attacked by habeas corpus
in the Circuit Court, notice of the application
for the writ shall be given to the prosecuting
attorney of the court wherein the statute under
attack is being applied, the criminal law pro-
ceeding is being maintained, or the conviction
has occurred.

(b) Respondent’s Return. When the writ
is issued the court shall set an early return
date, at which time the formal return of the
respondent shall be made. In the absence of
a motion to quash or a motion for discharge
notwithstanding the return, issue shall Dbe
deemed joined when the return is filed, and
the cause shall be considered as ready for
final disposition.

Committee Note:

RULE 2.22.
WRITS.

(a) After Appeal and Notice. Application
for constitutional or other writs necessary to
the complete exercise of the jurisdiction of the
circuit court may be entertained by said court
only after reasonable notice of the application
for such writ has been given to the adverse
party.

(b) Final Adjudication on Merits. When.
If it should develop on the application for the
writ that the ends of justice will be best served
by disposing of the merits of the cause as to
which the application is directed, the court
ma)}f deny the application and proceed accord-
ingly.

Committee Note:
Rule 60.

Common Law Rule 59.
CONSTITUTIONAL STAY

Taken from Common Law
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SUITS IN EQUITY ONLY
SECTION III.

RULE 3.1. NOMINAL PARTIES.

Where no account, payment, conveyance, or
other direct relief is sought against a party to
a suit, not being an infant, the party, upon
service of the complaint in chancery upon him,
need not answer the complaint, unless the
plaintiff specially requires him to do so by the
prayer; but he may answer at his option; and
if he does not answer he shall be bound by all
the proceedings in the cause. If the plaintiff
shall require a party to answer, such party
shall be entitled to the costs of all the pro-
ceedings- against him unless the court shall
otherwise direct.

Committee Note: Equity Rule 11.

RULE 3.2. JOINT AND SEVERAL DE-
MANDS.

In all cases in which the plaintiff has a joint
and several demand against several persons,
either as principals or as sureties, it shall not
be necessary for the plaintiff to bring before
the court as parties to a suit concerning such
demand all the persons liable thereto; but the
plaintiff may proceed against one or more of
the persons severally liable.

Committee Note: Equity Rule 16.

RULE 3.3. TRUSTEES MAY REPRESENT
BENEFICIARIES.

In all suits concerning property which is
vested in trustees, where such trustees are
competent to sell and give discharges for the
proceeds of the sale, or the rents, income or
profits of the estate, all, or any of such trus-
tees, shall represent the persons beneficially
interested in the estate or the proceeds, or
the rents, income or profits, and in such cases
it shall not be necessary to make the persons
beneficially interested in such property, or
rents, income or profits, parties to the suit;
but the court may, upon consideration of the
matter on the hearing, if it shall so think fit,
order such persons beneficially interested to
be made parties.

Committee Note: Equity Rule 12.

RULE 3.4. INTERVENTIONS.

Anyone claiming an interest in pending liti-
gation may at any time be permitted to assert
his right by intervention, but the intervention
shall be in subordination to, and in recognition
of, the propriety of the main proceeding, unless
otherwise ordered by the court in its discre-
tion.

Committee Note: Equity Rule 9.

RULE 3.5. SUIT TO EXECUTE TRUSTS
OF WILL: HEIR AS PARTY.

In suits to execute the trusts of a will, it
shall not be necessary to make the heir at
law a party; but the plaintiff shall be at liberty
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to make the heir at Iaw a party where he de-
sires to have the will established against him.

Committee Note: Equity Rule 13.

RULE 3.6. CLASS SUITS: EFFECT OF.

When the question is one of common or
general interest to many persons constituting
a class so numerous as to make it impracticable
to bring them all before the court, one or more
may sue or defend for the whole.

Committee Note: Equity Rule 14.

RULE 3.7. JOINDER OF CAUSES OF AC-
TION.

The Plaintiff may join in one complaint as
many causes of action, cognizable in equity, as
he may have against the defendant. But when
there is more than one plaintiff, the causes
of action joined must be joint, and if there be
more than one defendant the liability must
be one asserted against all of the material
defendants, or sufficient grounds must appear
for uniting the causes of action in order to
promote the convenient administration of jus-
tice. If it appears that any such causes of
action cannot be convenilently disposed of to-
gether, the court may order separate trials.

Committee Note: Equity Rule 31.

RULE 3.8. WHEN CAUSE DEEMED AT
ISSUE. .

If at the expiration of 20 days from the
service of the answer no counterclaim has been
filed or, if counterclaim has been filed, then
at the expiration of 20 days from the service
of the reply thereto, the cause shall be deemed
at issue. If, however, within such period of
20 days a motion permitted by these rules is
served, the cause shall not be deemed at issue
until the points of law so presented shall be
ruled upon by the court.

Committee Note: Equity Rule 39.
been enlarged from 10 to 20 days.

RULE 3.9. DEFAULT: DECREE PRO
CONFESSO.

If the defendant shall fail to serve his answer
or other defense to the complaint, within the
time prescribed, or within such other time as
shall have been fixed by the court, then the
plaintiff may at his election take an order to
be entered by the clerk or the judge, as of
course, but the complaint be taken pro con-
fesso; and thereupon the cause shall proceed
ex parte, and the matter or the complaint may
be decreed by the court accordingly if the
same can be done without an answer and is
proper to be decreed.

If the cross-defendant shall fail to serve his
reply or other defense to an answer asserting .
a counterclaim and specially praying relief at
the time prescribed, or within such other time
as shall have been fixed by the court, a decree
pro confesso may be taken and like proceed-
ings had thereon as in case of failure of the
defendant to serve defensive pleadings to the
complaint.

Committee Note: Equity Rule 42.

Period has
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RULE 3.10. DECREE PRO CONFESSO TO
BE FOLLOWED BY FINAL DECREE—SET-
TING ASIDE DEFAULT.

When the complaint in any cause is taken
pro confesso, the court may proceed to a decree,
and such decree rendered shall be absolute
unless the court shall set aside the same or
enlarge the time for serving the answer for
cause shown upon motion and affidavit of the
defendant, made and served within ten days
after the entry of the final decree; and no
such motion shall be granted, except upon
such conditions as to the court may seem equit-
able and just, and unless the defendant shall
serve his answer within such time as the court
shall direct, and submit to such other terms
as the court shall direct for the purpose of
speeding the cause.

Committee Note: Equity Rule 43.
been reduced from 20 to 10 days.

RULE 3.11. PROCEEDINGS
DECREE PRO CONFESSO.

The plaintiff may have process of attach-
ment against the defendant to compel the
answer, instead of causing a decree pro con-
fesso to be entered, if he requires any discovery
or answer to enable him to obtain a proper
decree; and the defendant shall not when
arrested upon such process be discharged
therefrom unless upon serving his answer or
otherwise complying with such order as the
court may direct as to pleading to or fully
answering the complaint within a period to be
fixed by the court and undertaking to speed
the cause.

Committee Note: Equity Rule 44.

RULE 3.12. TRIALS AND EVIDENCE.

Evidence shall be taken by deposition before
or after issue, as provided by law or rules
of court for actions at law or suits in chan-
cery, or before an examiner or master to be
appointed by the court, or orally before the
court. Examiners or masters when appointed
shall take the testimony orally, and unless
otherwise directed by the court, shall cause
the same to be reduced to writing and filed in
the cause. When testimony is taken before
the court, the testimony shall, upon motion of
either party, or upon order of the court, be
taken down in writing and filed in the cause.
In interlocutory matters the court may accept
affidavits.

Committee Note: Equity Rule 45.

RULE 3.13. TIME FOR TAKING TESTI-
MONY.

When any chancery cause shall be at issue
and shall not have been set for trial before
the court, the court of its own motion or upon
application of either party after due notice
to the opposite party, shall enter an order fix-
ing the time within which the testimony of the
parties shall be taken. After the entry of such
an order, the court may, upon good cause

Time has

IN LIEU OF

shown by either party, enlarge the time; and

no testimony taken after such period shall be
allowed to be read in evidence at the hearing.
In the absence of any order by the court ex-
tending or limiting the time otherwise, two
months from the time a cause is at issue and
no longer shall be allowed for the taking of
testimony in any cause, unless the case has
been set for trial before the court. The time
for taking testimony may be extended by spe-
cial order of the court in its discretion or by
written stipulation of the parties filed in the
cause, or by oral stipulation evidenced by the
record.

The foregoing limitation of the time for tak-
ing testimony shall not apply to a cause pro-
ceeding ex parte consequent upon the entry
of a decree pro confesso, or to a party against
whom a decree pro confesso shall have been
entered, but in such cases testimony may be
taken any time.

Committee Note: Equity Rule 46. No change in
rule, but time is really enlarged by 10 days because
of change in rule as to when cause is deemed at
issue.

RULE 3.14. MASTERS.

(a) General Masters. Judges of the Circuit
Court may appoint in writing from among the
members of the bar in such circuit as many
general masters in chancery as such judges
may find necessary, who shall continue in
office until removed by the court. The appoint-
ment shall be recorded in the Chancery Order
Book of the court. Every person appointed
such general master in chancery shall, before
he shall proceed to discharge any of the duties
of his said office, take the oath required of
officers by the Constitution and Laws of this
State, and such oath shall be entered at full
length in the Chancery Order Book.

(b) Special Masters. The court may ap-
point for any particular service required by it,
from among the members of the Bar of Florida
special masters in chancery who shall be
governed by all the provisions of law and rules
of court relating to masters in chancery, gen-
eral and special, except that they shall not be
required to make oath or give bond unless
required by the court. In all cases upon a
proper showing to the court that such appoint-
ment is advisable in the particular case, a
person other than a member of the bar may
be appointed as special master.

(¢) Reference. Whenever any reference of
any matter is made to a master to examine
and report thereon, the party at whose in-
stance or for whose benefit the reference is
made shall cause the same to be presented to
the master for = hearing with all reasonable
dispatch. If he shall omit to do so, the adverse
party shall be at liberty forthwith to cause
proceedings to be had before the master, at the
cost of the party procuring the reference.

(d) General Powers and Duties. Every
master in chancery, general or special, shall
perform, under the direction of the court, all
the duties which, according to the practice in
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chancery, appertain to the office. He shall
have all the powers conferred on masters in
chancery by the rules of practice preseribed
by the Supreme Court of the United States
for chancery courts of the United States not
inconsistent with the laws and rules of prac-
tice of this State. Process issued by the master
shall be directed to all and singular the sheriffs
or any constables within the State. Hearings
before any master, general or special, examiner
or commissioner shall be held within the coun-
ty in which the action is pending, except that
by leave of court or stipulation of the parties
affected hearings may be held at any place
within or without the State in order to meet
the convenience of the witnesses or the parties.
All of the grounds of disqualification of a
circuit judge shall apply to general and special
masters.

(¢) Bond. The court may require general
or special masters in chancery when appointed
to dispose of property, real or personal, or
when appointed as receivers, or when the same
is not otherwise provided by law, to give bond
and surety in such manner and with such
penalty for the payment over of all moneys
which may come into their hands, and for the
due performance of their duties, as the court
may direct. Such bond shall be made payable
to the State of Florida, and shall be for the
benefit of all persons affected or aggrieved
by any act or malconduct of the person re-
quired to give such bond.

(f) Hearings. Upon every such reference,
it shall be the duty of the master, as soon as
he reasonably can after the same is brought
before him, to assign a time and place for pro-
ceedings in the same, and to give due notice
thereof to each of the parties .and if either
party shall fail to appear at the time and place
appointed, the master shall be at liberty to
proceed ex parte, or in his diseretion, to ad-
journ the examination and proceedings to a
future day, giving notice to the absent party
of such adjournment; and it shall be the duty
of the master to proceed with all reasonable
diligence in every such reference, and with
the least practicable delay, and either party
shall be at liberty to apply to the court for
an order to the master to speed the proceedings
and to make his report, and to certify to the
court the reason for any delay. The evidence
in all examinations shall be taken down in
writing by the master or by some other person
by his authority in his presence and filed
with his report. B

(g) Procedure. The master shall regulate
all the proceedings in every hearing before
him, upon every reference; and he shall have
full authority to examine the parties in the
cause, upon oath, touching all matters con-
tained in the reference; and also to require
the production of all books, papers, writings,
vouchers and other documents applicable there-
to; and also to examine on oath orally all
witnesses produced by the parties before him,

or by deposition, or otherwise, and also to
direct the mode in which the matters requir-
ing evidence shall be proved before him; and
generally to do all other acts, and direct all
other inquiries and proceedings in the matters
before him, which he may deem necessary and
proper to the justice and merits thereof and
the rights of the parties.

(h) Form of Accounts. All parties ac-
counting before a master shall bring in their
respective accounts in form of debtor and
creditor; and any of the other parties who
shall not be satisfied with the account so
brought in shall be at liberty to examine the
accounting party orally, or upon interroga-
tories, or by depositions, as the master shall
direct.

(i) Former Proofs May Be Used. All affi-
davits, deposition and documents which have
been previously made, read or used: in the
court upon any proceeding in the cause or
matter may be used before the master of the
court.

(j) Claimants Examinable by Master. The
master shall be at liberty to examine any
creditor or other person coming in to claim
before him either upon written interrogatories,
or in both modes, as the nature of the case may
appear to him to require. The evidence upon
such examination shall be taken down by the
master, or by some other person by his order
and in his presence, if either party requires
it, in order that the same may be used-by the
court if necessary.

(k) Master’s Report. In the reports made
by the master to the court, no part of any
statement of facts, account, charge, affidavit,
deposition, examination or answer brought in
or used before him shall be stated or recited.
But such statement of facts, account, charge,
affidavit, deposition, examination, or answer
shall be identified, and referred to, so as to
inform the court what statement of facts, ac-
count, charge, affidavit, deposition, examina-
tion or answer were so brought in or used.

(1) Filing of Master’s Report and Notice
Thereof—Exceptions—Hearing.

The master, as soon as his report is ready,
shall return the same into the clerk’s office,
and the day of return shall be noted by the
clerk in the progress docket. Immediately
upon returning his report, the master shall give
written notice of the filing thereof to counsel
for the respective parties, and file a copy of
such notice together with his certificate as to
the service upon each counsel and the manner
of such service. The parties shall have ten
days from the time of the receipt of such notice
within which to file exceptions of said report.
The said time may be enlarged by the court
for good cause shown upon application of
either party and said application may be heard
by the court ex parte. If no exceptions are
filed within the said period by either party,
the court shall take such action on the report
as may be appropriate. If exceptions are filed
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they shall stand for hearing before the court
upon reasonable notice by either party.

Committee Note: Taken from Equity Rules 54

through 65.

RULE 3.15.
DECREES.

Final process to execute any decree may be
by a writ of execution, or other appropriate
process or proceedings if the decree be solely
for the payment of money. Executions on
decrees for money shall issue and be governed
by the law relating to executions on judgments.
If the decree be for the performance of any
specific act, as, for example, for the execution
of a conveyance of land or the delivering up
of deeds or other documents, the decree shall,
in all cases, prescribe the time within which
the act shall be done, of which the defendant
shall be bound, without further service, to
take notice; and upon affidavit of the plaintiff,
filed in the clerk’s office, that the same has
not been complied with within the prescribed
time, the clerk shall issue a writ of attachment
against the delinquent party, from which, if
attached thereon, he shall not be discharged,
unless upon a full compliance with the decree
and the payment of all costs, or upon a special
order of the court, upon motion and affidavit,
enlarging the time for the performance thereof.
If the delinquent party cannot be found a writ
of sequestration shall issue against his estate,
upon the return of non est inventus, to compel
obedience to the decree. Where a decree shall
be made for a conveyance, release or acquit-
tance of land, or any interest therein, and the
party against whom the said decree shall pass
shall not comply therewith by the time ap-
pointed, then such decree shall be considered
and taken in all courts of law and equity to
have the same operation and effect as if the
conveyance, release or acquittance had been
executed conformably to such decree, and this
notwithstanding any disability of such parties
by infancy, lunacy, coverture or otherwise;
and if any other decree, injunction or manda-
tory order for the specific performance of any
act or contract is not complied with, the court
or judge, besides, or instead of, proceedings
against the disobedient party for a contempt
or by sequestration may by order direct that
the act required to be done be done, so far as
practicable, by some other person appointed
by the court or judge, at the cost of the dis-
obedient party, and the act, when so done,
shall have like effect as if done by him.

Committee Note: Equity Rule 67.

RULE 3.16. REHEARINGS.

(a) Every petition for rehearing shall con-
tain the special matter or cause on which such
rehearing is applied for, shall be signed by
counsel, and the facts therein stated, if not
apparent on the record shall be verified by
the oath of the party, or by some other person
having knowledge of the facts. No rehearing
shall be granted unless the petition is served

ENFORCEMENT OF FINAL

within 10 days after the recording of the
decree.

(b) No petition for rehearing shall operate
to stay the proceedings unless so ordered by
the court. The court, in granting any such
stay of proceedings, may fix the terms and
conditions of such stay. The court on ex parte
application may grant a stay on such petition
for a period not exceeding five days but no
stay for a longer period shall be granted ex-
cept on notice previously given to the opposing
party.

Committee Note: Equity Rules 70 and 71. Time
is reduced from 20 to 10 days.

RULE 3.17. WRIT OF ASSISTANCE.

When any decree or order is for the delivery
of possession, upon proof made by affidavit of
a demand and refusal to obey the decree or
order, the party prosecuting the same shall be
entitled to a writ of assistance, to be issued
by the clerk only on the order of the court.

Committee Note: Equity Rule 69.

RULE 3.18. PROCESS IN BEHALF OF
AND AGAINST PERSONS NOT PARTIES.

Every person, not being a party in any cause,
who has obtained an order, or in whose favor
an order shall have been made, may enforce
obedience to such order by the same process
as if he were a party; and every person, not
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