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HARRIS, J. 
 
 The Estate of Jon Lopez (the “Estate”) timely appeals the trial court’s entry of final 

summary judgment in favor of Wilsonart, LLC and Samuel Rosario (collectively, 

“Appellees”). Under Florida’s current summary judgment standard, we are compelled to 

conclude that  conflicting evidence remained as to whether Rosario negligently operated 
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his vehicle, which could allow a jury to apportion fault between the drivers. We therefore 

reverse the summary judgment and remand for further proceedings. 

 On January 17, 2017, Rosario was driving a freightliner truck eastbound on a six 

lane highway towards an intersection in Osceola County, Florida. The highway was 

divided evenly with three lanes for westbound traffic and the other three lanes for 

eastbound traffic. Rosario drove in the center lane of the eastbound side. As the 

freightliner approached an intersection, Jon Lopez, driving a pickup truck, crashed into 

the rear of the freightliner, pushing the freightliner forward into another vehicle. Lopez 

died as a result of the injuries he sustained from the collision.  

 Rosario testified in his deposition that he traveled in the center of the three 

eastbound lanes and began to slow down as he approached the intersection when he felt 

an impact to the rear of the freightliner. He testified that he was coming close to a full 

stop, that his wheels were turned straight, and that he intended to continue travelling 

straight at the moment of the collision. In addition, Rosario’s freightliner was equipped 

with a forward-facing dashboard camera. The footage from this dashcam shows the 

freightliner travelling in the center lane of the eastbound lanes. As the freightliner 

gradually came to a stop at a red light, it experienced a large impact, forcing it to veer to 

the left and crash into the car in front of it. It is undisputed that this impact was the result 

of being struck from behind by the pickup truck driven by Lopez and that this crash 

resulted in Lopez’s death.  

 In response to Appellees’ motion for summary judgment, the Estate presented the 

deposition of David Mendez, a witness to the collision, who testified that the freightliner 

suddenly changed lanes just prior to impact, swerving from the center lane to the left lane. 
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The Estate also presented the affidavit of its expert, who concluded that part of the 

freightliner was in the right lane of the eastbound side when the collision occurred. This 

conclusion was based, in large part, on the deposition testimony of Mendez, the 

independent eye witness. 

 In their motion for summary judgment, Appellees argued that because Lopez rear-

ended the freightliner with his pickup truck, he is presumed negligent under Florida law 

and that Lopez was the sole cause of the collision. Appellees further argued that Rosario’s 

testimony and the corroborating dashcam footage suggested that Lopez could not 

overcome the presumption of negligence because the video flatly contradicted Mendez’s 

testimony, rendering it incompetent evidence. The Estate responded, arguing that its 

expert’s affidavit created a genuine issue of material fact as to whether Rosario kept his 

vehicle in a single lane and that this conflicting evidence created a question of material 

fact as to Rosario’s negligence in operating the freightliner. After a hearing on Appellees’ 

motion, the trial court granted the summary judgment and this appeal followed. 

 In considering “an appeal from the entry of a summary final judgment, an appellate 

court should indulge all proper inferences in favor of the party against whom summary 

judgment was sought.” Hervey v. Alfonso, 650 So. 2d 644, 646 (Fla. 2d DCA 1995) (citing 

Humphrys v. Jarrell, 104 So. 2d 404 (Fla. 2d DCA 1958)). “If the record reflects even the 

possibility of a material issue of fact, or if different inferences can be drawn reasonably 

from the facts, that doubt must be resolved against the moving party and summary 

judgment must be denied.” Doe v. N. Okaloosa Med. Ctr., Inc., 802 So. 2d 1202, 1203 

(Fla. 1st DCA 2002) (internal quotations removed). 
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 “A summary judgment should not be granted unless the facts are so crystallized 

that nothing remains but questions of law.” Moore v. Morris, 475 So. 2d 666, 668 (Fla. 

1985). Succinctly put, “[w]hen acting upon a motion for summary judgment, if the record 

raises the slightest doubt that material issues could be present, that doubt must be 

resolved against the movant and the motion for summary judgment must be denied.” 

Jones v. Dirs. Guild of Am., Inc., 584 So. 2d 1057, 1059 (Fla. 1st DCA 1991). 

 In this case, the trial court erred when it concluded that the video evidence 

“blatantly contradicts the eye witness testimony and the opinion of plaintiff’s expert.” The 

court relied on Scott v. Harris, 127 S. Ct 1769, 1776 (2007) (applying the very different 

federal summary judgment standard and concluding that no genuine issue of material fact 

existed where video footage blatantly contradicted motorists’s version of events)1 and 

Wiggins v. Florida Department of Highway Safety and Motor Vehicles, 209 So. 3d 1165 

(Fla. 2017) (holding that in first-tier certiorari review of driver’s license suspension 

hearing— not summary judgment— circuit court does not err where it rejects police officer 

testimony, which is refuted by video evidence). Although both Scott and Wiggins stand 

for the proposition relied upon by the trial judge—that clear, objective, neutral video 

evidence can be so contradictory to the opposing party’s evidence so as to render that 

evidence incompetent—it was error to apply those holdings to a summary judgment 

proceeding under Florida’s much more restrictive standard. In fact, by finding that the 

                                            
1 Under Rule 56, Federal Rules of Civil Procedure, the party opposing the motion 

for summary judgment must come forward with “specific facts showing that there is a 
genuine issue for trial.” Significantly, the trial court is allowed to assess the proof and 
“where the record taken as a whole could not lead a rational trier of fact to find for the 
non-moving party, there is no genuine issue for trial.” Matsushita Elec. Indus. Co., v. 
Zenith Radio Corp., 475 U.S. 574, 587 (1986) (citing First Nat’l Bank of Ariz. v. Cities 
Serv. Co., 391 U.S. 253, 289 (1968)). 
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video evidence, as compelling as it was, completely negated both the independent 

eyewitness testimony as well as the Estate’s expert’s opinion, the trial court improperly 

weighed competing evidence on material facts. “In ruling on a motion for summary 

judgment, the court may neither adjudge the credibility of the witnesses nor weigh the 

evidence.” Sierra v. Shevin, 767 So. 2d 524, 525 (Fla. 3d DCA 2000). “A trial court may 

not . . . consider the weight of conflicting evidence . . . in determining whether a genuine 

issue of material fact exists in a summary judgment proceeding.” Juno Indus. Inc. v. Heery 

Int’l, 646 So. 2d 818, 822 (Fla. 5th DCA 1994). 

 Here, the video evidence2 showing Rosario’s driving pattern is both compelling 

that Appellees were not negligent and directly contradictory to the Estate’s evidence in 

opposition to the summary judgment motion. However, in the event this case survives 

Appellees’ inevitable motion for directed verdict at trial, then it would be the jury’s job to 

assess the credibility of the Estate’s witnesses as to the cause of the accident and to 

weigh and compare Appellees’ conflicting evidence, including the videotape. By granting 

final summary judgment, the trial court completely negated the Estate’s evidence based 

on the perceived strength of Appellees’ video evidence and, thus, improperly encroached 

into the jury’s province. As a result, we are compelled to reverse the final summary 

judgment and remand for further proceedings. 

 In light of the technological advancements in our society that increase the 

likelihood of video and digital evidence being more frequently used in both trial and pretrial 

                                            
2 The video evidence is part of our appellate record and has been reviewed by the 

panel. 
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proceedings, we certify the following question to the Florida Supreme Court as one of 

great public importance: 

Should there be an exception to the present summary 
judgment standards that are applied by state courts in Florida 
that would allow for the entry of final summary judgment in 
favor of the moving party when the movant’s video evidence 
completely negates or refutes any conflicting evidence 
presented by the non-moving party in opposition to the 
summary judgment motion and there is no evidence or 
suggestion that the videotape evidence has been altered or 
doctored? 
 

REVERSED and REMANDED for further proceedings; QUESTION CERTIFIED 
 
WALLIS and LAMBERT, JJ., concur. 
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GENERAL [660] GERRYMANDER 

the issues of one of the parties to an ac­
tion; a finding by the jury in the terms 
of the issue or issues referred to them. 
The object of a general verdict is to re­
spond to and decide the issues between the 
parties on the evidence adduced, and to 
declare the respective rights of the par­
ties as involved in the issues with certain­
ty, so that the judgment can be entered 
with like certainty

1 
and the ministerial 

officers can carry it mto execution, without 
determining additional facts. 53 Am Jur 
695 et seq. 

See judgment on the verdict; separate­
general verdict. 

general welfare (wel'fiir). The term in­
cludes the public health, as well as other 
things which are the special wards of the 
police power of the state. See Des Moines 
& Mississippi Levee District v. Chicago, 
Burlingto:i & 'Quincy Railroad Co., 240 Mo. 
614, 39 L.R.A.(N.S.) 543, 546, 146 S. W. 
Rep. 35. 

generation (jen1i-rii'shgn). A single suc­
cession of living beings in natural descent. 
The word has no technical meaning and 
hence it must be considered as used in the 
sense ·of succession, its ordinary import, 
rather than as meaning a degree of remov­
al, in computing descents. See McMillan 
v. School Committee of Croatan 'District,
107 N. C. 609, 10 L.R.A. 823, 825, 12 S. E.
Rep. 330.

generis. See doctrine of ejusdern generis. 

equus. See Smythe v. State, 17 Tex. App. 
244, 251. 

See species. 

geographical mile. See mile. 

geology. See aereal geology. 

George the First (jorj the ferst). The king 
of England from August 1st, 1714, to June 
11th, 1727. 

George the Second. The king of England 
from June 11th, 1727, to October 25th, 
1760. 

George the Third. The king of England 
from October 25th, 1760, to January 29th, 
1820. 

George the Fourth. The king of England 
from January 29th, 1820, to June 26th, 
1830. 

George the Fifth. The king of England 
since the seventh day of May, 191_0. 

gerefa (ge-rii'fah). A reeve; a shire-reeve; 
a sheriff. 

gerens (je'renz). Bearing; carrying on; 
engaging in. 

gerens datum (je'renz da'tum). Bearing 
date. 

gerere (je're-re). To act; to behave; to 
carry on; to engage in.

gerere pro haerede (je're-re pro he-re'de). 
To act as heir. 

generosi filius (je-ne-ro'si fi'li-us). The son 
of a gentleman. germain. Same as germane. 

generosus (je-ne-l'o'sus). A gentleman. german (jer'm�n). Germane; fully related, 
as brothers of the same parents. 

Geneva Award (je-ne'vi} �-ward'). See 
Alabama Claims. german cousin (kuz'n). A first cousin. 

See cousin-german. 
gens (jenz). A Roman tribe which was 
composed of families of the same name all 
of whom were descended from a common 
ancester. 

gentes (jen'tez). Plural of gens. 

gentiles (jen'tils or -tils). Members of the 
same gens. 

See gens. 
gentleman (jen'tl-m�n). Any man who 
ranked above a yeoman; a man who had 
the right to use a crest or coat-of-arms. 

gentlewoman (jen'tl-wtim"�n). A woman 
of the same rank or status as that of a 
gentleman. 

gents (jents). People; persons. 

genuine (jen'i}-in). Real or original, as op­
posed to adulterated, false, fictitious, sim­
ulated, spurious, or counterfeit. See Bald­
win v. Van Deusen, 37 N. Y. 487, 492. 

genus (je'nus). A class embracing many 
species; the word species being defined as­
a sort, a kind, a class subordinate to a 
genus. A horse is a species of the genus 

germane (jer-miin'). Closely allied; rele­
vant. It was held in a decision thus de­
fining the term and quoting Webster, that 
a provision in a statute prohibiting the 
possession of machinery designed or in­
tended to be used for the manufacture of

intoxicating liquor was "germane" to the 
title of the act, "An act relating to in­
toxicating liquor," etc. See Roark v. Peo­
ple, - Colo. -, 244 Pac. Rep. 909. 

germanus (jer-mii'nus). Of the same par­
ents; of the same stock. 

gerrymander (ger'i-man-der). An. unfair 
method adopted by a political party in 
control of the legislature, whereby the 
boundaries of election districts are so al­
tered and arranged as to prevent a major­
ity vote in such districts in favor of the 
opposing political party, which, under a 
fair and normal apportionment, would rep­
resent a majority vote in those districts. 
See St-ate ex rel. Morris v. Wrightson, 66 
N. J. L. 126, 22 L.R.A. 548, 667, 28 Atl. 
Rep. 56. 

Key to pronunciation: a in fat; ii in fate; ii in far; ii in fall; a in ask; ii in fare; � in 
prelate; ir in errant; il in Persia. e in met; e in meet; e in her; � in ablegate·; !l in 
prudent. i in pin; i in pine; .i in charity. o in not; o in note; o in move; o in nor; 
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heard on appeal. Mize v. Crail, 29 C.A.3d 797, 106 
Cal. Rptr. 34, 38. To be "party aggrieved" by judg­
ment, appellant's interest must be immediate, pecuni­
ary and substantial and not nominal or remote conse­
quence of judgment. Leoke v. San Bernardino Coun­
ty, 249 C.A.2d 767, 57 Cal.Rptr. 770, 772, 773. See 
also Aurleved party. 

Party to be charged. A phrase used in the statute of 
frauds, meaning the party against whom the contract 
is sought to be enforced. The party to be charged in 
the action--that is, the defendant. 
Political party. A body of voters organized for the 
purpose of influencing or controlling the policies and 
conduct of government through the nomination and 
election of its candidates to office. 
Real party in interest. Fed.R. Civil P. 1 7(a) provides 
that every action shall be prosecuted by the · "real 
party in interest." The adoption of this rule was 
intended to change the common law rule which per­
mitted suit to be brought only in the name of the 
person having the legal title to the right of action, and 
thus precluded suit by persons who had only equita­
ble or beneficial interests. Under the rule the "real 
party in interest" is the party who, by the substantive 
law, possesses the right sought to be enforced, and 
not necessarily the person who will ultimately benefit 
from the recovery. This is illustrated by the further . 
language of the rule stating that executors, adminis­
trators, and other named representatives may sue in 
their own name without joining with them the party 
for whose benefit the action is brought. 
Third parties. A term used to include all persons 
who are not parties to the contract, agreement, or 
instrument of writing by which their interest in the 
thing conveyed is sought to be affected. See also 
Beneftclary. 

In civil actions, a defendant, as a third-party plain­
tiff, may cause a summons and complaint to be 
served upon a person not a party to the action who is 
or may be liable to him for all or part of the plaintiffs' 
claim against him. A similar right is afforded to the 
plaintiff when a counterclaim is asserted against him. 
Fed.R. Civil P. 14. See ThIrd party complaint; ThIrd­
party practice. 

Party wall. A wall erected on a property boundary as a 
common support to structures on both sides, which 
are under different ownerships. A wall built partly 
on the land of one owner, and partly on the land of 
another, for the common benefit of both in support­
ing the construction of contiguous buildings. A divi­
sion wall between two adjacent properties belonging 
to different persons and used for mutual benefit of 
both parties, but it is not necessary that the wall 
should stand part upon each of two adjoining lots, 
and it may stand wholly upon one lot. Soma Realty 
Co. v. Romeo, 31 Misc.2d 20, 220 N.Y.S.2d 752, 755. 

In the primary and most ordinary meaning of the 
term, a party-wall is (1) a wall of which the two 
adjoining owners are tenants in common. But it may 
also mean (2) a wall divided longitudinally into two 
strips, one belonging to each of the neighboring own­
ers; (3) a wall which belongs entirely to one of the 
adjoining owners, but is subject to an easement or 
right in the other to have it maintained as a dividing 
wall between the two tenements (the term is so used 

PASS 

in some of the English building acts); or (4) a wall 
divided longitudinally into two moieties, each mOiety 
being subject to a cross-easement in favor of the 
owner of the other moiety. 

Parum /pe�m/. Lat. Little; but little. 

Parum cavlsse vldetur /pe�m kavfsiy vadiycbr / . Lat. 
Roman law. He seems to have taken too little care; 
he seems to have been incautious, or not sufficiently 
upon his guard. A form of expression used by the 
judge or magistrate in pronouncing sentence of death 
upon a criminal. 

Parum dltterunt que re concordant /pe�m difa�nt 
kwiy riy kank6rcbnt/. Things which agree in sub­
stance differ but little. 

Parum est latam esse sententJam nisi mandetur execu­
tloni /pe�m est leycbm esiy �ntensh(iy);m nay say 
mamdeycbr ek.s;kyUwshiy6wnay / . It is little [or to 
little purpose] that judgment be given unless it be 
committed to execution. 

Parum proncit scire quid ned debet, sf non cognoscas 
quomodo sit facturum /pe�m pr6fa�t sayriy kwid 
fayaray dei»t, say n6n kagn6sbs kw6wn»dow sit 
fs=lct(y)liram/ . It profits little to mow what ought to 
be done, if you do not know how it is to be done. 

Par value. As regards stock, the face value of a share 
of stock. With reference to mortgages or trust deeds, 
the value of the mortgage based on the balance ow­
ing, without discount. 

In the case of a common share, par means a dollar 
amount assigned to the share by the company's char­
ter. Par value may also be used to compute the 
dollar amount of the common shares on the balance 
sheet. Par value has little significance so far as 
market value of common stock is concerned. Many 
companies today issue no-par stock but give a stated 
per share value on the balance sheet. In the case of 
preferred shares and bonds, however, par is impor­
tant. It often signifies the dollar value upon which 
dividends on preferred stocks, and interest on bonds, 
are figured. In the case of bonds and stock, the face 
value appearing on the certificate is the par value. 
Those stocks not containing such a statement have 
no par value. 

Parva serjeantJa /pirva �rji�nsh(iy)a/. Petty serjean­
ty (q.v.). 

Parvum cape /pirvam keyp(iy)/ .  See Petit cape. 

Pas /pa/. In French. Precedence; right of going fore­
most. 

Pass, v. To utter or pronounce, as when the court 
passes sentence upon a prisoner. Also to proceed; to 
be rendered or given, as when judgment is said to 
pass for the plaintiff in a suit. 

In legislative parlance, a bill or resolution is said to 
pass when it is agreed to or enacted by the house, or 
when the body has sanctioned its adoption by the 
requisite majority of votes; in the same circumstanc­
es, the body is said to pass the bill or motion. See 
also Passage. 

When an auditor appointed to examine into any 
accounts certifies to their correctness, he is said to 
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pass them; i.e., they pass through the examination 
without being detained or sent back for inaccuracy or 
imperfection. 

The term also means to examine into anything and 
then authoritatively determine the disputed questions 
which it involves. In this sense a jury is said to pass 
upon the rights or issues in litigation before them. 

In the language of conveyancing, the term means to 
move from one person to another; i.e. to be transfer­
red or conveyed from one owner to another. 

To publish; utter; transfer; circulate; impose 
fraudulently. This is the meaning of the word when 
the offense of passing counterfeit money or a forged 
paper is spoken of. 

"Pass," "utter," "publish," and "sell" are in some 
respects convertible terms, and, in a given case, 
"pass" may include utter, publish, and sell. The 
words "uttering" and "passing," used of notes, do not 
necessarily import that they are transferred as genu­
ine. The words include any delivery of a note to 
another for value, with intent that it shall be put into 
circulation as money. Word "pass" when used in 
connection with negotiable instrument means to de­
liver, to circulate, to hand from one person to anoth­
er. State v. Beaver, 266 N.C. 1 15, 145 S.E.2d 330, 
331 .  See Delivery; Negotiation; Transfer; Utter. 

Pass, n. Permission to pass; a license to go or come; a 
certificate, emanating from authority, wherein it is 
declared that a designated person is permitted to go 
beyond certain boundaries which, without such au­
thority, he could not lawfully pass. Also a ticket 
issued by a railroad or other transportation company, 
authorizing a designated person to travel free on its 
lines, between certain points or for a limited time. 

Passage. Act of passing; tranSit; transition. A way 
over water or land or through the air. An easement 
giving the right to pass over a piece of private water. 
Travel by sea; a voyage over water; the carriage of 
passengers by water; price paid for such carriage. 

Enactment; the act of carrying a bill or resolution 
through a legislative or deliberative body in accord­
ance with the prescribed forms and requisites. The 
emergence of the bill in the form of a law, or the 
motion in the form of a resolution. Passage may 
mean when bill has passed either or both houses of 
legislature or when it is signed by President or Gover­
nor. 

Passagio 1 pzseyj(iy)ow I. An ancient writ addressed to 
the keepers of the ports to permit a man who had the 
king's leave to pass over sea. 

Passator Ipseseydar/ .  In old English law, he who has 
the interest or command of the passage of a river; or 
a lord to whom a duty is paid for passage. 

Passbook. Document issued by a bank in which the 
customer's transactions (i.e. savings deposits and 
withdrawals) are recorded. 

PasseDler. In general, a passenger is one who gives 
compensation for a ride. Shapiro v. Bookspan, 155 
Cal.App.2d 353, 318 P.2d 123, 126. The word passen­
ger has however various meanings, depending upon 
the circumstances under which and the context in 
which the word is used; sometimes it is construed in 
a restricted legal sense as referring to one who is 

10 1 2  

being carried by another for hire; on other occasions, 
the word is interpreted as meaning any occupant of a 
vehicle other than the person operating it. American 
Mercury Ins. Co. v. Bifulco, 74 N.J. Super. 191, 181 
A.2d 20, 22. 

The essential elements of "passenger" as opposed 
to "guest" under guest statute are that driver must 
receive some benefit sufficiently real, tangible, and 
substantial to serve as the inducing cause of the 
transportation so as to completely overshadow mere 
hospitality or friendship; it may be easier to find 
compensation where the trip has commercial or busi­
ness flavor. Friedhoff v. Engberg, 82 S.D. 522, 149 
N.W.2d 759, 761,  762, 763. 

A person whom a common carrier has contracted 
to carry from one place to another, and has, in the 
course of the performance of that contract, received 
under his care either upon the means of conveyance, 
or at the point of departure of that means of convey­
ance. 

Passenger mile. In statistics of transportation, a unit of 
measure equal to the transport of one passenger over 
one mile of route. 

Passim Ipzsam/. Lat. Everywhere. Often used to 
indicate a very general reference to a book or legal 
authority. 

Passion. In the definition of manslaughter as homicide 
committed without premeditation but under the influ­
ence of sudden "passion" or "heat of passion", this 
term means any of the emotions of the mind known 
as rage, anger, hatred, furious resentment, or terror, 
rendering the mind incapable of cool reflection. 

Passive. As used in law, this term means inactive; 
permissive; consisting ill endurance or submission, 
rather than action; and in some connections it carries 
the implication of being subjected to a burden or 
charge. 

As to passive Debt; Negligence; Title; Trust; and 
Use; see those titles. 

Passport. A document identifying a citizen, in effect 
requesting foreign powers to allow the bearer to enter 
and to pass freely and safely, recognizing the right of 
the bearer to the protection and good offices of Amer­
ican diplomatic and consular offices. U. S. v. Laub, 
U.S.N.Y., 385 U.S. 475, 87 S.Ct. 574, 578, 17 L.Ed.2d 
526. A passport is evidence of permission from sov­
ereign to its citizen to travel to foreign countries and 
to return to land of his allegiance, as well as request 
to foreign powers that such citizen be allowed to pass 
freely and safely. Worthy v. U. S., C.A.Fla., 328 F.2d 
386, 391 .  

In international law. A license or safe-conduct, is­
sued during the progress of a war, authorizing a 
person to remove himself or his effects from the 
territory of one of the belligerent nations to another 
country, or to travel from country to country without 
arrest or detention on account of the war. 

Maritime. A document issued to a neutral merchant 
vessel, by her own government, during the progress 
of a war, to be carried on the voyage, to evidence her 
nationality and protect her against the cruisers of the 
belligerent powers. This paper is otherwise called a 
"pass," "sea-pass," "sea-letter," "sea-brief." It usu-
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LAWS OF FLORIDA

COMMITTEE SUBSTITUTE FOR 

HOUSE JOINT RESOLUTION NO. 810

A JOINT RESOLUTION proposing the revision of Article V of 
the Constitution of the State of Florida relating to the Judicial 
Department of the Government.

Be It Resolved by the Legislature of the State of Florida:

That the following proposed revision of Article V of the Consti­
tution of the State of Florida is hereby agreed to and shall be sub­
mitted to the electors of this state for ratification or rejection at 
the next general election to be held in November of 1956, that is 
to say:

ARTICLE V

JUDICIAL DEPARTMENT

Section 1. Cotirts. The judicial power of the State of Florida 
is vested in a supreme court, district courts of appeal, circuit courts, 
Court of Record of Escambia County, criminal courts of record, 
county courts, county judge’s courts, juvenile courts, courts of 
justices of the peace, and such other courts, including municipal 
courts, or commissions, as the legislature may from time to time 
ordain and establish.

Section 2. Administration. The chief justice of the supreme 
court is vested with, and shall exercise in accordance with rules 
of that court, authority temporarily to assign justices of the su­
preme court to district courts of appeal and circuit courts, judges 
of district courts of appeal and circuit judges to the supreme court, 
district courts of appeal, and circuit courts, and judges of other 
courts, except municipal courts, to judicial service in any court 
of the same or lesser jurisdiction. Any retired justice or judge may, 
with his consent, be likewise assigned to judicial service.

Section 3. Practice and Procedure. The practice and procedure 
in all courts shall be governed by rules adopted by the supreme 
court.

Section 4. Supreme Court.

(a) Organization. The supreme court shall consist of seven 
members, one of whom shall be the chief justice. Five justices

1229
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LAWS OF FLORIDA

shall constitute a quorum, but the concurrence of four shall be 
necessary to a decision.

(b) Jurisdiction. Appeals from trial courts may be taken di­
rectly to the supreme court, as a matter of right, only from judg­
ments imposing the death penalty, from final judgments or decrees 
directly passing upon the validity of a state statute or a federal 
statute or treaty, or construing a controlling p: ovision of the Flor- ' 
ida or federal constitution, and from final judgments or decrees 
in proceedings for the validation of bonds and certificates of in­
debtedness. The supreme court may directly review by certiorari 
interlocutory orders or decrees passing upon chancery matters 
which upon a final decree would be directly appealable to the 
supreme court. In all direct appeals and interlocutory reviews by 
certiorari, the supreme court shall have such jurisdiction as may 
be necessary to complete determination of the cause on review.

Appeals from district courts of appeal may be taken to the su­
preme court, as a matter of right, only from decisions initially 
passing upon the validity of a state statute or a federal statute or 
treaty, or initially construing a controlling provision of the Flor­
ida or federal constitution. The supreme court may review by 
certiorari any decision of a district court of appeal that affects 
a class of constitutional or state officers, or that passes upon a 
question certified by the district court of appeal to be of great 
public interest, or that is in direct conflict with a decision of an­
other district court of appeal or of the supreme court on the same 
point of law, and may issue writs of certiorari to commissions es­
tablished by law.

The supreme court may issue writs of mandamus and quo war­
ranto when a state officer, board, commission, or other agency 
authorized to represent the public generally, or a member of any 
such board, commission, or other agency, is named as respondent, 
and writs of prohibition to commissions established by law, to 
the district courts of appeal, and to the trial courts when questions 
are involved upon which a direct appeal to the supreme court is 
allowed as a matter of right.

The supreme court may issue all writs necessary or proper to 
the complete exercise of its jurisdiction.

The supreme court or any justice thereof may issue writs of
1230
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habeas corpus returnable before the supreme court or any justice 
thereof, or before a district court of appeal or any judge thereof, 
or before any circuit judge.

The supreme court shall provide for the transfer to the court 
having jurisdiction of any matter subject to review when the jur­
isdiction of another appellate court has been im providently invoked.

(c) Chief Justice. The chief justice of the supreme court shall 
be chosen by the members of the court and shall serve for a 
term of two years. In the event of a vacancy, a successor shall 
be chosen within sixty days for a like term. During a vacancy or 
whenever the chief justice is unable to act for any reason, the 
justice longest in continuous service and able to act shall act as 
chief justice.

(d) Clerk and Marshal; Process. The supreme court shall ap­
point a clerk and a marshal who shall hold office during the pleasure 
of the court and perform such duties as the court directs. Their 
compensation shall be fixed by law. The marshal shall have the 
power to execute the process of the court throughout the state, 
and in any county may deputize the sheriff or a deputy sheriff 
for such purpose.

Section 5. District Courts of Appeal.

(a) Appellate Districts. The state shall be divided into three 
appellate districts of contiguous counties as the legislature may 
prescribe.

(b) Organization; number and selection of judges. A district 
court of appeal shall be organized in each appellate district. There 
shall be three judges of each district court of appeal. Not less than 
three judges shall consider each case and the concurrence of a 
majority shall be necessary to a decision. The court shall hold at 
least one session every year in each judicial circuit within the 
district wherein there is ready business to transact.

The judges of the district courts of appeal organized hereunder 
shall be selected as follows: Between June first and July first, 
1957, the governor shall appoint three persons to serve as judges 
of each district court of appeal until their successors are elected, 
as herein provided. The judges so appointed shall take office and 
assume their duties on July first, 1957, and shall serve for a term

1231
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to be designated by the governor in accordance with the follow­
ing schedule: The governor shall appoint one judge in each dis­
trict for a term expiring on the first Tuesday after the first Mon­
day in January 1959, following the election of his successor at 
the general election in November 1958, which judges shall be 
identified as Group “A”; one judge in each district for a term 
expiring on the first Tuesday after the first Monday in January
1961, following the election of his successor at the general elec­
tion in November 1960, which judges shall be identified as Group 
“B”; and one judge in each district for a term expiring on the 
first Tuesday after the first Monday in January 1963, following 
the election of his successor at the general election in November
1962, which judges shall be identified as Group “C”.

The successors of the original judges of the district courts of 
appeal shall be elected at the general election next preceding the 
expiration of their respective terms of office.

(c) Jurisdiction. Appeals from trial courts in each appellate 
district, and from final orders or decrees of county judge’s courts 
pertaining to probate matters or to estates and interests of minors 
and incompetents, may be taken to the court of appeal of such 
district, as a matter of right, from all final judgments or decrees 
except those from which appeals may be taken direct to the su­
preme court or to a circuit court.

The supreme court shall provide for expeditious and inexpen­
sive procedure in appeals to the district courts of appeal, and may 
provide for review by such courts of interlocutory orders or de­
crees in matters reviewable by the district courts of appeal.

The district courts of appeal shall have such powers of direct 
review of administrative action as may be provided by law.

A district court of appeal or any judge thereof may issue writs 
of habeas corpus returnable before that district court of appeal 
or any judge thereof, or before any circuit judge in that district. 
A district court of appeal may issue writs of mandamus, certiorari, 
prohibition, and quo warranto, and also all writs necessary or 
proper to the complete exercise of its jurisdiction.

(d) Clerks and Marshals. Each district court of appeal shall 
appoint a clerk and a marshal who shall hold office during the 
pleasure of the court and perform such duties as the court may

1232

App. 20



  

         
          

            
   

   

        
          

         
          

        

         
          

         
          

          

        
          
            

         
           

           
         

         
         

         
           

          
          
           
         

        
          

         
         

        

LAWS OF FLORIDA

direct. Their compensation shall be fixed by law. The marshal 
shall have power to execute the process of the court throughout 
the state, and in any county may deputize the sheriff or a deputy 
sheriff for such purpose.

Section 6. Circuit Courts.
(a) Judicial Circuits. The legislature may establish not more 

than sixteen judicial circuits each composed of a county or con­
tiguous counties and of not less than fifty thousand inhabitants 
according to the last census authorized by law, except that the 
county of Monroe shall constitute one of the circuits.

(b) Circuit Judges. The legislature shall provide for one cir­
cuit judge in each circuit for each fifty thousand inhabitants or 
major fraction thereof according to the last census authorized by 
law. In circuits having more than one judge the legislature may 
designate the place of residence of any such additional judge or 
judges.

(c) Jurisdiction. The circuit courts shall have exclusive orig­
inal jurisdiction in all cases in equity except such equity jurisdic­
tion as may be conferred on juvenile courts, in all cases at law 
not cognizable by subordinate courts, in all cases involving the 
legality of any tax, assessment, or toll, in the action of ejectment, 
in all actions involving the titles or boundaries of real estate, and 
in all criminal casts not cognizable by subordinate courts. They 
shall have original jurisdiction of actions of forcible entry and 
unlawful detainer, and of such othe'* matters as the legislature 
may provide. They shall have final appellate jurisdiction in all 
civil and criminal cases arising in the county court, or before coun­
ty judges’ courts, of all misdemeanors tried in criminal courts of 
record, and of all cases arising in municipal courts, small claims 
courts, and courts of justices of the peace. The circuit courts and 
judges shall have power to issue writs of mandamus, injunction, 
quo warranto, certiorari, prohibition, and habeas corpus, and all 
writs necessary or proper to the complete exercise of their juris­
diction.

The circuit courts and circuit judges shall have such extra­
territorial jurisdiction in chancery cases as may be prescribed by 
law.

(d) Court Commissioners. A circuit judge may appoint in
1233
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each county in his circuit one or more attorneys at law, to be court 
commissioners, who shall have power in the absence from the 
county of the circuit judge, to allow writs of injunction and to 
issue writs of habeas corpus, returnable before himself or the 
circuit judge. Their orders in such matters may be reviewed by 
the circuit judge, and confirmed, qualified or vacated. They may 
be removed by the circuit judge. The legislature may confer upon 
them further powers, not judicial, and shall fix their compensation.

(e) Recommendation to Attorney General; Report to Legisla­
ture. It shall be the duty of the judges of the circuit courts to re­
port to the attorney general at least thirty days before each ses­
sion of the legislature such defects in the laws as may have been 
brought to their attention, and to suggest such amendments or 
additional legislation as may be deemed necessary. The attorney 
general shall report to the legislature at each session such legis­
lation as he may deem advisable.

(f) State Attorneys. In each judicial circuit a state attorney 
shall be elected by the qualified electors of that circuit in the same 
manner as other state and county officials, to serve a term of four 
years and to fulfill duties prescribed by law.

(g) Clerks of the Circuit Courts. In each county a clerk of 
the circuit court, who shall also be clerk of the board of county 
commissioners, recorder, and ex officio auditor of the county, 
shall be elected by the qualified electors of that county in the same 
manner as other state and county officials, to serve a term of four 
years and to fulfill duties prescribed by law.

Section 7. County Judges’ Courts.
(a) Establishment. There shall be a county judges’ court in 

each county.

(b) County Judges. There shall be in each county not less 
than one county judge who shall be elected by the qualified elec­
tors of said county at the time and places of voting for other 
county officers and shall hold his office for four years. His com­
pensation shall be provided for by law.

In any county having a population in excess of one hundred 
and twenty-five thousand, and not more than two hundred and
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fifty thousand, according to the last decennial federal census, or 
census authorized by the legislature and paid for by the county, 
the legislature may provide for an additional county judge for 
such county, provided, that any law having for its purpose the 
creating of an additional county judge in such county shall not 
become effective unless ratified by a majority of the participating 
voters of such county at an election presenting the same for ap­
proval or rejection. In any county having a population of more than 
two hundred and fifty thousand according to such census, the 
legislature may, without referendum thereon, provide for one ad­
ditional county judge for each additional 250,000 of population or 
major fraction thereof.

(c) Jurisdiction. The county judge’s courts shall have original 
jurisdiction in all cases at law in which the demand or value of prop­
erty involved shall not exceed one hundred dollars; of proceedings 
relating to the forcible entry or unlawful detention of lands and 
tenements; and of such criminal cases as the legislature may pre­
scribe. The county judge’s courts shall have jurisdiction of the 
settlement of the estate of decedents and minors, to order the sale 
of real estate of decedents and minors, to take probate of wills, 
to grant letters testamentary and of administration and guardian­
ship, and to discharge the duties usually pertaining to courts of 
probate. The county judges shall have the power of committing 
magistrates and shall issue all licenses required by law to be 
issued in the county.

Section 8. County Courts; organization and officers. The leg­
islature may organize in such counties, as it may think proper, 
county courts which shall have jurisdiction of all cases at law in 
which the demand or value of the property involved shall not ex­
ceed five hundred dollars; of proceedings relating to the forcible 
entry or unlawful detention of lands and tenements, and of mis­
demeanors. The county judge shall be the judge of said court. There 
shall be elected by the qualified electors of said county at the 
time when the said judge is elected a prosecuting attorney for 
said county, who shall hold office for four years. His duties and 
compensation shall be prescribed by law. Such courts may be 
abolished at the pleasure of the legislature.

Section 9. Criminal Courts of Record.
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(a) Organization and judges. The legislature may provide 
for the establishment of a criminal court of record in any county. 
Judges of criminal courts of record shall be elected for a term of 
four years by the qualified electors of the county, in the same 
manner as other state and county officials. Their compensation 
shall be fixed by law and paid by the county.

In any county having a population in excess of 125,000, and not 
more than 250,000, according to the last decennial federal census, 
or census authorized by the legislature and paid for by the county, 
the legislature may provide for an additional judge of the criminal 
court of record for such county, provided that any law having for 
its purpose the creating of an additional judge of said court in 
such county shall not become effective unless ratified by a ma­
jority of the participating voters of such county in an election 
presenting the same for approval or rejection. In any county 
having a population of more than 250,000 according to such census, 
the legislature may, without referendum thereon, provide for one 
additional county judge for each additional 250,000 of population 
or major fraction thereof.

(b) Jurisdiction. The said courts shall have jurisdiction of 
all criminal cases not capital which shall arise in said counties 
respectively.

(c) Terms. There shall be six terms of said courts in each
year.

(d) Prosecuting Attorney; term. There shall be for each of 
said courts a prosecuting attorney who shall be elected for a term 
of four years by the qualified electors of the county as other state 
and county officials are elected and whose compensation shall be 
fixed by law.

(e) Indictment and information. All offenses triable in said 
court shall be prosecuted upon information under oath, to be filed 
by the prosecuting attorney, but the grand jury of the circuit 
court for the county in which said criminal court is held may 
indict for offenses triable in the criminal court. Upon the finding 
of such indictment the circuit judge shall commit or bail the 
accused for trial in the criminal court, which trial shall be upon 
information.
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(f) Criminal courts oj record supersede criminal jurisdiction 
of county courts. The county courts in counties where such crimi­
nal courts are established shall have no criminal jurisdiction and 
no prosecuting attorney.

(g) Clerk. The clerk of said court shall be elected by the 
electors of the county in which the court is held and shall hold 
office for four years, and his compensation shall be fixed by law. 
He shall also be clerk of the county court. The sheriff of the county 
shall be the executive officer of said court, and his duties and fees 
shall be fixed by law.

(h) State attorney eligible for appointment as county solicitor. 
The state attorney residing in the county where such court is held 
shall be eligible for appointment as county solicitor for said coun­
ty.

(i) Criminal courts of record may be abolished by legislature. 
Such courts may be abolished by the legislature.

Section 10. Court of Record of Escambia County. In Escambia 
County there shall be a court of record with two or more judges 
as the legislature may provide, who shall be elected for a term 
of six years by the qualified electors of said county as other 
county officials are elected, and whose compensation shall be fixed 
by the legislature. Said court shall have exclusive jurisdiction of 
all criminal cases not capital and, concurrent with the circuit 
court of said county and the judges thereof, the same original 
jurisdiction of all cases and matters and the same power and au­
thority to issue all writs as the circuit court of said county and 
the judges thereof, excepting the power to summon and empanel 
a grand jury, and jurisdiction of such other matters as the legisla­
ture may provide. The rules of procedure and practice applicable 
to the circuit court of said county shall obtain in the court of 
record.

The provisions of this constitution and all laws enacted in con­
sonance therewith pertaining to circuit courts and the officers 
thereof and to appeals and writs of error from circuit courts, in­
cluding the manner of the appointment or election and the terms 
of office and compensation of said officers, shall apply with like 
effect to the court of record of Escambia County and the officers
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thereof except as otherwise provided in this section; provided that 
the compensation and expense allowances of said judges of said 
court of record shall be paid by Escambia County and shall be the 
same as paid to and received from all sources by judges of the 
circuit court of said county resident in said county.

At the request of a judge of the circuit court of Escambia County 
evidenced as now provided by law a judge of the court of record 
may assume and perform in every respect the jurisdiction and 
duties of the circuit court of Escambia County or a judge thereof, 
including the trial of capital cases and the power to summon and 
empanel a grand jury; and at the request of a judge of the court 
of record evidenced as now provided by law a judge of the cir­
cuit court of Escambia County may assume and perform in every 
respect the duties and jurisdiction of the court of record of Es­
cambia County or a judge thereof.

Nothing herein contained shall operate to lengthen or shorten 
|he term of any officer, nor alter the expiration date of such 
officer’s commission, nor the date of any election.

Section 11. Courts of Justices of the Peace.

(a) Districts and presiding officer. There shall be not more 
than five justice districts in each county, and there shall be elected 
one justice of the peace for each justice district, who shall hold 
office for four years. Existing justice districts are hereby recog­
nized, but the legislature may, by special act, from time to time 
change the boundaries of any such district now or hereafter es­
tablished, and may establish new or abolish any such district now 
or hereafter existing. Provided, however, that any such changes 
shall be submitted to the people of any county so affected, by 
referendum at the next ensuing general election.

(b) Jurisdiction. The justices of the peace shall have juris­
diction in cases at law in which the demand or value c f the property 
involved does not exceed $100.00, and in which the cause of action 
accrued or the defendant resides in his district; and in such crimi­
nal cases, except felonies, as may be prescribed by law, and he shall 
have power to issue process for the arrest of all persons charged 
with felonies and misdemeanors not within his jurisdiction to try, 
and make the same returnable before himself or the county judge 
for examination, discharge, commitment or bail of the accused.
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Justices of the peace shall have the power to hold inquests of the 
dead. Appeal from justices of the peace courts in criminal cases 
may be tried de novo under such regulations as the legislature 
may prescribe.

(c) Constables. A constable shall be elected by the registered 
voters in each justice’s district, who shall perform such duties, and 
under such regulations as may be prescribed by law.

Section 12. Juvenile Courts; establishment; jurisdiction; judge; 
officers; ^procedure. The legislature shall have power to create 
and establish juvenile courts in such county or counties or dis­
tricts within the state as it may deem proper, and to define the 
jurisdiction and powers of such courts and the officers thereof, and 
to vest in such courts exclusive original jurisdiction of all or any 
criminal cases where minors under any age specified by the legis­
lature from time to time are accused, including the right to define 
any or all offenses committed by any such persons as acts of de­
linquency instead of crimes; to provide for the qualification, elec­
tion or selection and appointment of judges, probation officers and 
such other officers and employees of such courts as the legislature 
may determine, and to fix their compensation and term of office; 
all in such manner, for such time, and according to such methods 
as the legislature may prescribe and determine, without being 
limited therein by the provisions in this constitution as to trial 
by jury in Sections 3 and 11 of the Declaration of Rights, as to 
the use of the terms “prosecuting attorney” and “information” 
in Section 10 of the Declaration of Rights, as to election or ap­
pointment of officers in Section 27 of Article 3, as to jurisdiction of 
criminal cases in Sections 6, 7, 9, and 11 of this Article, as to orig­
inal jurisdiction of the interests of minors in Section 6 of this Ar­
ticle, and as to style of process and prosecuting in the the name of 
the state in Section 20 of this Article, or other existing conflicting 
provisions of this constitution.

Section 13. Eligibility requirements for justices and judges. 
No person shall be eligible for the office of justice of the supreme 
court or judge of a district court of appeal unless he is a citizen 
of this state, and unless he is, at the time, a member of the Florida 
Bar in good standing and for a period of at least ten years has 
been, a member of the bar of Florida; and no person shall be eligi­
ble for the office of judge of a circuit court or criminal court of
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LAWS OF FLORIDA

record who is not twenty-five years of age and a member of the 
bar of Florida. Any senator or member of the house of representa­
tives otherwise qualified shall be eligible for appointment or elec­
tion to any judicial office which may have been created, or the 
emoluments whereof may have been increased, during the time 
for which he was elected.

Section 14. Vacancies in office of judge, how filled. When the 
office of any judge shall become vacant from any cause, the suc­
cessor to fill such vacancy shall be appointed or elected only for 
the unexpired term of the judge whose death, resignation, retire­
ment, or other cause created such vacancy.

Section 15. Election of judges. Circuit judges shall be elected 
by the qualified electors of their respective judicial circuits as 
other state and county officials are elected.

Judges of district courts of appeal shall be elected by the quali­
fied electors of their respective districts as other state and county 
officials are elected.

Justices of the supreme court shall be elected by the qualified 
electors of the state as other state and county officials are elected.

The judges of district courts of appeal identified as belonging 
to Group “A” shall be elected in 1958 and every six years there­
after; those identified as belonging to Group “B” shall be elected 
in 1960 and every six years thereafter; and those identified as 
belonging to Group “C” shall be elected in 1962 and every six 
years thereafter.

Election of circuit judge,*;; shall be held in the year 1960 and 
every six years thereafter.

Two justices of the supreme court shall be elected in 1958 and 
every six years thereafter; three justices of the supreme court 
shall be elected in 1960 and every six years thereafter; two jus­
tices of the supreme court shall be elected in 1962 and every six 
years thereafter.

Such elected justices and judges shall take office on the first 
Tuesday after the first Monday in the following January.

Section 16. Terms of office of certain judges. The terms of
1240
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office of justices of the supreme court, judges of district courts of 
a: ■'al, and circuit judges shall be six years.

Section 17. Retirement, suspension and removal of judges. Not­
withstanding the provisions of this Article relating to terms of of­
fice:

(a) All justices and judges shall automatically retire at age
70;

(b) Subject to rules of procedure to be established by the su­
preme court, and after notice and hearing, any justice or judge 
may be retired for disability at retirement pay to be fixed by 
law, which shall be not less than two-thirds of his then compensa­
tion if he has served for ten years or more, by a commission com­
posed of one justice of the supreme court to be selected by that 
court, two judges of the district courts of appeal to be selected 
by the judges of said district courts of appeal, and two circuit 
judges and two county judges to be selected by the supreme court.

(c) Any justice of the supreme court, judge of the district 
court of appeal, or circuit judge shall be liable to impeachment 
for any misdemeanor in office.

Section 18. Prohibited activities of judges. Justices of the su­
preme court, judges of district courts of appeal and circuit judges 
shall devote full time to their judicial duties, shall not engage 
in the practice of law or hold any office or position of profit un­
der this state or any office of profit under the United States, and 
shall not hold office in any political party.

Compensation for service in the state militia or the armed forces 
of the United States or other defense agencies recognized by the 
supreme court for such periods of time as may be determined by 
the supreme court shall not be deemed profit.

Section 19. Judicial salaries and expenses. Justices of the su­
preme court and judges of all other courts shall receive for their 
services salaries or compensation provided by law. A retired justice 
or judge assigned to active judicial service shall, while so serving, 
receive as additional compensation the difference between his re­
tirement benefits and the compensation applicable to such service. 
Salaries of circuit judges may be supplemented in any county or 
counties when authorized by law. Judicial officers shall be paid
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such actual and necessary expenses as may be authorized by law.

Section 20. Style of process. The style of all process shall be 
“The State of Florida” and all prosecutions shall be conducted 
in the name and by the authority of the State.

Section 21. Referees. Any civil cause may be tried before a 
practicing attorney as referee upon the applications of the parties 
and an order from the court in whose jurisdiction the case may 
be, authorizing such trial and appointing such referee. The referee 
shall keep a complete record of the case, including the evidence 
taken, and such record shall be filed with the papers in the case 
in the office of the clerk; and the cause shall be subject to an 
appeal in the manner prescribed by law.

Section 22. Juries. The number of jurors for trial of causes 
in any court may be fixed by law but shall not be less than 
six in any case.

Section 23. Admission and discipline of attorneys. The su­
preme court shall have exclusive jurisdiction over the admission 
to the practice of law and the discipline of persons admitted. It 
may provide for an agency to handle admissions subject to its 
supervision. It may also provide for the handling of disciplinary 
matters in the circuit courts and the district courts of appeal, 
or by commissions consisting of members of the bar to be des­
ignated by it, the supreme court, subject to its supervision and 
review.

Section 24. Effect of reduction of number of judges. Any law 
reducing the number of judges of any court shall not shorten 
the term of any judge then in office.

Section 25. Judicial Officers as conservators of the peace. All 
judicial officers in this state shall be conservators of the peace.

Section 26. Schedule.

(1) This Article shall become effective on the first day of 
July 1957 and shall replace all of Article V, and shall supersede 
any other provisions of the present constitution of Florida in con­
flict herewith, which shall then stand repealed.

(2) Until changed by law as authorized in this Article, the 
appellate districts shall be composed as follows:
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The 1st, 2nd, 3rd, 4th, 5th, 7th, 8th, and 
14th judicial circuits as presently con­
stituted.

SECOND DISTRICT: The 6th, 9th, 10th, 12th, and 13th judi­
cial circuits as presently constituted.

The 11th, 15th and 16th judicial circuits 
as presently constituted.

(3) The provisions of the Article governing eligibility for of­
fice shall not affect the right of any incumbent to continue in of­
fice or to seek reelection.

(4) Except to the extent inconsistent with the provisions of 
this Article, all provisions of law and rules of court in force on 
the effective date of this Art'cle shall continue in effect until 
superseded in a manner authorized by the constitution.

(5) Judges of the district courts of appeal appointed by the 
governor shall take office on the effective date of this Article.

(6) The supreme court may transfer to the respective district 
courts of appeal such causes, matters and proceedings as are pend­
ing in the supreme court on the effective date of this Article which 
are within the jurisdiction of such courts as the supreme court 
may see fit. No case that has been orally argued before the su­
preme court shall be so transferred. The supreme court shall have 
and retain jurisdiction and authority over all causes, matters and 
proceedings not so transferred to the district courts of appeal.

(7) All trial courts as organized and constituted on the effec­
tive date of this Ar ticle shall, except as otherwise provided herein, 
continue with their jurisdiction, judges and officers, including the 
manner of their election or appointment, until otherwise provided 
by the legislature.

(8) Until otherwise provided by law, there shall be an addi­
tional judge for the Fourth Judicial Circuit who shall reside in 
Duval County, and shall receive the same salary and allowances 
for expenses as other circuit judges in and for the circuit court 
of said county, which salary and expenses shall be paid by said 
county out of its general revenue. The additional judge of the 
circuit court of Duval County holding office on the effective date 
of this Article under former Section 42 of Article V shall become

1243
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the additional judge here provided for until the expiration of his 
then term of office.

(9) There shall be an additional circuit judge for the circuit 
court of the judicial circuit wherein the state capital is located. 
Subseqeunt to the first Tuesday after the first Monday in Janu­
ary 1957, the governor shall appoint the first judge hereunder to 
serve for a term expiring on the first Tuesday after the first Mon­
day in January 1959, following the election of his successor at 
the general election in November 1958, which successor shall serve 
for a term expiring on the first Tuesday after the first Monday 
in January 1961, following the election of his successor at the 
general election in November 1960, which successor shall serve 
for the full term and his successors chosen as otherwise provided 
for circuit judges.

(10) Until otherwise provided by the legislature, orders of the 
Florida Industrial Commission shall be subject to review only 
by petition to the district courts of appeal for writ of certiorari.

(11) All provisions of law pertaining to the State Board of 
Law Examiners shall continue in effect until superseded in a 
manner authorized by this Article.

(12) This Article shall not disturb the terms of incumbent 
judges.

(13) The provision for automatic retirement in Section 17 of 
this Article does not apply to any person now holding office.

(14) Upon the adoption of this Article, the legislature shall 
enact such laws and make such appropriations and the supreme 
court shall make such rules as may be necessary or proper to give 
effect to its provisions.

Filed in Office Secretary of State June 23, 1955.
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RULE 1.510. SUMMARY JUDGMENT  
(a) For Claimant. A party seeking to recover 
on a claim, counterclaim, crossclaim, or third-
party claim or to obtain a declaratory 
judgment may move for a summary judgment 
in that party’s favor on all or any part thereof 
with or without supporting affidavits at any 
time after the expiration of 20 days from the 
commencement of the action or after service 
of a motion for summary judgment by the 
adverse party.  
(b) For Defending Party. A party against 
whom a claim, counterclaim, crossclaim, or 
third-party claim is asserted or a declaratory 
judgment is sought may move for a summary 
judgment in that party’s favor as to all or any 
part thereof at any time with or without 
supporting affidavits.  
(c) Motion and Proceedings Thereon. The 
motion must state with particularity the 
grounds upon which it is based and the 
substantial matters of law to be argued and 
must specifically identify any affidavits, 
answers to interrogatories, admissions, 
depositions, and other materials as would be 
admissible in evidence (“summary judgment 
evidence”) on which the movant relies. The 
movant must serve the motion at least 20 days 
before the time fixed for the hearing, and 
must also serve at that time a copy of any 
summary judgment evidence on which the 
movant relies that has not already been filed 
with the court. The adverse party must 
identify, by notice served pursuant to Florida 
Rule of Judicial Administration 2.516 at least 
5 days prior to the day of the hearing if 
service by mail is authorized, or delivered, 
electronically filed, or sent by e-mail no later 
than 5:00 p.m. 2 business days prior to the 
day of the hearing, any summary judgment 
evidence on which the adverse party relies. 
To the extent that summary judgment 
evidence has not already been filed with the 
court, the adverse party must serve a copy on 
the movant pursuant to Florida Rule of 
Judicial Administration 2.516 at least 5 days 

RULE 56. SUMMARY JUDGMENT 
(a) Motion for Summary Judgment or 
Partial Summary Judgment. A party may 
move for summary judgment, identifying 
each claim or defense—or the part of each 
claim or defense—on which summary 
judgment is sought. The court shall grant 
summary judgment if the movant shows that 
there is no genuine dispute as to any material 
fact and the movant is entitled to judgment as 
a matter of law. The court should state on the 
record the reasons for granting or denying the 
motion. 
(b) Time to File a Motion. Unless a different 
time is set by local rule or the court orders 
otherwise, a party may file a motion for 
summary judgment at any time until 30 days 
after the close of all discovery. 
(c) Procedures. 
(1) Supporting Factual Positions. A party 
asserting that a fact cannot be or is genuinely 
disputed must support the assertion by: 
(A) citing to particular parts of materials in 
the record, including depositions, documents, 
electronically stored information, affidavits or 
declarations, stipulations (including those 
made for purposes of the motion only), 
admissions, interrogatory answers, or other 
materials; or 
(B) showing that the materials cited do not 
establish the absence or presence of a genuine 
dispute, or that an adverse party cannot 
produce admissible evidence to support the 
fact. 
(2) Objection That a Fact Is Not Supported 
by Admissible Evidence. A party may object 
that the material cited to support or dispute a 
fact cannot be presented in a form that would 
be admissible in evidence. 
(3) Materials Not Cited. The court need 
consider only the cited materials, but it may 
consider other materials in the record. 
(4) Affidavits or Declarations. An affidavit 
or declaration used to support or oppose a 
motion must be made on personal knowledge, 
set out facts that would be admissible in 
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prior to the day of the hearing if service by 
mail is authorized, or by delivery, electronic 
filing, or sending by e-mail no later than 5:00 
p.m. 2 business days prior to the day of 
hearing. The judgment sought must be 
rendered immediately if the pleadings and 
summary judgment evidence on file show that 
there is no genuine issue as to any material 
fact and that the moving party is entitled to a 
judgment as a matter of law. A summary 
judgment, interlocutory in character, may be 
rendered on the issue of liability alone 
although there is a genuine issue as to the 
amount of damages.  
(d) Case Not Fully Adjudicated on Motion. 
On motion under this rule if judgment is not 
rendered on the whole case or for all the relief 
asked and a trial or the taking of testimony 
and a final hearing is necessary, the court at 
the hearing of the motion, by examining the 
pleadings and the evidence before it and by 
interrogating counsel, must ascertain, if 
practicable, what material facts exist without 
substantial controversy and what material 
facts are actually and in good faith 
controverted. It must then make an order 
specifying the facts that appear without 
substantial controversy, including the extent 
to which the amount of damages or other 
relief is not in controversy, and directing such 
further proceedings in the action as are just. 
On the trial or final hearing of the action the 
facts so specified must be deemed established, 
and the trial or final hearing must be 
conducted accordingly.  
(e) Form of Affidavits; Further Testimony. 
Supporting and opposing affidavits must be 
made on personal knowledge, must set forth 
such facts as would be admissible in 
evidence, and must show affirmatively that 
the affiant is competent to testify to the 
matters stated therein. Sworn or certified 
copies of all documents or parts thereof 
referred to in an affidavit must be attached 
thereto or served therewith. The court may 
permit affidavits to be supplemented or 

evidence, and show that the affiant or 
declarant is competent to testify on the 
matters stated. 
(d) When Facts Are Unavailable to the 
Nonmovant. If a nonmovant shows by 
affidavit or declaration that, for specified 
reasons, it cannot present facts essential to 
justify its opposition, the court may: 
(1) defer considering the motion or deny it; 
(2) allow time to obtain affidavits or 
declarations or to take discovery; or 
(3) issue any other appropriate order. 
(e) Failing to Properly Support or Address 
a Fact. If a party fails to properly support an 
assertion of fact or fails to properly address 
another party's assertion of fact as required by 
Rule 56(c), the court may: 
(1) give an opportunity to properly support or 
address the fact; 
(2) consider the fact undisputed for purposes 
of the motion; 
(3) grant summary judgment if the motion 
and supporting materials—including the facts 
considered undisputed—show that the movant 
is entitled to it; or 
(4) issue any other appropriate order. 
(f) Judgment Independent of the Motion. 
After giving notice and a reasonable time to 
respond, the court may: 
(1) grant summary judgment for a 
nonmovant; 
(2) grant the motion on grounds not raised by 
a party; or 
(3) consider summary judgment on its own 
after identifying for the parties material facts 
that may not be genuinely in dispute. 
(g) Failing to Grant All the Requested 
Relief. If the court does not grant all the relief 
requested by the motion, it may enter an order 
stating any material fact—including an item 
of damages or other relief—that is not 
genuinely in dispute and treating the fact as 
established in the case. 
(h) Affidavit or Declaration Submitted in 
Bad Faith. If satisfied that an affidavit or 
declaration under this rule is submitted in bad 
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opposed by depositions, answers to 
interrogatories, or by further affidavits.  
(f) When Facts Are Unavailable to the 
Nonmovant. If it appears from the affidavits 
of a party opposing the motion that the party 
cannot for reasons stated present by affidavit 
facts essential to justify opposition, the court 
may refuse the application for judgment or 
may order a continuance to permit affidavits 
to be obtained or depositions to be taken or 
discovery to be had or may make such other 
order as is just.  
(g) Affidavits Made in Bad Faith. If it 
appears to the satisfaction of the court at any 
time that any of the affidavits presented 
pursuant to this rule are presented in bad faith 
or solely for the purpose of delay, the court 
must immediately order the party employing 
them to pay to the other party the amount of 
the reasonable expenses which the filing of 
the affidavits caused the other party to incur, 
including reasonable attorneys’ fees, and any 
offending party or attorney may be adjudged 
guilty of contempt. 

faith or solely for delay, the court—after 
notice and a reasonable time to respond—may 
order the submitting party to pay the other 
party the reasonable expenses, including 
attorney's fees, it incurred as a result. An 
offending party or attorney may also be held 
in contempt or subjected to other appropriate 
sanctions. 

 

App. 35



FLORIDA STATUTES

1951
Prepared by

Statutory Revision Department

RICHARD W. ERVIN

Attorney General

CHARLES TOM HENDERSON

Assistant Attorney General, Director

d|gp WE.v

Published by the

STATE OF FLORIDA

i

App. 36



FLORIDA COMMON LAW RULES

Effective January i, 1950

service thereof to the court promptly and in 
any event within the time during which the 
person served must respond to the. process. If 
service is made by a person appointed by the 
court for such purpose, such person shall make 
and file in the cause an affidavit, of the fact 
showing his competency to act. Failure to make 
proof of service as required by law shall not 
affect the validity of the service.

(d) If there be more than one defendant, 
the clerk shall issue as many writs of summons 
against the several defendants as may be di­
rected by the plaintiff or his attorney. When 
any summons shall be returned not executed or 
returned improperly executed as to any de­
fendant, the plaintiff shall be entitled to such 
additional summons against such defendant, or 
defendants, as may be required to effect service.

(e) Where suit is brought against two or 
more defendants and summons is served on one 
or more, but not on all, and the Sheriff returns 
that any defendants not served does not reside 
in the county, the plaintiff may proceed against 
the defendants served, noting the fact of non­
service as to such defendants not served; or, 
the plaintiff may, at his option, order additional 
originals and copies of summons to be delivered 
to the sheriffs of the counties in which such 
defendants reside to be served and returned 
according to law. Nothing contained herein 
shall be construed to prevent the plaintiff from 
bringing suit thereafter against any defendant 
not served for the same claim or demand, but 
the plaintiff shall have satisfaction of only 
judgment rendered for the same claim or de­
mand.

(f) Service of process by publication may 
be made in appropriate cases as provided by 
statutes.

RULE 1. COURT AND JUDGE SYNONY- 
MOUS.

Wherever in these rules reference is made 
to the court the same shall be construed to 
apply to a judge thereof whenever the context 
shall require or permit.

RULE 2. PRESIDING JUDGE.
When there be more than one judge of a 

trial court, the judge longest in continuous 
service and able to act shall be the presiding 
judge for administrative purposes, and the 
judges of such court may provide by local rule 
for the distribution of the work of such court 
to the judges thereof.

RULE 3. TERM TIME AND VACATION- 
DISTINCTION ABOLISHED.

The period of time provided for the doing 
of any act or the taking of any proceeding shall 
not be affected or limited by the continued ex­
istence or expiration of a term of court. The 
continued existence or expiration of a term of 
court shall in no way affect the power of a 
court to do any act or take any proceeding in 
any civil action which is or has been pending 
before it.

RULE 4. WHEN ACTION COMMENCED. 
DOCKET.

(a) Every action at law shall be deemed as 
commenced when the complaint is filed; except 
that ancillary proceedings shall be deemed as 
commenced when the writ is issued or the plead­
ing setting forth the claim of the party initiat­
ing the action is filed.

(b) The Clerk shall keep a common law 
docket in which he shall enter all cases as they 
are commenced that are not criminal or are not 
in equity. He shall also make memorandum en­
tries showing the progress of the cause.
RULE 5. RULE DAYS ABOLISHED—PRO­

CESS.
(a) For the purpose of return date of 

process and filing of pleadings under these rules, 
Rule Days are hereby abolished.

(b) Upon the commencement ot the action, 
summons shall be forthwith issued by the Clerk 
and delivered for-service without praecipe.

(c) Service of process may be made by any 
officer authorized by law to serve process; but 
if such officer shall, for any reason, be dis- 
nualified or unable to act, the Court may ap­
point any competent person not interested in 
the case on trial to serve such process. The

serving the process shall make proof of

one

(g) At the time of personal service of 
mons there shall be delivered to the party upon 
whom service is made a copy of the com­
plaint, affidavit, petition or other initial plead­
ing. The date and hour of the service shall 
be endorsed by the person making the service, 
on the original summons and all copies of it.

(h) In cases of constructive service, copies
of the plaintiff’s initial pleadings shall be fur­
nished to the clerk and by him mailed with 
the notice of suit to all parties whose addresses 
are stated in the initial pleading or affidavit. 
* • i It shall be the duty of the plaintiff to
turnish the person making service, or mailing 
notice of suit, with such 
be necessary.

(j) The statutory compensation allowed for

sum-

copy, or copies, as ma>

person
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entry of defaults, for want of proper pleading, 
may be entered on the same day that the de- 
lault is entered, as well as any subsequent 
day. In cases where the action is upon an 
open account or other contract for the pay­
ment of money, not in writing, no judgment 
upon default shall be entered by the clerk 
Uii 1 * t6? tlm proofs required by law,all of which shall be in writing and shall be 
filed with the papers in the

RULE 43. SUMMARY JUDGMENT.
(a) For Claimant. A party seeking to re­

cover upon a claim, counterclaim, or cross­
claim or to obtain a declaratory judgment may, 
at any time after the expiration of 20 days 
from the commencement of the action or after 
service of a motion for summary judgment 
by the adverse party, move with or without 
supporting affidavits for a summary judgment 
in his favor upon all or any part thereof.

(b) For Defending Party. A party against 
whom a claim, counterclaim, or cross-claim is 
asserted or a declaratory judgment is sought 
may, at any time, move with or without sup­
porting affidavits for a summary judgment in 
his favor as to all or any part thereof.

(c) Motion and Proceedings Thereon. The 
motion shall be served at least 10 days before 
the time fixed for the hearing. The adverse 
party prior to the day of hearing may serve 
opposing affidavits. The judgment sought shall 
be rendered forthwith if the pleadings, deposi­
tions and admissions on file, together with 
the affidavits, if any, show that there is no 
genuine issue as to any material fact and 
that the moving party is entitled to a judg­
ment as a matter of law. A summary judg­
ment, interlocutory in character, may be ren­
dered on the issue of liability alone although 
there is a genuine issue as to the amount of 
damages.

(d) Case Not Fully Adjudicated on Motion. 
If on motion under this rule judgment is not 
rendered upon the whole case or for all the 
relief asked and a trial is necessary, the court 
at the hearing of the motion, by examining 
the pleadings and the evidence before it and 
by interrogating counsel, shall if practicable 
ascertain what material facts exist without 
substantial controversy and what material facts 
are actually and in good faith controverted. 
It shall thereupon make an order specify­
ing the facts that appear without substan­
tial controversy, including the extent to which 
the amount of damages or other relief is 
not in controversy, and directing such fur­
ther proceedings in the action as are just. 
Upon the trial of the action the facts so speci­
fied shall be deemed established, and the trial 
shall be conducted accordingly.

(e) Form of Affidavits; Further Testimony. 
Supporting and opposing affidavits shall be 
made on personal knowledge, shall set forth 
such facts as would be admissible in evidence, 
and shall show affirmatively that the affiant 
is competent to testify to the matters stated

therein. Sworn or certified copies of all papers 
or parts thereof referred to in an affidavit 
shall be attached thereto or served therewith. 
The court may permit affidavits to be supple­
mented or opposed by depositions or by fur­
ther affidavits.

(f) When Affidavits Are Unavailable. 
Should it appear from the affidavits of a party 
opposing the motion that he cannot for reasons 
stated present by affidavit facts essential to 
justify his opposition, the court may refuse 
the application for judgment or may order a 
continuance to permit affidavits to be obtained 
or depositions to be taken or discovery to be 
had or may make such other order as is just.

(g) Affidavits Made in Bad Faith. Should 
it appear to the satisfaction of the court at

time that any of the affidavits presented

case.

any
pursuant to this rule are presented in bad 
faith or solely for the purpose of delay, the 
court shall forthwith order the party employ­
ing them to pay to the other party the amount 
of the reasonable expenses which the filing 
of the affidavits caused him to incur, including 
reasonable attorney's fees, and any offending 
party or attorney may be adjudged guilty of 
contempt.

RULE 44. ATTACHMENT.
(a) When returnable, property seized. A 

writ of attachment shall be returnable when 
fully executed; or shall be returned by the offi­
cer when he shall be convinced that no property 
can be found; and if property be seized under 
the writ, it shall be returned when the property 
seized shall have finally passed from the lien 
of said writ and control of the officer levying 
the attachment. At the time of each action 
taken under said writ, the officer shall endorse 
such action thereon.

(b) Pleading, practice and procedure. In 
so far as applicable and when not otherwise 
provided, the pleading, practice and procedure 
governing personal actions shall govern suits 
commenced by attachment.

RULE 45. EJECTMENT.
(a) Landlord not a defendant. When it 

shall be made to appear by answer before a 
trial that a party defendant in an action of 
ejectment is in possession as a tenant only and 
that his landlord is not a party to the cause, the 
landlord shall be made a party before further 
proceeding against said tenant, unless other­
wise ordered by the court.

(1) Death of Co-plaintiff. In case of the death of• i. ?ne or 11101,6 several plaintiffs inejectment, where the right of the decedent does 
no survive to the remaining plaintiffs, the

proce6d the suit of the surviving plaintiff for such share of the property as he 
claims, or the legal representative of the

may upon the suggestion of the death and the filing of a certified copy of 
j”sJeters testamentary or of administration 

f. party plaintiff upon his own motion,d?ff ™VCe t0. all parties plaintiff and all 
defendants not in default.
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EFFECTIVE JANUARY 1, 1950

Rule 1. RULE DAYS ABOLISHED.
For the purposes of return date of process 

and filing of pleadings under these rules, rule 
days are hereby abolished.

suit within 20 days after the service of this 
summons upon you.

Herein fail not or judgment will be entered 
against you by default.

WITNESS my hand and the seal of said Court
Florida, this...............
............A.D. 19...........

Rule 2. MOTIONS.
(a) Motions Grantable as of Course by the

Clerk. All motions and applications in the 
clerk's office for the issuing of mesne process 
and final process to enforce and execute de­
crees; for entering decrees pro confess©; and 
for other proceedings in the clerk's office, 
which do not require an allowance or order of 
the court, shall be deemed motions and applica­
tions grantable of course by the clerk of the 
court. But the same may be suspended or 
altered or rescinded by the court upon special 
cause shown.

(b) Motions not Grantable as of Course. 
All motions for rules or orders and other pro­
ceedings which may not be grantable as of 
course, may be made at any time before the 
judge of the court, due notice being given to the 
adverse party, and if the adverse party or his 
solicitor does not appear on the day named in 
the notice or order of the judge fixing the day, 
or shall not show good cause against the same, 
the motion may be heard by the judge and 
granted or refused, as the right of the matter 
may seem to him to require.

at
day of 
(Seal)

As Clerk of said Circuit Court
Rule 4. WHEN ACTION COMMENCED. 

DOCKET.
(a) Every suit in equity shall be deemed as 

commenced when the bill of complaint is filed, 
except that ancillary proceedings shall be 
deemed as commenced when the writ is issued 
or the pleading setting forth the claim of the 
party initiating the action is filed.

(b) The Clerk shall keep an equity docket in 
which he shall enter all cases as they are com­
menced in equity. He shall also make memo­
randum entries showing the progress of the 
cause.

Rule 5. PROCESS.
(a) Upon the commencement of the action, 

summons shall be forthwith issued by the Clerk 
and delivered for service without praecipe.

(b) Service of process may be made by any 
officer authorized by law to serve process; but 
if such officer shall, for any reason, be disquali­
fied or unable to act, the Court may appoint any 
competent person not interested in the case on 
trial to serve such process. The person serving 
the process shall make proof of service thereof 
to the court promptly and in any event within 
the time during which the person served must 
respond to the process. If service is made by a 
person appointed by the court for such purpose, 
such person shall make and file in the cause an 
affidavit of the fact showing his competency to 
act. Failure to make proof of service as re­
quired by law shall not affect the validity of the 
service.

(c) If there be more than one defendant, 
the clerk shall issue as many writs of summons 
against the several defendants as may be di­
rected by the plaintiff or his attorney. When 
any summons shall be returned not executed or 
returned improperly executed as to any de­
fendant, the plaintiff shall be entitled to such 
additional summons against such defendant, or 
defendants, as may be required to effect 
service.

Rule 3. PROCESS, MESNE AND FINAL. 
Form of Summons in Chancery. The sum­

mons in chancery shall constitute the proper 
mesne process in all suits in equity, in the 
instance, to require the defendant to appear and 
answer the bill; and, unless otherwise provided 
by law or specifically ordered by the court, a 
writ of attachment and, if the defendant cannot 
be found, a writ of sequestration, or a writ of 
assistance, as the case may require, shall be the 
proper process to issue for the Purpose of com- 
nelling obedience to any intedocutory or final 
order or decree of the court. Th 
summons in chancery shall be substantially
follows:
the STATE OF FLORIDA to 

You are hereby notified that a sm fQr

L' required to f iTe (personai!y or by a_ttorney)

Sest,h?fCanyNo'thedbm of --"Plain, in said

by

1845
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parties as to whom the counterclaim and affir­
mative relief is asserted. In case the defend­
ants, or any of them, shall by answer assert a 
counterclaim and pray affirmative relief re- 
quiiing t at persons not then parties to the suit 
be brought in as parties to the cause, or if the 
PaP^es as to whom the counterclaim 
and affirmative relief is asserted have not been 
served with process, or have been served or 
ha1Y®aPPejired are not represented by a 
solicitor of record in the cause, the defendant 
or defendants so filing such counterclaim shall 
be entitled to process by way of summons in 
chancery or by publication, or otherwise as pre­
scribed by law, to bring in such other 
as defendants thereto.

(4) Court may order other parties to be 
brought in: When in the determination of a 
counterclaim complete relief cannot be granted 
without the presence of parties other than those 
to the bill, the court may order them to be 
brought in as defendants.

(5) Cross-bill in lieu of counterclaim: In 
lieu of a counterclaim in an answer, a defendant 
may file a cross-bill and have process thereon 
as in a case of an original bill. Pleadings to 
the cross-bill shall be the same as to an original 
bill, so far as applicable.

Rule 36. ANSWER TO AMENDED BILL.
When a bill shall be amended after answer or 

motion filed or after a motion shall have been 
sustained with leave to amend, the defendant 
shall plead to the bill as amended within ten 
days after receipt of a copy of the amended bill 
or of the amendment, as the case may be, or 
within such time as may be fixed by the court; 
otherwise the original answer or motion shall be 
considered as pleaded to the bill as amended. 
The filing of an amended bill or of an amend­
ment to a bill before answer or motion is filed 
shall not extend the defendant’s time for plead­
ing, unless such time shall be extended by the 
court on the defendant’s ex parte application.

a like period of ten days (unless the time be 
extended by special order of the court) in which 
to move to strike the whole or a part of the 
reply to a counterclaim. The period of ten days 
shall begin to run from the time the answer is 
required to be filed or the service of the coun­
terclaim, as the case may be.

Rule 39. WHEN CAUSE DEEMED AT 
ISSUE.

At the expiration of ten days from the filing 
of the answer, if there be no counterclaim, or, 
if there shall be a counterclaim, then at the 
expiration of ten days from the filing of the 
reply thereto, the cause shall be deemed at 
issue. If, however, within such period of ten 
days a motion is filed to strike the whole of the 
answer or reply or to dismiss the counterclaim, 
or if the cause is set down for hearing on bill 
and answer, the cause shall not be deemed at 
issue until the points of law so presented shall 
have been ruled upon by the court.

Rule 40. SUMMARY FINAL DECREE: MO­
TION FOR DECREE ON BILL AND ANSWER.

(a) For Claimant. A party seeking to re­
cover upon a claim, counterclaim, or cross­
claim, or to obtain a declaratory decree, may, at 
any time after the expiration of 20 days from 
the commencement of the action or after service 
of a motion for summary final decree by the 
adverse party, move with or without supporting 
affidavits for a summary final decree in his 
favor upon all or any part thereof.

(b) For Defending Party. A party against 
whom a claim, counterclaim, or cross-claim is 
asserted, or a declaratory decree is sought, may, 
at any time, move with or without supporting 
affidavits for a summary final decree in his 
favor as to all or any part thereof.

(c) Motion and Proceedings Thereon. The 
motion shall be served at least 10 days before 
the time fixed for the hearing. The adverse 
party prior to the day of hearing may serve 
opposing affidavits. The final decree sought 
shall be rendered forthwith if the pleadings, 
depositions, and admissions on file, together 
with the affidavits, if any, show that there is 
no genuine issue as to any material fact and 
that the moving party is entitled to a final 
decree as a matter of law. A summaiy final 
decree, interlocutory in character, may be ren­
dered on the issue of liability alone although 
there is a genuine issue as to the amount of the 
claim.

(d) Case not fully Adjudicated on Motion.
If on motion under this rule final decree is not 
rendered upon the whole case or for all the re­
lief asked and the taking of testimony and a 
final hearing is necessary, the court at the hear­
ing of the motion, by examining the pleadings 
and the evidence before it and by interrogating 
counsel, shall if practicable ascertain what 
material facts exist without substantial 
troversy and what material facts are actually 
and in good faith controverted. It shall there­
upon make an order specifying the facts that 
appear without substantial controversy, includ-

persons

Rule 37. GENERAL REPLICATIONS 
ABOLISHED

General replications to answers are hereby 
abolished. Unless the answer assert a counter­
claim with a prayer for affirmative relief no 
reply shall be required without a special order 
of the court, and any new or affirmative matter 
therein shall be deemed to be denied by the 
Plaintiff. If the answer include a counterclaim 
with a prayer for affirmative relief each party 
against whom it is asserted sl?all file his reply
thereto within the time Pres^.xl^ed ^ • o’nswer 
reply shall state the facts relied upon m answe
to such counterclaim.

Rule 38 TIME FOR ATT AC K ON 
ANSWER, COUNTERCLAIM OR

In the absence of a special order o e^our^, 
ten days and no longer shall be allowed the co 
Painant in which to move to .strlak® ^nterclaim 
or any part thereof or to dismiss cause on
fontained the‘-eina0nrdtt0heseaefendant shall have

con-

bill and answer;
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ing the extent to which the relief is not in non the nlaintiff may at his election take an order 
in0theSa4 ?nd directin? such further proceedings to be entered by the clerk or the judge as of 
Of tho *!0n alar! Just- UP°n final hearing course, that the blli ^Lnn^oJeedexnarte S
riee^ t 80 specified shall be thereupon the cause shan proceed ex parte and
deemed established, and the final hearinc shall the matter or the bill may oe aecreea Dy the 
be conducted accordingly. g court accordingly if the same can be done with-

(e) Form of Affidavits: Further Testimony. °ut an answer and is proper to be decreed. 
Supporting and opposing affidavits shall be If the cross-defendant shall fail to file his 
made on personal knowledge, shall set forth reply or other defense to an answer asserting 
SU^ lacfs as would be admissible in evidence, a counterclaim and specially praying r®lief at 
and shall show affirmatively that the affiant the time prescribed by law, or within such other 
is competent to testify to the matters stated time as shall have been fixed by the court, a 
therein. Sworn or certified copies of all papers decree pro confesso may be taken and like pro- 
or parts thereof referred to in an affidavit shall ceedings had thereon as in case ot failure of 
be attached thereto or served therewith. The the defendant to answer or file defensive plead- 
Court may permit affidavits to be supplemented ings to the bill of complaint, 
or opposed by depositions or by further affi­
davits. Rule 43. DECREE PRO CONFESSO TO BE 

FOLLOWED BY FINAL DECREE: SETTING 
are Unavailable. ASIDE DEFAULT.

Should it appear from the affidavits of a party When the bin in any cause is taken pro con- 
opposing the motion that he cannot for reasons fegs0 the court may proceed to a decree, and 
stated present by affidavit facts essential to such a decree rendered shall be absolute unless 
justify his opposition the court may refuse the the court shall set aside the same or enlarge the 
application for final decree or may order a con- time for filing the answer for cause shown upon 
tmuance to permit affidavits to be obtained or motion and affidavit of the defendant, made 
depositions to be taken or discovery to be had and fiied within twenty days after the entry of 
or may make such other order as is just. finai decree; and no such motion shall be

(g) Affidavits Made in Bad Faith. Should granted, except upon such conditions as to the
it appear to the satisfaction of the court at any court may seem equitable and just, and unless 
time that any of the affidavits presented pur- the defendant shall file his answer within such 
suant to this rule are presented in bad faith or time as the court shall direct, and submit to 
solely for the purpose of delay, the court shall such other terms as the court shall direct for 
forthwith order the party employing them to the purpose of speeding the 
pay to the other party the amount of the reason­
able expenses which the filing of the affidavits _______ ______
caused him to incur, including reasonable at- DECREE PRO CONFESSO.
torneys’ fees, and any offending party or attor- The plaintiff may, instead of causing a decree 
ney may be adjudged guilty of contempt. pro confesso to be entered, if he requires any

(h) Plaintiff’s Motion for Decree on Bill discovery or answer to enable him to obtain a 
and Answer. The plaintiff may, within ten proper decree, have process of attachment 
days after the filing of the answer, or within against the defendant to compel the answer; 
such further time as the court may allow, move and the defendant shall not when arrested upon 
for a decree on bill and answer, and if the mo- sucb process be discharged therefrom unless 
tion be overruled the plaintiff shall have the uPon filing his answer or otherwise complying 
right to proceed to trial, notwithstanding the with such order as the court may direct as to 
motion or order thereon; and, if the answer be Pleading to or fully answering the bill within a 
found insufficient as a defense, but amendable, period to be fixed by the court and undertaking 
the court may permit it to be amended on such to speed the cause, 
terms and conditions as may be equitable.

(f) When Affidavits

cause.
Rule 44. PROCEEDINGS IN LIEU OF

claim and prays affirmative relief any cross- iners or masters when appointed shall take the 
defendant may, upon due notice, test the suffi- testimony orally, and unless otherwLe directed 
ciency of the same by motion to dismiss the by the court, shall cause the same to be reduced 
counterclaim. If found insufficient but amend- to writing and filed in the cau^l When testi-
ferCortomiSc^nte^S ^ K?

fesso.42 DEFAULT: “PR0 CON'
If the defendant shall fail to file his answer m may accept affidavits,

m- other defense to the bill of complaint, within Rule 46. TIME FOR TAKTNP TESTIMONY-
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FOREWORD

The Institute on Federal Rules is an achievement of
which the American Bar Association and the School
of Law of Western Reserve University may well be
proud. There were those who doubted the possibility of
attracting practicing lawyers to such an undertaking,
particularly in the heart of the summer vacation period.
Yet 488 lawyers from 41 states and the District of Co-
lumbia enrolled for the three-day course and substan-
tially all of them attended the sessions. The interest of
the practicing lawyer in advanced legal education has
obviously been underestimated. The success of the In-
stitute should demonstrate to state bar associations,
singly or in groups, the desirability of similar insti-
tutes, if the new Federal Rules are to be given the re-
ception they deserve.

It has been said so many times that lawyers cannot or
will not cooperate that many people have unfortunately
accepted the saying as truth. The history of the adop-
tion of the Rules, like that of every major achievement
of the American Bar Association, is a demonstration of
the falsity of the saying. For thirty years the late
Thomas W. Shelton of Virginia headed a committee
of the Association which labored, seemingly in vain, in
its campaign of education to induce the Congress to pass
an act authorizing the Supreme Court to promulgate
rules of court to govern actions at law in the federal
courts. Though Mr. Shelton's efforts were frustrated
during his lifetime by a single senator in a key position,
posthumous success at length rewarded his devotion.
In 1934 Attorney General Cummings, as part of his
program for improving the administration of justice in

i1
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the federal courts, espoused the cause; Congress speed-
ily passed appropriate legislation; the Supreme Court
appointed a distinguished Advisory Committee, which
sought the suggestions and criticisms of several thou-
sands of lawyers. The eighty-six rules, covering scarcely
over a hundred pages, and superseding literally thou-
sands of pages of statutes, are a triumph of cooperation
on the part of the Bar in which lawyers in each depart-
ment of the federal government as well as practitioners
generally may well take pride.

The Federal Rules, containing as they do the best
experience of the several states in the realm of pro-
cedure, will doubtless become the inspiration for the
adoption of similar rules in many jurisdictions to the
great advantage both of litigants and lawyers. But
whether this highly desirable result ensues must depend
in large measure on the spirit in which these rules are
applied in actual litigation. In some jurisdictions ap-
peals on matters of procedure are all but unknown;
there, procedure is truly adjective or subordinate law.
In some other jurisdictions, however, there are more
appeals on questions of practice than on matters of
substantive law, to the disgust of litigants and the dis-
grace of the law. It is for the federal judges and the
federal practitioners to determine the spirit in which
the new Rules are to be applied. Upon their attitude in
dealing with the Rules will depend the future of pro-
cedure and, perhaps, of the law itself in the United
States. If wisely administered, the Rules should do
much to eliminate the complaints of laymen and of
lawyers alike as to the technicalities of the law, the
subtleties of practice, and the involvements of proce-
dure. Their object must at all times control-"to secure
the just, speedy and inexpensive determination of every
action."

iv FOREWORD
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It was to promote this spirit of justice that each of
the six distinguished members of the Advisory Commit-
tee of the Supreme Court who acted as the lecturers
at the Institute contributed his services. The Faculty
of the Institute was unique in several respects: (1) the
work of its members was a labor of love (and their
wholehearted cooperation therefore is the more highly
appreciated by the profession); (2) they represent the
three branches of the legal profession-the judge, the
lawyer, and the law school professor-each with its
own particular approach to the problems of procedure:
and (3) most important of all, not only were they se-
lected from among the draftsmen of the Rules, but, in-
sofar as possible, each was requested to lecture on those
rules in which he was particularly interested as a result
of his own professional experience and for which he was
to a considerable degree personally responsible. The
Proceedings of the Institute therefore constitute a
record that cannot be duplicated by any other writings
on the subject.

While according all possible praise to our Faculty,
it is only fair to say that they have requested that at-
tention again be directed to the statement set forth in
the Notes to the Rules prepared under the direction
of the Advisory Committee and that the statement
therein made be applied to the Proceedings of the In-
stitute as well:

"Statements in the notes about the present state of
the law, or the extent to which existing statutes have
been superseded by or incorporated in the rules, should
be taken only as suggestions and guides to source ma-
terial. Such statements, and any other statements in
the notes as to the purpose or effect of the rules, can
have no greater force than the reasons which may be
adduced to support them. The notes are not part of

FOREWORD V
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the rules, and the Supreme Court has not approved
or otherwise assumed responsibility for them. They
have no official sanction, and can have no controlling
weight with the courts, when applying the rules in
litigated cases. "

Notwithstanding the caveat of the members of the
Faculty which must be respected, it is believed that not
only those lawyers who were privileged to attend the
Institute, but busy practitioners everywhere, will wel-
come the opportunity to have available in convenient
form the Rules, with the Notes of the Advisory Com-
mittee following each rule, and also the informal expres-
sion and discussion concerning the views of the drafts-
men of the Rules themselves.

For editing the Proceedings as well as for inspiring
the Institute and acting as Chairman of the Special
Committee of the Association in charge thereof, the
Association and the profession generally is under great
obligation to Professor William W. Dawson of the
School of Law of Western Reserve University.

ARTHUR T. VANDERBILT,

President, American Bar Association.
July 29, 1938

Vi FOREWORD
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THE ACT OF JUNE 19, 1934, CH. 651

Be it enacted * * * That the Supreme Court of
the United States shall have the power to prescribe,
by general rules, for the district courts of the United
States and for the courts of the District of Columbia,
the forms of process, writs, pleadings, and motions,
and the practice and procedure in civil actions at
law. Said rules shall neither abridge, enlarge, nor
modify the substantive rights of any litigant. They
shall take effect six months after their promulga-
tion, and thereafter all laws in conflict therewith
shall be of no further force or effect.

Sec. 2. The court may at any time unite the
general rules prescribed by it for cases in equity
with those in actions at law so as to secure one
form of civil action and procedure for both: Pro-
vided, however, That in such union of rules the
right of trial by jury as at common law and de-
clared by the seventh amendment to the Constitu-
tion shall be preserved to the parties inviolate.
Such united rules shall not take effect until they
shall have been reported to Congress by the Attor-
ney General at the beginning of a regular session
thereof and until after the close of such session.
[Act of June 19, 1934, c. 651, §§ 1, 2 (48 Stat. 1064),
U. S. C., Title 28, §§ 723b, 723c.]

Xvii

App. 58



LETTER OF SUBMITTAL

SUPREME COURT OF THE UNITED STATES,
Washington, D. C., December 20, 1937.

My DEAR MR. ATTORNEY GENERAL:

By direction of the Supreme Court, I transmit to
you herewith the Rules of Civil Procedure for the
District Courts of the United States which have
been adopted by the Supreme Court pursuant to the
Act of June 19, 1934, chapter 651 (48 Stat. 1064).

In accordance with Section 2 of the Act, the
Court has united the general rules prescribed by it
for cases in equity with those in actions at law so
as to secure one form of civil action and procedure
for both. The Court requests you, as provided in
that section, to report these rules to the Congress
at the beginning of the regular session in January
next.

I am requested to state that Mr. Justice Brandeis
does not approve of the adoption of the rules.

I have the honor to remain,
Respectfully yours,

(Signed) CHARLES E. HUGHES,
Chief Justice of the United States.

Honorable HOMER CUMMINGS,
Attorney General of the United States,

Washington, D. C.
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LETTER OF TRANSMITTAL

OFFICE OF THE ATTORNEY GENERAL,
Washington, D. C., January 3, 1938.

To the Senate and House of Representatives of the
United States of America in Congress as-
sembled:

I have the honor to report to the Congress, under
section 2 of the act of June 19, 1934 (c. 651, 48 Stat.
1064; U. S. C., title 28, see. 723c), at the beginning
of a regular session thereof commencing this 3d day
of January 1938, the enclosed Rules of Civil Pro-
cedure for the District Courts of the United States.

By a letter of December 20, 1937, from the Chief
Justice of the United States, a printed copy of
which appears as a prefix to the rules transmitted
herewith, I am advised that such rules have been
adopted by the Supreme Court pursuant to the act
of June 19, 1934, chapter 651 (48 Stat. 1064) and
that, in accordance with section 2 of that act, the
Court has united the general rules prescribed by it
for cases in equity with those in actions at law so
as to secure one form of civil action and procedure
for both; and I am requested by the Supreme Court
to report these rules to the Congress at the be-
ginning of the regular session in January 1938.

Respectfully,
HOMER CUMMINGS,

Attorney General.
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RULES OF CIVIL PROCEDURE

Rule 56. Summary Judgment.
(a) FOR CLAIMANT. A party seeking to recover upon

a claim, counterclaim, or cross-claim or to obtain a de-
claratory judgment may, at any time after the pleading
in answer thereto has been served, move with or with-
out supporting affidavits for a summary judgment in
his favor upon all or any part thereof.

(b) FOR DEFENDING PARTY. A party against whom
a claim, counterclaim, or cross-claim is asserted or a
declaratory judgment is sought may, at any time, move
with or without supporting affidavits for a summary
judgment in his favor as to all or any part thereof.

(c) MOTION AND PROCEEDINGS THEREON. The motion

shall be served at least 10 days before the time specified
for the hearing. The adverse party prior to the day of
hearing may serve opposing affidavits. The judgment
sought shall be rendered forthwith if the pleadings,
depositions, and admissions on file, together with the
affidavits, if any, show that, except as to the amount
of damages, there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment
as a matter of law.

(d) CASE NOT FULLY ADJUDICATED ON MOTION. If
on motion under this rule judgment is not rendered
upon the whole case or for all the relief asked and a
trial is necessary, the court at the hearing of the motion,
by examining the pleadings and the evidence before it
and by interrogating counsel, shall if practicable ascer-
tain what material facts exist without substantial con-
troversy and what material facts are actually and in
good faith controverted. It shall thereupon make an
order specifying the facts that appear without substan-
tial controversy, including the extent to which the
amount of damages or other relief is not in controversy,
and directing such further proceedings in the action as
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RULES OF CIVIL PROCEDURE

are just. Upon the trial of the action the facts so speci-
fied shall be deemed established, and the trial shall be
conducted accordingly.

(e) FORM OF AFFIDAVITS; FURTHER TESTIMONY.

Supporting and opposing affidavits shall be made on
personal knowledge, shall set forth such facts as would
be admissible in evidence, and shall show affirmatively
that the affiant is competent to testify to the matters
stated therein. Sworn or certified copies of all papers or
parts thereof referred to in an affidavit shall be attached
thereto or served therewith. The court may permit affi-
davits to be supplemented or opposed by depositions or
by further affidavits.

(f) WHEN AFFIDAVITS ARE UNAVAILABLE. Should it
appear from the affidavits of a party opposing the mo-
tion that he cannot for reasons stated present by affi-
davit facts essential to justify his opposition, the court
may refuse the application for judgment or may order
a continuance to permit affidavits to be obtained or
depositions to be taken or discovery to be had or may
make such other order as is just.

(g) AFFIDAVITS MADE IN BAD FAITH. Should it ap-
pear to the satisfaction of the court at any time that
any of the affidavits presented pursuant to this rule
are presented in bad faith or solely for the purpose of
delay, the court shall forthwith order the party employ-
ing them to pay to the other party the amount of the
reasonable expenses which the filing of the affidavits
caused him to incur, including reasonable attorney's
fees, and any offending party or attorney may be
adjudged guilty of contempt.

NOTES

This rule is applicable to all actions, including those against the
United States or an officer or agency thereof.
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RULES OF CIVIL PROCEDURE

Summary judgment procedure is a method for promptly disposing
of actions in which there is no genuine issue as to any material fact.
It has been extensively used in England for more than 50 years and
has been adopted in a number of American states. New York, for
example, has made great use of it. During the first nine years after
its adoption there, the records of New York county alone show 5,600
applications for summary judgments. Report of the Commission on
the Administration of Justice in New York State (1934), p. 383. See
also Third Annual Report of the Judicial Council of the State of
New York (1937), p. 30.

In England it was first employed only in cases of liquidated
claims, but there has been a steady enlargement of the scope of the
remedy until it is now used in actions to recover land or chattels and
in all other actions at law, for liquidated or unliquidated claims,
except for a few designated torts and breach of promise of marriage.
English Rules Under the Judicature Act (The Annual Practice, 1937)
0. 3, r. 6; Orders 14, 14A, and 15; see also 0. 32, r. 6, authorizing an
application for judgment at any time upon admissions. In Michigan
(3 Comp. Laws (1929) § 14260) and Illinois (Ill. Rev. Stat. (1937)
ch. 110, §§ 181, 259.15, 259.16), it is not limited to liquidated de-
mands. New York (N. Y. R. C. P. (1937) Rule 113; see also Rule
107) has brought so many classes of actions under the operation of
the rule that the Commission on Administration of Justice in New
York State (1934) recommend that all restrictions be removed and
that the remedy be available "in any action" (p. 287). For the
history and nature of the summary judgment procedure and citations
of state statutes, see Clark and Samenow, The Summary Judgment
(1929), 38 Yale L. J. 423.

Note to Subdivision (d). See Rule 16 (Pre-Trial Procedure;
Formulating Issues) and the Note thereto.

Note to Subdivisions (e) and (f). These are similar to rules in
Michigan. Mich. Court Rules Ann. (Searl, 1933) Rule 30.

Rule discussed, pp. 224 f., 295 f., 299 f., 334, infra.

Rule 57. Declaratory Judgments. The procedure for
obtaining a declaratory judgment pursuant to Section
274 (d) of the Judicial Code, as amended, U. S. C.,
Title 28, § 400, shall be in accordance with these rules,
and the right to trial by jury may be demanded under
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TITLE 28.-JUDICIAL CODE AND JUDICIARY

RULm 55.-DEAULT
(a) Entry.

When a party against whom a judgment for af-
firmative relief is sought has failed to plead or
otherwise defend as provided by these rules and
that fact is made to appear by affidavit or otherwise,
the clerk shall enter his default.

(b) Judgment.
Judgment by default may be entered as follows:
(1) By the Clerk. When the plaintiff's claim

against a defendant is for a sum certain or for a
sum which can by computation be made certain, the
clerk upon request of the plaintiff and upon affidavit
of the amount due shall enter judgment for that
amount and costs against the defendant, if he has
been defaulted for failure to appear and if he is not
an infant or incompetent person.

(2) By the Court. In all other cases the party
entitled to a judgment by default shall apply to the
court therefor; but no judgment by default shall be
entered against an infant or incompetent person un-
less represented in the action by a general guardian,
committee, conservator, or other such representative
who has appeared therein. If the party against
whom judgment by default is sought has appeared in
the action, he (or, if appearing by representative,
his representative) shall be served with written
notice of the application for judgment at least 3 days
prior to the hearing on such application. If, in
order to enable the court to enter judgment or to
carry it into effect, it is necessary to take an ac-
count or to determine the amount of damages or to
establish the truth of any averment by evidence or
to make an investigation of any other matter, the
court may conduct such hearings or order such ref-
erences as it deems necessary and proper and shall
accord a right of trial by jury to the parties when and
as required by any statute of the United States.

(c) Setting aside default.
For good cause shown the court may set aside an

entry of default and, if a judgment by default has
been entered, may likewise set it aside in accordance
with Rule 60 (b).

(d) Plaintiffs, counterclaimants, cross-claimants.
The provisions of this rule apply whether the

party entitled to the judgment by default is a plain-
tiff, a third-party plaintiff, or a party who has
pleaded a cross-claim or counterclaim. In all cases a
judgment by default is subject to the limitations
of Rule 54 (c).

(e) Judgment against the United States.
No judgment by default shall be entered against

the United States or an officer or agency thereof
unless the claimant establishes his claim or right to
relief by evidence satisfactory to the court.

NOTES OF ADVISORY CoMMITTEE ON RULES
This represents the joining of the equity decree pro

conlcsso (Equity Rules 12 (Issue of Subpcona-Time for
Answer), 16 (Defendant to Answer-Default--Decree Pro
Confesso), 17 (Decree Pro Conlesso to be Followed by
Final Decree--Setting Aside Default), 29 (Defenses-How
Presented), 31 (Reply-When Required-When Cause
at Issue)) and the judgment by default now governed
by U. S. C., Title 28, § 724 (Conformity act). For dis-

missal of an action for failure to comply with these rules
or any order of the court, see Rule 41 (b).

Note to Subdivision (a). The provision for the entry
of default comes from the Massachusetts practice, 2 Mass.
Gen. Laws (Ter. Ed., 1932) ch. 231, J 57. For affidavit of
default, see 2 Minn. Stat. (Mason, 1927) § 9256.

Note to Subdivision (b). The provision In paragraph
(1) for the entry of judgment by the clerk when plain-
tiff claims a sum certain is found in the N. Y. C. P. A.
(1937) 1 485, in Calif. Code Civ. Proc. (Deering. 1937)
§ 585 (1), and In Conn. Practice Book (1934) §47. For
provisions similar to paragraph (2), compare Calif. Code,
supra, § 585 (2); N. Y. C. P. A. (1937) 1490; 2 Minn.
Stat. (Mason, 1927) I 9256 (3); 2 Wash. Rev. Stat. Ann.
(Remington, 1932) 1 411 (2). U. S. C., Title 28, § 785
(Action to recover forfeiture In bond) and similar stat-
utes are preserved by the last clause of paragraph (2).

Note to Subdivision (e). This restates substantially
the last clause of U. S. C,, Title 28, § 763 (Action against
the United States under the Tucker Act). As this rule
governs in all actions against the United States, U. S. C.,
Title 28, § 45 (Practice and procedure in certain cases
under the interstate commerce laws) and similar statutes
are modified In so far as they contain anything incon-
sistent therewith.

SUPPLEMENTARY NOTE or ADVISORY COMMITTEE REGARDING
THIS RULE

Note. The operation of Rule 55 (b) (Judgment) is di-
rectly affected by the Soldiers' and Sailors' Civil Relief Act
of 1940, 50 U. S. C. Appendb, § 501 et seq. Section 200 of
the Act [50 U, S C. Appendix, § 5201 imposes specific re-
quirements which must be fulfilled before a default judg-
ment can be entered, e. g., Ledtoith v. Storkan, D. Neb.
1942, 6 Fed. Rules Sere. fTb.24, Case 2, 2 F. R. D. 539, and
also provides for the vacation of a judgment in certain
circumstances See discussion in Commentary, Effect of
Conscription Legislation on the Federal Rules, 1940, 3
Fed. Rules Serv. 7'5; 3 Moore's Federal Practice, 1938,
Cum. Supplement § 55.02.

RULE 56.-SmMARY JUDGMENT

(a) For claimant.
A party seeking to recover upon a claim, counter-

claim, or cross-claim or to obtain a declaratory judg-
ment may, at any time after the expiration of 20
days from the commencement of the action or after
service of a motion for summary judgment by the
adverse party, move with or without supporting affi-
davits for a summary judgment in his favor upon all
or any part thereof.

(b) For defending party.
A party against whom a claim, counterclaim, or

cross-claim is asserted or a declaratory judgment is
sought may, at any time, move with or without sup-
porting affidavits for a summary Judgment in his
favor as to all or any part thereof.

(c) Motion and proceedings thereon.
The motion shall be served at least 10 days before

the time fixed for the hearing. The adverse party
prior to the day of hearing may serve opposing affi-
davits. The judgment sought shall be rendered
forthwith if the pleadings, depositions, and admis-
sions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material
fact and that the moving party is entitled to a judg-
ment as a matter of law. A summary judgment, in-
terlocutory in character, may be rendered on the is-
sue of liability alone although there is a genuine issue
as to the amount of damages.

(d) Case not fully adjudicated on motion.
If on motion under this rule Judgment is not

rendered upon the whole case or for all the relief
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TITLE 28.--JUDICIAL CODE AND JUDICIARY

asked and a trial is necessarj, the court at the hear-
Ing of the motion, by examining the pleadings and
the evidence befcre it and by interrogating counsel.
shall if practicable ascertain what material facts
exist without substantial controversy and what ma-
terial facts are actually and in good faith coutro-
verted. It shall thereupon make an order specify-
ing the facts that appear without substantial con-
troversy, including the extent to which the amount
of damages or other relief is not in controversy, and
directing such further proceedings in the action as
are just. Upon the trial of the action the facts so
specified shall be deemed established, and the trial
shall be conducted accordingly.

(e) Form of affidavits; further testimony.
Supporting and opposing affidavits shall be made

on personal knowledge, shall set forth such facts as
would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify
to the matters stated therein. Sworn or certified
copies of all papers or parts thereof referred to in
an affidavit shall be attached thereto or served
therewith. The court may permit affidavits to be
supplemented or opposed by depositions or by fur-
ther affidavits.

(f) When affidavits are unavailable.
Should it appear from the affidavits of a party

opposing the motion that he cannot for reasons
stated present by affidavit facts essential to justify
his opposition, the court may refuse the application
for judgment or may order a continuance to permit
affidavits to be obtained or depositions.to be taken
or discovery to be had or may make such other order
as is Just.

(g) Affidavits made in bad faith.
Should it appear to the satisfaction of the court at

any time that any of the affidavits presented pursu-
ant to this rule are presented in bad faith or solely
for the purpose of delay, the court shall forthwith
order the party employing thcn to pay to the other
party the amount of the reasonable expenses which
the filing of the affidavits caused him to incur, in-
cluding reasonable attorney's fees, and any offend-
ing party or attorney may be adjudged guilty of
contempt.

NoTEs OF AvisoRY COMMrrEE ON RULES
This rule is applicable to all actions, including those

against the United States or an officer or agency thereof
Summary judgment procedure is a method for promptly

disposing of actions in which there is no genuine issue
as to any material fact. It has been extensively used
in England for more than 50 years and has been adopted
in a number of American states. New York, for example,
has made great use of It. During the first nine years
after Its adoption there, the records of New York county
alone show 5,600 applications for summary judgments.
Report of the Commission on the Administration of Jus-
tice in New York State (1934), p. 383. See also Third
Annual Report of the Judicial Council of the State of
New York (1937), p. 30.

In England it was first employed only in cases of liqui-
dated claims, but there has been a steady enlargement of
the scope of the remedy until it is now used in actions to
recover land or chattels and in all other actions at law,
for liquidated or unliquidated claims, except for a few
designated torts and breach of promise of marriage. Eng-
lish Rules Under the Judicature Act (The Annual Prac-
tice, 1037) 0. 3, r. 6; Orders 14, 14A, and 15; see also 0. 32,

r. 6 authorizing an application for judgment at any tie
upon admissions. In Michigan (3 Comp. Laws (1929)
114260) and Illinois (fli. Rev. Stat. (1937) oh. 110, IS181.
259.15. 259.16). It is not limited to liquidated demands.
New York (N. Y. . C. P. (1937) Rule 113; see also Rule
107) has brought so many classes of actions under the
operation of the rule that the Commission on Admin-
istration of Justice in New York State (1034) recom-
mend that all restrictions be removed and that the rem-
edy be available "in any action" (p. 287). For the
history and nature of the summary judgment procedure
and citations of state statutes, see Clark and Samenow.
The Summary Judgment (1929), 38 Yale L. J. 423.

Note to Subdivision (d). See Rule 16 (Pro-Trial Pro-
cedure; Formulating Issues) and the Note thereto.

Note to Subdivisions () and (/). These are similar to
rules in Michigan. Mich. Court Rules Ann. (Searl, 1933)
Rule 30.

NOTES or ArVIsoRy COMMITTEE ON AMENDMENTS TO RULES

Note. Subdivision (a). The amendment allows a claim-
ant to move for a summary judgment at any time after
the expiration of 20 days from the commencement of the
action or after service of a motion for nummary Judg-
ment by the adverse party. This will normally operate
to permit an earlier motion by the claimant than under
the original rule, where the phrase "at any time after the
pleading in answer thereto has been served" operates to
prevent a claimant from moving for summary judgment.
even In a case clearly proper for its exercise, until a formal
answer has been filed. Thus in Peoples Bank v. Federal
Reserve Bank of San Francisco. N. D. Cal. 1944. 58 F. Supp.
25, the plaintiff's counter-motion for a summary judgment
was stricken as premature, because the defendant had
not filed an answer. Since Rule 12 (a) allows at least
20 days for an answer, that time plub the 10 days required
In Rule 56 (o) means that under original Rule 50 (a) a
minimum period of 30 days recessarily has to elapse in
every case before the claimant can be heard on his right to
a summary Judgment. An extension of time by the court
or the service of preliminary motions of any kind will
prolong that period even further. In many cases this
merely represents unnecessary delay. See United States
v. Adle, 's Creamery, Inc., C. C. A. 2d, 1939, 107 F. 2d 087.
The changes are in the Interest of more expeditious litiga-
tion. The 20-day period, as provided, gives the defendant
an opportunity to secure ;ounsel and determine a course
of action. But in a case where the defendant himself
makes a motion for summary judgment within that time,
there is no reason to restrict the plaintiff and the amended
rule so provides.

,Iubdivision (c). The amendment of Rule 56 (c), by the
addition of the final sentence, resolves a doubt expressed ii,
Sartor v. Arkansas Natural Gas Corp., 1944, 321 U. S. 620,
64 S. Ct. 724. See also Commentary, Summary Judgment
as to Damages, 1944, 7 Fed. Rules Serv. 074; Alarieirense
Do Brasil S/A v. Stulman-Emrick Lumber Co., C. C. A. 2d,
1945, 147 F. 2d 399, cert. den., 1945, 325 U. 5. 861, 65
S. Ct. 1201. It makes clear that although the question of
recovery depends on the amount of damages, the summary
judgment rule Is applicable and summary judgment may
be granted In a proper case. If the case is not fully
adjudicated it may be dealt with as provided In sub-
division (d) of Rule 56, and the right to summary re-
covery determined by a preliminary order, interlocutory in
character, and the precise amount of recovery left for trial.

Subdivision (d). Rule 54 (a) defines "Judgment" as in-
cluding a decree and "any order from which an appeal
lies." Subdivision (d) of Rule 50 indicates clearly, how-
ever, that a partial summary "Judgment" is not a final
judgment, and, therefore, that it Is not appealable, un-
less in the particular case some statute allows an appeal
from the interlocutory order involved. The partial sum-
mary Judgment is merely a pretrial adjudication that cer-
tain issues shall be deemed established for the trial of
the case. This adjudication Is more nearly akin to the
preliminary order under Rule 16, and likewise serves the
purpose of speeding up litigation by eliminating before
trial matters wherein there is no genuine issue of fact.
See Leonard v Socony-Vacuum Oil Co., C. C. A. 7th, 1042,
130 F. 2d 535; Biggins v. Oltmer Iron Works, C. C. A.
7th. 1940, 154 F. 2d 214; 3 Moore's Federal Practice, 1038,
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3100-3102. Since Interlocutory appeals are not allowed, ex-
cept where specifically provided by statute, see 3 Moore,
op. cit. supra, 3155-3150, this interpretation is In line with
that policy, Leonard v. Socony-Vacuum Oil Co., supra.
See also Audi Vision, Inc., v. ACA Mfg. Co., C. C. A. 2d,
1043. 136 F. 2d 621; Toomey v Toomey, App. D. C. 1945,
80 U. 6. App. D. C. 77, 140 F. 2d 10; Biggins v. Oltmer Iron
Works, supra: Catlin v. United States, 1945, 324 U. S. 229,
05 S. Ct 031.

EFF.CTrIVE DATE OF AMENDMAENT

Effective date of amendment to this rule see Rule 86 (b).

RULE 57.-DECLARATORY JUDGMENTS

The procedure for obtaining a declaratory judg-
ment pursuant to Section 274 (d) of the Judicial
Code, as amended, U. S. C., Title 28, § 400, shall be
in accordance with these rules, and the right to
trial by jury may be demanded under the circum-
stances and in the manner provided in Rules 38 and
39. The existence of another adeqiiate remedy does
not preclude a Judgment for declaratory relief in
cases where it is appropriate. The court may order
a speedy hearing of an action for a declaratory judg-

ment and may advance it on the calendar.

NOTES OF ADVISORY COMMITTEE ON RULES
The fact that a declaratory judgment may be grarted

"whether or not further relief i. or could be prayed" indi-
cates that declaratory relief is alternative or cumulative
and not e.rcluslve or extraordinary. A declaratory judg-
ment is appropriate when it will "terminate the cc n-
troversy" giving rise to the proceeding. Inasmuch as it
often involves only an issue of law on undisputed or
relatively undisputed facts, it operates frequently as a
summary proceeding, justifying docketing the case for
early hearing as on a motion, as provided for in Cali-
fornia (Code Civ. Proc. (Deering, 1937) § 1062a), Michi-
gan (3 Comp. Laws (1929) § 13904), and Kentucky (Codes
(Carroll, 1932) Civ. Pract. § 639a-3).

The "controversy" must necessarily be "of a justiciable
nature, thus excluding an advisory decree upon a hypo-
thetical state of facts." Ashwandcr v. Tennessee Valley
Authority, 297 U. S. 288, 325, 56 S. Ct. 466, 473,'80 L. Ed.
688, G99 (1930). The existence or nonexistence of any
right, duty, power, liability, privilege, disability, or im-
munity or of any fact upon which such legal relations
depend, or of a status, may be declared. The petitioner
must have a practical interest in the declaration sought
and all parties having an interest therein or adversely
affected must be made parties or be cited. A declaration
may not be rendered if a special statutory proceeding has
been provided for the adjudication of some special type
of case, but general ordinary or extraordinary legal reme-
dies, whether regulated by statute or not, are not deemed
special statutory proceed:ngs.

When declaratory relief will not be effective in settling
the controversy, the court may decline to grant it. But
the fact that another remedy would be equrlly effective
affords no ground for declining declaratory relief. The
demand for relief shall state with precision the declara-
tory judgment desired, to which may be joined a demand
for coercive relief, cumulatively or in the alternative; but
when coercive relief only is sought but is deemed un-
grantable or Inappropriate, the court may sua sponte, if It
serves a useful purpose, grant instead a declaration of
rights. Hasselbring v. Koepke, 263 Mich. 466, 248 N. W.
8069, 93 A. L. R. 1170 (1033). Written instruments, in-
cluding ordinances and statutes, may be construed before
or after breach at the petition of a properly interested
party, process being served on the private parties or public
officials interested. In other respects the Uniform De-
claratory Judgment Act affords a guide to the scope and
function of the Federal act. Compare Xtna Life Insur-
ance Co. v. Haworth, 300 U. S. 227, 57 S. Ct. 461, 81 L. Ed.
617, 108 A. L. R. 1000 (1937); Nashville, Chattanooga &
St. Louis Ry. v. Wallace, 288 U. S. 249, 53 S. Ct. 345, 77
L. Ed. 730, 87 A. L. R. 1191 (1033); Gully, Tax Collector v.

Interstate Natural Gas Co., 82 F. 2d 145 (C. C. A. 5th,
1936); Ohio Casualty Ins. Co. v. Plummer, 13 F. Supp.
169 (S. D. Tex., 1935); Borchard, Declaratory Judgments
(1934), passim.

RULE 58.-ENTRY OF JUDGMENT

Unless the court otherwise directs and subject to

the provisions of Rule 54 (b), judgment upon the
verdict of a jury shall be entered forthwith by the

clerk; but the court shall direct the appropriate judg-
ment to be entered upon a special verdict or upon a.

general verdict accompanied by answers to inter-
rogatories returned by a jury pursuant to Rule 49.
When the court directs that a party recover only

money or costs or that all. relief be denied, the clerk

shall enter judgment forthwith upon receipt by him

of the direction; but when the court directs entry of
Judgment for other relief, the Judge shall promptly
settle or approve the form of the judgment and direct
that it be entered by the clerk. The notation of a
Judgment in the civil docket as provided by Rule
79 (a) constitutes the entry of the judgment; and the
Judgment is not effective before such entry. The
entry of the Judgment shall not be del,,yed for the
taxing of costs.

NOTES o' ADVISORY COMMITTEE ON RULES
See Wis. Stat. (1935) § 270.31 (Judgment entered forth-

with on verdict of jury unless otherwise ordered), § 270.65
(where trial is by the court, entered by direction of the
court), § 270.63 (entered by clerk on judgment on ad-
mitted claim for money). Compare 1 Idaho Code Ann.
(1932) § 7-1101, and 4 Mont. Rev. Codes Ann. (1935)
§ 9403, which provide that judgment in jury cases be
entered by clerk within 24 hours after verdict unless
court otherwise directs. Conn. Practice Book (1934) § 200,
provides that all judgments shall be entered within one
week after rendition. In some States such as Washington,
2 Rev. Stat. Ann. (Remington, 1932) § 431, in jury cases
the judgment is entered two days after the return of
verdict to give time for making motion for new trial;
§ 435 (ibid.), provides that all judgments shall be entered
by the clerk, subject to the court's direction.
NOTEs or ADVISORY COMMIr= ON AMENDMENTS TO RULES

Note. The reference to Rule 64 (b) is made necessary
by the amendment of that rule.

Two changes have been made in Rule 58 in order to
clarify the practice, The substitution of the i,,jre inclu-
sive phrase "all relief be denied" for the words "there be
no recovery", makes it clear that the clerk shall enter the
judgment forthwith In the situations specified without
awaiting the filing of a formal Judgment approved by the
court. The phrase "all relief be denied" covers cases such
as the denial of a bankrupt's discharge and similar situa-
tions where the relief sought is refused but there is
literally no denial of a "recovery".

The addition of the last sentence in the rule emphasizes
that judgments are to be entered promptly by the clerk
without waiting for the taxing of costs. Certain district
court rules, for example, Civil Rule 22 of the Southern
District of New York-until its annulment Oct. 1, 1945,
for conflict with this rule-and the like rule of the Eastern
District of New York, are expressly in conflict with this
provision, although the federal law is of long standing .
and well settled. Fowler v. Hamill, 1891, 139 U. S. 549,
11 S. Ct. 663: Craig v. The Hartford, C. C. Cal. 1856, Fed.
Cas. No. 3,333; Tuttle v. Claflin, C. C. A. 2d, 1895, 60 Fed.
7, cert. den., 1897, 160 U. S. 721, 17 S. Ct. 992; Prescott &
A. C. Ry. Co. v. Atchison, T. & S. F. R. Co., C. C. A. 2d, 1897,
84 Fed. 213; Stallo v. Wagner, C. C. A. 2d, 1917, 245 Fed.
636, 639-40; Brown v. Parker, C. C. A. 8th, 1890, 97 Fed.
446; Allis-Chalmers v. United States, C. C. A. 7th, 1908,
162 Fed. 079. And this applies even though state law is
to the contrary. United States v. Nordbye, C. C. A. 8th,
1935, 75 F. 2d 744, 740, cert. den., 193b, 296 U. S. 572, 56
S. Ct. 103. Inasmuch as it has been held that failure
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United States-Continued
Tort claims against, judgment as bar to action

against employee, see section 2676.
Vacation of judgment, errors not affecting substantial

rights not ground for, see rule 61.
Verdict submitted on written interrogatories to jury,

judgment on, see rule 49 (b).
Writs of cormm nobis, coram vobls and audita querela

abolished, see rule 60 (b).

RULE 55.-DEFAULT
(a) Entry.

When a party against whom a judgment for af-
firmative relief is sought has failed to plead or

otherwise defend as provided by these rules and

that fact. is made to appear by affidavit or otherwise,

the clerk shall enter his default.

(b) Judgment.

Judgment by default may be entered as follows:

(1) By the Clerk. When the plaintiff's claim

against a defendant is for a sum certain or for a

sum which can by computation be made certain, the
clerk upon request of the plaintiff and upon affidavit

of the amount due shall enter judgment for that

amount and costs against the defendant, if he has

been defaulted for failure to appear and if he is not

an Infant or incompetent person.

(2) By the Court. In all other cases the party
entitled to a judgment by default shall apply to the

court therefor; but no judgment by default shall be

entered against an infant or :.ncompetent person un-

less represented in the action by a general guardian,

committee, conservator, or other such representative
who has appeared therein. If the party against

whom Judgment by default is sought has appeared in

the action, he (or, if appearing by representative,

his representative) shall be served with written

notice of the application for judgment at least 3 days

prior to the hearing on such application. If, in

order to enable the court to enter Judgment or to

carry it Into effect, it is necessary to take an ac-

count or to determine the amount of damages or to

establish the truth of any averment by evidence or

to make an investigation of any other matter, the

court may conduct such hearings or order such ref-

erences as it deems necessary and proper and shall

accord a right of trial by jury to the parties when and

as required by any statute of the United States.

(c) Setting aside default.

For -ood cause shown the court may set aside an
entry of default and, if a Judgment by default has
been entered, may likewise set it aside in accordance
with Rule 60 (b).

(d) Plaintiffs, counterclaimants, cross-claimants.

The provisions of this rule apply whether the
party entitled to the judgment by default is a plain-
tiff, a third-party plaintiff, or a party who has
pleaded a cross-claim or counterclaim. In all cases a

judgment by default is subject to the limitations

of Rule 54 (c).

(e) Judgment against the United States.

No judgment by default shall be entered against

the United States or an officer or agency thereof

unless the claimant establishes his claim or right to

relief by evidence satisfactory to the court.

NOTES OF ADVISORY CoMMirrEE ON RULES

This represents the joining of the equity decree pro
conaesso (former Equity Rules 12 (Issue of Subpmna-

Time for Answer), 16 (Defendant to Answer-Default-
Decree Pro Confesso), 17 (Decree Pro Conlesso to be Fol-
lowed by Final Decree-Setting Aside Default). 29 (De-
fenses-How Presented), 31 (Reply-When Required--
When Cause at Issue) ) and the judgment by default now
governed by U. S. C., Title 28, former 1 724 (Conformity
act). For dismissal of an action for failure to comply
with these rules or any order of the court, see rule 41 (b).

Note to Subdivision (a). The provision for the entry
of default comes from the Massachusetts practice, 2 Mass.
Gen. Laws (Ter. Ed., 1932) ch. 231, 1 57. For affidavit of
default. see 2 Minn. Stat. (Mason, 1927) 1 9256.

Note to Subdivision (b). The provision in paragraph
(1) for the entry of judgment by the clerk when plain-
tiff claims a sum certain Is found in the N. Y. C. P. A.
(1937) § 485. in Calif. Code Civ. Proc. (Deering. 1937)
1 585 (1). and in Conn. Practice Book (1934) J 47. For
provisions similar to paragraph (2), compare Calif. Code,
supra, §585 (2); N. Y. C. P. A. (1937) 1490; 2 Minn.
Stat. (Mason, 1927) 19256 (3): 2 Wash. Rev. Stat. Ann.
(Remington, 1932) 1 411 (2). U. S. C., Title 28, J 785
(Action to recover forfeiture in bond) and similar stat-
utes are preserved by the last clause of paragraph (2).

Note to Subdivision (e). This restates substantially
the last clause of U. S. C., Title 28, former I 763 (Action
against the United States under the Tucker Act). As this
rule governs in all actions against the United States,
U. S. C., Title 28, former 1 45 (Practice and procedure in
certain cases under the interstate commerce laws) and
similar statutes are modified in so far as they contain
anything inconsistent therewith.

SUPPLEMENTARY NO'rE OF ADVISORY CoMMrrrE REGARDING

THIS RULE

Note. The operation of Rule 55 (b) (Judgment) is di-
rectly affected by the Soldiers' and Sailors' Civil Relief Act
of 1940, 50 U. S. C. Appendix, 1 501 et seq. Section 200 of
the Act [50 U. S. C. Appendix, § 5201 imposes specific re-
quirements which must be fulfilled before a default judg-
ment can be entered, e. g., Ledwlth v. Storkan, D. Neb.
1942, 6 Fed. Rules Serv. 60b.24, Case 2, 2 F. R. D. 539, and
also provides for the vacation of a judgment in certain
circumstances. See discussion in Commentary, Effect of
Conscription Legislation on the Federal Rules, 1940, 3
Fed. Rules Serv. 725; 3 Moore's Federal Practice, 1938,
Cum. Supplement 1 55.02.

Caoss REFERENCES

Demand for judgment, see rule 54 (c).
Failure to serve answers to Interrogatories, entry of

default judgment, see rule 37 (d).
Relief awarded on default, see rule 54 (c).
Summons as notice to defendant, judgment by default

will be entered on failure to appear and defend, see
rule 4 (b).

RULE 56.-SUmMARY JUDGMENT

(a) For claimant.
A party seeking to recover upon a claim, counter-

claim, or cross-claim or to obtain a declaratory judg-
ment may, at any time after the expiration of 20
days from the commencement of the action or after
service of a motion for summary judgment by the
adverse party, move with or without supporting affi-
davits for a summary judgment in his favor upon all
or any part thereof.

(b) For defending party.
A party against whom a claim, counterclaim, or

cross-claim is asserted or a declaratory Judgment is
sought may, at any time, move with or without sup-
porting affidavits for a summary Judgment in his
favor as to all or any part thereof.

(c) Motion and proceedings thereon.
The motion shall be served at least 10 days before

the time fixed for the hearing. The adverse party
prior to the day of hearing may serve opposing af-
fidavit.s. The judgment sought shall be rendered
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forthwith if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with
the affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving
party is entitled to a judgment as a matter of law.
A summary judgment, interlocutory in character,
may be rendered on the issue of liability alone al-
though there is a genuine issue as to the amount
of damages.

(d) Case not fully adjudicated on motion.
If on motion under this rule judgment is not

rendered upon the whole case or for all the relief
asked and a trial is necessary, the court at the hear-
ing of the motion, by examining the pleadings and
the evidence before it and by interrogating counsel,
shall if practicable ascertain what material facts
exist without substantial controversy and what ma-
terial facts are actually and in good faith contro-
verted. It shall thereupon make an order specify-
ing the facts that appear without substantial con-
troversy, including the extent to which the amount
of damages or other relief is not in controversy, and
directing such further proceedings in the action as
are just. Upon the trial of the action the facts so
specified shall be deemed established, and the trial
shall be conducted accordingly.

(e) Form of affidavits; further testimony; defense
required.

Supporting and opposing affidavits shall be made
on personal knowledge, shall set forth such facts
as would be admissible in evidence, and shall show
affirmatively that the affiant is competent to testify
to the matters stated therein. Sworn or certified
copies of all papers or parts thereof referred to In
an affidavit shall be attached thereto or served there-
with. The court may permit affidavits to be supple-
mented or opposed by depositions, answers to inter-
rogatories, or further affidavits. When a motion for
summary judgment Is made and supported as pro-
vided in this rule, an adverse party may not rest
upon the mere allegations or denials of his pleading,
but his response, by affidavits or as otherwise pro-
vided in this rule, must set forth specific facts show-
ing that there is a genuine issue for trial. If he
does not so respond, summary judgment, if appro-
priate, shall be entered against him.

(f) When affidavits are unavailable.
Should it appear from the affidavits of a party

opposing the motion that he cannot for reasons
stated present by affidavit facts essential to justify
his opposition, the court may refuse the application
for judgment or may order a continuance to permit
affidavits to be obtained or depositions to be taken
or discovery to be had or may make such other order
as is just.

(g) Affidavits made in bad faith.
Should it appear to the satisfaction of the court at

any time that any of the affidavits presented pursu-
ant to this rule are presented in bad faith or solely
for the purpose of delay, the court shall forthwith
order the party employing them to pay to the other
party the amount of the reasonable expenses which
the filing of the affidavits caused him to incur, in-
cluding reasonable attorney's fees, and any offend-
ing party or attorney may be adjudged guilty of

contempt. As amended Dec. 27, 1946, effective
March 19, 1948; Jan. 21, 1963, effective July 1, 1963.

NoTEs or ADvtSORY COMMIrEE ON RULES

This rule Is applicable to all actions, including those
against the United States or an officer or agency thereof.

Summary judgment procedure is a methvd for promptly
disposing of actions in which there is no genuine issue
as to any material fact. It has been extensively used
in England for more than 50 years and has been adopted
In a number of American states. New York, for example,
has made great use of it. During the first nine years
after Its adoption there, the records of New York county
alone show 5,600 applications for summary judgments.
Report of the Commission on the Administration of Jus-
tice in New York State (1934), p. 383. See also Third
Annual Report of the Judicial Council of the State of
New York (1937), p. 30.

In England it was first employed only in cases of liqui-
dated claims, but there has been a steady enlargement of
the scope of the remedy until It is now used in actions to
recover land or chattels and in all other actions at law,
for liquidated or unliquidated claims, except for a few
designated torts and breach of promise of marriage. Eng-
lish Rules Under the Judicature Act (The Annual Prac-
tice. 1937) 0. 3, r. 6; Orders 14, 14A, and 15; see also 0. 32.
r. 6, authorizing an application for judgment at any time
upon admissions. In Michigan (3 Comp. Laws (1929)
§ 14260) and Illinois (Ill. Rev. Stat. (1937) ch. 110, If 181,
259.15, 259.16), It Is not limited to liquidated demands.
New York (N. Y. R. C, P. (1937) Rule 113; see also Rule
107) has brought so many classes of actions under the
operation of the rule that the Commission on Admin-
Istration of Justice in New York State (1934) recom-
mend that all restrictions be removed and that the rem-
edy be available "in any action" (p. 287). For the
history and nature of the summary judgment procedure
and citations of state statutes, see Clark and Samenow,
The Summary Judgment (1929), 38 Yale L. J. 423

Note to Subdivision (d). See Rule 16 (Pre-Trial Pro-
cedure; Formulating Issues), and the Note thereto.

Note to Subdivisions (e) and (f) These are similar to
rules in Michigan. Mich. Court Rules Ann. (Searl, 1033)
Rule 30.
NOTES OF ADVISORY COMMITTEE ON 1946 AMENDMENTS TO

RULES
Note. Subdivision (a). The amendment allows a claim-

ant to move for a summary judgment at any time after
the expiration of 20 days from the commencement of the
action or after service of a motion for summary judg-
ment by the adverse party. This will normally operate
to permit an earlier motion by the claimant than under
the original rule, where the phrase "at any time after the
pleading In answer thereto has been served" operates to
prevent a claimant from moving for summary judgment,
even in a case clearly proper for its exercise, until a formal
answer has been filed. Thus In Peoples Bank v. Federal
Reserve Bank of San Francisco, N. D. Cal. 1944, 58 F. Supp.
25, the plaintiff's counter-motion for a summary judgment
was stricken as premature, because the defendant had
not filed an answer. Since Rule 12 (a) allows at least
20 days for an answer, that time plus the 10 days required
In Rule 56 (c) means that under original Rule 56 (a) a
minimum period of 30 days necessarily has to elapse in
every case before the claimant can be heard on his right to
a sulmmary judgment. An extension of time by the court
or the service of preliminary motions of any kind will
prolong that period even further. In many cases this
merely represents unnecessary delay. See United States
v. Adler's Creamery, Inc., C. C. A. 2d, 1939, 107 F. 2d 087.
The changes are In the interest of more expeditious litiga-
tion. The 20-day period, as provided, gives the defendant
an opportunity to secure counsel and determine a course
of action. But in a case where the defendant himself
makes a motion for summary judgment within that time,
there is no reason to restrict the plaintiff and the amended
rule so provides.

Subdivision (c). The amendment of Rule 56 (c), by the
addition of the final sentence, resolves a doubt expressed In
Sartor v. Arkansas Natural Gas Corp., 1944, 321 U. S. 620,
64 S. Ct. 724. See also Commentary, Summary Judgment
as to Damages, 1944, 7 Fed. Rules Serv. 974; Madeirense
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TITLE 28, APPENDIX.-JUDICIARY AND JUDICIAL PROCEDURE

Do Brasil S/A V. Stulman-Emrick Lumber Co., C. C. A. 2d,
1945, 147 F. 2d 399, cert. den., 1945, 325 U. S. 861, 65
S. Ct. 1201. It makes clear that although the question of
recovery depends on the amount of damages, the summary
judgment rule is applicable and summary judgment may
be granted in a proper case. If the case is not fully
adjudicated it may be dealt with as provided in sub-
division (d) of Rule 56, and the right to summary re-
covery determined by a preliminary order, interlocutory in
character, and the precise amount of recovery left for trial.

Subdivision (d). Rule 54 (a) defines "Judgment" as in-
cluding a decree and "any order from which an appeal
lies." Subdivision (d) of Rule 56 indicates clearly, how-
ever, that a partial summary "Judgment" is not a final
judgment, and, therefore, that it is not appealable, un-
less in the particular case some statute allows an appeal
from the interlocutory order involved. The partial sum-
mary judgment is merely a pretrial adjudication that cer-
tain issues shall be deemed established for the trial of
the case. This adjudication is more nearly akin to the
preliminary order under Rule 10, and likewise serves the
purpose of speeding up litigation by eliminating before
trial matters wherein there is no genuine issue of fact.
See Leonard v. Socony-VaCuum Oil Co., C. C. A. 7th, 1942,
130 F. 2d 535: Biggins v. Oltmer Iron Works, C. C. A.
7th. 1946, 154 F. 2d 214; 3 Moore's Federal Practice, 1938,
3190-3192. Since interlocutory appeals are not allowed,
except where specifically provided by statute, see 3 Moore,
op. cit. supra, 3155--3156, this interpretation is in line with
that policy, Leonard v. Socony-Vacuum Oil Co., supra.
See also Audi Vision, Inc., v. RCA Mfg. Co., C. C. A. 2d,
1943, 136 F. 2d 621; Toomey v. Toomey, App. D. C. 1945,
80 U. S. App. D. C. 77, 149 F. 2d 19; Biggins v. Oltmer Iron
Works, supra; Catlin v. United Sintes, 1945, 324 U. S. 229.

65 S. Ct. 631.

lTOrTs OF ADVISORY COMMITTEE ON 1963 AMENDMENTS TO
RULES

Subdivision (c). By the amendment "answers to inter-
rogatories" are included among the materials which may
be considered on motion for summary judgment. The
phrase was inadvertently omitted from the rule, see
3 Barron & Holtzoff, Federal Practice and Procedure
159--60 (Wright ed. 1958), and the courts have generally
reached by interpretation the result which will here-
after be required by the text of the amended rule. See
Annot., 74 A.L.R. 2d 984 (1960).

Subdivision (e). The words "answers to Interroga-
tories" are added in the third sentence of this subdivi-
sion to conform to the amendment of subdivision (c).

The last two sentences are added to overcome a line
of cases, chiefly in the Third Circuit, which has impaired
the utility of the summary judgment device. A typical
case is as follows: A party supports his motion for sum-
mary judgment by affidavits or other evidentiary mat-
ters sufficient to show that there is no genuine issue as
to a material fact. The adverse party, in opposing the
motion, does not produce any evidentiary matter, or
produces some but not enough to establish that there
Is a genuine issue for trial. Instead, the adverse party
rests on averments of his pleadings which on their
face present an issue. In this situation Third Circuit
cases have taken the view that summary judgment must
be denied, at least if the averments are "well-pleaded,"
and not suppositious, conclusory, or ultimate. See Fred-
erick Hart & Co., Inc. v. Recordgraph Corp., 169 F. 2d
580 (3d Cir. 1948); United States ex rel. Kolton v. Hal-
pern, 260 F. 2d 590 (3d Cir. 1958); United States ex rel.
Nobles v. Ivey Bros. Constr. Co., Inc., 191 F. Supp. 383
(D. Del. 1961); Jamison v. Pennsylvania Salt Mfg. Co.,
22 1.R.D. 238 (W.D. Pa. 1958); Bunny Bear, Inc. v. Den-
nis Mitchell Industries, 139 F. Supp. 542 (E.D. Pa. 1956);
Levy v. Equitable Life Assur. Society, 18 r.R.D. 164 (E.D.
Pa. 1955).

The very mission of the summary judgment procedure
is to pierce the pleadings and to assess the proof In order
to see whether there is a genuine need for trial. The
Third Circuit doctrine, which permits the pleadings
themselves to stand in the way of granting an otherwise
justified summary judgment, Is incompatible with the
basic purpose of the rule. See 6 Mooreh Federal Prac-
tice 2069 (2d ed. 1953); 3 Barron & Holtzoff, supra,
§ 1235.1.

It is hoped that the amendment will contribute to
the more effective utilization of the salutary device of
summary judgment.

The amendment is not Intended to derogate from the
solemnity of the pleadings. Rather It recognizes that,
despite the best efforts of counsel to make his pleadings
accurate, they may be overwhelmingly contradicted by
the proof available to his adversary.

Nor is the amendment designed to affect the ordinary
standards applicable to the summary judgment motion.
So, for example: Where an Issue as to a material fact
cannot be resolved without observation of the demeanor
of witnesses in order to evaluate their credibility, sum-
mary judgment is not appropriate. Where the eviden-
tiary matter in support of the motion does not establish
the absence of a genuine issue, summary judgment must
be denied even If no opposing evidentiary matter is pre-
sented. And summary judgment may be inappropriate
where the party opposing it shows under subdivision (f)
that he cannot at the time present facts essential to
justify his opposition.

CRoss REFERENCES

Dismissal of action prior to service of motion for
summary judgment, see rule 41 (a) (1).

Findings of fact and conclusions of law unnecessary,
see rule 52 (a).

Injunctions, single judge not to enter summary judg-
ment, see section 2284 (5) of this title.

Motions treated as for summary judgment-
Dismiss for failure of pleading to state a claim

upon which relief can be granted, see rule 12 (b).
Judgment on the pleadings, see rule 12 (c).

RULE 57.-DECLARATORY JUDGMENTS

The procedure for obtaining a declaratory judg-
ment pursuant to Title 28, U. S. C.. § 2201, shall be
in accordance with these rules, and the right to trial
by Jury may be demanded under the circumstances
and in the manner provided in Rules 38 and 39. The
existence of another adequate remedy does not pre-
clude a Judgment for declaratory relief in cases
where it is appropriate. The court may order a

speedy hearing of an action for a declaratory judg-

ment and may advance it on the calendar. As
amended Dec. 29, 1948, effective Oct. 20, 1949.

NOTES OF ADVISORY COMM1rrEE ON RULES
The fact that a declaratory judgment may be granted

"whether or not further relief is or could be prayed" indi-
cates that declaratory relief is alternative or cumulative
and not exclusive or extraordinary. A declaratory judg-
ment is appropriate when it will "terminate the con-
troversy" giving rise to the proceeding. Inasmuch as it
often involves only an issue of law on undisputed or
relatively undisputed facts, it operates frequently as a
summary proceeding, justifying docketing the case for
early hearing as on a motion, as provided for in Cali-
fornia (Code Civ. Proc. (Deering, 1937) I 1062a), Michi-
gan (3 Comp. Laws (1929) 113904), and Kentucky (Codes
(Carroll, 1932) Civ. Pract. I 639a-3).

The "controversy" must necessarily be "of a justiciable
nature, thus excluding an advisory decree upon a hypo-
thetical state of facts." Ashwander v. Tennessee Valley
Authority, 297 U. S. 288. 325, 56 S. Ct. 466, 473, 80 L. Ed.
688, 699 (1936). The existence or nonexistence of any
right, duty, power, liability, privilege, disability, or im-
munity or of any fact upon which such legal relations
depend, or of a status, may be declared. The petitioner
must have a practical interest in the declaration sought
and all parties having an interest therein or adversely
affected must be made parties or be cited. A declaration
may not be rendered if a special statutory proceeding has
been provided for the adjudication of some special type
of case, but general ordinary or extraordinary legal reme-
dies, whether regulated by statute or not, are not deemed
special statutory proceedings.

When declarator' relief will not be effective in settling
the controversy, the court may decline to grant it. But
the fact that another remedy would be equally effective
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1954 FLORIDA RULES OF 
CIVIL PROCEDURE 

ORDER 

Effective date June 1, 1954 

IN THE SUPREME COURT OF FLORIDA 
JANUARY TERM, A. D. 1954 
MONDAY, MARCH 15, 1954 
EN BANC. 

ORDER ADOPTING AND PROMULGATING 1954 
FLORIDA RULES OF CIVIL PROCEDURE TO 
GOVERN LITIGANTS IN SUITS OF A CIVIL 
NATURE AND ALL SPECIAL STATUTORY PRO­
CEEDINGS IN THE COURTS THEREIN NAMED. 

** 
** 
** 
** 
** 

The Proposed Rules are before the Court on petition of the Committee 
on Civil Procedure of The Florida Bar to adopt and promulgate the Rules 
of Civil Procedure embodied in the report of the said Committee which were 
arrived at after numerous meetings of the Committee and two joint meetings 
of said Committee and the Committee on Rules of this Court. It appearing 
that said proposed Rules were seasonably published in the Florida Bar Journal, 
and, after due notice, a hearing before this Court was had on March .2nd, 1954, 
and it further appearing that only minor changes in said Proposed Rules not 
involving changes in substance were made by the Committee on Rules of this 
Court and by this Court after said hearing and that no member of the Bar 
appeared at said hearing opposing said Proposed Rules; and the members 
of the Court being of the opinion that said Proposed Rules, if adopted, will 
aid dispatch in litigation, lower the cost of litigation, simplify procedure and 
aid in the dispensation of justice, it is, therefore 

ORDERED that the Proposed Rules numbered froni Rule A to Rule 3.20 
both inclusive, as they appear in the copy thereof attached hereto and desig­
nated as "1954 Florida Rules of Civil Procedure," be and the same are hereby 
adopted and shall have the scope and operation in the Courts of thi::; State 
set out in said Rule A. 

IT IS FURTHER ORDERED that all actions, suits or proceedings com­
menced or instituted on or after the 1st day of June 1954, shall be prosecuted 
under the "1954 Florida Rules of Civil Procedure," and that all actions, suits 
and proceedings commenced or instituted prior to the 1st day of June 1954, 
shall be prosecuted to conclusion under the Rules presently existing and 
governing procedure with respect to such actions, suits or proceedings. 

ROBERTS, C. J., TERRELL, THOMAS, SEBRING, HOBSON, MATHEWS and 
DREW, JJ., concur. 
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1954 FLORIDA RULES OF 
CIVIL PROCEDURE 

RULE A. SCOPE AND TITLE OF RULES. 
These rules are applicable to all suits 

of a civil nature and all special statutory pro­
ceedings in the Circuit Courts, County Judge's 
Courts, County Courts and Civil Courts of 
Record, whether recognizable as cases at law 
or in equity, with the exception that the form, 
content, procedure and time for pleading in all 
special statutory proceedings shall be as pre­
scribed by the statutes providing for such pro­
ceedings, unless these rules shall specifically 
provide to the contrary. These rules shall be 
construed to secure the just, speedy and in­
expensive determination of every action. 

RULE B. The rules in Section I are applic­
able to both actions at law and suits in equity. 

RULE C. The rules in Section II are ap­
plicable only to actions at law. 

RULE D. The rules in Section III are ap­
plicable only to suits in equity. 

RULE E. These rules shall be known and 
cited as the 1954 Rules of Civil Procedure. 

Committee Note: See order of the Supreme 
Court of Florida effective January 1, 1950, adopt­
ing the existing common law and equity rules. 
For clarity, County Judge's Courts are included 
as some question has existed as to whether the 
rules are applicable thereto. See also former Com­
mon Law . Rules 61 and 62 and former Equity 
Rule 79. This rule is somewhat adapted from 
Federal Rule 1. For convenience and to facilitate 
numbering of rules that may later be added, a 
decimal system of numbering sections and rules 
patterned after that in use in Florida Statutes is 
adopted. 

LAW AND EQUITY 

SECTION I. 
RULE 1.1. COURTS AND JUDGES. 

(a) Wherever in these rules reference is 
made to the court, the same shall be construed 
to apply to a judge thereof whenever the con­
text shall require or permit. 

(b) Where there is more than one judge of 
a trial court, the judge longest in continuous 
service and able to act shall be the presiding 
judge for administrative purposes, and the 
judges of such court may provide by local rule 
for the distribution of the work of such court 
to the judges thereof. 

Committee Not-e: Combination of Common Law 
Rules 1 and 2. 

RULE 1.2. WHEN ACTION COMMENCED. 
DOCKET. 

(a) Every suit of a civil nature shall be 
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deemed as commenced when the complaint is 
filed; except that the ancillary proceedings 
shall be deemed as commenced when the writ 
is issued or the pleading setting forth the 
claim of the party initiating the action is filed. 

(b) The Clerk shall keep both a common 
law docket and an equity docket. He shall 
enter all cases as they are commenced in the 
appropriate docket. He shall also make memo­
randum entries showing the progress of the 
cause. 

(c) Unless otherwise specifically provided 
by statute, special statutory proceedings shall 
be entered in the common law docket. 

Committee Note: Common Law Rule 4 and 
Equity Rule 4. Subsection (c) is new. 

RULE 1.3. RULE DAY ABOLISHED PRO­
CESS. 

(a) For the purpose of return date of 
process and filing of pleadings under these 
rules, Rule Days are hereby abolished. 

(b) Upon the commencement of the action, 
summons shall be forthwith issued by the Clerk 
and delivered for service without praecipe. 

(c) Service of process may be made by any 
officer authorized by law to serve process;. but 
if such officer shall, for any reason be dis­
qualified or unable to act, the Court may 
appoint any competent person not interested 
in the case on trial to serve such process. The 
person serving the process shall make proof 
of service thereof to the court promptly and 
in any event within the time during which the 
person served must respond to the process. 
If service is made by a person appointed by 
the court for such purpose, he shall make 
affidavit thereof. Failure to make proof of 
service shall not affect the validity of the 
service. 

(d) If there is more than one defendant, 
the clerk shall issue as many writs of summons 
against the several defendants as may be di­
rected by the plaintiff or his attorney. When 
any summons shaiJ be returned not executed 
or returned improperly executed as to any 
defendant, the plaintiff shall be entitled to 
such additional summons against such de­
fendant or defendants, as may be required to 
effect service. 

(e) Where suit is brought against two or 
more defendants and summons is served on 
one or more, but not on all, and the Sheriff 
returns that any defendant not served does 
not reside in the county, the plaintiff may pro-
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ceed against the defendants served, noting the 
fact of non-service as to such defendants not 
served; or, the plaintiff may, at his option, 
order additional originals and copies of sum­
mons to be delivered to the sheriffs of the 
counties in which such defendants reside to 
be served and returned according to law. 
Nothing contained herein shall be construed 
to prevent the plaintiff from bringing suit 
thereafter against any defendant not served 
for the same claim or demand, but the plaintiff 
shall have satisfaction of only one judgment 
or decree rendered for the same claim or de­
mand. 

(f) Service of process by publication may 
be made in appropriate cases as provided by 
statutes. 

(g) At the time of personal service of 
summons there shall be delivered to the party 
upon whom service is made a copy of the com­
plaint, affidavit, petition or other initial plead­
ing. The date and hour of service shall be 
endorsed by the person making the service, 
on the original summons and all copies of it. 

(h) In cases of constructive service, copies 
of the plaintiff's initial pleadings shall be 
furnished to the clerk and by him mailed with 
the notice of suit to all parties whose addresses 
are stated in the initial pleading or affidavit. 

(i) It shall be the duty of the plaintiff to 
furnish the person making service, or mailing 
notice of suit, with such copy, or copies, as 
may be necessary. 

(j) The statutory compensation allowed for 
making service shall not be increased by the 
simultaneous delivery or mailing of the copy 
of the initial pleading in conformity with the 
requirements of this rule. 

Committee Note: C'ommon Law Rule 5 and 
Equity Rule 5. (c) has been conformed in part 
to Federal Rule 4(g). 

RULE 1.4. SERVICE OF PLEADINGS 
AND PAPERS. 

(a) Every pleading subsequent to the initial 
pleadings, unless the court otherwise orders, 
and every order, judgment or decree not entered 
in open court, every written motion unless it 
is one as to which a hearing ex parte is 
authorized, and every written notice, demand 
and similar paper shall be served on each 
party affected thereby, but no service need 
be made on parties against whom a default 
or decree pro confesso has been entered except 
that pleadings asserting new or additional 
claims for relief against them shall be served 
in the manner .provided by law for service of 
summons. 

(b) How Made. Wherever under these rules 
service is required or permitted to be made 
upon a party represented by an attorney the 
service shall be made upon the attorney un­
less service upon the party himself is ordered 
by the court. Service upon the attorney or 
upon a party shall be made by delivering a 
copy to him or by mailing it to him at his last 
known address or, if no address is known, by 
leaving it with the clerk of the court. Delivery 
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of a copy within this rule shall mean: handing 
it to the attorney or to the party; or leaving 
it at his office with his clerk or other person 
in charge thereof; or, if there is no one in 
charge, leaving it in a conspicuous place there­
in; or, if the office is closed or the person to 
be served has no office, leaving it at his usual 
place of abode with some person of his family 
above fifteen years of age and informing such 
person of the contents thereof. Service by 
mail shall be deemed complete upon mailing. 

(c) In actions where the parties are un­
usually numerous the court may on motion 
or on its initiative, regulate the service con­
templated by these rules in such manner as 
may be found to be just and reasonable. 

(d) Filing. All original papers, copies of 
which are required to be served upon parties, 
shall be filed with the court either before 
service or immediately thereafter. 

(e) Filing With the c ·ourt Defined. The 
filing of pleadings and other papers with the 
court as required by these rules shall be made 
by filing them with the clerk of the court, 
except that the judge may permit the papers 
to be filed with him, in which event he shall 
note thereon the filing date and transmit them 
to the office of the clerk. 

(f) Certificate of Service. 
(1) When any attorney shall in substance 

certify: 
"I do certify that copy (copies) 
hereof have been furnished to 
(Here insert name or names) by 
(delivery) (mail) this ..................... . 
day of .................................. , 19 ......... . 

Attorney" 
the certificate shall be taken as prima facie 
proof of such service in compliance with all 
rules of court and law. 

(2) Where practicable to do so, such cer­
tificate of counsel shall be endorsed on the 
face of su_ch matter filed in any court. 

Committee Note: Adaptation of Common Law 
Rule 6 and Equity Rule 6. 

RULE 1.5. ATTORNEYS. 
(a) Every pleading of a party represented 

by an attorney shall be signed by at least one 
attorney of record in his individual name, 
whose address shall be stated and who shall 
be duly licensed to practice law in Florida, and 
he may be required by an order of court to 
vouch for his authority to represent and give 
the address of such party. Except when other­
wise specifically provided by these Rules, 
pleadings as such need not be verified or ac­
companied by affidavit. The signature of an 
attorney shall constitute a certificate by him 
that he has read the pleadings; that to the best 
of his knowledge, information, and belief there 
is good ground to support it; and that it is 
not interposed for delay. If a pleading is not 
signed, or is signed with intent to defeat the 
purpose of this rule, it may be stricken as sham 
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and false and the action may proceed as though 
the pleading had not been served. 

(b) A party who has no attorney but rep­
resents himself shall sign his pleading and 
s tate his addr ess. 

(c) No attorney or other officer of court 
s hall enter himself or be taken as bail or surety 
in any proceeding in court on pain of being 
considered in contempt. 

(d) No private agreement or consent be­
tween parties or their attorneys in respect to 
the proceedings in a cause shall be of any 
force before the court, unless the evidence 
thereof shall be in writing, subscribed by the 
party or his attorney, against whom it is 
alleged; provided, however, that parole agree­
ments may be made before the court, if 
promptly made a part of the record, or in­
e orporated in the stenographic notes of the 
proceedings. 

Committee Note: .Common Law Rule 12 and 
Equity Rule 7. 

RULE 1.6. TIME. 
(a) Computation. In computing any period 

of time prescribed or allowed by these rules, 
by order of court, or by any applicable statute, 
the day of the act, event or default from which 
the designated period of time begins to run 
is not to be included. The last day of the 
period so computed shall be counted, unless 
it is a Sunday or a · legal holiday, in which 
event the period shall run until the end of a 
next day which is neither a Sunday nor a 
legal holiday. When the period of time pre­
scribed or allowed shall be less than 7 days, 
intermediate Sundays and legal holidays shall 
be excluded in the computation. A half holi­
day shall be considered as any other day and 
not as a holiday. 

(b) Enlargement. When by these rules or 
by a notice given thereunder or by order of 
court an act is required or allowed to be done 
at or within a specified time, the court for 
cause shown may, at any time in its discre­
tion (1) with or without notice, order the 
period enlarged if request therefor is made 
before the expiration of the period originally 
prescribed or as extended by a previous order 
or (2) upon motion made and notice after 
the expiration of the specified period permit 
the act to be done where the failure to act 
was the result of excusable neglect; but it 
may not, except as provided by law, extend 
the time for making a motion for new trial, 
for taking an appeal , or for making a motion 
for a directed verdict. 

(c) Unaffected by Expiration of Term. The 
period of time provided for the doing of any 
act or the taking of any proceeding shall not 
be affected or limited by the continued ex­
istence or expiration of a term of court. The 
continued existence or expiration of a term 
of court in no way affects the power of a 
court to do any act or take any proceeding 
in any civil action which has been pending 
before it. 
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(d) For Motions. A copy of any written 
motion which may not be heard ex parte and 
a copy of the notice of the hearing thereof, 
shall be served on the adverse party a reason­
able time before the time specified for the 
hearing. 

Committee Note: Common Law Rule 3. Con­
formed to Federal Rule 6 (c) . 

(e) Additional Time After Service by Mail. 
Whenever a party has the right or is required 
to do some act or take some proceedings within 
a prescribed period after the service of a 
notice or other paper upon him and the notice 
or paper is served upon him by mail, 3 days 
shall be added to the prescribed period. 

Committee Note: Common Law Rule 7 and 
Equity Rule 32, with word "legal" inserted before 
"holiday" and "holidays" in subsection (a ). 

RULE 1.7. PLEADINGS. 
(a) There shall be a complaint and an 

answer and there shall be a reply if the answer 
contains a counterclaim (set-off or recoup­
ment) or a cross-claim. No additional plead­
ings, other than motions provided by these 
Rules, shall be allowed, except that the court 
may order a reply to an answer. 

(b ) An application to the court for an 
order shall be by motion which, unless made 
during a hearing or trial, shall be made in 
writing, shall state with particularity the 
grounds therefor, and shall set forth the relief 
or order sought. The requirement of writing 
is fulfilled if the motion is stated in a written 
notice of the hearing of the motion. 
· (c) Every pleading shall contain a caption 
setting forth the name of the court, the title 
of the action, and a designation as in (a) of 
this rule. The caption of the pleading shall 
also state the name of the first party on each 
side with an appropriate indication of other 
parties. 

(d) The rules applicable to captions, sign­
ing, and other matters of form of pleadings 
shall apply to all motions and other papers 
provided for by these rules. 

(e) Demurrers, pleas, replication, rejoinder, 
surrejoinder, rebutter, surrebutter, and other 
technical defensive pleadings except motions 
as provided herein, are abolished. 

Committee Note: Adaptation of Federal Rule 7 
(a), 10 (a) and Common Law Rule 8. 

The change in subsection (a) has been made 
to conform in part to Federal Rule 7 (a) . The 
Committee believes and intends this change will 
obviate the ruling of the Supreme Court in Gulf 
Life Insurance Company vs. Ferguson, 59 So. 2d 
371. In this rule and throughout these rules "bill 
of complaint" as formerly used in equity is called 
simply "complaint". Subsection (c ) is new. See 
Federal Rule 10 <a) . 

RULE 1.8. GENERAL RULES OF PLEAD­
ING. 

(a) Forms of Pleadings. Forms of action 
and technical forms for seeking relief and of 
pleas, pleadings or motions are abolished. 

(b) Claims for Relief. A pleading which 
sets forth a claim for relief, whether an orig-
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inal claim, counter-claim, or cross-claim, must 
state a cause of action, and must contain al­
legations of fact sufficient to show the juris­
diction of the court. It shall set forth a short 
and plain statement of the ultimate facts on 
which the pleader relies, and if it informs the 
defendant of the nature of the cause against 
him, it shall be held sufficient. It must con­
tain a demand for judgment or decree for the 
relief to which the pleader deems himself en­
titled. Relief in the alternative or of several 
different types may be demanded. Every com­
plaint shall be considered to pray for general 
relief. 

(c) The Answer. In his answer a pleader 
shall state in short and plain terms his defenses 
to each claim asserted, and shall admit or 
deny the averments on which the adverse party 
relies. Should the defendant be without knowl­
edge, he shall so state, and such statement 
shall operate as a denial. Denial shall fairly 
meet the substance of the averments denied. 
When a pleader intends in good faith to deny 
only a pait of an averment, he shall specify 
so much of it as is true and material, and 
shall deny the remainder. Unless the pleader 
intends in good faith to controvert all of the 
averments of the preceding pleading, he may 
make his denials as specific denials of desig­
nated averments, or he may generally deny 
all of the averments except such designated 
averments as he expressly admits; but, when 
he does so intend to controvert all of its aver­
ments, including averments of the grounds . 
upon which the Court's jurisdiction depends, 
he may do so by general denial. 

(d) -Affirmative Defenses. In pleading to 
a preceding pleading, a party shall set forth 
affirmatively accord and satisfaction, arbitra­
tion and award, assumption of risk, contribu­
tory negligence, discharge in bankruptcy, 
duress, estoppel, failure of consideration, fraud, 
illegality, injury by fellow servant, laches, 
license, payment, release, res judicata, statute 
of frauds, statute of limitations, waiver, and 
any other matter constituting an avoidance or 
affirmative defense. When a party has mis­
takenly designated a defense as a counterclaim, 
or a counterclaim as a defense, the court on 
terms, if justice so requires, shall treat the 
pleading as if there had been a proper designa­
tion. 

(e) Effect of Failure to Deny. Averments 
in a pleading to which a responsive pleading 
is required, other than those as to the amount 
of damages, are admitted when not denied in 
the responsive pleading. Averments in a plead­
ing to which no responsive pleading is required 
or permitted shall be taken as denied or 
avoided. 

(f) Separate Statements. All averments of 
the complaint, answer and reply shall be made 
in numbered paragraphs the contents of each 
of which shall be limited, as far as practicable, 
to a statement of a single set of circumstances; 
and a paragraph may be referred to by num-
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ber in all subsequent pleadings. Each claim 
founded upon a separate transaction or occur­
rence and each defense other than denials shall 
be stated in a separate count or defense when­
ever a separation facilitates the clear presen­
tation of the matters set forth . Repetition of 
counts is not permitted. 

(g) Joinder of Causes of Action; Consis­
tency. A pleader may set up in the same 
action as many claims or causes of action or 
defenses in the same right as he has, and 
claims for relief may be stated in the alterna­
tive if separate items make up the cause of 
action, or if two or more causes of action are 
joined. A party may also set forth two or 
more statements of a claim or defense alterna­
tively, either in one count or defense, or in 
separate counts or defenses. When two or 
more statements are made in the alternative 
and one of them, if made independently, would 
be sufficient, the pleading is not made in­
sufficient by the insufficiency of one or more 
of the alternative statements. A party may 
also state as many separate claims or defenses 
as he has, regardless of consistency,. and 
whether a defense be based on legal or on 
equitable grounds, or on both. All pleadings 
shall be construed so as to do substantial 
justice. 

Committee Note: Adaptation of Common Law 
Rule 9, Equity Rules 28 and 34, and Federal Rule 
8(a). 

Ad damnum clause is eliminated, but claimant 
must plead jurisdiction of the court. 

Complaint seeking relief pendente lite need not 
be verified. 

Former equity requirement that complaint show 
residence of parties and fact of disability is elim­
inated. 

Pleader in law action may plead without knowl­
edge, in conformity with equity practice. 

Test for sufficiency of counter claim and cross­
claim is provided. 

Complaint in equity must state a cause of action. 

RULE 1.9. PLEADING SPECIAL MAT­
TERS. 

(a) Capacity. It is not necessary to aver 
the capacity of a party to sue or to be sued 
or the authority of a party to sue or be sued 
in a representative capacity or the legal exist­
ence of an organized association of persons 
that is made a party, except to the extent re­
quired to show the jurisdiction of the court. 
When a party desires to raise an issue as to 
the legal existence of any party or the capacity 
of any party to sue or be sued or the authority 
of a party to sue or be sued in a representative 
capacity, he shall do so by specific negative 
averment, which shall include such supporting 
particulars as are peculiarly within the plead­
er's knowledge. 

(b) Fraud, Mistake, Condition of the Mind. 
In all averments of fraud or mistake, the cir­
cumstances constituting fraud or mistake shall 
be stated with such particularity as the circum­
stances may permit.· Malice, intent, knowledge, 
mental attitude and other condition of mind 
of a person may be averred gen"erally. 
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(c) Conditions Precedent. In pleading the 
performance or occurrence of conditions pre­
cedent, it is sufficient to aver generally that 
all conditions precedent have been performed 
or have occurred. A denial of performance or 
occurrence shall be made specifically and 
with particularity. 

(d) Official Document or Act. In pleading 
an official document or official act it is suf­
ficient to aver that the document was issued 
or the act done in compliance with law. 

(e) Judgment or Decree. In pleading a 
judgment or decree of a domestic or foreign 
court, judicial or quasi-judicial tribunal, or of 
a board or officer, it is sufficient to aver the 
judgment. or decree without setting forth mat­
ter showing jurisdiction to render it. 

(f) Time and Place. For the purpose of 
testing the sufficiency of a pleading, aver­
ments of time and place are material and shall 
be considered like all other averments of ma­
terial matter. 

(g) Special Damage. When items of spe­
cial damage are claimed, they shall be spe­
cifically stated. 

Committee Note: Common Law Rule 10. 

RULE 1.10. AT T A C H I N G COPY OF 
CAUSE OF ACTION AND EXHIBITS. 

(a) All bonds, notes, bills of exchange, 
contracts, accounts or documents upon which 
suit may be brought, or a copy thereof, or a 
copy of the portions thereof material to the 
cause of action, shall be incorporated in or 
attached to the complaint or answer, but no 
papers shall be unnecessarily annexed as ex­
hibits. The pleadings shall contain no unnec­
essary recitals of deeds, documents, contracts 
or other instruments in haec verba. 

(b) Any exhibit attached to a pleading shall 
be considered a part thereof for all purposes. 

Committee Note: Consolidation of Common Law 
Rule 11 and Equity Rule 22. 

RULE 1.11. DEFENSES. 
(a) When presented. A defendant shall 

serve his answer within twenty days after 
service of the summons and complaint upon 
him, or not later than the date fixed m a 
notice by publication, which date shall be 
not less than twenty-eight nor more than sixty 
days after the first publication of the notice. A 
party served with a pleading stating a cross­
claim against him shall serve an answer thereto 
within twenty days after the service upon him. 
The plaintiff shall serve his reply to a counter­
claim within twenty days after service of the 
counterclaim, or, if a reply is ordered by the 
court, within twenty days after service of the 
order, unless the order otherwise directs. The 
service of a motion under this rule (except a 
motion for judgment or decree on the plead­
ings) alters these periods of time as follows, 
unless a different time is fixed by order of 
the court: (1) if the court denies the motion 
or postpones its disposition until the trial on 
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the merits, the responsive pleading shall be 
served within ten days after notice of the 
court's action; (2) if the court grants a motion 
for a more definite statement the responsive 
pleading shall be served within ten days after 
the service of the more definite statement. 

(b) How Presented. Every defense, in law 
or fact, to a claim for relief in any pleading, 
whether a claim, counterclaim or cross-claim, 
shall be asserted in the responsive pleading 
thereto if one is required; except that the 
following defenses may at the option of the 
pleader be made by motion: (1) lack of juris­
diction over the subject matter, (2) lack of 
jurisdiction over the person, (3) improper 
venue, ( 4) insufficiency of process, (5) in­
sufficiency of service of process, (6) failure 
to state a cause of action, (7) failure to join 
indispensable parties. A motion making any 
of these defenses shall be made before pleading 
if a further pleading is permitted. No defense 
or objection is waived by being joined with 
one or more other defenses or objections in a 
responsive pleading or motion. If a pleading 
sets forth a claim for relief to which the ad­
verse party is not required to serve a respon­
sive pleading, he may assert at the trial any 
defense in law or fact to that claim for relief. 

(c) Motion for Judgment or Decree on the 
Pleadings. After the pleadings are closed, but 
within such time as not to delay the trial any 
party may move for judgment or decree on the 
pleadings. 

(d) Preliminary Hearings. The defenses 1 
to 7, subdivision (b) of this rule, whether made 
in a pleading or by motion, and the motion for 
judgment or decree mentioned in subdivision 
(c) of this Rule shall be heard and determined 
before trial on application of any party, unless 
the court orders that the hearing and determ­
ination thereof shall be deferred until the trial. 

(e) Motion for More Definite Statement. 
If a pleading to which a responsive pleading 
is permitted is so vague or ambiguous that a 
party cannot reasonably be required to frame 
a responsive pleading, he may move for a more 
definite statement before interposing his re­
sponsive pleading. The motion shall point out 
the defects complained of and the details de­
sired. If the motion is granted and the order 
of the court is not obeyed within ten days after 
notice of the order or within such other time 
as the court may fix the court may strike the 
pleading to which the motion was directed or 
make such order as it deems just. 

(f) Motion to Strike. Upon motion made 
by a party before responding to a pleading or, 
if no responsive pleading is permitted by these 
rules, upon motion made by a party within 
twenty days after the service of the pleading 
upon him or upon the court's own initiative at 
any time, the court may order stricken from 
any pleading any insufficient defense or any 
redundant, immaterial, impertinent, or scan­
dalous matter. 
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(g) Consolidation of Defenses. A party 
who makes a motion under this rule may join 
with it the other motions herein provided for 
and then available to him. If a party makes 
a motion under this rule and does not include 
therein all defenses and objections then avail­
able to him which this rule permits to be raised 
by motion, he shall not thereafter make a mo­
tion based on any of the defenses or objections 
so omitted, except as provided in subdivision 
(h) of this rule. 

(h) Waiver of Defenses. A party shall be 
deemed to have waived all defenses and ob­
jections which he does not present either by 
motion as hereinbefore provided or, if he has 
made no motion, in his answer or reply, except 
(1) that the defense of failure to state a cause 
of action, the . defense of failure to join an 
indispensable party, and the objection of 
failure to state a legal defense to a claim may 
a lso be made by a later pleading, if one is 
permitted, or by motion for judgment on the 
pleadings or at the trial on the merits , and 
except (2) that, whenever it appears by sug­
gestion of the parties or otherwise that the 
court lacks jurisdiction of the subject matter. 
See Rule 1.39. The objection or defense, if 
made at the trial, shall be disposed of as 
provided in Rule 1.15(b) in the light of any 
evidence that may have been received. 

Committee Note: Common Law Rule 13 and 
Equity Rule 33, except that, in subsection (b), (6) 
has been changed to read "failure to state a cause 
of action". 

RULE 1.12. MOTIONS. 
Motions Grantable as of Course by the 

Clerk. All motions and applications in the 
clerk's office for the issuance of mesne process 
and final process to enforce ahd execute judg­
ments and decrees; for entering decrees pro 
confesso and default judgments; and for such 
other proceedings in the clerk's office as do 
not require an allowance or order of the court 
shall be deemed motions and applications 
grantable of course by the clerk of the 
court. But the clerk's action thereon may be 
suspended or altered or rescinded by the court 
upon special cause shown. 

Committee Note: Adaptation of Equity Rule 2. 

RULE 1.13. COUNTERCLAIMS. 
(1) Compulsory Counterclaim. The de­

fendant, at the time of the filing of his answer, 
shall state as a counterclaim, any claim, wheth­
er the subject of a pending action or not, which 
he has against the plaintiff, arising out of 
the transaction or occurrence that is the sub­
ject matter of the action and does not require 
for its adjudication the presence of third 
parties of whom the court cannot acquire 
jurisdiction. 

(2) Permissive Counterclaim. The defend­
ant at the time of the serving of his answer 
may state as a counterclaim against the plaint­
iff, any claim, within the jurisdiction of the 

court, not arising out · of the transaction or 
occurrence that is the subject matter of the 
plaintiff's claim. 

(3) Counterclaim Exceeding Plaintiff's 
Claim. A counterclaim may or may not di­
minish or defeat the recovery sought by the 
plaintiff, shall not be construed as admitting 
any part of the plaintiff's claim, and the de­
fendant may claim relief exceeding in amount. 
or different in 'kind, from that sought in the 
pleading of the plaintiff. 

( 4) Counterclaim against the State. This 
rule shall not be construed to enlarge beyond 
the limits fixed by law the right to assert 
counterclaims or to claim credits against the 
State of Florida or any of its subdivisions or 
other governmental organization thereof sub­
ject to suit, or upon a municipal corporation, 
or upon an officer, agency, or administrative 
board of the State of Florida. 

(5) Counterclaim Maturing or Acquired 
After Pleading. A claim which matured after 
the service of an answer, may, with the per­
mission of the court, be presented as a counter­
claim by supplemental pleading. 

(6) Omitted · Counterclaim. When a de­
fendant fails to set up a counterclaim because 
of oversight, inadvertence, or excusable neg­
lect, or when justice requi1es, the court may 
grant leave to set up the counterclaim by 
amendment. 

(7) Cross-Claim Against Co-Party. Any 
party may state as a cross-claim any claim 
within the jurisdiction of the court, by one 
party against a co-party arising out of the 
transaction or occurrence that is the subject 
matter either of the original action or of a 
counterclaim therein. Such cross-claim may 
include a claim that the party against whom 
it is asserted is or may be liable to the cross­
claimant for all or part of a claim asserted in 
the action against the cross-claimant. 

(8) Additional Parties May Be Brought In. 
When the presence of parties other than those 
to the original action is required for the grant­
ing of complete relief in the determination of 
a counterclaim or cross-claim, the court shall 
order them to be brought in as defendants if 
jurisdiction of them can be obtained, and their 
joinder will not deprive the court of jurisdic­
tion of the action. 

(9) Separate Trials; Separate Judgments. 
When found necessary to the ends of justice, 
the court may order separate trials of the 
issues made by any counterclaim or cross­
claim, and judgment or decree on a counter­
claim or cross-claim may be rendered when 
the court has jurisdiction to do so, even if 
the claim of the opposing party has been dis­
missed or otherwise disposed of. 

(10) Demand Exceeding Jurisdiction; 
Transfer of Cause. Should the demand of any 
counterclaim exceed the jurisdiction of the 
court wherein the suit is pending, the said 
suit shall be forthwith transferred to the 
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court of the same county having jurisdiction 
{)f ·the demand in the said counterclaim men­
tioned, with only such alterations in the plead­
ings as shall be essential. In such case, an 
{)rder shall be made by the court for the trans­
fer of the suit and the transmission of all 
papers therein to the proper court and there­
upon the originals of all such papers shall be 
transmitted and filed, together with a certified 
or attested copy of the order of transfer and 
transmissal. The court to which transferred 
shall have' full power and jurisdiction over the 
demands of both the defendant and the plaintiff 
in the said suit ~.nd may adjudicate the same 
and enter judgment or decree thereon. 

Committee Note: Adaptation of Equity Rule 35, 
F.S. 52.11, and F.S. 52.120). Heretofore there 
has been no common law rule on counterclaims. 

RULE 1.14. SHAM PLEADINGS: EXCEP­
TIONS FOR IMPERTINENCE, ETC., ABOL­
ISHED. 

(a) If a party deems any pleading or part 
thereof filed by the other party to be a sham, 
he may, before the cause is set for trial, move 
to strike said pleading or part thereof and the 
court shall hear said motion, taking evidence 
of the respective parties, and if the motion be 
sustained, the pleading to which the motion 
is directed shall be stricken. Default and 
summary judgment, decree, decree pro con­
fesso and summary decree, on the merits, may, 
in th~ discretion of the court, be entered, or 
the court may for good cause shown, permit 
additional · pleadings to be filed. 

(b) The motion to strike shall be sworn to 
and shall set forth fully the facts on which 
the movant relies and may be supported by 
affidavit. No traverse of the motion shall be 
required. 

(c) Exceptions to pleadings for scandal, 
impertinence or irrelevancy are abolished but 
the court may, upon motion to strike or upon 
its own initiative, strike out any redundant, 
impertinent, irrelevant or scandalous matter 
which is prejudicial to the excepting party upon 
such terms as the court shall think fit. 

Committee Note: Combination of Common Law 
Rule 14 and Equity Rule 23. 

RULE 1.15. AMENDED AND SUPPLE­
MENTAL PLEADINGS. 

(a) Amendments. A party may amend his 
pleading once as a matter of course at any 
time before a responsive pleading is served or, 
if the pleading is one to which no responsive 
pleading is permitted and the action has not 
been placed upon the trial calendar, he may 
so amend it at any time within 20 days after 
it is served. Otherwise a party may amend 

· his pleading only by leave of court or by 
written consent of the adverse party; and leave 
shall be freely given when justice so requires. 
A party shall plead in response to an amended 
pleading within the time remaining for re­
sponse to the original pleading or within 10 
days after service of the amended pleading, 
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whichever period may be the longer, unless the 
court otherwise orders. 

(b) Amendments to Conform with the Evi­
dence. When issues not raised by the plead­
ings are tried by express or impl~ed consent of 
the parties, they shall be treated m all respects 
as if they had been raised in the pleadings. 
Such amendment of the pleadings as may be 
necessary to cause them to conform to the 
evidence and to raise these issues may be 
made upon motion of any party at a~y time, 
even after judgment or decree; but failure so 
to amend shall not affect the result of the 
trial of these issues. If the evidence is ob­
jected to . at the trial on the ground that ~t is 
not within the issues made by the pleadmgs 
the court may allow the pleadings to be 
amended to conform with the evidence; and 
shall do so freely when the merits of the cause 
are more effectually presented thereby and the 
objecting party fails to s:=ttisfy th~ cour~ t~at 
the admission of such evidence will preJudice 
him in maintaining his action or defense upon 
the merits. 

(c) Relation Back of Amendments. When­
ever the claim or defense asser:ted in the 
amended pleading arose out of the conduct, 
transaction, or occurrence set forth or at­
tempted to be set forth in the original pleading, 
the amendment shall relate back to the date 
of the original pleading. 

(d) Supplemental Pleadings. Upon motion 
of a party the court may, upon . reasonabl.e 
notice and upon such terms as are JUSt, permit 
him to serve a supplemental pleading setting 
forth transactions or occurrences or events 
which have happened since the date of the 
pleading sought to be supplemented. If the 
court deems it advisable that the adverse party 
plead thereto, it shall so order, SJ?ecifying the 
time therefor. 

(e) Amendments Generally. The court may 
at any time, in furtherance of justice, upon 
such terms as may be just, permit any process, 
proceeding, pleading or record to be amended, 
or material supplemental matter to be set forth 
in an amended or supplemental pleading. The 
court at every stage of the proceedings, must 
disregard any error or defect in the proceed­
ings which does not affect the substantial 
rights of the parties. 

Committee Note: Consolidation of Common Law 
Rule 15 and Equity Rule 26. Subsection (e) is new 
in law actions. 

RULE 1.16. PRE-TRIAL PROCEDURE. 
After all issues are settled the court may of 

its own motion or shall on motion of either 
party to the cause, direct and require the 
attorneys for the parties to appear before it 
for conference to consider and determine: 

(1) The simplification of the issues; 
(2) The necessity or desirability of amend­

ments to the pleadings; 
(3) The possibility of obtaining admissions 

of fact and of documents which will avoid 
unnecessary proof; 
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(4) The limitation of the number of expert 
witnesses; 

(5) The advisability of a preliminary ref­
erence of issues to a master for findings of fact 
for use by the court for pre-trial purposes; 

(6) Such other matters as may aid in the 
disposition of the action. 

The court shall make an order reciting the 
action taken at the conference, the amendments 
allowed to the pleadings, and the agreements 
made by the parties as to any of the matters 
considered, and limiting the issues for trial to 
those not disposed of by admissions or agree­
ments of counsel; and such order when entered 
shall control the subsequent course of the 
action, unless modified at the trial to prevent 
manifest injustice. The court shall establish 
by rule a pre-trial calendar on which such ac­
tions may be placed for trial or consideration. 

Committee Note: Common Law Rule 16 and 
Equity Rule 77. (5) is new and is adapted from 
Federal Rule 16. 

RULE 1.17. PARTIES. 
(a) Every action may be prosecuted in the 

name of the real party in interest, but an 
executor, administrator, guardian, trustee of 
an express trust, a party with whom or in 
whose name a contract has been made for the 
benefit of another, or a party expressly author­
ized by statute, may sue in his own name 
without joining with him the party for whose 
benefit the action is brought. All persons 
having an interest in the subject of the action 
and in obtaining the relief demanded may join 
as plaintiffs, and any person may be made a 
defendant who has or claims an interest ad­
verse to the plaintiff. Any person may at any 
time be made a party if his presence is neces­
sary or proper to a complete determination of 
the cause. Persons having a united interest 
may be joined on the same side as plaintiffs 
or defendants, and when any one refuses to 
join, he may for such reason be made a de­
fendant. 

(b) Infants or Incompetent Persons. When­
ever an infant or incompetent person has a 
representative, such as a guardian, or other 
like fiduciary, the representative may sue or 
defend on behalf of the infant or incompetent 
person. If an infant or incompetent person 
does not have a duly appointed representative 
he may sue by his next friend or by a guardian 
ad litem. The court shall appoint a guardian 
ad litem for an infant or incompetent person 
not otherwise represented in an action or shall 
make such other order as it deems proper for 
the protection of the infant or incompetent 
person. 

Committee Note: Subsection (a) is same as 
Equity Rule 8 except that third word is changed 
from "shall" to "may". As changed it follows F.S. 
45.01. 

The entire rule is a new rule of practice, insofar 
as law actions are concerned 

Subsection (b) is adapted from Equity Rule 15 
and Federal Rule 17 (c). 
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RULE 1.18. MISJOINDER AND N 0 N­
JOINDER OF PARTIES. 

Misjoinder of parties shall not be ground 
for dismissal of an action. Parties may be 
dropped or added by order of the court on 
motion of any party or of its own initiative 
at any stage of the action and on such terms 
as are just. Any claim against a party may 
be severed and proceeded with separately. 

Committee Note: Common Law Rule 17. 

RULE 1.19. SURVIVOR. SUBSTITUTION 
OF PARTIES. 

(a) Death. 
( 1) If a party dies and the claim is not 

thereby extinguished, the court within 2 years. 
after the death may order substitution of the 
proper parties. If substitution is not so made, 
the action shall be dismissed as to the deceased 
party. The motion for substitution may be 
made by the successors or representatives of 
the deceased party or by any interested party 
and; together with the notice of hearing, shall 
be served on the parties as provided in Rule 
1.4 and upon persons not parties in the manner 
provided by law. 

(2) In the event of the death of one or 
more of the plaintiffs or of one or more of the 
defendants in an action in which the right 
sought to be enforced survives only to the 
surviving plaintiffs or only against the sur­
viving defendants, the action shall not abate. 
The death shall be suggested upon the record 
and the action shall proceed in favor of or 
against the surviving parties. 

(b) Incompetency. If a party becomes in­
competent, the court upon motion served as 
provided in subdivision (a) . of this rule may 
allow the action to be continued by or against 
his representative . . 

(c) Transfer of Interest. In case of any 
transfer of interest, the action may be con­
tinued by or against the original party, unless 
the court upon motion directs the person to 
whom the interest is transferred to be sub­
stituted in the action or joined with the orig­
inal party. Service of the motion shall be 
made as provided in subdivision (a) of this 
rule. 

(d) When an officer of the United States a 
State, County, City or other governmental 
agency is a party to an action in his official 
capacity, and during its pendency dies, resigns, 
or otherwise ceases to hold office, the action 
may be continued and maintained by or against 
his successor. 

Committee Note: Combination of Combination 
Law Rule 19 and Equity Rules 10 and 19, except 
that subsection (c) is new. The new subsection 
comes from Federal Rule 25(c). 

RULE 1.20. C 0 N S 0 L I D A T I 0 N 0 F 
CAUSES. 

Upon the motion of any interested party 
and after notice to all other parties affected, 
the court may order two or more causes to be 
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consolidated upon such terms and conditions 
as may be just, and to prescribe the time and 
method of pleading and procedure and the 
effect of the judgments or decrees to be ren­
dered in the cause when so consolidated. Com­
plete identity of parties or subject matter shall 
not be requisite to the consolidation of causes. 
In any judgment or decree of consolidation 
the court may order that the · consolidated 
causes shall preserve their separate existence 
or be merged into a single suit. 

Committee Note: Adaptation of Equity Rule 20. 

RULE 1.21. DEPOSITIONS PENDING AC­
TION. 

(a) When depositions may be taken. Any 
party may take the deposition of any person, 
including a party, by deposition upon oral 
examination or written interrogatories for the 
purpose of discovery or for use as evidence in 
the action, or for both purposes. After com­
mencement of the action the deposition may 
be taken without leave of court, except that 
leave, granted with or without notice, must 
be obtained if notice of the taking is served 
by the plaintiff within twenty (20) days after 
commencement of the action. The attendance 
of witnesses may be compelled by the use of 
subpoenas as provided by law. The deposition 
of a person confined in prison may be taken 
only by leave of court on such terms as the 
court prescribes. 

(b) Scope of Examination. Unless other­
wise ordered by the court as provided herein, 
the deponent may be examined regarding any 
matter, not privileged, which is relevant to the 
subject matter involved in the pending action, 
whether it relates to the claim or defense of 
the examining party, or to the claim or defense 
of any other party, including the existence, 
description, nature, custody, condition and lo­
cation of any books, documents, or other tan­
gible things and the identity and location of 
persons having knowledge of relevant facts. It 
is not ground for objection that the testimony 
will be inadmissible at the trial if the testi­
mony sought appears reasonably calculated to 
lead to the discovery of admissible evidence. 

(c) Examination and Cross Examination. 
Examination ' and cross examination of depon­
ent may proceed as permitted at the trial. 

(d) Use of Depositions. At the trial or 
upon the hearing of a motion or an inter­
locutory proceeding, any part or all of a depo­
sition, so far as admissible under the rules of 
evidence, may be used against any party who 
was present or represented at the taking of 
the deposition or who had due notice thereof, 
in accordance with any one of the ·following 
provisions: 

(1) Any deposition may be used by any 
party for the purpose of contradicting or im­
peaching the testimony of deponent as a wit-
ness. 

(2) The deposition of a party or of any one 
who at the time of taking the deposition was 
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an officer, director or managing agent of a 
public or private corporation, partnership or 
association which is a party may be used by 
an adverse party for any purpose. 

(3) The deposition of a witness, whether 
or not a party, may be used by any party for any 
purpose if the court finds: 1. That the witness 
is dead; 2. that the witness is at a greater 
distance than one hundred miles from the 
place of trial or hearing, or is out of the United 
States, unless it appears that the absence of 
the witness was procured by the party offering 
the deposition; or 3, that the witness is unable 
to attend or testify because of age, sickness, 
infirmity, or imprisonment; or 4, that the 
party offering the deposition has been unable 
to procure the attendance of the witness; or 
5. upon application and notice, that such ex­
ceptional circumstances exist as to make it 
desirable in the interest of justice and with 
due regard to the importance of presenting 
the testimony of witnesses orally in open court, 
to allow the deposition to be used. 

( 4) If only a part of a deposition is offered 
in evidence by a party, an adverse party may 
require him to introduce all of it which is 
relevant to the part introduced, and any party 
may introduce any other parts. 

(e) Substitution of parties. Substitution 
of parties does not affect the right to use 
depositions previously taken; and, when an 
action in any court of the United States or of 
any court of the United States or of anY. state 
has been dismissed and another action involv­
ing the same subject matter is afterward 
brought between the same parties or their 
representatives or successors in interest, all 
depositions lawfully taken and duly filed in 
the former action may be used in the latter 
as if originally taken therefor. 

(f) Objections to Admissibility. Subject to 
the provisions of Rule 1.26(c), objection may 
be made at the trial or hearing to receiving 
in evidence any deposition or part thereof for 
any reason which would require the exclusion 
of the evidence if the witness were then present 
and testifying. 

(g) Effect of Taking or Using Deposition. 
A party shall not be deemed to make a person 
his own witness for any purpose by taking 
his deposition. The introduction in evidence 
of a deposition or any part thereof for any 
purpose other than that of contradicting or 
impeaching the deponent makes the deponent 
the witness of the party introducing the depo­
sition, but this shall not apply to the use by 
an adverse party of a deposition as described 
in paragraph (2) of subdivision (d) of this 
rule. At the trial or hearing any party may 
rebut any relevant evidence contained in a 
deposition whether introduced by him or by 
any other party. 

Committee Note: Common Law Rule 20 and 
Equity Rule 47 (d), with subsection (e) changed 
to conform to Federal Rule 26. 
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RULE 1.22. DEPOSITIONS BEFORE AC­
TION OR PENDING APPEAL. 

(a) Before Action. 
(1) Petition. A person who desires to per­

petuate his own testimony or that of another 
person regarding any matter that may be cog­
nizable in any court of this state, may file a 
verified petition in the circuit court in the 
county of the residence of any expected adverse 
party. The petition shall be entitled in the 
name of the petitioner and shall show: 1, that 
the petitioner expects to be a party to an action 
cognizable in a court of the State of Florida, 
but is presently unable to bring it or cause 
it to b.e brought, 2, the subject matter of the 
expected action and his interest therein, 3, the 
facts which he desires to establish by the pro­
posed testimony and his reasons for desiring 
to perpetuate it, 4, the names or a description 
of the persons he expects will be adverse 
parties and their addresses so far as known, 
and 5, the names and addresses of the persons 
to be examined and the suhstance of the testi­
mony which he expects to elicit from each, and 
shall ask for an order authorizing the petitioner 
to take the deposition of the persons to be ex­
amined named in the petition, for the purpose 
of perpetuating their testimony. 

(2) Notice and Service. The petitioner 
shall thereafter serve a notice upon each person 
named in the petition as an expected adverse 
party, together with a copy of the petition, 
stating that the petitioner will apply to the 
court at a time and place named herein, for 
an order described in the petition. At least 
twenty (20) days before the date of hearing 
the notice shall be served either within or 
without the county in the manner provided 
by law for service of summons; but if such 
service cannot with due diligence be made 
upon any expected adverse party named in 
the petition, the court may make such order 
as is just for service by publication or other­
wise, and shall appoint, for persons not served 
in the manner provided by law for service of 
summons, an attorney who shall represent 
them, and in case they are not otherwise rep­
resented, shall cross-examine the deponent. 

(3) Order and Examination. If the court 
is _ satisfied that the perpetuation of the testi­
mony may prevent a failure or delay of justice, 
it shall make an order designating or describ­
ing the persons whose depositions may be taken 
and specifying the subject matter of the ex­
amination and whether the deposition shall be 
taken upon oral examination or written inter­
rogatories. The deposition may then be taken 
in accordance with these rules; and the court 
may make orders in accordance with the re­
quirements of these rules. For the purpose 
of applying these rules to depositions for per­
petuating testimony, each reference therein to 
the court in which the action is pending shall 
be deemed to refer to the court in which the 
petition for such deposition was filed. 

( 4) Use of Deposition. If a deposition to 

perpetuate testimony is taken under these rules. 
it may be used in any action involving the same 
subject matter subsequently brought in any 
court of the State of Florida in accordance with 
the provisions of Rule 1.21 (d). 

(b) Pending Appeal. If an appeal has been 
taken from a judgment of a circuit court or 
before the taking of an appeal if the time there­
for has not expired, the circuit court in which 
the judgment was rendered may allow the 
taking of the depositions of witnesses to per­
petuate their testimony for use ir;t the event 
of further proceedings in the circuit court. In 
such case the party who desires to perpetuate 
the testimony may make a motion in the circuit 
court for leave to take the deposition upon the 
same notice and service thereof as if the action 
was pending in the circuit court. The motion 
shall show (1) the names and addresses of 
persons to be examined and the substance of 
the testimony which he expects to elicit from 
each; (2) the reason for perpetuating thei1· 
testimony. If the court finds that the perpetua­
tion of the testimony is proper to avoid a failure 
or delay of justice, it may make an order allow­
ing the depositions to be taken and may make 
orders of the character provided for by these 
rules, and thereupon the depositions may be 
taken and used in the same manner and under 
the same conditions as are prescribed in these 
rules for depositions taken in actions pending 
in the circuit court. 

(c) Perpetuation by Action. This rule does. 
not limit the power of a court to entertain an 
action to perpetuate testimony. 
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(d) If a person desires to perpetuate the 
testimony of himself or that of another person 
regarding any matter that may be cognizable 
in any court of this state, and there is an urg­
ency for the taking of such testimony because 
the person is bound on a voyage at sea, or is. 
about to leave the State of Florida, or to go 
out of the country in which the suit may be 
instituted before the time of trial or final 
hearing, or when he is old or infirm, the depo­
sition may be taken before any notary public 
or judicial officer or before any officer author­
ized by the laws of the State of Florida to 
take acknowledgments, or proof of executions 
of deeds, without complying with the require­
ments of paragraph (a) of this rule. The 
officer before whom such deposition shall be· 
taken shall not be of counsel to either of the 
parties, or interested in the event of the cause. 
Reasonable notice must first be given in writ­
ing by the party proposing to take such depo­
sition to those whom he expects to be adverse 
party, as near as he can, which notice shall 
state the name of the witness or witnesses, the 
time and place of his deposition, the name of 
the · officer to take the same and the reason 
for taking such deposition. Whenever, by rea­
son of the absence from the jurisdiction of the 
court of the prospective adverse party, or for 
any other reason, the g~ving of such notice 
shall be impracticable, it shall be lawful to 
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t ake such deposition as there may be urgent 
necessity for taking, upon such notice as the 
judge of the court in which the action may be 
instituted shall think reasonable and have his 
order direct upon the application of the party 
desiring to take such deposition. Any person 
may be compelled to appear and depose as 
provided in this rule, in the same manner as 
witnesses may be compelled to appear and 
testify in court. Depositions to perpetuate 
testimony taken under this rule may be used 
in any action involving the same subject mat­
ter subsequently brought in any court of the 
State of Florida in accordance with and under 
the terms and conditions as provided in Rule 
1.2l(d). 

Committee Note: Common Law Rule 21 and 
Equity Rule 47(d), 

RULE 1.23. PERSONS BEFORE WHOM 
DEPOSITIONS MAY BE TAKEN. 

(a) Depositions may be taken before any 
notary public or judicial officer or before any 
officer authorized by the statutes of the State 
of Florida to take acknowledgments or proof 
of executions of deeds, or by any person ap­
pointed by the court in which the action is 
pending. · 

(b) If the parties so stipulate in writing, 
depositions may be taken before any person, 
at any time or place upon any notice, and in 
any manner and when so taken may be used 
like other depositions. 

(c) Unless so stipulated by the parties, no 
deposition shall be taken before a person who 
is a relative or employee or attorney or counsel 
of any of the parties, or is a relative or em­
ployee of such attorney or counsel, or is finan­
cially interested in the action. 

Committee Note: Common Law Rule 22 and 
Equity Rule 47 (d) . 

RULE 1.24. DEPOSITIONS UPON ORAL 
EXAMINATION. . 

(a) Notice of Examination: Time and Place. 
A party desiring to take the deposition of any 
person upon oral examination shall give rea­
sonable notice in writing to every other party 
to the action. The notice shall state the time 
and place for taking the deposition and the 
name and address of each person to be ex­
amined, if known, and, if the name is not 
known, a general description suffici.ent to 
identify him or the particular class or group 
to which he belongs. On motion of any party 
upon whom the notice is served, the court may 
for cause shown enlarge or shorten the time. 

(b) . Orders for the Protection of Parties 
and Deponents. After notice is served for tak­
ing a deposition by oral examination, upon 
motion seasonably made by any party or by 
the person to be examined and upon notice and 
for good cause shown, the court in which the 
action is pending may make an order that the 
deposition shall not be taken, or that it may 
be taken only at some designated place other 
than that stated in the notice, or that it may 
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be taken only on written interrogatories, or 
that certain matters shall not be inquired into, 
or that the scope of the examination shall be 
limited to certain matters, or that the exam­
ination shall be held with no one present except 
the parties to the action and their officers or 
counsel, or that after being sealed the deposi­
tion shall be opened only by order of the court, 
or that secret processes, developments, or re­
search need not be disclosed, or that the parties 
shall simultaneously file specified documents or 
information enclosed in sealed envelopes to 
be opened as directed by the court ; or the court 
may make any other order which justice re­
quires to protect the party or witness from 
annoyance, embarrassment, or oppression. 

(c) Record of Examination: Oath: Objec­
tions: Submitting Written Cross Questions. 
The officer before whom the deposition is to 
be taken shall put the witness on oath and 
shall personally, or by someone acting under 
his direction and in his presence, record the 
testimony of the witness. The testimony shall 
be recorded verbatim stenographically or by 
mechanical means and transcribed unless the 
parties agree otherwise. All objections made 
at the time of the examination to the qualifi­
cations of the officer taking the deposition, 
or to the manner of taking it, or to the evidence 
presented, or to the conduct of any party, and 
any other objection to the proceedings, shall 
be noted by the officer upon, or attached to, 
the deposition. Evidence objected to shall be 
taken subject to the objections. In lieu of 
participating in the oral examination, parties 
served with notice of taking a deposition may 
transmit written interrogatories to the officer 
who shall propound them to the witness and 
record the answers verbatim. 

(d) Motion to Terminate or Limit Examina­
tion. At any time during the taking of the 
deposition, on motion of any party or of the 
deponent and upon a showing that the exam­
ination is being conducted in bad faith or in 
such manner as unreasonably to annoy, em­
barrass, or oppress the deponent or party, the 
court in which the action is pending or the 
court in the circuit where the deposition is 
being taken may order the officer conducting 
the examination to cease forthwith from taking 
the deposition, or may limit the scope and 
manner of the taking of the deposition as 
provided in subdivision (b) of this rule. If 
the order made terminates the examination, it 
shall be resumed thereafter only upon the order 
of the court in which the action is pending. 
Upon demand of the objecting party or de­
ponent, the taking , of the deposition shall be 
suspended for the time necessary to make a 
motion for an order. In granting or refusing 
such order the court may impose upon either 
party or upon the witness the requirement to 
pay such costs or expenses as the court may 
deem reasonable. 

(e) Submission to Witness: Changes; Sign­
ing. When the testimony is fully transcribed 
the deposition shall be submitted to the witness 
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for examination and shall be read to or by him, 
unless such examination and reading are 
waived by the witness and by the parties. Any 
changes in form or substance which the wit­
ness desires to make shall be entered upon the 
deposition by the officer with a statement of 
the reasons given by the witness for making 
them. The deposition shall then be signed by 
the witness, unless the parties by stipulation 
waive the signing or the witness is ill or cannot 
be found or refuses to sign. If the deposition 
is not signed by the witness, the officer shall 
sign it and state on the record the fact of the 
waiver or of the illness or absence of the wit­
ness or the fact of the refusal to sign together 
with the reason, if any, given therefor; and the 
deposition may then be used as fully as though 
signed, unless on a motion to suppress under 
Rule 1.26 (d) the court holds that the reasons 
given for the refusal to sign require rejection 
of the deposition in whole or in part. 

(f ) Certification and Filing by Officer: 
Copies: Notice of Filing. 

(1) The officer shall certify on the deposi­
tion that the witness was duly sworn by him 
and that the deposition is a true record of the 
testimony given by the witness. He shall then 
securely seal the deposition in an envelope 
indorsed with the title of the action and marked 
"Deposition of (here insert name of witness)" 
and shall promptly file it with the court in 
which the action is pending or send it by regis­
tered mail to the clerk thereof for filing. 

(2) Upon payment of reasonable charges · 
therefor, the officer shall furnish a copy of 
the deposition to any party or to the deponent. 

(3) The party taking the deposition shall 
give prompt notice of its filing to all other 
parties. 

(g) Failure to Attend or to Serve Subpoena: 
Expenses. 

(1) If the party giving the notice of the 
taking of a deposition fails to attend and pro­
ceed therewith and another party attends in 
person or by attorney pursuant to the notice, 
the court may order the party giving the notice 
to pay to such other party the amount of the 
reasonable expenses incurred by him and his 
attorney in so attending, including reasonable 
attorney's . fees. 

(2) If the party giving the notice of the 
taking of a deposition of a witness fails to 
serve a subpoena upon him and the witness 
because of such failure does not attend, and if 
another party attends in person or by attorney 
because he expects the deposition of that wit­
ness to be taken, the court may order the party 
giving the notice to pay to such other party 
the amount of the reasonable expenses in­
curred by him and his attorney in so attending, 
including reaso·nable attorney's fees. 

Committee Note: Common Law Rule 23 and 
Equity Rule 47 (d). 
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RULE. 1.25. DEPOSITIONS OF WIT­
NESSES UPON WRITTEN INTERROGA­
TORIES. 

(a) Serving Interrogatories; Notice. A 
party desiring to take the deposition of any 
person upon written interrogatories shall serve 
them upon every other party with a notice 
stating the name and address of the person 
who is to answer them and the name or de­
scriptive title and address of the officer before 
whom the deposition is to be taken. Within 
10 days thereafter a party so served may serve 
cross interrogatories upon the party proposing 
to take the deposition. Within 5 days there" 
after the latter may serve redirect ,interroga­
tories upon a party who has served cross 
interrogatories. Within 3 days after being 
served with redirect interrogatories, a party 
may serve re-cross interrogatories upon the 
party proposing to take the deposition. 

(b) Officer to Take Responses and Prepare 
Record. A copy of the notice and copies of 
all interrogatories served shall be delivered 
by the party taking the deposition to the of­
ficer designated in the notice, who shall pro­
ceed promptly, in the manner provided by 
Rule 1.24(c), (e) and (f) to take the testimony 
of the witness in response to the interrogatories 
and to prepare, certify, and file or mail the 
deposition, attaching thereto the copy of the 
notice and the interrogatories received by him. 

(c) Notice of Filing. When the deposition 
is filed the party taking it shall promptly give 
notice thereof to all other parties. 

(d) Orders for the Protection of Parties 
and Deponents. After the service of interroga­
tories and prior to the taking of the testimony 
of the deponent, the court in which the action 
is pending, on motion promptly made by a 
party or a deponent, upon notice and good 
cause shown, may make any order specified in 
Rule 1.27 which is appropriate and just or an 
order that the deposition shall not be taken 
before the officer designated in the notice or 
that it shall not be taken except upon oral 
examination. 

Committee Note: Common Law Rule 24 and 
Equity Rule 47 (d) . 

RULE 1.26. EFFECT OF ERRORS AND 
IRREGULARITIES IN DEPOSITIONS. 

(a) As to Notice. All errors and irregu­
larities in the notice for taking a deposition 
are waived unless written objection is promptly 
served upon the party giving the notice. 

(b) As to Disqualification of Officers. 
Objection to taking a deposition because of 
disqualification of the officer before whom 
it is to be taken is waived unless made before 
the taking of the deposition begins or as soon 
thereafter as the disqualification becomes 
known or could be discovered with reasonable 
diligence. 

(c) As to Taking of Deposition. 
(1) Objections to the competency of a 
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witness or to the competency, relevancy, or 
materiality of testimony are not waived by 
failure to make them before or during the tak­
ing of the deposition, unless the ground of 
the objection is one which might have been 
obviated or removed if presented at that time. 

(2) Errors and irregularities occurring at 
the oral examination in the manner of taking 
the deposition, in the form of the questions 
or answers, in the oath or affirmation, or in 
the conduct of parties and errors of any kind 
which might be obviated, removed, or cured 
if promptly presented, are waived unless sea­
sonable objection thereto is made at the taking 
of the deposition. 

(3) Objections to the form of written in­
terrogatories submitted under Rule 1.27 are 
waived unless served in writing upon the party 
propounding them within the time allowed for 
serving the succeeding cross or other inter­
rogatories and with 3 days after service of the 
last interrogatories authorized. 

(d) As to Completion and Return of Depo­
sition. Errors and irregularities in the man­
ner in which the testimony is transcribed or 
the deposition is prepared, signed, certified, 
sealed, indorsed, transmitted, filed, or other­
wise dealt with by the officer under Rules 
1.24 and 1.25 are waived unless a motion to 
suppress the deposition or some part thereof 
is made with reasonable promptness after such 
defect is, or with due diligence might have 
been, ascertained. 

Committee Note: Common Law Rule 25, Equity 
Rule 47 (d) and Equity Rule 53. 

RULE 1.27. INTERROGATORIES TO 
PARTIES. 

Any party may serve upon any other party 
written interrogatories to be answered by the 
party served or, if the party served is a public 
or private corporation or a partnership or 
association, by any officer or agent, who shall 
furnish such information as is available to 
the party. Interrogatories may be served after 
commencement of the action and without leave 
of court, except that, if service is made by 
the plaintiff within 10 days after such com­
mencement, leave of court granted with or 
without notice must first be obtained. The 
interrogatories shall be answered separately 
and fully in writing under oath. The answers 
shall be signed by the person making them; 
and the party upon whom the interrogatories 
have been served shall serve a copy of the 
answers on the party submitting the interroga­
tories, unless the court, on motion and notice 
and for good cause shown, enlarges or shortens 
the time. Within 10 days after service of 
interrogatories a party may serve written ob­
jections thereto together with a notice of hear­
ing the objections at the earliest practicable 
time. Answers to interrogatories to which 
objection is made shall be deferred until the 
objections are determined. 

Interrogatories may relate to any matters 
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which can be inquired into under Rule 1.21 (b) 
and the answers may be used to the same ex­
tent as provided in Rule 1.21 (d) for the use 
of the deposition of a party. Interrogatories 
may be served after a deposition has been 
taken, and a deposition may be sought after 
interrogatories have been answered, but the 
court, on motion of the deponent or the party 
interrogated, may make such protective order 
as justice may require. The number of inter­
rogatories or of sets of interrogatories to be 
served is not limited except as justice requires 
to protect the party from annoyance, expense, 
embarrassment, or oppression. The provisions 
of Rule 1.24(b) are applicable for the protec­
tion of the party from whom answers to in­
terrogatories are sought under this rule. 

Answers made by a party shall not be bind­
ing on a co-party. 

Committee Note: Common Law Rule 26 and 
Equity Rule 47 (d). 

RULE 1.28. DISCOVERY AND PRODUC­
TION OF DOCUMENTS AND THINGS FOR 
INSPECTION, COPYING OR PHOTOGRAPH­
ING. 

Upon motion of any party showing good 
cause therefor and upon notice to all other 
parties, and subject to the provisions of Rule 
1.24(b), the court in which an action is pend­
ing, may (I) order any party to produce and 
permit the inspection and copying or photo­
graphing, by or on behalf of the moving party, 
of any designated documents, papers, books, 

· accounts, letters, photographs, objects, or 
tangible things, not privileged, which consti­
tute or contain evidence relating to any of the 
matters within the scope of the examination 
permitted by Rule 1.21 (b) and which are in 
his possession, custody, or control; or (2) order 
any party to permit entry upon designated 
land or other property in his possession or 
control for the purpose of inspecting, measur­
ing, surveying, or photographing the property 
or any designated object or operation thereon 
within the scope of the examinations permitted 
by Rule 1.21 (b). The order shall specify the 
time, place, and manner of making the inspec­
tion and taking the copies and photographs 
and may prescribe such terms and conditions 
as are just. 

Committee Note: Common Law Rule 27 and 
Equity Rule 47(d). 

RULE 1.29. EXAMINATION. PHYSICAL 
AND MENTAL EXAMINATION OF PARTIES 
AND EXAMINATION OF PROPERTY. 

(a) Order for Examination. In any action 
in which the mental or physical condition of 
a party or injury to property is in controversy, 
the court in which the action is pending may, 
in advance of the trial, order such party to 
submit to a physical or mental examination 
by a physician or other such qualified expert, 
or may order an examination of the property 
alleged to have been damaged or injured by 
the defendant or his agent, or of the party 
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alleged to have caused the damage or injury. 
The order may be made only upon good cause 
shown and upon notice to the party to be ex­
amined and to all other parties and to all per­
sons in whose custody such property may then 
be, and shall specify the time, place, manner, 
condition and scope of the examination and 
the person or persons by whom it is to be 
made. 

(b) Report of Findings. 
(1) If requested by the person examined, 

the party causing the examination to be made 
shall deliver to him a copy of a detailed writ­
ten report of the examining physician, or other 
such qualified expert, setting out his findings 
and conclusions. After such request and de­
livery, the party causing the examination to 
be made shall be entitled upon request to re­
ceive from the party examined a like report 
of any examination, previously or thereafter 
made, of the same mental or physical condition. 
If the party examined refuses to deliver such 
report, the court, on motion and notice, may 
make an order requiring delivery on such terms 
as are just, and if a physician or other such 
qualified expert fails or refuses to make such 
a report, the court may exclude his testimony 
if offered at the trial. 

(2) By requesting and obtaining a report 
of the examination so ordered or by taking the 
deposition of the examiner, the party examined 
waives any privilege he may have in that action 
or any other involving the same controversy 
regarding the testimony of every other person 
who has examined or may thereafter examine 
him in respect of the same mental or physical 
condition. 

Committee Note: Common Law Rule 28 and 
Equity Rule 47 (d). 

RULE 1.30. ADMISSION OF FACTS AND 
GENUINENESS OF DOCUMENTS. 

(a) Request for Admission. After com­
mencement of an action a party may serve 
upon any other party a written request for the 
admission by the latter of the genuineness of 
any relevant documents described in and ex­
hibited with the request or of the truth of any 
relevant matters of fact set forth in the re­
quest. If a plaintiff desires to serve a request 
within 10 days after commencement of the 
action leave of court, granted with or without 
notice, must be obtained. Copies of the docu­
ments shall be served with the request unless 
copies have already been furnished. Each of 
the matters of which an admission is requested 
shall be deemed admitted unless, within a 
period designated in the request, not less than 
10 days after service thereof or within such 
shorter or longer time as the court may allow 
on motion and notice, the party to whom the 
request is directed serves upon the party re­
questing the admission either (1) a sworn 
statement denying specifically the matters of 
which an admission is requested or setting 
forth in detail the reasons why he cannot truth-
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fully admit or deny those matters or (2) writ­
ten objections on the ground that some or all 
of the requested admissions are privileged or 
irrelevant or that the request is otherwise 
improper in whole or in part together with a 
notice of hearing the objections at the earliest 
practicable time. If written objections to a 
part of the request are made, the remainder 
of the request shall be answered within the 
period designated in the request. A denial 
shall fairly meet the substance of the requested 
admission, and when good faith requires that 
a party deny only a part or a qualification 
of a matter of which an admission is requested, 
he shall specify so much of it as is true and 
deny only the remainder. 

(b) Effect of Admission. Any admission 
made by a party pursuant to such request is 
for the purpose of the pending action only and 
neither constitutes an admission by him for 
any other purpose nor may be used against 
him in any other proceeding. 

Committee Note: Common Law Rule 29 and 
Equity Rule 47 (d). 

RULE 1.31. REFUSAL TO MAKE DIS­
COVERY 1 CONSEQUENCES. 

(a) Refusal to Answer. If a party or other 
deponent refuses to answer any question pro­
pounded upon oral examination, the examina­
tion shall be completed on other matters or 
adjourned, as the proponent of the question 
may prefer. Thereafter, on reasonable notice 
to all persons affected thereby, the proponent 
of the question may apply to the circuit court 
in the county where the deposition is taken, 
if taken out of the county where the case is 
pending, or the court having jurisdiction of 
the cause if the deposition is taken in the coun­
ty where the case is pending, for an order com­
pelling an answer. Upon the refusal of a 
deponent to answer any interrogatory sub­
mitted under Rule 1.25 or upon the refusal of 
a party to answer any interrogatory submitted 
under Rule 1.27 the proponent of the question 
may on like notice make like application for 
such an order. If the motion is granted and 
the court hearing the motion finds that the re­
fusal was without substantial justification, it 
may enforce its order by contempt. The court 
having original jurisdiction of the cause may 
require the refusing party or deponent and the 
party or attorney advising the refusal or either 
of them to pay to the examining party the 
amount of the reasonable expenses incurred 
in obtaining the order, including reasonable 
attorney's fees. If the motion is denied by 
the court hearing it and said court finds that 
the motion was made without substantial justi­
fication, the court having original jurisdiction 
of the cause may require the examining party 
or the attorney advising the motion or both of 
them to pay to the refusing party or witness 
the amount of the reasonable expenses in­
curred in opposing the motion, including rea­
sonable attorney's fees. 
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(b) Failure to Comply with Order. 
(1) Contempt. If a party or other witness 

refuses to be sworn or refuses to answer any 
question after being directed to do so by the 
circuit court in the county in which the depo­
sition is being taken, the refusal shall be con­
sidered a contempt of that court. 

(2) Other Consequences. If any party or 
an officer or managing agent of a party refuses 
to obey an order made under subdivision (a) 
of this rule requiring him to answer designated 
questions, or an order made under Rule 1.28 
to produce any document or other thing for 
inspection, copying, or photographing or to 
permit it to be done, or to permit entry upon 
land or other property, or an order made under 
Rule 1.29 requiring him to submit to a physical 
or mental examination, the court may make 
such orders in regard to the refusal as are just, 
and among others ·the following: 

(i) An order that the matters regard­
ing which the questions were asked or the char­
acter or description of the thing or land, or 
the contents of the paper, or the physical or 
mental condition of the party, or any other 
designated facts shall be taken to be estab­
lished for the purposes of the action in accord­
ance with the claim of the party obtaining 
the order; 

(ii) An order denying the disobedient 
party the privilege of supporting or opposing 
designated claims or defenses, or prohibiting 
him from introducing in evidence designated 
documents or things or items of testimony, or 
from introducing evidence of physical or 
mental condition; 

(iii) An order striking out pleadings or 
parts thereof, or staying further proceedings 
until the order is obeyed, or dismissing the 
action or proceeding or any part thereof or 
rendering a judgment by default against the 
disobedient party; 

(iv) An order in lieu of any of the 
foregoing orders or in addition thereto direct­
ing the arrest of any party or agent of a party 
for disobeying any of such orders except an 
order to submit to a physical or mental ex­
amination. 

(c) Expenses on Refusal to Admit. If a 
party, after being served with a request under 
Rule 1.30 to admit the genuineness of any docu­
ments or the truth of any matters of fact, 
serves a sworn denial thereof and if the party 
requesting the admissions thereafter proves 
the genuineness of any such document or the 
truth of any such matter of fact, he may apply 
to the court for an order requiring the other 
party to pay him the reasonable expenses in­
curred in making such proof including reason­
able attorney's fees. Unless the court finds 
that there were good reasons for the denial 
or that the admissions sought were of no sub­
stantial importance, the order shall be made. 

(d) Failure of Party to Attend or Serve 
Answers. If a party or an officer or managing 
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agent of a party wilfully fails to appear before 
the officer who is to take his deposition, after 
being served with a proper notice, or fails to 
serve answers to interrogatories submitted 
under Rule 1.27 after proper service of such 
interrogatories, the court on motion an.d notice 
may strike out all or any part of any pleading 
of that party or dismiss the action or proceed­
ing or any part thereof, or enter a judgment 
by default against that party. 

Committee Note: Common Law Rule 30 and 
Equity Rule 47 <d>. 

RULE 1.32. DEPOSITIONS DE BENE 
ESSE. 

(a) When Such Depositions May Be Taken: 
Notice. The testimony of any witness may be 
taken by deposition de bene esse, either within 
or without the United States, when the witness 
resides out of the county in which the cause 
is pending, or is bound on a voyage at sea, or 
is ·about to leave the State of Florida, or to 
go out of the county in which the cause is pend­
ing before the time of trial or final hearing, or 
when he is old and infirm. The deposition may 
be taken before any notary public or judicial 
officer or before any officer authorized by the 
statutes of the State of Florida to take acknowl­
edgments or proof of execution of deeds. The 
officer before whom such deposition shall be 
taken shall not be of counsel to either of the 
parties or interested in the event of the cause. 
Reasonable notice must first be given in writ­
ing by the party proposing to take such deposi­
tion to the opposite party of record, which 
notice shall state the name of the witness or 
witnesses, the time and place of taking his 
deposition, the name of the officer to take 
the same, and the reason for taking such depo­
sition. Whenever, by reason of the absence 
from the jurisdiction of the court of the adverse 
party or his attorney of record or for any other 
reason, the giving of such notice herein re­
quired shall be impracticable, it shall be lawful 
to take such depositions as there may be urgent 
necessity for taking upon such notice as the 
judge of the court in which the action is pend­
ing shall think reasonable and shall by his 
order direct upon the application of the party 
desiring to take such depositions. Any person 
may be compelled to appear and depose as 
provided in this act in the same manner as 
witnesses may be compelled to appear and 
testify in court. · 

(b) Oath of Witness: Committing Testi­
mony in Writing. Every person deposing as 
provided in the preceding paragraph shall be 
cautioned and sworn to testify the whole truth, 
and shall be carefully examined. Such testi­
mony shall be reduced to writing or type­
writing by the officer taking the deposition, 
or by some person under his personal super­
vision or by the deponent himself in the of­
ficer's presence; and shall, after being reduced 
to writing or typewriting, be subscribed by the 
witness, unless such subscription shall be 
waived by the parties. 
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(c) Certification and Return. Every such 
deposition, together with a certificate of the 
reasons aforesaid of taking such deposition 
and the notice, if any, given to the adverse 
party, shall be by such officer sealed up and 
directed to such court and shall remain under 
his seal until opened by the judge or the clerk 
of such court or by consent of the parties. The 
depositions sealed as aforesaid may be sent 
by United States mail by the officer taking the 
same to the clerk of the court in which such 
cause is pending, or may be delivered into the 
court or to the clerk of the court by such 
officer or by a party to the cause, his agent 
or solicitor; but if returned by private hand 
of a party or his agent or solicitor the person 
so :returning it must make oath before the court 
or the clerk that he received the deposition 
sealed as aforesaid from the officer taking it 
and that it has been in his possession ever 
since, and has not been opened or altered. 

(d) Optional Procedure. Nothing herein 
shall be taken to modify or repeal any other 
law or rule of court providing for other 
methods of taking depositions, but the method 
of taking depositions herein prescribed shall 
be an optional procedure for the taking of 
depositions in causes pending in courts of the 
State of Florida to which these rules apply. 

Committee Note: Equity Rule 47. See also F.S. 
90.23. 

RULE 1.33. DEPOSITION DEEMED PUB­
LISHED WHEN FILE:O. 

Upon the filing of any deposition or affidavit 
taken under any rule or statute it shall be 
deemed published, unless otherwise ordered 
by the court, and may be opened and examined 
by any party in the presence of the Clerk. 

Committee Note: Adaptation of Equity Rule 52. 

RULE 1.34. SUBPOENA. 
(a} For Attendance of Witnesses; Form; 

Issuance. Every subpoena shall be . issued by 
the clerk under the seal of the court, shall 
state the name of the court and the title of 
the action or suit, and shall command each 
person to whom it is directed to attend and 
give testimony at a time and place therein 
specified. The clerk shall issue a subpoena 
for the production of documentary evidence, 
signed and sealed but otherwise in blank, to 
a party requesting it, who shall fill it in before 
service. 

(b) For Production of Documentary Evi­
dence. A subpoena may also command the 
person to whom it is directed to produce the 
books, papers, documents, or tangible things 
designated therein; but the court, upon motion 
made promptly and in any event at or before 
the time specified in the subpoena for com­
pliance therewith, may (1) quash or modify 
the subpoena if it is unreasonable and oppres­
sive or (2) condition denial of the motion upon 
the advancement by the person in whose behalf 
the subpoena is issued of the reasonable cost 
of producing the books, papers, documents, or 
tangible things. 
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(c) Service. A subpoena may be served by 
any person authorized by law or by these rules 
to serve process. Service of a subpoena upon 
a person named therein shall be made by de­
livering a copy thereof to such person and by 
tendering to him the fees for one day's attend­
ance and the mileage allowed by law. 

(d) Subpoena for Taking Depositions; 
Place of Examination. 

(1) Proof of service of a notice to take a 
deposition as provided in Rules 1.24 (a) and 
1.25 (a) constitutes a sufficient authorization 
for the issuance by the clerk of the court in 
which the deposition is to be taken of subpoenas 
for the persons named or described therein. The 
subpoena may command the person to whom it 
is directed to produce designated books, papers, 
documents, or tangible things which constitute 
or contain evidence relating to any of the mat­
ters within the scope of the examination per­
mitted by Rule 1.21 (b), but in that event the 
subpoena will be subject to the provisions of 
Rule 1.24(b) and subdivision (b) of this Rule. 

(2) A person may be required to attend 
an examination only in the county wherein he 
resides or is employed or transacts his business 
in person, or at such other convenient place as 
may be fixed by an order of court. 

(e) Contempt. Failure by any person with­
out adequate excuse to obey a subpoena served 
upon him may be deemed a contempt of the 
court from which the subpoena issued. 

Committee Note: New to our rules of practice, 
and an adaptation of Federal Rule 45. 

RULE 1.35. DISMISSAL OF ACTIONS. 
(a) Voluntary Dismissal; Effect Thereof. 

(1) By Plaintiff; By Stipulation. Subject 
to the provisions hereof, an action may be dis­
missed by the plaintiff without order of court 
(i) by filing a notice of dismissal at any time 
before service by the adverse party of an 
answer or of a motion for summary judgment 
or decree, whichever first occurs, or (ii) by 
filing a stipulation of dismissal signed by all 
parties who have appeared in the action. Un­
less otherwise stated in the notice of dismissal 
or stipulation, the dismissal shall be without 
prejudice, except that a dismissal shall operate 
as an adjudication upon the merits when filed 
by a plaintiff who has once dismissed in any 
court of this State an action based on or in­
cluding the same claim. 

(2) By Order of Court. Except as provided 
in paragraph (1) of this subdivision of this 
rule, an action shall not be dismissed at the 
plaintiff's instance save upon order of the 
court and upon such terms and conditions as 
the court deems proper. If a counterclaim has 
been served by a defendant prior to the service 
upon him of the plaintiff's motion to dismiss, 
the action shall not be dismissed against the 
defendant's objection unless the counterclaim 
can remain pending for independent adjudica­
tion by the court. Unless otherwise specified 
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in the order, a dismissal under this paragraph 
shall be without prejudice. 

(b) Involuntary Dismissal; Effect Thereof. 
For failure of the plaintiff to comply with any 
order of court, a defendant may move for dis­
missal of any action or of any claim against 
him. After the plaintiff has completed the 
presentation of his evidence, the defendant, 
without waiving his right to offer evidence 
in the event the motion is not granted, may 
move for a dismissal on the ground that upon 
the facts and the Jaw the plaintiff has shown 
no right to relief. Unless the court in its order 
for dismissal otherwise specifies, a dismissal 
under this subdivision, and any dismissal not 
provided for in this rule, other than a dis­
missal for Jack of jurisdiction or for improper 
venue, shall operate as an adjudication upon 
the merits; except, however, that nothing 
stated herein shall preclude a non-suit from 
being taken pursuant to any applicable statute. 

(c) Dismissal of Counterclaim or Cross­
Claim. The provisions of this rule shall apply 
to the dismissal of any counterclaim or cross­
claim. A voluntary dismissal by the claimant 
alone pursuant to paragraph (1) of subdivision 
(a) of this rule shall be made before a respon­
sive pleading is served or, if there is none, 
before the introduction of evidence at the trial 
or hearing. 

(d) Costs of Previously Dismissed Action. 
If a plaintiff who has once dismissed an action 
in any court of this state commences an action 
based upon or including the same claim against 
the same defendant, in any court in this State, 
the court may make such order for the pay­
ment of costs of the action previously dismissed 
as it may deem proper and may stay the pro­
ceedings in the action until the plaintiff has 
complied with the order. 

Committee Note: Common Law Rule 35. 

RULE 1.36. SUMMARY JUDGMENT OR 
DECREE. 

(a) For Claimant. A party seeking to re­
cover upon a claim, counterclaim or cross-claim 
or to obtain a declaratory judgment or decree 
may, at any time after the expiration of 20 
days from the commencement of the action or 
after service of a motion for summary judg­
ment or decree by the adverse party, move 
with or without supporting affidavits for a 
summary judgment or decree in his favor upon 
all or any part thereof. 

(b) For Defending Party. A party against 
whom a claim, counterclaim, or cross-claim is 
asserted or a declaratory judgment or decree 
is sought may, at any time, move with or with­
out supporting affidavits for a summary judg­
ment or decree in his favor as to all or any part 
thereof. 

(c) Motion and Proceedings Thereon. The 
motion shall be served at least 10 days before 
the time fixed for the hearing. The adverse 
party· prior to the day of hearing may serve 
opposing affidavits. The judgment or decree 
sought shall be rendered forthwith if the 
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pleadings, depositions and admissions on file, 
together with the affidavits, if any, show that 
there is no genuine issue as to any material 
fact and that the moving party is entitled to 
a judgment or decree as a matter of law. A 
summary judgment or decree, interlocutory in 
character, may be rendered on the issue · of 
liability alone although there is a genuine issue 
as to the amount of damages. 

(d) Case Not Fully Adjudicated on Motion. 
If a motion under this rule judgment or decree 
is not rendered upon the whole case or for all 
the relief asked and a trial, or the taking of 
testimony and a final hearing, is necessary, the 
court at the hearing of the motion, by exam­
ining the pleadings and the evidence before 
it and by interrogating counsel, shall if prac­
ticable ascertain what material facts exist 
without substantial controversy and what ma­
terial facts are actually and in good faith con­
troverted. It shall thereupon make an order 
specifying the facts that appear without sub­
stantial controversy, including the extent to 
which the amount of damages or other relief 
is not in controversy, and directing such 
further proceedings in the action as are just. 
Upon the trial or final hearing of the action 
the facts so specified shall be deemed estab­
lished, and the trial or final hearing shall be 
conducted accordingly. 

(e) Form of Affidavits; Further Testimony. 
Supporting and opposing affidavits shall be 
made on personal knowledge, shall set forth 
such facts as would be admissible in evidence, 
and shall show affirmatively that the affiant 
is competent to testify to the matters stated 
herein. Sworn or certified copies of all papers 
or parts thereof referred to in an affidavit 
shall be attached thereto or served therewith. 
The court may permit affidavits to be supple­
mented or opposed by depositions or by further 
affidavits. 

(f) When Affidavits Are Unavailable. 
Should it appear from the affidavits of a party 
opposing the motion that he cannot for reasons 
stated present by affidavit facts essential to 
justify his opposition, the court may refuse 
the application for judgment or decree or may 
order a continuance to permit affidavits to 
be obtained or depositions to be taken or dis­
covery to be had or may make such other order 
as is just. 

(g) Affidavits Made in Bad Faith. Should 
it appear to the satisfaction of the court at 
any time that any of the affidavits presented 
pursuant to this rule are presented in bad faith 
or solely for the purpose of delay, the court 
shall forthwith order the party employing them 
to pay to the other party the amount of the 
reasonable expenses which the filing of the 
affidavits caused him to incur, including rea­
sonable attorney's fees, and any offending 
party or attorney may be adjudged guilty of 
contempt. 

Committee Note: Consolidation of Common Law 
Rule 43 and Equity Rule 40, with subsection (h) 
of Equity Rule 40 dropped. 
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RULE 1.37. EVIDENCE. 
(a) Adverse Witness. A party may inter­

rogate any unwilling or hostile witness by 
leading questions. A party may call an adverse 
party or an officer, director, or managing agent 
of a public or private corporation or of a part­
nership or association which is an adverse 
party, and interrogate him by leading questions 
and contradict and impeach him in all respects 
as if he had been called by the adverse party, 
and the witness thus called may be contra­
dicted and impeached by or on behalf of the 
adverse party also, and may be cross examined 
by the adverse party only upon the subject 
matter of his examination in chief. 

(b) Record of Excluded Evidence. In an 
action tried by a jury, if an obje(:tion to a 
question propounded to a witness is sustained 
by the court, the examining attorney may make 
a specific offer of what he expects to prove 
by the answer of the witness. The court may 
require the offer to be made out of the hearing 
of the jury. The court may add such other 
or further statement as clearly shows the char­
acter of the evidence, the form in which it was 
offered, the objection made, and the ruling 
thereon. In actions tried without a jury the 
same procedure may be followed, except that 
the court upon request shall take and report 
the evidence in full, unless it clearly appears 
that the evidence is not admissible on any 
ground or that the witness is privileged. 

Committee Note: Adaptation of Common Law 
Rule 37 and Federal Rule 43 (b) and (c). It is 
new as a rule of practice applicable to suits in 
equity. 

RULE 1.38. C 0 R R E C T I 0 N OF JUDG­
MENTS, DECREES AND PROCEEDINGS. 

Clerical mistakes in judgments, decrees, or­
ders or other parts of the record and errors 
therein arising from oversight or omissions 
may be corrected by the court at any time of 
its own initiative or on the motion of any party 
and after such notice, if any, as the court 
orders. During the pendency of an appeal, 
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such mistakes may be so corrected before the 
appeal is entered in the appellate court, and 
thereafter while the appeal is pending may be 
so corrected with leave of the appellate court. 

Committee Note: Consolidation of Common Law 
Rule 53 and Equity Rule 68. 

RULE 1.39. TRANSFERS OF ACTIONS 
ERRONEOUSLY BEGUN. 

(a) If at any time it appears that an action 
has been commenced either in equity or at law 
when it should have been brought on the op­
posite side of the court it shall be , forthwith 
transferred to the proper side and proceeded 
with without interruption. In such case the 
court, without notice, may enter an order 
noting that the case was brought on the wrong 
side of the court and further ordering the 
clerk to docket the case on the proper side. 
The case shall proceed thereafter as though it 
were originally instituted on the proper side 
of the court and no further amendments shall 
be necessary to change phraseology in the 
pleadings so far as this error is concerned. 
The case shall proceed as though originally in­
stituted on the proper side of the court. 

(b) If at any time it should appear that a 
suit is pending in the wrong court of any 
county it may be transferred to the proper 
court within said county upon the same con­
ditions and by the same method, as provided 
in 1.39 (a), except that a certified copy of the 
order' entered by the original court shall be 
transmitted with the file to the proper court. 

Committee Note: Adapted from Equity Rule 75. 

RULE 1.40. DISCOVERY IN AID OF EX­
ECUTION. In aid of a judgment, decree or 
execution, the judgment creditor or his suc­
cessor in interest, when that interest appears 
of record may examine any person, including 
the judgment debtor, in the manner provided 
in these rules for taking depositions. 

Committee Note: This is a new ruie of practice. 
See Federal Rule 69 (a). 
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ACTIONS AT LAW ONLY 

SECTION II 

RULE 2.1. DEMAND FOR JURY TRIAL­
WAIVER. 
' (a) Right Preserved. The right of trial by 
jury as declared by the Constitution or by 
statute shall be preserved to the parties in­
violate. 

(b) Demand. Any party may demand a 
trial by jury of any issue triable of right by 
a jury, by serving upon the other party a 
demand therefor in writing at any time after 
commencement of the action and not later 
than 10 days after the service of the last plead­
ing directed to such issue. Such demand may 
be indorsed upon a pleading of the party. 

(c) Specification of Issues. In his demand 
a party may specify the issues which he wishes 
so tried; otherwise he shall be deemed to have 
demanded trial by jury for all the issues so 
triable. If he has demanded trial by jury for 
only some of the issues, any other party within 
10 days after service of the demand or such 
lesser time as the court may order, may serve 
a demand for trial by jury of any other or all 
of the issues of fact in the action triable by 
jury. 

(d) Waiver. The failure of a party to serve 
a demand as required by this rule and to file 
it as required by these rules shall constitute 
a waiver by him of trial by jury. If waived, 
a jury trial may not be granted without the 
consent of the parties. A demand for trial 
by jury made as herein providQd may not be 
withdrawn without the consent of the parties. 

Committee Note: Common Law Rule 31. 

RULE 2.2. TRIAL D 0 C K E T - WHAT 
CASES- WHEN SOUNDED. 

(a) What Cases. When a cause shall be 
ready for trial, either plaintiff or defendant 
may, at least fifteen (15) days before the 
commencement of a term of the court, serve 
on the opposing party a notice in writing that 
the case is ready for trial and will be placed 
on the trial calendar at the next ensuing term. 
If such notice is filed fifteen days before the 
commencement of such term the clerk shall 
enter the case upon the trial docket. 

(b) When Sounded. The trial docket shall 
be sounded for the setting of cases for trial on 
the Tuesday before the opening day of said 
term, in the courtroom of said court at 2:00 
P. M. or thereafter upon one week's notice 
by the clerk to the parties, which sounding 
and setting of causes shall be by the judge, 
or by the clerk of said court in the judge's 
absence. 

(c) Adding New Cases. Any case ready 
for trial, whether arriving at issue before or 
during the term, after fifteen days' notice 
given by any attorney of record or the clerk 
of the court may at the discretion of the court 
be set for trial during said term. 

Committee Note: Largely Common Law Rule 32. 
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RULE 2.3. CASES WHEN SET - TRIED, 
CONTINUED OR DISMISSED. 

When a cause is duly set for trial and is 
called in its order, the same must be tried, 
continued, dismissed, or placed at the foot of 
the docket or trial calendar. 

Committee Note: Common Law Rule 33. 

RULE 2.4. CONTINUANCES. 
(a) Motion For. A motion for continuance 

may be made only before or at the time the 
case is set for trial, unless good cause for 
failure so to move is · shown or unless the 
ground for the motion arose after the cause 
was set for trial. 

(b) Contents. The motion for continuance 
shall be in writing. It shall state fully and 
clearly all of the facts which the movant con­
ceives may entitle him in law to such continu­
ance. If continuance is S'JUght on the ground 
of non-availability of a witness, the motion 
must show when it is believed the witness will 
be available. 

(c) Copy To Be Served. A copy of the mo­
tion shall be served upon the attorneys of 
record for the opposing party together with a 
notice of the time, the place and the judge 
before whom said motion will be called for 
hearing. 

(d) For What Time. No continuance shall 
be granted for any longer time than it shall 
affirmatively appear that the ends of justice 
require. 

Committee Note: Adaptation of Common Law 
Rule 34. 

RULE 2.5. DOCUMENTARY EVIDENCE­
TO BE FILED AND MARKED BY CLERK. 

When documentary evidence is introduced in 
a cause, the clerk shall indorse upon the same 
an identifying number or symbol, and when 
proffered or admitted in evidence, it shall be 
filed by him and c9nsidered in the custody of 
the court and not withdrawn except with writ­
ten leave of court. 

Committee Note: Adaptation of Common Law 
Rule 38. 

RULE 2.6. EXCEPTIONS UNNECESSARY. 
(a) Adverse Ruling. For appellate pur­

poses, no exception shall be necessary to any 
adverse ruling, order, instruction or thing 
whatsoever said or done at the trial or prior 
thereto or after verdict, which thing was said 
or done after objection made and considered by 
the trial court, and which affected the sub­
stantial rights of the party complaining and 
which is assigned as error. 

(b) Not later than at the close of the evi­
dence, or at such earlier time during the trial 
as the court may reasonably direct, it shall be 
the duty of the parties to the cause to file writ­
ten requests that the court charge the jury 
on the law as set forth in such requests. The 
court shall then require counsel to appear be­
fore it for the purpose of a conference to settle 
the charges to be given . At such conference 
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all objections shall be made and ruled upon 
and the court shall likewise inform counsel at 
said conference of such general charges as it 
will give. No party may assign as error the 
giving of any charge unless he objects thereto 
at such time, nor the failure to give any charge 
unless he shall have requested the same. The 
court shall charge the jury after the argu­
ments are completed. 

(c) Orders on New Trial, Directed Verdicts, 
Non-Suits, etc. In order to entitle the party 
against whom such ruling is made to have the 
same reviewed by the appellate court, it shall 
not be necessary to object or except to any 
order granting or denying motions for new 
trials, directed verdicts, non-suits, or judg­
ments non obstante veredicto, or in arrest of 
judgment. 

(d) New Trials, Review of Order Granting. 
In every case in which the trial court shall 
enter an order granting a motion for a new 
trial, the trial judge shall indicate in the order 
granting said motion the particular ground or 
grounds upon which said motion was granted. 

Committee Note: Common Law Rule 39. 

RULE 2.7. MOTION FOR A DIRECTED 
VERDICT. 

(a) Effect. A party who moves for a di­
rected verdict at the close of the evidence 
offered by the adverse party may offer evi­
dence in the event the motion is denied without 
having reserved the right to do so and to the 
same extent as if the motion had not been made. 
The denial of a motion for a directed verdict 
shall not operate to discharge the jury. 

A motion for a directed verdict shall state 
the specific grounds therefor. 

(b) Reservation of Decision on Motion. 
Whenever a motion for a directed verdict made 
at the close of all of the evidence is denied or 
for any reason is not granted, the court is 
deemed to have submitted. the action to the 
jury at such time subject to a later determina­
tion of the legal questions raised by the motion. 
Within 10 days after the reception of a verdict, 
a party who has moved for a directed verdict 
may move to have the verdict and any judgment 
entered thereon set aside and to have judgment 
entered in accordance with his motion for a 
directed verdict; or if a verdict was not re­
turned such party, within 10 days after the 
jury has been discharged, may move for judg­
ment in accordance with the motion for a 
directed verdict. 

(c) A motion for a new trial may be joined 
with this motion, or a new trial may be prayed 
for in the alternative. If a verdict was re­
turned the court may allow the judgment to 
stand or may reopen the judgment and either 
order a new trial or direct the entry of judg­
ment as if the requested verdict had been di­
rected. If no verdict was returned the court 
may direct the entry of judgment as if the 
requested verdict had been directed or may 
order a new trial. 

Committee Note: Common Law Rule 40. 

RULE 2.8. MOTIONS FOR NEW TRIAL. 
(a) Grounds. A new trial may be granted 

to all or any of the parties and on all or a part 
of the issues in an action in which there has 
been a trial by jury, for any of the reasons for 
which new trials have heretofore been granted 
in such cases. A new trial may be granted 
in an action tried without a jury on grounds 
that heretofore were grounds for a rehearing 
in a suit in equity; and in such cases the court 
may open the judgment, if one has been en­
tered, take additional testimony, and direct the 
entry of a new judgment. 

(b) Time for Motion. A motion for new 
trial shall be served not later than 10 days 
after the rendition of verdict. 

(c) On Initiative of Court. Not later than 
10 days after the rendition of a verdict, the 
court of its own initiative may order a new trial 
for any reason for which it might be granted a 
new trial on motion of a party, and in the order 
shall specify the specific grounds upon which 
the new trial is awarded. 

(d)Motion to Amend Judgment. Within 10 
days after the rendition of a verdict, either 
party may move the court to alter or amend 
the judgment to conform to the evidence and 
the law, where the same can be lawfully done 
without a new trial, or such motion may be 
served with a motion for new trial, in the 
alternative. The court may, within such time, 
alter or amend a judgment for like reasons of 
its own initiative. 

(e) Necessity for Motion. Where an action 
has been tried by the court without a jury, 
the sufficiency of the evidence to support the 
judgment may be reviewed on appeal whether 
or not the party raising the question has made 
any objection thereto in the trial court, or made 
a motion for new trial or to alter or amend 
the judgment. 

(f) Matters of Record. - The grounds for a 
motion for new trial shall not be limited to 
matters in pais, and all errors in the record 
proper may be incorporated in a motion for 
new trial. If proper grounds exist therefor, 
the court may order a new trial, or correct the 
record, or alter or amend the judgment, as 
justice may require. 

Committee Note: Common Law Rule 41. 

RULE 2.9. JUDGMENT-DEFAULT. 
(a) If a party fails to serve a pleading at 

any time provided by these rules or fixed by 
the court, an adverse party may cause a de­
fault to be entered by the court or by the clerk 
on a day subsequent to the day on which such 
default occurs. A party may plead at any 
time until such default be entered. 

(b) Judgments final consequent upon the 
entry of defaults, for want of proper pleading, 
may be entered on the same day that the de­
fault is entered as well as any subsequent day. 
In cases where the action is upon an open ac­
count or other contract for the payment of 
money, not in writing, no final judgment upon 
default shall be entered by the clerk until 
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after the moving party has filed the proofs 
in support of his claim, all of which shall be in 
writing and shall be filed with the papers in 
the case. 

Committee Note: Substantially Common Law 
Rule 42. 

RULE 2.10. ATTACHMENT. 
(a) When Returnable, Property Seized. A 

writ of attachment shall be returnable when 
fully executed; or shall be returned by the of­
ficer when he shall be convinced that no prop­
erty can 'be found; and if property is seized 
under the writ, the writ shall be returned when 
the property seized shall have finally passed 
from the lien of said writ and control of the 
officer levying the attachment. At the time 
of each action taken under said writ, the officer 
shall endorse such action thereon. 

(b) Pleading, Practice and Procedure. In­
sofar as applicable and when not otherwise 
provided, the pleading, practice and procedure 
governing personal actions shall govern suits 
commenced by attachment. 

Committee Note: Common Law Rule 44. 

RULE 2.11. EJECTMENT. 
(a) Landlord Not a Defendant. When it 

shall be made to appear by answer before a 
trial that a party defendant in an action of 
ejectment is in possession as a tenant only 
and that his landlord is not a party to the 
cause, the landlord shall be made a party be­
fore further proceeding against said tenant, 
unless otherwise ordered by the court. 

(b) Death of Co-plaintiff. In case of 
the death of one or more of several plaintiffs 
in ejectment, where the right of the decedent 
does not survive to the remaining plaintiffs, 
the action may proceed at the suit of the sur­
viving plaintiff for such share of the property 
as he claims, or the legal representative of the 
deceased plaintiff may upon the suggestion of 
the death and the filing of a certified copy of 
his letters testamentary or of administration 
be made a party plaintiff upon his own motion, 
after notice to all parties plaintiff and all de­
fendants not in default. 

(c) Heirs, etc., As Plaintiff. In every case 
in which a party plaintiff to a suit in ejectment 
shall die, pending the suit, the heirs .or devisees 
of his property interest may likewise be made 
parties plaintiff, after notice to all parties 
plaintiff and defendants not in default. 

(d) Death of Co-defendant. In case of 
the death of one of several defendants in eject­
ment, a suggestion may be made of the death, 
and the action may proceed either as against 
the surviving defendants to judgment and 
execution, or be revived as against the legal 
representative and heirs or devisees of the 
deceased party. 

(e) Heirs, etc., As Defendant. If the legal 
representative and heirs or devisees of a de­
ceased co-defendant or sole defendant are 
proceeded against, such may be by amendment 
and original process or by order making them 
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a party and they shall be held to file the next 
pleading due, if any, after notice as provided 
by law, or pursuant to the requirements of 
original process. 

(f) Death of Personal Representative When 
Party. 'In every case in which the personal 
representative of a decedent may be a party 
plaintiff to a suit in ejectment, and shall die, 
his successor in office may be made a party 
plaintiff in lieu of such deceased personal 
representative; and in every case in which 
the personal representative of a decedent may 
be a party defendant to such a suit, and shall 
die, his successor in office shall be made a 
party defendant in lieu of such personal rep­
resentative. 

(g) Persons in Interest or Possession May 
Be Made Parties. If there shall be a person 
in interest or possession other than the execu­
tor or administrator of the deceased plaintiff 
or defendant, who should be made a party 
plaintiff or defendant to the suit, he may be 
made a party after such notice, in such manner, 
and upon such terms as to pleading as the 
court may direct. 

Committee Note: Common Law Rule 45. 
(h) Defense May Be Limited. Any defen­

dant in an action of ejectment shall be at 
liberty to limit his defense to a part of the 
property mentioned in the complaint describ­
ing such part with reasonable certainty. 

Committee Note: Common Law Rule 46. 
(i) Writs of Possession of Execution to Be 

Joint or Several. Where the plaintiff recovers 
in ejectment, he may have one writ of execu­
tion, embracing a habere facias possessionem 
for . the possession, and a fieri facias for his 
damages and costs, or he may, if he so elects, 
have separate writs, one a writ of habere 
facias possessionem for the possession, and a 
separate writ of fieri facias for his damages. 

Committee Note: Common Law Rule 47. 
( j) Chain of Title. The plaintiff with his 

complaint and the defendant with his answer 
shall file as a part thereof a statement setting 
forth chronologically the chain of title upon 
which he will rely at the trial. If any part 
of the chain of title is recorded, the statement 
shall set forth the names of the grantors and 
the grantees, and the book and page of the 
record thereof; if an unrecorded instrument 
is relied upon, a copy, thereof shall be attached. 
The court may require the original to be sub­
mitted to the opposite party for inspection. 
If the party relies upon a claim or right with­
out color of title, such statement shall so 
specify how and when such claim originated 
and the facts upon which such claim is based. 
If the defendant and plaintiff claim under a 
common source the statement need not deraign 
title prior to such common source. 

(k) Testing Sufficiency. If either party 
desire to test the legal sufficiency of any in­
strument or court proceeding in the chain of 
title of the opposite party, he shall do so before 
the trial day by a motion setting up his objec-
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tions with a copy of such instrument or court 
proceedings attached and giving notice of 
hearing as otherwise provided in these rules. 
Such motion shall be disposed of prior to the 
trial. Upon the hearing the court shall make 
such order as shall be proper. If either party 
determine that he will be unable to maintain 
his cause by reason of such order he may so 
state in the record and final judgment shall 
thereupon be entered by the court for the 
opposite party. 

Committee Note: Common Law Rule 48 . 

RULE 2.12. TRAVERSE OF GARNISHEE'S 
ANSWER- TIME FOR-DEFAULT- SCIRE 
FACIAS AND FINAL JUDGMENT. 

(a) Time for Traverse. When any garni­
shee answers at the time required by law 
and the plaintiff is not satisfied with the 
answer of any such garnishee, he shall within 
10 days thereafter file a statement traversing 
the allegations of the garnishee in such par­
ticulars as he desires, whereupon the cause 
shall proceed as provided by law. Upon fail­
ure of the plaintiff to file such traverse such 
answer shall be taken as true and upon proper 
disposition of the assets, if any disclosed there­
by, the garnishee shall be entitled as of course 
to an order discharging him from further li­
ability under the writ. 

(b) Default, Scire Facias, Judgment, etc. 
Should the garnishee defendant fail to appear 
or answer as required a judgment by default 
shall be entered against him, which shall be 
for the amount of plaintiff's claim together 
with interest. Upon the entry of such judg­
ment by default a scire facias shall issue 
against such garnishee returnable within 10 
days and in the case of failure sufficiently to 
answer said scire facias , a final judgment shall 
be entered against said garnishee provided, 
however, that no final judgment against a 
garnishee shall be entered before the entry 
of, or in excess of the final judgment against 
the original defendant together with interest 
and costs. 

Committee Note: Common Law Rule 49. 

RULE 2.13. EXECUTIONS. 
When to Issue. Writs of fieri facias upon 

judgment shall issue upon the request of the 
party entitled thereto, his agent or attornE>ys, 
provided no execution shall issue on any judg­
ment until the time for filing a motion for new 
trial has expired, or, if a motion for new tri:::l 
is filed, until after such motion shall have been 
disposed of by the court, except that execution 
may be issued upon special order of the court. 

Committee Note: Common Law Rule 50. 

RULE 2.14. JUDGMENT AND EXECU­
TION DOCKET-TO BE KEPT BY CLERK. 

The clerk shall keep a judgment and execu­
tion docket. In this docket he shall enter the 
names of the parties (placing the names of 
the parties against whom judgments are ren­
dered in alphabetical order), the character of 

the action, the date of the judgment, the 
amount of the judgment, specifying the debt, 
or damages, and costs, the date of the execu­
tion issued and the date upon which it is de­
livered to the sheriff. Under the head of 
"remarks" he shall also state the proceedings 
had and the returns made thereon, and other 
matters of interest to the parties. 

Committee Note: Common Law Rule 51. 

RULE 2.15. SCIRE FACIAS -WHEN RE­
TURNABLE. 

All writs of scire facias authorized by law 
shall be returnable and served as other writs 
and summons issued on the institution of an 
action and the same rules in regard to the 
time and manner of pleading shall apply 
thereto as in other cases. 

Committee Note: Common Law Rule 52. 

RULE 2.16. EXTRAORDINARY WRITS, 
MANDAMUS, CERTIORARI, PROHIBITION 
QUO WARRANTO, HABEAS CORPUS AND 
STAY WRITS. 
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(1) The provisions of Rule 2.16 shall be 
applicable to Rules 2.17-2.22, both inclusive. 

(2) When Heard. All applications for writs 
of certiorari, prohibition, mandamus, quo war­
ranto, habeas corpus and other writs necessary 
to the complete exercise of the jurisdiction 
of the Court as authorized by law shall be 
made as herein provided. 

Committee Note: Common Law Rule 54. 

RULE 2.17. CERTIORARI. 
(a) Petition to be Supported by Transcript 

or Original Record and Brief. An application 
for a writ of certiorari to the Circuit Court 
shall be by petition filed in the court within 
60 days from the date of the proceeding, order, 
judgment or decree sought to be reviewed. It 
shall be accompanied by either the original 
record or a certified transcript of the record 
of the proceedings the petitioner seeks to have 
reviewed or so much thereof as is essential. 
Unless shown by opposing counsel to be neces­
sary, no other record shall be required. The 
petition shall contain a concise statement of 
the cause and the reasons relied on for grant­
ing the writ, and shall be accompanied by a 
supporting brief. 

(b) Respondent to be Served with Petition 
and Transcript. A copy of the petition, the 
supporting brief and the transcript, if made, 
shall be served upon the respondent, or his 
counsel, at the time notice of application for 
the writ is filed with the clerk of said court. 

(c) Respondent's Brief-When Filed. The 
respondent shall file his brief in opposition to 
the writ, and serve the petitioner with a copy 
thereof, within 10 days after he had been 
served with petitioner's brief. 

Committee Note: Common Law Rule 55. 

RULE 2.18. PROHIBITION. 
(a) Petition For. An application for writ 

of prohibition in the Circuit Court shall be by 
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suggestion stating the nature of the proceed­
ing sought to be prohibited. The contents of 
the suggestion shall be substantially as re­
quired by statute. 

(b) Issuance of Rule. If the suggestion 
makes a prima facie case, the court may issue 
a rule directed to the respondents, commanding 
them to show cause on a return day certain 
why the writ as prayed for should not be 
granted. 

(c) Respondents' Return. On the return 
day so fixed or sooner if desired, the respon­
dents shall file such appropriate pleadings as 
they may deem proper. 

Committee Note: Common Law Rule 56. 

RULE 2.19. MANDAMUS. 
(a) Petition For- Issuance of Alternative 

Writ or Rule. Proceedings in mandamus in 
the Circuit Court shall be instituted by peti­
tion setting up as briefly as may be the basis 
for the relief prayed. If the petition makes 
a prima facie case, the court may either issue 
the alternative writ or a rule to show cause 
returnable to a day certain why an alternative 
writ should not be granted. 

(b) Respondent's Return-When. After the 
alternative writ issues, the respondent shall 
plead thereto as he may deem proper, on or 
before the return day. 

(c) Amendments. When any alternative 
writ of mandamus shall have been issued, the 
court shall allow such writ to be amended 
upon request of the petitioner without amend­
ing the petition. 

(d) Issuance of Peremptory Writ. When 
any such writ is well founded a peremptory 
writ may issue without further amendments 
to the extent that the writ is well founded. 

Committee Note: Common Law Rule 57. 

RULE 2.20. QUO WARRANTO. 
(a) By Whom Instituted. Proceedings in 

quo warranto including informations in the 
nature of quo warranto may be instituted in 
the Circuit Court by petition or information 
in the name of the State by the Attorney Gen­
eral, or by any person claiming title to the 
office or franchise on the refusal of the At­
torney General. 

(b) Governed by Rules on Mandamus. The 
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petition shall conform with controlling statutes 
governing quo warranto. The rule as to plead­
ing and procedure heretofore prescribed with 
respect to mandamus shall apply to and govern 
as near as may be the pleadings and procedure 
in quo warranto. 

(c) When any such petition or information 
is well founded a judgment of ouster may 
issue without further amendments, to the ex­
tent that such petition or information is well 
founded. 

Committee Note: Common Law Rule 58. 

RULE 2.21. HABEAS CORPUS. 
(a) Notice to Prosecuting Attorney. If the 

validity of any statute, criminal law proceed­
ing, or conviction is attacked by habeas corpus 
in the Circuit Court, notice of the application 
for the writ shall be given to the prosecuting 
attorney of the court wherein the statute under 
attack is being applied, the criminal law pro­
ceeding is being maintained, or the conviction 
has occurred. 

(b) Respondent's Return. When the writ 
is issued the court shall set an early return 
date, at which time the formal return of the 
respondent shall be made. In the absence of 
a motion to quash or a motion for discharge 
notwithstanding the return, issue shall be 
deemed joined when the return is filed, and 
the cause shall be considered as ready for 
final disposition. 

Committee Note: Common Law Rule 59. 

RULE 2.22. CONSTITUTIONAL STAY 
WRITS. 

(a) After Appeal and Notice. Application 
for constitutional or other writs necessary to 
the complete exercise of the jurisdiction of the 
circuit court may be entertained by said court 
only after reasonable notice of the application 
for such writ has been given to the adverse 
party. 

(b) Final Adjudication on Merits. When. 
If ~t should develop on the application for the 
wnt that the ends of justice will be best served 
by di sposing of the merits of the cause as to 
which the application is directed, the court 
may deny the application and proceed accord­
ingly. 

Committee Note: Taken from Common Law 
Rule 60. 
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SUITS IN EQUITY ONLY 

SECTION III. 

RULE 3.1. NOMINAL PARTIES. 

Where no account, payment, conveyance, or 
other direct relief is sought against a party to 
a suit, not being an infant, the party, upon 
service of the complaint in chancery upon him, 
need not answer the complaint, unless the 
plaintiff specially requires him to do so by the 
prayer; but he may answer at his option; and 
if he does not answer he shall be bound by all 
the proceedings in the cause. If the plaintiff 
shall require a party to answer, such party 
shall be entitled to the costs of all the pro­
ceedings · against him unless the court shall 
otherwise direct. 

Committee Note: Equity Rule 11. 

RULE 3.2. JOINT AND SEVERAL DE­
MANDS. 

In all cases in which the plaintiff has a joint 
and several demand against several persons, 
either as principals or as sureties, it shall not 
be necessary for the plaintiff to bring before 
the court as parties to a suit concerning such 
demand all the persons liable thereto; but the 
plaintiff may proceed against one or more of 
the persons severally liable. 

Committee Note: Equity Rule 16. 

RULE 3.3. TRUSTEES MAY REPRESENT 
BENEFICIARIES. 

In all suits concerning property which is 
vested in trustees, where such trustees are 
competent to sell and give discharges for the 
proceeds of the sale, or the rents, income or 
profits of the estate, all, or any of such trus­
tees, shall represent the persons beneficially 
interested in the estate or the proceeds, or 
the rents, income or profits, and in such cases 
it shall not be necessary to make the persons 
beneficially interested in such property, or 
rents, income or profits, parties to the suit; 
but the court may, upon consideration of the 
matter on the hearing, if it shall so think fit, 
order such persons beneficially interested to 
be made parties. 

Committee Note: Equity Rule 12. 

RULE 3.4. INTERVENTIONS. 
Anyone claiming an interest in pending liti­

gation may at any time be permitted to assert 
his right by intervention, but the intervention 
shall be in subordination to, and in recognition 
of, the propriety of the main proceeding, unless 
otherwise ordered by the court in its discre­
tion. 

Committee Note: Equity Rule 9. 

RULE 3.5. SUIT TO EXECUTE TRUSTS 
OF WILL: HEIR AS PARTY. 

In suits to execute the trusts of a will, it 
shall not be necessary to make the heir at 
law a party; but the plaintiff shall be at liberty 
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to make the heir at law a party where he de­
sires to have the will established against him. 

Committee Note: Equity Rule 13. 

RULE 3.6. CLASS SUITS: EFFECT OF. 
When the question is one of common or 

general interest to many persons constituting 
a class so numerous as to make it impracticable 
to bring them all before the court, one or more 
may sue or defend for the whole. 

Committee Note: Equity Rule 14. 

RULE 3.7. JOINDER OF CAUSES OF AC­
TION. 

The Plaintiff may join in one complaint as 
many causes of action, cognizable in equity, as 
he may have against the defendant. But when 
there is more than one plaintiff, the causes 
of action joined must be joint, and if there be 
more than one defendant the liability must 
be one asserted against all of the material 
defendants, or sufficient grounds must appear 
for uniting the causes of action in order to 
promote the convenient administration of jus­
tice. If it appears that any such causes of 
action cannot be conveniently disposed of to­
gether, the court may order separate trials. 

Committee Note: Equity Rule 31. 

RULE 3.8. WHEN CAUSE DEEMED AT 
ISSUE. 

If at the expiration of 20 days from. the 
service of the answer no counterclaim has been 
filed or, if counterclaim has been filed, then 
at the expiration of 20 days from the service 
of the reply thereto, the cause shall be deemed 
at issue. If, however, within such period of 
20 days a motion permitted by these rules is 
served, the cause shall not be deemed at issue 
until the points of law so presented shall be 
ruled upon by the court. 

Committee Note: Equity Rule 39. Period has 
been enlarged from 10 to 20 days. 

RULE 3.9. DEFAULT: DECREE P R 0 
CONFESSO. 

If the defendant shall fail to serve his answer 
or other defense to the complaint, within the 
time prescribed, or within such other time as 
shall have been fixed by the court, then the 
plaintiff may at his election take an order to 
be entered by the clerk or the judge, as of 
course, but the complaint be taken pro con­
fesso; and thereupon the cause shall proceed 
ex parte, and the matter or the complaint may 
be decreed by the court accordingly if the 
same can be done without an answer and is 
proper to be decreed. 

If the cross-defendant shall fail to serve his 
reply or other defense to an answer asserting . 
a counterclaim and specially praying relief at 
the time prescribed, or within such other time 
as shall have been fixed by the court, a decree 
pro confesso may be taken and like proceed­
ings · had thereon as in case of failure of the 
defendant to serve defensive pleadings to the 
complaint. 

Committee Note: Equity Rule 42. 
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RULE 3.10. DECREE PRO CONFESSO TO 
BE FOLLOWED BY FINAL DECREE-SET­
TING ASIDE DEFAULT. 

When the complaint in any cause is taken 
pro confesso, the court may proceed to a decree, 
and such decree rendered shall be absolute 
unless the court shall set aside the same or 
enlarge the time for serving the answer for 
cause shown upon motion and affidavit of the 
defendant, made and served within ten days 
after the entry of the final decree; and no 
such motion shall be granted, except upon 
such conditions as to the court may seem equit­
able and just, and unless the defendant shall 
serve his answer within such time as the court · 
shall direct, and submit to such other terms 
as the court shall direct for the purpose of 
speeding the cause. 

Committee Note: Equity Rule 43. Time has 
been reduced from 20 to 10 days. 

RULE 3.11. PROCEEDINGS IN LIEU OF 
DECREE PRO CONFESSO. 

The plaintiff may have process of attach­
ment against the defendant to compel the 
answer, instead of causing a decree pro con­
fesso to be entered, if he requires any discovery 
or answer to enable him to obtain a proper 
decree; and the defendant shall not when 
arrested upon such process be discharged 
therefrom unless upon serving his answer or 
otherwise complying with such order as the 
court may direct as to pleading to or fully 
answering the complaint within a period to be 
fixed by the court and undertaking to speed 
the cause. 

Committee Note: Equity Rule 44. 

RULE 3.12. TRIALS AND EVIDENCE. 
Evidence shall be taken by deposition before 

or after issue, as provided by law or rules 
of court for actions at law or suits in chan­
cery, or before an examiner or master to be 
appointed by the court, or orally before the 
court. Examiners or masters when appointed 
shall take the testimony orally, and unless 
otherwise directed by the court, shall cause 
the same to be reduced to writing and filed in 
the cause: When testimony is taken before 
the court, the testimony shall, upon motion of 
either party, or upon order of the court, be 
taken down in writing and filed in the cause. 
In interlocutory matters the court may accept 
affidavits. 

Committee Note: Equity Rule 45. 

RULE 3.13. TIME FOR TAKING TESTI­
MONY. 

When any chancery cause shall be at issue 
and shall not have been set for trial before 
the court, the court of its own motion or upon 
application of either party after due notice 
to the opposite party, shall enter an order fix­
ing the time within which the testimony of the 
parties shall be taken. After the entry of such 
a n order, the court may, upon good cause 
shown by either party, enlarge the time; and 
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no testimony taken after such period shall be 
allowed to be read in evidence at the hearing. 
In the absence of any order by the court ex­
tending or limiting the time otherwise, two 
months from the time a cause is at issue and 
no longer shall be allowed for the taking of 
testimony in any cause, unless the case has 
been set for trial before the court. The time 
for taking testimony may be extended by spe­
cial order of the court in its discretion or by 
written stipulation of the parties filed in the 
cause, or by oral stipulation evidenced by the 
record. 

The foregoing limitation of the time for tak­
ing testimony shall not apply to a cause pro­
ceeding ex parte consequent upon the entry 
of a decree pro confesso, or to a party against 
whom a decree pro confesso shall have been 
entered, but in such cases testimony may be 
taken any time. 

Committee Note: Equity Rule 46. No change in 
rule, but time is really enlarged by 10 days because 
of change in rule as to when cause is deemed at 
issue. 

RULE 3.14. MASTERS. 
(a) General Masters. Judges of the Circuit 

Court may appoint in writing from among the 
members of the bar in such circuit as many 
general masters in chancery as such judges 
may find necessary, who shall continue in 
office until removed by the court. The appoint­
ment shall be recorded in the Chancery Order 
Book of the court. Every person appointed 
such general master in chancery shall, before 
he shall proceed to discharge any of the duties 
of his said office, take the oath required of 
officers by the Constitution and Laws of this 
State, and such oath shall be entered at full 
length in the Chancery Order Book. 

(b) Special Masters. The court may ap­
point for any particular service required by it, 
from among the members of the Bar of Florida 
special masters in chancery who shall be 
governed by all the provisions of law and rules 
of court relating to masters in chancery, gen­
eral and special, except that they shall not be 
required to make oath or give bond unless 
required by the court. In all cases upon a 
proper showing to the court that such appoint­
ment is advisable in the particular case, a 
person other than a member of the bar may 
be appointed as special master. 

(c) Reference. Whenever any reference of 
any matter is made to a master to examine 
and report thereon, the party at whose in­
stance or for whose benefit the reference is 
made shall cause the same to be presented to 
the master for ~> hearing with all reasonable 
dispatch. If he shall omit to do so, the adverse 
party shall be at liberty forthwith to cause 
proceedings to be had before the master, at the 
cost of the party procuring the reference. 

(d) General Powers and Duties. Every 
master in chancery, general or special, shall 
perform, under the direction of the court, all 
the duties which, according to the practice in 
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chancery, appertain to the office. He shall 
have all the powers conferred on masters in 
chancery by the rules of practice prescribed 
by the Supreme Court of the United States 
for chancery courts of the United States not 
inconsistent with the laws and rules of prac­
tice of this State. Process issued by the master 
shall be directed to all and singular the sheriffs 
or any constables within the State. Hearings 
before any master, general or special, examiner 
or commissioner shall be held within the coun­
ty in which the action is pending, except that 
by leave of court or stipulation of the parties 
affected hearings may be held at any place 
within or without the State in order to meet 
the convenience of the witnesses or the parties. 
All of the grounds of disqualification of a 
circuit judge shall apply to general and special 
masters. 

(e) Bond. The court may require general 
or special masters in chancery when appointed 
to dispose of property, real or personal, or 
when appointed as receivers, or when the sam r 
is not otherwise provided by law, to give bond 
and surety in such manner and with such 
penalty for the payment over of all moneys 
which may come into their hands, and for the 
due performance of their duties, · as the court 
may direct. Such bond shall be made payable 
to the State of Florida, and shall be for the 
benefit of all persons affected or aggrieved 
by any act or malconduct of the person re­
quired to give such bond. 

(f) Hearings. Upon every such reference, 
it shall be the duty of the master, as soon as 
he reasonably can after the same is brought 
before him, to assign a time and place for pro­
ceedings in the same, and to give due notice 
thereof to each of the parties .and if either 
party shall fail to appear at the time and place 
appointed, the master shall be at liberty to 
proceed ex parte, or in his discretion, to ad­
journ the examination and proceedings to a 
future day, giving notice to the absent party 
of such adjournment; and it shall be the duty 
of the master to proceed with all reasonable 
diligence in every such reference, and with 
the least practicable delay, and either party 
shall be at liberty to apply to the court for 
an order to the master to speed the proceedings 
and to make his report, and to certify to the 
court the reason for any delay. The evidence 
in all examinations shall be taken down in 
writing by the master or by some other person 
by his authority in his presence and filed 
with his report. -

(g) Procedi.re. The master shall regulate 
all the proceedings in every hearing before 
him, upon every reference; and he shall have 
full authority to examine the partieg in the 
cause, upon oath, touching all matters con­
tained in the reference; and also to require 
the production of all books, papers, writings, 
vouchers and other documents applicable there­
to; and also to examine on oath orally all 
witnesses produced by the parties before him, 

or by deposition, or otherwise, and also to 
direct the mode in which the matters requir­
ing evidence shall be proved before him; and 
generally to do all other acts, and direct all 
other inquiries and proceedings in the matters 
before him, which he may deem necessary and 
proper to the justice and merits thereof and 
the rights of the parties. 

(h) Form of Accounts. All parties ac­
counting before a master shall bring in their 
respective accounts in form of debtor and 
creditor; and any of the other parties who 
shall not be satisfied with the account so 
brought in shall be at liberty to examine the 
accounting party orally, or upon interroga­
tories, or by depositions, as the master shall 
direct. 

(i) Former Proofs May Be Used. All affi­
davits, deposition and documents which have 
been previously made, read or used · in the 
court upon any proceeding in the cause or 
matter may be used before the master of the 
court. 

(j) Claimants Examinable by Master. The 
master shall be at liberty to examine any 
creditor or other person coming in to claim 
before him either upon written interrogatories, 
or in both modes, as the nature of the case may 
appear to him to require. The evidence up·on 
such examination shall be taken down by the 
master, or by some other person by his order 
and in his presence, if either party requires 
it, in order that the same may be used ·by the 
court if necessary. 

(k) Master's Report. In the reports made 
by the master to the court, no part of any 
statement of facts, account, charge, affidavit, 
deposition, examination or answer brought in 
or used before him shall be stated or recited. 
But such statement of facts, account, charge, 
affidavit, deposition, examination, or answer 
shall be identified, and referred to, so as to 
inform the court what statement of facts, ac­
count, charge, affidavit, deposition, examina­
tion or answer were so brought in or used. 

(1) Filing of Master's R~port and Notice 
Thereof-Exceptions-Hearing. 

The master, as soon as his report is ready, 
shall return the same into the clerk's office, 
and the day of return shall be noted by the 
clerk in the progress docket. Immediately 
upon returning his report, the master shall give 
written notice of the filing thereof to counsel 
for the respective parties, and file a copy of 
such notice together with his certificate as to 
the service upon each counsel and the manner 
of such service. The parties shall have ten 
days from the time of the receipt of such notice 
within which to file exceptions of said report. 
The said time may be enlarged by the court 
for good cause shown upon application of 
either party and said application may be heard 
by the court ex parte. If no · exceptions are 
filed within the said period by either party, 
the court shall take such action on the report 
as may be appropriate. If exceptions are filed 
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they shall stand for hearing before the court 
upon reasonable notice by either party. 

Committee Note: Taken from Equity Rules 54 
through 65. 

RULE 3.15. ENFORCEMENT OF FINAL 
DECREES. 

Final process to execute any decree maY_ be 
by a writ of execution, or other appropnate 
process or proceedings if the decree be solely 
for the payment of money. Executions on 
decrees for money shall issue and be governe.d 
by the law relating to executions on judgments. 
If the decree be for the performance of any 
specific act as for example, for the execution 
of a conveyande of land or the delivering up 
of deeds or other documents, the decree shall, 
in all cases, prescribe the time within which 
the act shall be done, of which the defendant 
shall be bound, without further service, to 
take notice; and upon affidavit of the plaintiff, 
filed in the clerk's office, that the same has 
not been complied with within the prescribed 
time the clerk shall issue a writ of attachment 
agai~st the delinquent party, from which, if 
attached thereon, he shall not be discharged, 
unless upon a full compliance with the decree 
and the payment of all costs, or upon a special 
order of the court, upon motion and affidavit, 
enlarging the time for the performance thereof. 
If the delinquent party cannot be found a writ 
of sequestration shall issue against his estate, 
upon the return of non est inventus, to compel 
obedience to the decree. Where a decree shall 
be made for a conveyance, release or acquit­
tance of land, or any interest therein, and the 
party against whom the said decree shall pass 
shall not comply therewith by the time ap­
pointed, then such decree shall be considered 
and taken in all courts of law and equity to 
have the same operation and effect as if the 
conveyance, release or acquittance had been 
executed conformably to such decree, and this 
notwithstanding any disability of such parties 
by infancy, lunacy, coverture or otherwise; 
and if any other decree, injunction or manda­
tory order for the specific performance of any 
act or contract is not complied with, the court 
or judge, besides, or instead of, proceedings 
against the disobedient party for a contempt 
or by sequestration may by order direct that 
the act required to be done be done, so far as 
practicable, by some other person appointed 
by the court or judge, at the cost of the dis­
obedient party, and the act, when so done, 
shall have like effect as if done by him. 

Committee Note: Equity Rule 67. 

RULE 3.16. REHEARINGS. 
(a) Every petition for rehearing shall con­

tain the special matter or cause on which such 
rehearing is applied for, shall be signed by 
counsel, and the facts therein stated, if not 
apparent on the record shall be verified by 
the oath of the party, or by some other person 
having knowledge of the facts. No rehearing 
s hall be granted unless the petition is served 

29' 

within 10 days after the recording of the 
decree. 

(b) No petition for rehearing shall operate 
to stay the proceedings unless so ordered by 
the court. The court, in granting any such 
stay of proceedings, may fix the terms and 
conditions of such stay. The court on ex parte 
application may grant a .stay .on such petition 
for a period not exceedmg five days but no 
stay for a longer period shall be granted ~x­
cept on notice previously given to the opposmg 
party. 

Committee Note: Equity Rules 70 and 71. Time 
is reduced from 20 to 10 days. 

RULE 3.17. WRIT OF ASSISTANCE. . 
When any decree or order is for the .deliyery 

of possession, upon proof made by affidavit of 
a demand and refusal to obey the decree or 
order the party prosecuting the same shall be 
entitl~d to a writ of assistance, to be issued 
by the clerk only on the order of the court. 

Committee Note: Equity Rule 69. 

RULE 3.18. PROCESS IN BEHALF OF 
AND AGAINST PERSONS NOT PARTIES. 

Every person, not being a party in any cause, 
who has obtained an order, or in whose favor 
an order shall have been made, may enforce 
obedience to such order by the same process 
as if he were a party; and every person, not 
being a party against whom obedience to any 
order of the court may be enforced, shall be 
liable to the same process for enforcing obedi­
ence to such orders as if he were a party. 

Committee Note: Equity Rule 72. 

RULE 3.19. INJUNCTIONS: NOTICE: AL­
LEGATIONS OF COMPLAINT. 

In all cases of application for injunction, 
the judge to whom presented, before granting 
the same shall be satisfied that sufficient 
notice of the application has been given to the 
party sought to be enjoined and of the time 
and place when the motion is to be made, and 
no order for such injunction shall be granted 
without such notice, unless it is manifest to 
such judge, from the sworn allegations in the 
complaint or the affidavit of the plaintiff or 
other competent person, that the injury appre­
hended will be done if an immediate remedy 
is not afforded, whereupon he may grant in­
stanter an order restraining the party com­
plained of until the hearing or the further 
order of the court, which restraining order 
shall have all the force of an injunction until 
rescinded or modified by the court. 

Committee Note: Equity Rule 73. 

RULE 3.20. RECEIVERS - A P P 0 IN T­
MENT AND REPORT OF. 

The provisions of the foregoing section as 
to notice shall apply to applications for the 
appointment of receiver or other extraordinary 
remedy in equity to the extent they may be 
applicable. Every receiver shall, within twenty 
days after his appointment, file in the clerk's 
office a just and true inventory under oath 
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of the whole real and personal estate coming 
under his control or to his possession under 
his order of appointment. The receiver shall, 
at the expiration of three months from the 
date of his appointment and every three months 
thereafter unless the court otherwise orde:rs, 
file in the same office an inventory and account 
under oath of his trust and of any additional 
property or effects .which he has discovered or 
which shall have come to his hands since his 
appointment and of the amount remaining in 
his hands or invested by him, and of the man­
ner in which the same is secured or invested, 
stating the balance due from or to him at the 
time of rendering his last account, and his 
receipts and expenditures since that time, in 
the form of debtor and creditor. Whenever 
a receiver shall neglect to file the inventory 
and account above required, the court shall 
direct a special order to be entered requiring 

the recei'ver within not more than twenty days 
after service of a copy of such order upon him 
personally, or at his place of residence in case 
of his absence, to file such inventory and ac­
count and to pay out of his own funds the 
expenses of the order and the proceedings 
thereon, or that an attachment issue against 
him, directing the clerk with whom the order 
may have been entered, to cause a copy of the 
same to be served on the delinquent and to 
certify his default to the court, if the terms 
of the order be not complied with. The court 
may grant leave to put the bond or recogni­
zance of the receiver in suit against the sure­
ties without notice to the sureties of the ap­
plication for such leave. 

Committee Note: Adaptation of Equity Rule 74. 
Grants Court more discretion on time for filing 
reports. 

Adopted March 15, 1954 to become effective 
June 1st, 1954. 
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FLORIDA 
RULES OF CIVIL PROCEDURE 

1967 Revision 

Effective after Midnight December 31, 1966 

Analysis 

Rule 

1.010. Scope and Title of Rules. 

1.020. Courts and Judges. 
(a) Court and Judge Synonymous. 
(b) Presiding Judge. 
(c) Duties. 
(d) Local Rules. 

1.030. Attorneys. 
(a) Pleadings to be Signed by Attor­

ney. 
(b) Party not Represented by Attor-

ney to Sign. 
(c) Attorney not to be Surety. 
(d) Stipulations. 
(e) Substitution of Attorneys. 

1.040. One Form of Action. 

1.050. When Action Commenced. 

1.060. Transfers of Actions. 
(a) Transfers of Courts. 
(b) Wrong Venue. 

1.070. Process. 
(a) Summons-Issuance. 
(b) Service-By Whom Made. 
(c) Same-Numerous Defendants. 
(d) Same-Proceed Against Those 

Served. 
(e) Service by Publication. 
(f) Copies of Complaint for Defend­

ants. 
(g) Constructive Service-Notice 

and Copies of Pleadings. 
(h) Same-Plaintiff to Furnish 

Copies. 
(i) Fees-Service of Pleadings. 

1.080. Service of Pleadings and Papers. 
(a) Service; When Required. 
(b) Same; How Made. 
(c) Same; Numerous Defendants. 
(d) Filing. 
(e) Filing With the Court Defined. 
(f) Certificate of Service. 

Rule 

1.090. Time. 
(a) Computation. 
(b) Enlargement. 
(c) Unaffected by Expiration of 

Term. 
(d) For Motions. 
(e) Additional Time After Service by 

Mail. 

1.100. Pleadings and Motions. 
(a) Pleadings. 
(b) Motions. 
(c) Contents. 
(d) Motion in Lieu of Scire Facias. 

1.110. General Rules of Pleading. 
(a) Forms of Pleadings. 
(b) Claims for Relief. 
(c) The Answer. 
(d) Affirmative Defense. 
(e) Effect of Failure to Deny. 
(f) Separate Statements. 
(g) Joinder of Causes of Action; 

Consistency. 

1.120. Pleading Special Matters. 
(a) Capacity. 
(b) Fraud, Mistake, Condition of the 

Mind. 
(c) Conditions Precedent. 
(d) Official Document or Act. 
(e) Judgment or Decree. 
(f) Time and Place. 
(g) Special Damages. 

1.130. Attaching Copy of Cause of Action and 
Exhibits. 
(a) Instruments Attached. 
(b) Part for all Purposes. 

1.140. Defenses. 
(a) When Presented 
(b) How Presented. . 
(c) Motion for Judgment on the 

Pleadings. 
·(d) Preliminary Hearings. 
(e) Motion for More Definite State­

ment. 
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cretion, may adjourn the proceedings to a fu­
ture day, giving notice to the absent party of 
such adjournment. The master shall proceed 
with reasonable diligence in every reference 
and with the least practicable delay. Any party 
may apply to the court for an order to the 
master to speed the proceedings and to make 
his report and to certify to the court the reason 
for any delay. The evidence in all examinations 
shall be taken down in writing by the master or 
by some other person by his authority in his 
presence and shall be filed with his report. 

(g) Procedure. The master shall regulate 
all the proceedings before him. He shall have 
full authority to examine the parties on oath 
upon all matters contained in the reference and 
to require production of all books, papers, writ­
ings, vouchers and other documents applicable 
thereto and to examine on oath orally all wit­
nesses produced by the parties before him or 
by deposition or otherwise and to direct the 
manner in which the matters requiring evi­
dence are proved before him and generally to 
.do all other acts and direct all other inquiries 
and proceedings which he may deem necessary 
and proper. 

(h) Form of Accounts. All parties account­
ing before a master shall bring in their ac­
counts in the form of accounts payable and re­
ceivable and any other parties who are not 
satisfied with the account may examine the ac­
counting party orally or upon interrogatories 
or by deposition as the master directs. 

(i) Former Proofs May Be Used. All affida­
vits, depositions and documents which have 
been made, read or used previously in the ac­
tion may be used before the master. 

(j) Claimants Examinable by · Master. The 
master may examine any creditor or other per­
son claiming before him either on written inter­
rogatories or orally or both. 

(k) Master's Report. In the reports made 
by the master no part of any statement of facts, 
account, charge, affidavit, deposition, examina­
tion or answer used before him shall be recited. 
Such matters shall be identified to inform the 
court what items were used. 

(l) Filing of Master's Report; Notice; Ex­
ceptions; Hearing. The master shall file his re­
port in the clerk's office and serve copies on the 
parties. The parties may serve exceptions to 
the report within ten days from the time it is 
served on them. If no exceptions are filed within 
said period, the court shall take appropriate ac­
tion on the report. If exceptions are filed, they 
shall be heard on reasonable notice by either 
party. 

Committee Note: Taken from Equity Rules 54 
through 65. 

Rule 1.500. DEFAULTS AND FINAL JUDG­
MENTS THEREON 

(a) By the Clerk. When a party against 
whom affirmative relief is sought has failed to 
file or serve any paper in the action, the party 
seeking relief may have the clerk enter a de-

fault against the party failing to serve or file 
such paper. 

(b) By the Court. When a party against 
whom affirmative relief is sought has failed to 
plead or otherwise defend as provided by these 
rules or any applicable statute or any order of 
court, the court may enter a default against 
such party; provided that if such party has 
filed or served any paper in the action, he shall 
be served with notice of the application for de­
fault. 

(c) Right to Plead. A party may plead or 
otherwise defend at any time before default is 
entered. 

(d) Setting Aside Default. The court may 
set aside a default and if a final judgment con­
sequent thereon has been entered, the court 
may set it aside in accordance with Rule 
1.540(b). 

(e) Final Judgment. Final judgments after 
default may be entered by the court at any time 
but no such judgment may be entered against 
an infant or incompetent person unless repre­
sented in the action by a general guardian, 
committee, conservator or other representative 
who has appeared therein. If it is necessary to 
take an account or to determine the amount of 
damage or to establish the truth of any aver­
ment by evidence or to make an investigr.tion of 
any other matter to enable the court to enter 
judgment or to effectuate it, the court may re­
ceive affidavits, make references or conduct 
hearings as it deems necessary and proper and 
shall accord a right of trial by jury to the 
parties when required by the Constitution or 
any statute. 

Committee Note: Adapted from Federal 
Rule 55. 

Rule 1.510. SUMMARY JUDGMENT 
(a) For Claimant. A party seeking to re­

cover upon a claim, counterclaim, cross-claim 
or third party claim or to obtain a de~laratory 
judgment may move for a summary JUdgm~nt 
in his favor upon all or any part thereof with 
or without supporting affidavits at any time 
after the expiration of twenty days from the 
commencement of the action or after service of 
a motion for summary judgment by the adverse 
party. . 

(b) For Defending Party. A party a~amst 
whom a claim, counterclaim, cross-cla1m or 
third party claim is asserted or a declaratory 
judgment is sought may move for a summary 
judgment in his favor as to all or any P.art 
thereof at any time with or without supportmg 
affidavits. 

(c) Motion and Proceedings Thereon. The 
motion shall be served at least twenty days be­
fore the time fixed for the hearing. The ad­
verse party may serve opposing affidavits prior 
to the day of hearing. The judgment sought 
shall be rendered forthwith if the pleadings, 
depositions, answers to int":rrogatories a~d a~­
missions on file together With the affidavits, If 
any, show that there is no genuine. issue as 0 
any material fact and that the movmg party IS 
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entitled ~ a judgment as a matter of law. A but the party making the motion shall advance 
summary JUdgment, interlocutory in character ~ sum sufficient to defray the expenses of the 
may be rendered on the issue of liability alon~ JUry and the officer who attends them in tak­
although there is a genuine issue as to the ing the view, which expense shall be taxed as 
amount of damages. costs if the party who advanced it prevails • 
• (d) Cas~ Not Fully Adjudicated on Mo-

hon. On motwn under this rule if judgment is Rule 1.530. MOTIONS FOR NEW TRIALS 
no~ rendered upon the whole case or for all the AND REHEARING; AMENDMENTS OF 
rehef asked and a trial or the taking of testi- JUDGMENTS 
mony and a. final hearing is necessary, the court (a) Jury and Non-Jury Actions. A new trial 
at the hearmg of the motion by examining the may be granted to all or any of the parties and 
pleadings . and the evidence' before it and by on all or a part of the issues. On a motion for 
I~terrogatmg counsel, shall ascertain, if prac- a rehearing of matters heard without a jury, 
tlcab~e, what material facts exist without sub- including summary judgments, the court may 
stantial controversy and what material facts open the judgment if one has been entered, take 
are actually and in good faith controverted. It additional testimony and enter a new judgment. 
shall thereupon make an order specifying the (b) Time for Motion. A motion for a new 
facts that appear without substantial contro- trial or for rehearing shall be served not later 
versy including the extent to which the amount than ten days after the rendition of verdict or 
of da~age~ or other relief is not in controversy the entry of judgment. A timely motion may 
anq directmg. such further proceedings in the be amended to state new grounds in the discre­
action as a~e JUst. On the trial or final hearing tion of the court at any time before the motion 
of the actwn the facts so specified shall be is determined. 
~eemed established and the trial or final hear- (c) Time for Serving Affidavits. When a 
mg shall be conducted accordingly. motion for a new trial is based on affidavits, 

(e) ~orm of Affidavits; Further Testimony. they shall be served with the motion. The op­
Supportmg and opposing affidavits shall be posing party has ten days after such service 
made on personal knowledge, shall set forth within which to serve opposing affidavits, which 
such facts as would be admissible in evidence period may be extended for an additional pe­
and shall show affirmatively that the affiant is riod not exceeding twenty days either by the 
comp~tent to testify to the matters stated court for good cause shown or by the parties 
therem. Sworn or certified copies of all papers by written stipulation. The court may permit 
or parts thereof referred to in an affidavit shall reply affidavits. 
be attached thereto or served therewith. The (d) On Initiative of Court. Not later than 
court may permit affidavits to be supplemented ten days after entry of judgment or within the 
or opposed by depositions, answers to interrog- time of ruling on a timely motion for a rehear­
atones or by further affidavits. ing or a new trial made by a party, the court of 

(f) When Affidavits Are Unavailable. If it its own initiative may order a rehearing or a 
appears from the affidavits of a party opposing new trial for any reason for which it might 
the motion that he cannot for reasons stated have granted a rehearing or a new trial on mo­
prese:r;tt. by affidavit facts essential to justify his tion of a party. 
oppo~Itwn, the court may refuse the application (e) When Motion for Unnecessary; Non­
for JUdgment or may order a continuance to Jury Case. When an action has beeL tried by 
permit affidavits to be obtained or depositions the court without a jury, the sufficiency of the 
to be taken or discovery to be had or may make evidence to support the judgment may be raised 
such other order as is just. on appeal by an assignment of error whether or 

(g) Affidavits Made in Bad Faith. If it ap- not the party raising the question has made any 
P.ears to the satisfaction of the court at any objection thereto in the trial court or made a 
time that any of the affidavits presented pur- motion for rehearing, new trial or to alter or 
suant to this rule are presented in bad faith or amend the judgment. 
solely ~or the purpose of delay, the court shall (f) Order Granting to Specify Grounds. All 
forthwith order the party employing them to orders granting a new trial shall specify the 
pay to the other party the amount of the rea- particular and specific grounds therefor. 
S?nable expenses which the filing of the affida- (g) Motion to Alter or Amend a Judgment. 
VIta caused him to incur, including reasonable A motion to alter or amend the judgment shall 
attorney's fees, and any offending party or at- be served not later than ten days after entry of 
torney may be adjudged guilty of contempt. the judgment except that this rule does not af-

Committee Note: Consolidation of Common feet the remedies in Rule 1.540(b). 
Law Rule 43 and Equity Rule 40, with subsec- Committee Note: See Federal Rules 59 and 
tion (h) of Equity Rule 40 dropped. 52(b). 

Rule 1.520. VIEW Rule 1.540. RELIEF FROM JUDGMENT, DE-
Upon motion of either party the jury may be CREES OR ORDERS · 

taken to view the premises or place in question (a) Clerical Mistakes. Clerical mistakes in 
or any property, matter or thing relating to the judgments, decrees or other parts of the record 
controversy between the parties when it ap- an~ e.rrors therein a:r;ising from oversight or 
pears that view is necessary to a just decision omiSSion may be corrected by the court at a:n;r 
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FLORIDA LAW JOUHtNAI 5

SHOULD FLORIDA ADOPT THE FEDERAL RULES
OF CIVIL PROCEDURE BY RULE OF COURT?

By GILBER2 1). NEVICERK, University of ilfiami
Winner of D. 11. Redfearn Award

Many authorities divide the history of adjective law into three periods: (1) the
period of the common law when procedure was regulated by the court, (2) the period
when the fever of eodification seized the legislatures of the various States, and (3) the
present period demonstrated by the tendency to return to procedure governed and
determined by rule of Court. Civil procedure in Florida does not properly fit in any
of these divisions; that is, to the exclusion of sny two other divisions. Rather, our
procedure represents and exeimplifies all three periods. Florida procedure is governed
by the common law, subject to such alterations, modifications and additions as the
legislature has seen fit to enact, and subject to rules of Court not inconsistent with law.
Leaving Florida in this curious state of affairs, let's glance back through the pages of
history to the year of the Norman Conquest.

William the Conqueror subdued the Saxons in the year 1060, and by 1071, the
fuedal system was almost fully installed i Englund. All power was in the King; there
was not the separation qo poivers that we know today. As the King became overburdened
with his executive and judicial functions-the King was the "fountain of justice"-
he delegated to members of his "Curia Regis" certain executive and judicial functions.
These officials, "Justiciars", were charged with the duty of collecting the royal revenues,
and the duty of hearing matters of a civil nature which the King had been wont to hear.
As the justiciam increased in prestige, rie pre-Conquest Saxon County Courts decreased
in prestige and were soon supplanted by the King's representatives. As complaints
becamo more numerous, and the use of the King's Court became the established l)ractise,
regular circuits were established, the justiciar faded from the picture, and by the time of
the reign of Henry II, the s)stem of itinerant justice:,--twelve justices in circuit from
the King's Court-was fully established. Thus, Court- were established, and procedure
therein defined to a certain degree fully one hundred years prior to the advent of the
first real and regular Parliament in 1265.' Historically, the rule.moking power; the
power to define procedure is either executive or judicial. It is not legislativel

Parliament in its fight for dominance, however, did attempt to interfere and force
on the Courts procedure concocted in Parliament. Francis Bacon advocated such a
course in 1592, but the attempt failed. Yet, all through the years, form and technical
nieetics of pleading became of increasing importance; at least in the eyes of the Court.
Conditions became intolerable and Parliamnrt forced the Court to take action to alleviate
the harshness, and to remedy the burdensome technicalities of the common law pro.
cedure. This coercion and pressure resulted in the H1ilary Rules of 1834. These rules
did not truly correct the abuses of the adjective law. Yet, tme Hilary Rules marks the
transition to the second period in the growth of procedural law. This initial attempt
at reform led finally to ile Judicaturo Act of 1873. For the background of this Act,
we must return to the United States.

Administration of justice in New York in the 19th century was bogged down in a
miire of technicalities. There were many, ninny forms of action-sixty in all. Delay
pervaded the administration. Litigants were honking the horns of inipatienco and
disgust. The Legislature of New York appointed David Dudley Field to head a com-
ni."eon to revanip the civil procedure. In 1848, the Field Code was presented to the
Legislature and adopted. The Field Code marks the transition from the period of the

1 9 Rocky Mt. Law R. 122; 1 Wash. L. R. 163.
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common law to th,. period of codification in America; that is, the a&umption by the
Legiblatures of tihe various States of tile power to determine procedure in the Courts. 2

The code reduced the multitude or actions to one-a civil action; abolished tile
di.tinclionr belween law and equity, and simplified pleadings. lowever, the code proved
to he a dismal failure. There is a difference of opinion as to wvhom was at fault-the
Lvgislnture or tlhe CourL. The Courts blaned tile failure on the Legishture, ind the
Legislators on the Courts and lawyers. Possibly, both views ar, correct. Nevertheless ,
tile code took the rigd form of statutory law, and the rules could not he clarified without
actual controversy. In 1910, 53.32 per (.et of the cases turned on points of praetise.3
Many people, especially lawyers, eoue2.udld that the Legsliture was not the proper body
'- pass on the procedure in the Cotirts. They reasoned that the Legislature could not
properly pass on details of practise, that political matters occupied the Legislator's time,
and that when the procedure was considered, the result was piecenreal and sometimes
inconsistent legislation. 1Matters camie to a head when a Board of Statutory Consolida-
tion was created to recommend revision of practise in the Courts. In 1912, tite board
reported and said, "The present code system of regulating details of practise by statute
has been tried and so lamentably failed and has been condened in such unmeasured
terms that it miay be passed by without further comment." Thus, the fate of tlIe Field
Code. Desiite the faiure of the Code, it is a landmark, aid it has had tremendous effect
both at home and abroad. This Code started the swing to unification and simplification
of procedure. The method-by legislation-however, hai. not really solved the proble.n
Though the fuver rS codification swept the country and swept across the ocean and
se-ized reformers in England, the method of accomplishing the reform in England was
quite different from the method employed in this country.

Jeremy Bentham did not live to see or witness the passage of tile Judie.,ure Act
of 1873. This act effeit'vely abolished te distinction between law and equity; it
abolished all technical objections; it abolished forms -,f action, terms of Court, and most
important of all, it created a rules committee. The es.ect of the Field Code is quito evi-
&.nt in tire Judicature Act of 1873, but it must be remembered that the .ubstance of the
act was not concocted in Parliament. The committee was composed of members of
the Bench and Bar, and the act was the result of their deliberations, not the result
of deliberations in Parliament. Parliament merely put its stanip of approval on
the rules promulgated by the conuittee, a committee composed of members of tire
Bench and Bar. Parliament has the right or veto, but te right has not yet, as far as
I can determine, been exercised. Technically, the right to promu'gate rules of pro-
cedure is now a statutory right of the English Courts. But, the Lord High Chancellor
said in a report to Hi- Majesty aid Parliament, "The powers given by modern statutes
are often essential', similar to the powers which were assumed by many organs of
the government at an eirlier period. One iiluitration is the right of the Court to
make rules of procedure. This authority, wlA .1 was assumed by tire Courts in the
eighteenth and earlier centuries, now rests upon a statutory basis and is eyercised
by a Joint Committee of Judges, Barristers and Solicitors known as the Rules
Committee!'.- Thus, the Courts have never, in England, been divested of their power
to determine the procedure in those Courts, and this is the essential difference
between reform of procedure in England and in the United States. Procedure in
England may thus be confined to the first two periods of growth of adjective law, and
from a practical standpoint, the method of determining the procedure has never changed.

These highlights from the history of the growth of the adjective law demonstrate
that the common law system of procedure was found to be unfit for use under present
day conditions both at Ione and abroad. As a reform in procedure, various States

2 1 Wash. L. R. 163.
3 10 Ill. L R. 171; 2 Minn. L. R. 92.
5 Report of Lord High Chancellor to Parliament, April, 1932.
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adopted codes of procedure. While these codes represented an improvement, yet, they
could not stand the test of time. Two periods of growth have thus been passed. The
period of tile common law, and the period of codification. Let us now inspect the latest
evidence of the transition to tile third period-regulating nld defining procedure by
rule of court.

In 1934, Congress passed an act giving to the Supreme Court the power to pro.
mulgate rules of civil procedure; also, the power to unite law and equity. Mr. Chief
Just ice Hughes speaking before tile American Law Institute said, "It is manifest that
the goal we seek is a simplified practise .hich will strip procedure of unnecessary forms,
technicalities and distinction-- and iruit the advance of causes to the decisions on their
merits waith a minimum of procedural encumbrances. It is true that in certain juris-
dictions * * * the sinplified forms of unified procedure originally adopted came to be
overlaid with procedural monstrosities due to legislative tinkezing and elaboration. Such
experiences have taught a lesson we shall have the advantage of tim simplicity and
flexibility made possible by the exercise on the part of the Court of its rule-making
power". These words sum up tile reusoiz tor, and the foundation on which the new
rules resL

The new rules do abolish the diieirwtion between law and equity, and do unify the
procedure. Today, there is the single cause of action; rather, singl, form of action.
Technical pleadings were done away with, and the euphasis is on the speedy, inexpensive
determination of the case on the merits. The new rules are the result of intensive study,
and exemplify the best thought on the proper civil procedure. The wealth of experience
of other states and countries was drawn on, and the result should be a great improvement
in the disposition of cases. The main feature is the ability of the Court to adapt the
rules to meet changing conditions. Flexibility! This does away with the most objection.
able feature of the Field Code--rigidity! A commendable innovation in the Federal
practise is the adoption of the pre-trial procedure. Rule 16 provides that in any action,
the Court may in its discretion direct the attorneys for the parties to appear before it
for a conference to consider: (1) the simplification of the issues, (2) the necessity or
desirability of amendments to the pleadings, (3) the possibility of obtAining admissions
of fact and ef documents which wilt avoid unnecessary proof, (4) the limitation of tie
number of expert witnesses, (5) the advisability of a krclimbiary reference of issues
to a master for findings to be used as evidence when the trial is to be by jury, and
(6) such ot'cr matters as may aid in the disposition of the action. 2he Court shall
enter an orcier reciting the action taken at the conference. A pre-trial calendar may
be established. Smch is the gist o 'ule 16 of the Federal Rules of Civil Procedure. For
the full text and import of Rule 16, I could refer the reader to an order entered by the
Supreme Court of Florida.- Yes, the Supreme Court has seen fit to adopt the rulel
Could this be prophetic? Call this action signal a more progressive attitude as to the
proper function of the adjective law?

Civil procedure in Florida is still governed by the common law, subject to such
changes and modifications as the Legislature has seen fit to enact, and subject to rules
of Couit not inconsistent with law. Florida still elings to the mnsound division between
law and equity, though the divaion has been relaxed by statute allowing the interposition
of an equitable defense to an action at law.7 There have been other more minor changes.
Conditions precclent may now be alleged generally.S But, we retain forms of action,
all maner of pleadings, and these coupled with rule days make tfie procedure in the
State of Florida rather a slow-moving, costly affair. Quite frankly, I think our pro.
cedure rules the "little fellow" out of Court. I have tremendous faith in the future of

6 In re: Petition of Jacksonville Bar Ass'n for Rule Permitting the Establishment of Pre-
Trial Procedure. Rule ordered entered Jan. 12, 1940. Effective Feb. 1, 1940.

7 C. G. L. of 1927, Section 4301.
8 C. G. L. of 1927, Section 4299.
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the State o: Florida and it is my belief that the Courts should prepare for an increase
in population awl the consequent increase in litigation. Wita our present cumbersome
inachinery-nachinery discarded in England, inachinery discarded in the majoritv of
States-I cannot see how tile Courts can discharge their duty to the public to handle
cases swifly, inexpensively and on the merits. In the interest of the public good, I
think the present procedure should be scrapped. In its place I would adopt the Federal
Rules of C&4I Procedure. A procedure combining C" ? good, and enibodying the wealth
nr experience accruing in other jurisdictions. The result would be a single system of
procedure for Florida attorneys applicable in both tle local State Courts and in the
Federal Courts. A consquent increase in justified litigation when the little fellow a.seris
his rights. From tie selfish viewpoint of the attorney, if I may ten it selfish, and floxmi
the viewpoint of the public interest, the ndopiion of tie new rules would best serve the
attorney and the public.

The Supreme Court of Florida has said that it has inherent power to make rules
of procedure. The latest evidence of the exercise of the rule-making power is, of course,
the adoption of the pre-trial procedure by rule of CourL Yet, the Court has said that
the rules so promulgated must not be inconsistent with law; that is, statutory enact-
ment.' The pre-trial procedure rule does not seem inconsistent with the law, and
evidences tr. submission of the Court to the Legislature in matters of precedure. Histor-
ically, the rule-making power is inherently judicial and is not legislative. Yet, the
Legislature does exercise the rule-making power. It would seem that the Court has
either acquiesced, submitted or is indifferent to the exercise by the Legislature of the
rule-making power. Yet, experience with legislative codes has shown that the Legis-
lature is not the proper body to exercise the power. It is interesting to note that Mr.
Wigmore contends that legislative interference is a "usurpation of judicial power" and
that all legislative rules ave therefore void.io Historically, Mr. Wigmore has ample
foundation for this conclusion. I can find no provision in the Constitution of Ficrida
confering tile rule-making power on the Legislature. The power niust, by implication,
remain in the Court, though the Vonstitntion does not confer the power 6n the Court.
That is why the power remains by implication in the Court. However, a statute confers
on the Court the power to make rules of procedure." It is difficult to see how a statute
could grant or confer power which the Court already inherently possessed. A statute
of similar type was under considemtion in a Colorado case.

In the case of Kolkmnn v. People, the Supreme Court of Colorado was considering
the section which conferred on the Court the power to make rules of procedure not
inconsistent with lawv.1z The statute is thus similar to the Flbrida statute. Tie Colorado
Court said, "We wish it to be understood that our right to make rules of procedure is
not granted or limited by this section. Aside from any common law right or statutory
grant, the power to make rules of procedure is our Constitutional right". Yet, as far
as I can determine, the Constitution of Colorado does not expressly confer the rule-
making power on the Court. Mr. Wigmore calls the legislators "t: pers" and the
Supreme Court of Colorddo administers a "verbal spanking" to the L.gislature( much
to the delight of the Bench and Bar).

I believe the Supreme Court of Florida should exercise its inherent power and
adopt the Federal Rules of Civil Procedure. Leaving aside questions of political
expediency, I believe the Court sbould take full responsibility for the proper perfornance
of the functions of the Courts. " The Court is under a duty to make such changes
necessary to expedite efficiency of administration, and thus aim for the goal of "simpli-
fied piactise which will strip procedure of unnecesary forms, technicalities m.n dis-
tinctions, and permit the advance of causes to the decisions on their merits with a
minimum of procedural encumbrances"

9 In re: Petition of Jacksonvile Bar Ass'n, 169 So. 974.
10 23 II. L. R. 276.
I1 C. G. L of 1927. Section 4692.
12 Kolka v. re pie, 500 p. 576; Comp. L. Colo., 1q21, p. 184, Section 444.
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STATUS OF THE RULES OF CIVIL PROCEDURE
By JUSTICE GLENN TERRELL of the Supreme Court of Florida

The Legislature of 1943 enacted Chapter 21995, authorizing the "Supreme
Court of Florida to prescribe Rules, Forms of Process, Writs, Pleadings, Motions
and the practice and procedure in actions either at law or in equity and in statu-
tory and extraordinary proceedings in the Circuit Courts and in Civil Courts
of Record and County Courts of the State of Florida."

Pursuant to this act, the State Bar Association petitioned the Supreme
Court to promulgate rules of civil procedure for the government of the circuit
courts, civil courts of record and the county courts, patterned after the Federal
Rules of Civil Procedure, the gist of the petition being that our system of com-
mon law and equity procedure be abandoned and that the Federal Rules of Civil
Procedure be modified or adjusted to Florida practice and substituted for it.

On thorough consideration of the Bar Association's petition, the Court, on
March 9, 1945, filed its opinion wherein it declined to abandon our system of
common law and equity procedure but found that both needed modernizing and
amending in order that litigants may "achieve justice by the most direct, simple,
speedy and inexpensive means possible." By direction of the Court, the Chief
Justice appointed a committee composed of two justices of the Supreme Court,
two Circuit Judges and seven practitioners, to draft and integrate such changes
and amendments into the common law and equity rules as would accomplish
this purpose and submit said amendments to the Court for approval. The com-
mittee: Glenn Terrell, Chairman, Elwyn Thomas, Paul D. Barnes, Geo. W. White-
hurst, Giles J. Patterson, Warren L. Jones, 0. K. Reaves, J. Tom Gurney, J. N.
Daniels, Dan Redfearn, and Selden Waldo. The Bar Association's Standing
Committee on Rules: Messrs. Lawrence A. Truett, D. H. Redfearn, W. H. Poe,
Neil McMullen, and Allen Grazier, were invited to collaborate with the Court's
committee in this work.

The Committee gathered all the available material on Court rule revision
and did a great deal of work. The result of this work was published in the
December, 1945, Florida Law Journal, under the heading "Volume 1," which was
transmitted to the last session of the Legislature, for information, as Chapter
21995 directs. "Volume 2," was also printed in the same Journal, but this volume
had merely been submitted to the Committee for consideration, and has not yet
been considered and approved by it. It probably should not have been published,

-as it apparently served no purpose but to confuse the question.

At the 1946 meeting of the Bar Association, April 25 to 27, a resolution was
adopted which some construed as calling on the Court to adopt the Federal Rules
or nothing. Others construed it as requesting the Court to approve as near an
approach to the Federal Rules as possible, and still others gave it a different
interpretation from either of these. I was not present and did not hear the
discussion. On Friday, June 7, a committee representing the Bar Association
appeared before the Court and urged it to approve a single code of rules for both
law and equity. This petition: was presented informally, was thoroughly argued
ex parte, but I could not see that anything new was added to what had been pre-
sented when the original petition to adopt the Federal Rules was argued. It was
to all intents -nd purposes a rehearing on the original petition.

The purpose of the foregoing statement is to bring each member of the
bar up-to-date on this question, and, with what follows, give a complete picture
of the situation as I see it. It is a matter that each member of the bar is en-
titled to be informed about.

In the Court's opinion of March 9, 1945, it was found that good reason was
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shown for amendment and modernization of the Rules of Procedure, but the
Court unanimously declined to scrap or abandon our system of common law
and equity procedure and substitute in its place the Federal Rules of Civil Pro-
cedure; the reason for this action being that the Federal Rules of Civil Pro-
cedure are geared to a system that is materially different from our state system,
that common law and equity are both recognized by the Constitution and that
the confusion resulting from the proposed change would more than equate the
good that might be accomplished. The primary reason for this article is to
discuss more fully the historical and legal differences between the two systems,
to show why the Federal system is geared to a system different from the State
system, and give the bar a better understanding of what I conceive to be the
reason for the Court's conclusion.

The Federal Rules of Civil Procedure were prepared by a committee of the
best lawyers in this country and became effective September 16, 1938. They
were designed to provide a uniform system of practice in the Federal District
Courts for which they have grown in favor, despite the fact that in May, 1944,
a proposed draft of amendments consisting of more than 100 pages was submitted
by the Advisory Committee for the Supreme Court's approval. Again in May,
1945, a second preliminary draft of proposed amendments was submitted to
the Court for approval and in June, 1946, a third proposed draft was prepared
and submitted to the Supreme Court for approval. The third proposed draft
of amendments reached me in August and is a crystallization of the Advisory
Committee's study of the first and second drafts, including the third draft
additions. Amendments are proposed to thirty-five of the eighty-six rules
originally adopted, some of them material and others not so material.

Prior to the adoption of the Federal Rules of Civil Procedure, there had
been no uniform practice in the Federal District Courts. Under what is known
to the older lawyers as the Uniformity Act, passed by Congress in the early
history of the county, the practice in the Federal Courts was required to conform
to the State practice, as a result of which the Federal practice varied in every
state as the rules of state practice varied. In my early experience as a law
student, I remember reading a very learned thesis by a procedural expert in
which he contended that we had fifteen different methods of procedure in the
country. I have before me the rules of every state in the Union which has at-
tempted a revision since the Federal Rules of Civil Procedure were adopted,
and Arizona and New Mexico are the only states that have attempted a revision
with the idea of requiring the State practice to conform to the Federal practice.
In their revision, Colorado, Missouri and Texas adopted some provisions from
the Federal Rules, but no other state has drawn materially from them.

The reason for this is obvious. Any system of practice must respond to
the factors that precipitate litigation. Florida has more of these factors than
most of the states. We have been brought up to a system of common law and
equity practice that is more than one hundred years old. We recognize certain
fundamental distinctions between common law and equity which have been
integrated into the statute law and would create confusion for years to attempt
to obliterate them by rule of procedure. If we had never known this distinction
a different situation would be presented. The Chief Justice of Texas writes me
that they had never known but one system in their state and that the lawyers
did not know the difference between an action at law and a suit in equity.
This is easily explained because their system stemmed from the Spanish and
the civil law, while ours stems from the common law. In Florida by statute,
Constitution and decisions the law is saturated with the distinction between law
and equity.

. Historically common law and equity procedure differ in the mode of trying
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issues of fact and in the mode of appellate review. Equity procedure derived
from the Canon and Roman law and allowed a hearing de novo on appeal. The
appellate court not only determined whether error had been committed but it
determined what decree should have been entered. In chancery, the appellate
court reviewed questions of law and fact. There was a period when issues of
fact at common law were tried by the court, on the basis of written evidence
under oath, but traditionally the trier of fact was the jury, who had seen the
witnesses testify. In the code states attempt has been made to abolish the
distinction between common law and equity but .even in these it has* been re-
tained by constitutional or statutory reference. The distinction was also re-
tained under the English Judicature acts, though the practice was liberalized
in other respects. Under the English appellate practice in equity the court
could take new evidence. So long as the statute or the Constitution retains
jury trial in civil cases and trial by the court in equity cases the distinction be-
tween law and equity abides. It is utterly futile to talk about fusing law and
equity so long as the law retains a distinction between an action for specific
performance and one for damages. Much has been done to encourage waiver
of jury trial and there is a tendency in some quarters to adopt a system more
in keeping with the English system, which is said to be more flexible than ours,
but we are conscious of no signs of an innovation that would obliterate these
differences between law and equity.

We cannot lose sight of the fact that the great bulk of the law practice
must continue to be done in the state courts. They touch the citizen infinitely
more often than do the Federal Courts and they affect his interests in ways
that the Federal Courts can never reach. It was easy for Arizona and New
Mexico to pattern their practice on the Federal system, because they are new
states, sparsely populated, have not had time to develop a well defined system of
procedure, both are states of limited resources and other factors that bring about
litigation. Neither of them have had time to develop any well defined tradi-
tions that settle the course of litigation. The Federal Government is said to
be one of delegated or limited power, while the State Government is said to be
one of unlimited power. The courts in each instance must be bound by the
same limitations.

The Rules of Civil Procedure were the first attempt to adopt a uniform
system for the governance of the Federal District Courts. Having been re-
quired by the Uniformity Act to follow the State practice no attempt at uni-
formity was possible and, being so, they had no line of decisions or traditions
to guide them. Increase in the business of the Federal Courts and difficulties
incident to litigation relating to diversity of citizenship necessitated a system of
procedure uniform throughout the country. In drafting such a system it was
not difficult to provide for a single form of action and abolish the distinction
between law and equity, because the Federal Courts were courts of limited
equity litigation. Examine any Federal docket in Florida, remove the 0. P. A.
injunction suits and see how many equity suits will remain, if demonstrable
proof of this is desired. To facilitate this study I addressed a letter to each
of the Federal District Judges in Florida, requesting them to furnish me on
percentage basis the number of cases filed in their courts that could properly
be classified under the head of "Criminal," "Common Law," and "Equity." In
the Northern District of Florida the response to this request showed that from
July 1, 1941, to June 30, 1946, sixty-two per cent of the cases filed were
criminal, twenty-eight per cent were common law and ten per cent were in
equity. In the Southern District of Florida, Miami area, the percentages were
approximately the same. In the Tampa area, the percentage of equity cases
ran higher, due to a larger number of 0. P. A. injunction cases over the period
furnished. In the Jacksonville area for the period furnished, July, 1945, to
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April, 1946, there were 460 criminal cases filed and 561 civil cases, the latter
including both common law and equity.

I have before me late copies of the'Annual and Quarterly Reports of the
"Director of the Administrative Office of the United States Courts." These
reports give the number and nature of cases filed in each of the ten U. S. Circuit
Courts and the eighty-four U. S. District Courts, condition of the docket, case
load, effects of the war on litigation, and much other information about Federal
litigation and its trends. This report shows that the docketings throughout
the country are generally not materially different from what they are in Florida.
Civil docketings, bankruptcy and Admiralty cases vary the figures seasonably in
some areas. In some Districts criminal and civil dockets vary. It also shows
that the great bulk of Federal litigation derives from "Fraud and Theft,"
"Liquor Internal Revenue," "Juvenile Delinquency," "Narcotic," "National Motor
Vehicle Theft Act," Violations of the Immigration Laws, 0. P. A. and Selective
Service violations, and other "war offenses." Violations of the "White Slave
Act," the "Marine Act," "Motor Carrier Act," "Anti-Trust Violations," "Migra-
tory Bird Act," "Food and Drug Act," and a few others are shown as secondary
producers of litigation in the Federal Courts.

This report also shows a decided decline in cases involving violations of the
Jones Act, tax suits, suits on negotiable instruments, Fair Labor Standards Act,
liquor prosecutions and land condemnation suits, while for the same period
it shows a marked increase in 0. P. A. cases, Habeas Corpus cases, and viola-
tions of the Employer Liability Act. This report also shows a marked decline
in cases involving individuals and a decided increase in government cases. More
than twenty-two per cent of all civil cases were brought by the Office of Price
Administrator. The same seasonal variations are reflected in a study of some
phases of litigation in State Courts, but are not so material here.

At the time I requested this information from the Judges of the Federal
District Courts, I also requested the Circuit Judges and Clerks of the Circuit
Courts in Duval, Dade, Hillsborough, Orange, Alachua, Leon, Jackson and Es-
cambia Counties to give me the similar information from these counties. In
Duval County this response for the year 1945 showed that 371 Law Cases, 4491
Chancery cases, and 101 Criminal cases were docketed; Dade County showed:
Law cases 300, Chancery cases 7,536, and 60 Criminal cases, same period. For
Hillsborough County the docketing showed 210 Law cases, 2864 Chancery cases,
and 23 Criminal cases, same period; for Orange County the docketing showed
96 Law cases, 552 Chancery cases, and 8 Criminal cases; for Alachua County
the docketings showed 44 Law cases, 548 Chancery cases, and 108 Criminal
cases; for Leon County the docketing showed 81 Law cases, 602 Chancery cases,
and 76 Criminal cases; for Jackson County the docketings showed 43 Law cases,
324 Chancery cases, and 48 Criminal cases. For Escambia County the docket-
ings show 108 Law cases, 516 Chancery cases, and 4 Criminal cases.

These figures do not reflect the correct results as to Criminal cases except
in Alachua, Leon and Jackson counties. The other counties have criminal courts
of record which have jurisdiction of all criminal cases below capital ones. The
purpose of these figures is to point out one of the main reasons for the Court's
judgment that the Federal Rules of Civil Procedure are geared to a system
that is materially different from our State System, which is easily revealed by
cross analysis of the figures. In the matter of civil procedure the criminal
docket is not material because it is disposed of under the criminal code; only
the common law and equity cases have to do with the rules of civil procedure.
In the State the Criminal Procedure Act governs the disposition of criminal
cases and in the Federal Courts the Federal Rules of Criminal Procedure govern
the disposition of criminal cases.
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A casual glance at the heads shown herein from which the bulk of the litiga-
tion in the Federal Courts arises will easily reveal that the major portion of it
arises from the violation of criminal acts and the actual figures show that as
to Federal litigation in Florida two-thirds of it is criminal and one-third com-
mon law and equity. In the circuit courts of the State the situation is reversed,
the major portion of the litigation is in common law and equity, the larger
portion being in equity. In other words, in the Federal Court in Florida every
time you file one case in equity you file two in law and six criminal, while in
the State Court every time you file one case in law you file fifteen in equity,
and the fraction of one criminal case as to circuit courts.

Analyzed from another point of view, when the 0. P. A. cases and other
cases arising incident to "war offenses" are removed, equity cases in the Federal
Courts will be materially reduced. This was the case when the Federal Rules
of Civil Procedure were promulgated, all of which goes to show that they were
not much concerned with the equity side of the docket, because Federal equity
jurisdiction contemplated such a small per cent of the litigated matters. It
follows that when the Federal Rules provided for a single form of action they
disturbed no settled procedure and provided a means of dispatch that compre-
hended at best approximately one-third of the cases arising in the Federal
Courts. When conditions revert to normal it is a safe wager that equity suits
in some of the Federal District Courts will be as rare as divorce among the clergy.

In the State practice the situation is quite different. The Constitution
recognized the distinction between common law and equity from the outset.
Hundreds of statutes recognize the distinction. For more than one hundred
years procedural precedents and traditions have matured around that concept.
Rules of civil procedure in the state courts contemplate disposition of from
85 to 90 per cent of the cases. In the Federal Courts rules of civil procedure
govern little more than thirty per cent of the litigated cases. The major portion
of the litigation in the State courts arises in equity; in fact the cases disposed
of by the Supreme Court for the past ten years have been approximately 65 per
cent equity, 20 per cent law, and 15 per cent criminal. Contrast these figures
with 62 per cent criminal, 28 per cent law, and 10 per cent equity, as contem-
plated by the Federal Rules.

What has been said would seem ample to demonstrate the unwisdom of
abandoning our system of common law and equity procedure and substituting
in its stead the Federal Rules of Civil Procedure, but I think there are other
reasons equally as convincing. Rule 81 of the Federal Rules, as proposed to be
applied to Florida practice in terms provides: "These rules shall not apply to
mandamus, prohibition, quo warranto, habeas corpus and other constitutional
writs, nor to certiorari, nor to special statutory proceedings relating to adoption
of children, changing the names of persons, removal of disabilities of married
women and minors, restoration of lunatics, curatorships, statutory landlord and
tenant proceedings, forcible entry, unlawful entry, and unlawful detainer, eminent
domain, guardianship and bastardy; but these rules shall apply to appellate
procedure in all such proceedings. In probate proceedings, only the rules re-
lating to discovery, witnesses and witness subpoenas, exceptions, pre-trial pro-
cedure and appeals shall govern."

"In actions involving attachment, garnishment or replevin, these rules shall
apply to the conduct of the main suit, but not to the proceedings of an ancillary
nature, which shall be governed as now or hereafter otherwise provided by
statute or by decision of the Supreme Court of Florida."

The quoted exempted constitutional and statutory remedies account for a
large per cent of the litigation that arises in the circuit courts and the Supreme
Court of the State. They are designed to meet conditions arising in the State,
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the most of which can have no relation whatever to Federal litigation because
of the jurisdiction of the Federal Courts, the very nature of the two systems of
litigation and the circumstances that give life to them. These remedies were
appropriately exempted from the petition to apply the Federal Rules to state
practice, but when this class of litigation is exempted the disparity between the
system actually covered by the Federal Rules and the system attempted to be
covered would be all the more disconcerting.

In addition to the remedies exempted by Rule 81, from the operation of the
proposed substituted procedure, it is pertinent to state that another large volume
of litigation arises in the State courts, from divorce cases, alimony and support
cases, accounting, will contests and cases arising from different phases of
domestic relations, review of the decisions of Administrative Boards, cases in-
volving the application of the State Constitution to municipal ordinances, and
acts of the Legislature, homestead exemption cases, bond validation suits, suits
for specific performance, ejectment, damage for torts, suits on contracts, admin-
istration of estates, and others not essential to recite, the most of which have
no place whatever in Federal Jurisdiction. Casual examination of the sources
of litigation deriving from the State and Federal entity must disclose that while
they are akin in some respects, they are total strangers in many others, and
that any system of procedure governing them must in many respects be indi-
vidual to the remedy or class of remedies applied. As to Florida, the sources
from which State and Federal litigation accrue are enough at variance that any
attempt to adjust Federal procedure to Florida litigation would be like dressing
five year old Jimmie in Daddy's hat, shoes and suit. We could blunder along
some way, but it would take us about as long to become adjusted as it would
take Jimmie to grow up and feel natural in his Daddy's clothes.

The purpose of abolishing the distinction between law and equity and re-
quiring a single form of action as in the Federal Rules contemplates that both
law and equity cases be instituted by a "complaint" or some kind of pleading
that would be a cross between a declaration and a bill of complaint. This is
the practice in the code states, but I am told that no such practice exists in
Florida Federal practice. On the contrary, when a suit in equity is instituted
in the Federal Courts it is done by bill in equity, as if brought in the state courts,
and as to pleading it is conducted as if it were an equity suit in the State Court.
If this is true, the very purpose of the attempted fusion of the two systems is
destroyed, but, whether true or false, it is a safe bet that it creates less con-
fusion than it would to leave it to every lawyer to draw the appropriate "com-
plaint" without a form to guide him.

It is significant that none of the older states with a settled practice have
adopted the Federal Rules of Civil Procedure. In fact some of the best features
in the Federal Rules were adopted from the rules of the states. I do not dis-
count the contention that improvement in our practice is overdue, but I think
it the part of wisdom to graft improved features on what we have than to
substitute something new that is geared to a different system that is now only
eight years old, but is on the way to generate a system of procedural law that
rivals the case law of the state, a system that in the short span of its life
requires four large volumes to record its interpretations, and the fifth volume is
about ready for publication.

The primary reason for any change in procedure is to "enable the litigant
to achieve justice by the most direct, simple, speedy, and inexpensive means
possible." Anyone who has practiced law knows that it takes more than rules
of procedure to do this. It makes no difference how perfect the rule, it will
not work perfectly except it be manipulated by a bar that is sensitive to its
trusteeship to the public. Any system that permits a rational settlement of
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legal controversies and reaches a just judgment will suffice; when it falls short
of this it needs doctoring, and when any member of the bar fails to take into
account that any system employed must inspire public confidence, his precepts
need to be doctored.

The Constitution of Florida in at least four instances recognizes both com-
mon law and equity jurisdiction. (Article 5, Sections 5, 11 and 12; Article 11,
Section 2). There are literally hundreds of statutes that have to do with one
or both. A few years ago the Bar Association spent more than two years draft-
ing the 1931 Chancery Act, which has proven very satisfactory. The two sys-
tems are so thoroughly imbedded in our procedural philosophy by the Consti-
tution, the statutes, the decisions of the courts, and tradition that I do not
think they can be changed by court rule and, even if they could, the confusion
resulting would require years to correct and overcome.

In Georgia and Texas and other code states the law practice in the be-
ginning was predicated on a single form of action called a "civil action," as in
the Federal Rules, and appears to be satisfactory. They try divorce and other
equity cases before juries. The lawyers do not know the difference between
a law action and a suit in equity, but that is not the case here. We recognized
the distinction in the beginning and shaped the practice that way. In its last
analysis equity did nothing more than add morals and justice to the law. To
now say that we are going to have a single system and leave it to the discretion
of every lawyer who brings an action to frame the "complaint" or similar plead-
ing to suit the facts presented will require years of experiment to settle the
practice, while if we adhere to the practice now said to prevail in the Federal
Courts, of filing a declaration in a law action and a bill of complaint in a
chancery suit, we have a single system in name only.

I am thoroughly in accord with the idea of keeping the practice up-to-date.
Certainly it should be kept flexible enough to meet the demands of new technique
and changing conditions. It must at the same time be kept stable and depend-
able. Change that leaves these factors out of the picture throws the system
into confusion. In the work that the committee has attempted it has kept these
factors in mind. The committee has expressed no purpose to recommend to the
court that it abolish or attempt to abolish the distinction between law and equity.
I do not think it can be done under the Constitution, and I would not favor it
if it could be. I think we can appropriately abolish rule days, commence the
common law action with the filing of the declaration, abolish all dilatory pleas
and require pleading days in the same manner as required in the Federal Rules.
In their original inception Rule Days were employed for the purpose of settling
pleadings and formulating the issues, but that practice no longer exists, so they
are now nothing more than a source of delay. They are obsolete, and no rule
revision in this country in twenty-five years has included them.

The committee has agreed to recommend these changes to the Court for
adoption. It has also agreed to require service of a copy of the declaration
with the service of process on defendant and counsel are required to serve copy
of each subsequent pleading filed on the opposing party or his counsel. The
time for pleading may be required to follow the Federal practice. I think these
requirements should run through the chancery practice and when done the com-
mon law, equity and Federal practice will conform on these and other essential
points. I think these changes should also include a more adequate and flexible
rule for transferring from law to equity, and vice versa.

The committee has also agreed to recommend the adoption of a rule provid-
ing for appeals from interlocutory judgments in law actions. It has agreed to
recommend the adoption from the Federal rules, with minor modifications, of
the pre-trial practice procedure, the rule for the consolidation of causes of action
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and for summary judgments. A number of other changes of less importance
have been recommended, none of which will be finally approved before they are
published in the bar journal and the bar given ample opportunity to criticize
them.

I do not think changes or additions to the practice should be finally adopted
till the bar has a chance to criticize them and offer amendments. My experience
has been that valuable improvements often come from such sources. Some of the
amendments that the committee has agreed to recommend came from members
of the bar. The phrase "members of the bar" is not restricted to those who
belong to the Bar Association. The Bar Association is to be commended for the
splendid work it has accomplished over the years, but it includes about fifty
per cent of the bar membership. Rule revision affects those without the Asso-
ciation as much as it does those within it, and the judgment of both should be
taken into account. Any reasonable lawyer with pride in his profession favors
such revision and amendment from time to time as will keep the practice cur-
rent and permit the orderly dispatch of business, but no one likes abrupt changes
that serve no useful purpose.

Nine-tenths of the Federal litigation in Florida originates in the counties
of Escambia, Jackson, Leon, Duval, Alachua, Orange, Dade and Hillsborough.
These are the counties where the information with reference to docketings in
the circuit courts referred to early in this article were secured. By volume more
than three-fourths of the litigation in the State courts originates in these coun-
ties, though the other counties are greater in area, have a large volume of liti-
gation, and so far as any representation here shows are in sympathy with no
movement to discard State procedure and substitute Federal procedure in its
place. Less than two hundred lawyers in the State are known to handle more
than three-fourths of the Federal practice. The most of the 2500 other lawyers
devote their energies to State practice, and many of them are only incidentally
interested in Federal litigation, but they are vitally interested in the procedure
we adopt, and should be taken into account whether they are in the Associa-
tion or not.

Nothing said here should be construed as in criticism of the Federal Rules.
I think they are serving a very useful purpose, and the proposed amendments
now pending before the Supreme Court for adoption will strengthen them very
much, but they were conceived in the light of factors that actuate Federal litiga-
tion rather than in the light of those which actuate State litigation. I think it
has been demonstrated that some of these facors are materially different
and that some of them which actuate litigation in the State courts are absent
in the Federal Courts. The main complaint about State procedure is that it is
slow and tedious. I think this assault is well grounded, but to what extent
it is true we as a bar are responsible. It may be of the same vintage as Buffalo
Bill and the pony express, but, if so, we have not taken the time and pains to
keep it modernized. The abandonment-of rule days and technical pleadings will
remedy this charge. A few other amendments will give it wings and make a
1946 Model of it.

To me these considerations demonstrate conclusively that it is better to
improve State practice than to cast it to the discard, take on a new system and
spend years improving that. I do not think we would experience any procedural
cataclysm to do the latter, but in sound logic I can see no reason for it. No
system of procedure was ever brought forth perfect; perfection is attained, if
it ever existed, by constant improvement. The very nature of our democracy
and the changing circumstances that precipitate litigation require frequent
changes in procedural laws to keep it current.
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Summarized, the substitution of Federal practice for Florida practice neces-
sitates the fusing of two systems with some materially different aspects. Fed-
eral litigation is predominantly criminal, secondarily civil, and slightly equitable,
while Florida litigation is predominantly equitable and secondarily civil or
criminal. To substitute the Federal system or any single system for what we
have in Florida necessitates the fusing of law and equity, which has been the
practice in Florida for more than one hundred years. Both are recognized in
the Constitution, are dealt with in over four hundred statutes and numerous
decisions. Any attempt at a unified system should start with a constitutional
amendment, the effect of which would be to obliterate these statutes and de-
cisions and embark on a new procedure. I do not think it can be successfully
done by rule of court. I have attempted to point out some of the difficulties that
present themselves to me; I do not think they are all illusions. It sounds easy
and simple to talk about a single system, but to comprehend it in historical
perspective and reduce the practical difficulties that arise to Arcadian simplicity
is a different matter.

This conclusion is the product of such thought and research as I am capable
of giving the question. I submit it for the consideration of the bar. I am aware
that it does not square with the action of the Bar Association, but it is so con-
vincing to me that I am persuaded to wonder to what extent the Association's
action was seasoned with deliberation and study before it was taken. The mere
fact that our system is old is no reason to discard it. "Thou shalt not steal"
is just as current as it was when Moses brought it down from Sinai. Certainly
the dominant thought of the bar should control the course of the matter. If the
bar wants to scrap what we have and experiment with something that is still in
the experimental stage, that is what should control. I am not willing to be a
party to it, but I am willing to and feel that it is my duty to retire from the
Committee if I am in the minority.
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THE RULES OF CIVIL PROCEDURE
By GLENN TERRELL, Justice of the Supreme Court of Florida

This is a supplement to the article published in the November Florida
Law Journal under the heading, "Status of the Rules of Civil Procedure." The
source material for that article was detailed therein and will not be repeated
here but the article will be referred to as the November Article. Since we
are to have a referendum on what course rule revision should take I offer
these articles in the hope that they may be of aid to the bar in reaching its
conclusion.

After I prepared the November Article I addressed a letter to the Chief
Justice of each State in the United States, propounding the following question:
Has there been any effort on the part of the Bar or the legislature to apply
the Federal Rules of Civil Procedure to the law practice in your State or to
in any wise conform the State practice to Federal practice and if so, what
was the result? I have had responses from all these letters but three. They
give some very pertinent additional information which I think the bar should
have the advantage of since there is an apparent division among us on that
point. That information is the basis of this article.

The states from which this information comes may appropriately be
divided into five classes, as follows: (1) Those which have a system of
common law and equity practice similar to ours and the course rule revision
has taken. (2) Those which have the code practice and effort was made
to substitute the Federal practice. (3) Those which have the code practice
and no effort has been made to substitute Federal practice. (4) Those which
have patterned their practice on the Federal practice. (5) Thdse from which
the Federal practice was in part drawn.

The states of the first class that have a system of common law and
equity practice similar to ours, are, Maryland, Illinois, Alabama, Mississippi,
Vermont, New Jersey, Virginia, Maine, Michigan, Rhode Island and Pennsyl-
vania. In Vermont, New Jersey and Virginia no effort has been made to
substitute the Federal rules in place of present practice. In Mississippi a
bill has twice failed to pass the legislature, applying Federal Rules to law
actions, but no attempt was made to apply them to equity practice. In all
the other states in this category rule revision in whole or part has taken
place or is in process, the Federal Rules have been considered but the state
practice has not been abandoned for them in a single case. It is quite true
that in some of these states one or more of the Federal Rules have been
revised and integrated into the state system but after giving the State and
Federal system of practice thorough consideration, the bench and bar have
without exception turned to the State practice as the safe basis for improving
procedure. I quote herewith the pertinent part of the letter from the Chief
Justice of one of these states in response to my inquiry. It is all the more
pertinent because it is typical of the reaction of our committee after giving
both Federal and Florida systems thorough consideration.

"Answering your inquiry of December 5, a movement in this state
was begun, some two years ago, to revise our rules of practice so
that they would conform to the new Federal- rules of civil procedure.
Apparently, however, a majority of the lawyers in this state were not
persuaded that there was need to import any code of new rules of
pleading and practice in such wholesale fashion, because there was
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no pronounced weakness in or complaint about our existing rules;
nor did there appear to be any corresponding advantage to be gained
by such a drastic dislocation.

'The problems and lack of uniformity which confronted the
Federal courts were understood but they were not at all applicable
to the conditions in this state. Like Florida, we distinguish between
law and equity. Our practice is based upon the common law as
brought to date by statute in order to suit current needs. Practice
and procedure in this state have been found to be simple, prompt,
effective and inexpensive. Few cases now turn on matters of
procedure.

"The movement in question also considered whether some of the
rules might improve our procedure. However, little had been heard
of original demands for adoption of new rules, doubtless because it
was found that no necessity required them; and that no real advant-
age was to be gained by scrapping the existing body of adjudicated
law and settled practice just to import proposed rules that have not
lived up to claims of simplification, if we can rely on countless
opinions in all of the Federal courts."

In the State of Alabama one of the Federal District Judges lectured the
Bar Association on procedure and did not suggest that more than three of
the Federal rules would improve the procedure of that State.

The states of the second class where effort was made to adopt the
Federal practice in whole or in part, includes such states as Texas, Iowa,
Nebraska, Missouri, Wyoming, Indiana, North Carolina, Kansas, South Dakota,
California, Colorado, Michigan, Oregon, and West Virginia. In these states
the question of adopting the Federal rules to state practice, or some portion
of them, has been thrashed out and in some of them very thoroughly con-
sidered. In none of them has the Federal system been approved or adopted
bodily. Texas and Missouri drew considerably from the Federal system in
their revision. Some of the other states in this category drew slightly from
the Federal system, that is to say, they took the pretrial conference rule
and one or more other features of the Federal rules and integrated them
into the state system.

A letter from the Chief Justice of one of these states in reply to my
inquiry summarizes what took place in that state and it is such a logical
deduction I cannot refrain from quoting it.

"Replying to your letter of November 1st, I beg to advise that
in adopting the rules of procedure for our state we did not attempt
to take the Federal rules and apply them to our practice. We took
our prevailing rules and selected such of the Federal rules as we
thought would be applicable in our State.

"At one time we had quite a clamor from lawyers in a certain
section of the State to adopt the Federal rules. However, when we
got around to discussing the Federal rules in particular these lawyers
found that they were not in favor of adopting the Federal rules.
For example, they were not in favor of permitting the court to give
an oral charge after the case had been argued, with the right of
the judge to comment on the weight of the evidence. As a matter of
fact, the local bar associations which had passed resolutions for
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the adoption of the Federal rules turned out to be the ones who
were strongest against the Federal rules."

In another of these states on recommendation of its judicial Council in
1942, the Supreme Court promulgated a complete revision of the rules of
procedure, and the following is the pertinent part of the reply of the Chief
Justice in response to my inquiry.

"In preparing our Rules of Civil Procedure, we did not attempt
to apply the Federal Rules bodily to our practice, but on the other
hand, selected such provisions from the Federal Rules as appeared
to be beneficial and integrated them into our practice. One reason
for so doing was that the lawyers were apprehensive in some respect
regarding the Federal Rules. We endeavored therefore to make our
practice by progressive evolution rather than sudden revolutionary
measures. Even so, we had considerable opposition to our Rules
of Procedure but from the reports I now have, it seems quite evident
that they are meeting with general approval and have in many in-
stances improved our practice."

Another Chief Justice in the second category of States, summarizing
the experience of his Court wrote me as follows:

"The question has been up a number of times whether to adopt
the Federal Rules laid down by the Supreme Court but questions of
process and service, discovery and a number of other questions, in
addition to those which might arise under our own Civil Practice
have impelled us to adopt our own rules. In times past we have
substantially adopted some of the rules, but upon application and
practice we found it necessary to devise our own to properly follow
our own Practice Act."

States of the third class where no appreciable effort has been made to
adopt the Federal Practice, includes such states as Wisconsin, Massachusetts,
Louisiana, Nevada, Tennessee, Minnesota, Kentucky, Montana, Oklahoma
Utah, Georgia and West Virginia. I include West Virginia in this category
because the Chief Justice wrote me that while no attempt had been made to
adopt the Federal practice, he did say that they had pretrial procedure in
their system. I assume that it was likely a part of their system of practice
before the Federal rules were promulgated. The Chief Justice of Oklahoma
wrote me that he favored the Federal rules though there had been no move-
ment in that state to adopt them. He did not indicate that he had given the
matter serious consideration or that it had been considered by the bar.

In two or three of the states in this category the Chief Justice wrote
me that the question of adopting the Federal rules had been raised at some
time but that the bar had not thought enough of it to push it. In Utah
revision of the rules is now in progress and while some features of the
Federal rules may be integrated into the state practice, there is no inclination
to take it bodily. In this and in the preceding category of states where rule
revision has been considered, bench and bar have invariably reached the con-
clusion that the state practice was preferable and have used that to revise
by. The State of Georgia recently had a complete revision and hardly gave
passing notice to the Federal Rules. Georgia has a very strong bar and we
have some mighty good lawyers in Florida from Georgia.

The States of the fourth class which have patterned their practice on
the Federal rules include the States of Arizona and New Mexico, so I am
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advised, but New Mexico is one of the three States from which I have had no

response to my inquiry. I am satisfied however, from what I have read in

the law publications that New Mexico has used the Federal Rules as a

predicate for its revision. The Chief Justice of Arizona sent me copy of

their revised rules which I examined. It shows a complete rule revision
in 1940, that the Federal Rules were used as a basis for revision but that
a good many changes were made and features were added to adjust them to
state conditions.

It was not difficult for Arizona and New Mexico to revise their practice
by the Federal rules. They are two of the latest states admitted to the
Union, they had a code procedure in which common law and equity were
blended and were not hampered by a multitude of statutory proceedings and
precedents establishing many points of practice. As compared with Florida
and many other states, they do not begin to have the factors that precipitate
litigation. In the November Article it was pointed out that any system of
procedure must respond to the factors that precipitate litigation. I have
motored across Arizona and New Mexico from North to South and from East
to West, and have talked with their people. They have some mining resources,
in the river valleys and in a few irrigated areas they produce splendid fruits,
vegetables and other crops, but more than nine tenths of the land area is
given over to grazing. I was told by several cattle raisers that not more
than 20 to 25 cows or sheep could be grazed on each section of land. This
is not to disparage Arizona or New Mexico but to reveal the simplicity of
legal procedure required in states like these as compared to Florida and
other states where agricultural, social and industrial conditions are much
more complex and require a much more complex practice to meet conditions.
This situation is further accentuated by the fact that the latest figures I
have show that the Supreme Court of Florida decides twelve cases every time
the Supreme Court of Arizona and New Mexico decides one, though both of
these states are much larger than Florida.

As previously pointed out, Colorado, Mississippi and Texas took a number
of features from the Federal rules, in making their revision, but found it
inadvisable to take them bodily because of different conditions the state
practice must respond to, so they took such as were helpful and after revision
and refinement integrated them into the state practice. These differences in
State and Federal practice were enlarged on in the November Article and
will not be repeated here. It is rather significant that most of the states
in all the classes discussed have had partial or complete rule revision since
the Federal rules were adopted, and none of them save Arizona and New
Mexico saw fit to pattern their revision after the Federal rules though the
reasons for doing so were thoroughly mooted. Many of these reasons were
pointed out and discussed in the November Article, one of the main ones
being the fundamental inadequacy of the Federal rules to meet the conditions
that precipitate state practice.

States of the fifth class, or those from whose practice the Federal Rules
were in part drawn, include the states of New York and Connecticut. I have
copies of the rules of both of these states and have examined them carefully.
As to New York, law and equity are not in all respects fused, though we have
generally understood that New York was the pioneer code state anl that
from it all the other state codes of practice were largely drawn. It is a fact
that most of the States West of the Mississippi River were being organized
about the time the New York Code was adopted and their practice was pat-
terned after it. It is true that some of the features of the Federal rules
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were apparently drawn from the New York rules, but New York has made

no attempt to conform its practice to the Federal practice. It has a judicial

council that devotes much time to precedural study and seems to be the

instrumentality through which its rules are kept current. There are many

features in the New York rules that have no relation whatever to the Federal

rules.

As to the situation in Connecticut, the Chief Justice wrote me as follows:

"Your inquiry concerning the adoption of the Federal Rules of

Civil Procedure interested me. As a matter of fact, those rules to

a considerable extent have their basis in, and, to some extent, are

founded upon our own rules of procedure. Judge Charles E. Clark

of the Second Circuit Court who is Chairman of the Committee of

Federal Procedure, grew up under our practice, and in a note to the

preliminary draft, reference was made to the forms in our Practice
Book as illustrating the application of the new Federal Rules.

"Some of us feel that they are in certain respects an improve-
ment upon ours, particularly in the much broader scope of disclosure,
but, except for some matters of that kind, the new Federal Rules
and our procedure, which was established some sixty years ago, run

quite parallel. In 1879 our code of practice was adopted and has
remained practically unchanged to this day. With the experience
of some of the other states, notably New York, a definite effort was

made to seek simplicity and brevity and it was accomplished to a

remarkable degree. At that time there was a merger of law and
equity and we today have few procedural distinctions between the
two.

"As far as our statutes are concerned, the code of practice is
found in a relatively few brief sections and, except for special pro-

ceedings, our rules also are short and to the point. It is very rare
indeed, to have a case in this Court turn upon the matters of procedure.

"Under the very broad power to make rules granted to judges,
amendments are not infrequently made. They have accumulated since
the last printing of our Practice Book to such an extent that the
Rules Committee of the Court in 1944 reprinted them in pamphlet.
The edition was, however, so small that copies are not readily avail-

able. However, if you would be interested, I will see if I can find a
copy to send down to you."

The only reasonable deduction from this letter is that "to a considerable

extent" the Federal rules were drawn from the Connecticut rules, and as to
"scope of disclosure" and some other respects they are an improvement

on the Connecticut rules, but statutory and other features of the Connecticut
rules are retained, there had been no attempt at conformity and that the
judges are the essential rule making power. The fact that there has been
no revision for sixty years would seem to indicate that the judges have kept
the practice current.

In this Article I have quoted from only a few letters received from

Chief Justices of other States. Others are to like effect and many of them
accompanied their letter with the latest revision of their rules which I have
examined. I shall be glad to make them available to any member of the bar
on request. The net result may be summarized as follows: Many features

of the Federal rules were taken from the rules of New York and Connecticut
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but both states have many other features in their rules and neither has
attempted to conform its procedure to the Federal practice; that Arizona
and New Mexico are the only states that have used the Federal practice as a
basis to pattern their procedure, but they required other features to respond
to the needs of state practice, that in a few states there has been no rule
revision since the Federal rules were adopted (Sept. 1938) and no expressed
sentiment to conform State to Federal practice, but in most of the states
there has been partial or complete revisions since the Federal rules were
adopted. In many of these states the matter of following the Federal rules
was thoroughly considered, but in every case the effort was abandoned and
revision was predicated on the state practice. In a number of states one or
more features of the Federal practice were integrated into the state practice
and have proven helpful.

In the November Article some fundamental differences between the State
and Federal practice were pointed out and reference to them will reveal con-
clusively why one will reach the conclusion that the state can more profitably
travel its own way in matters pertaining to procedure. In fact, local conditions
will sometimes dictate procedural requirements in one locality not needed
in another. It was also pointed out that there was pending before the
Advisory Committee proposals to amend 35 of the 86 Federal Rules. The
Committee made its report to the Supreme Court August 23, 1944, recom-
mending many of these changes, some of which were for the purpose of
clarifying ambiguities and misprisions, while others made material changes
in the substance of the rules, particularly with reference to broadening the
scope of discovery and shortening the time for taking appeals. The Supreme
Court on Dec. 27, 1946, adopted the amendments recommended by the Advisory
Committee and transmitted them to the Attorney General. They are effective
after the adjournment of the present session of Congress or on September 1,
1947, if Congress adjourns prior to that date.

The November Article also called attention to the volume of case law
that has accumulated from interpretations of the Federal Rules. I recently
received a letter from the publisher (Callaghan Co.) advising that there
were now nine of these volumes and that they could be secured for ninety
dollars. If we should decide to pattern state practice on the Federal rules,
it would then be necessary for every lawyer to subscribe for this service.
We would then be expected to follow the decisions of the Federal Courts
when it came to rule interpretation. The Federal Courts necessarily follow
the principles controlling Federal law and practice and they are in many
respects different from ours. As an example see Reid vs. Nelson, 154 Fed.
(2) 724, decided April 10, 1946, and Sanders vs. Leech, 158 Fed. (2) 486,
decided Dec. 2, 1946. These cases both hold that a Federal appellate court
cannot disturb the verdict of a jury on the ground that it is excessive, but
they say the case must be remanded for a new trial. This is directly con-
trary to Florida practice. This is merely one case in which the substitution
of the Federal rules would throw the legal machinery out of gear. Since we
have about 400 statutes affecting procedure many others would arise. I think
State Courts are better qualified to cast procedural patterns than the Federal
District Courts from the four corners of the compass.

Practice and pleading have a very definite place in procedural law. Some
one has pointed out that the purpose of pleading is to clarify the issues, to
inform the Court of the nature of the case and to suggest the material facts
from which the applicable law is drawn. These elements being settled the
admissable evidence and the determinable law becomes obvious. Any rule
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for the simplification of pleading must bear these consideration in mind. I
think there is still an art in good pleading and it requires skill if the rights
and duties of litigants are to be predicated on it. The main purpose of
revision then is not to make it possible for incompetents, morons, psycopaths
and nincompoops to practice law, but to remove snags and snarls that make
for delay and sometimes defeat the administration of justice. This is simplifi-
cation as I understand it.

So if precedent or the experience of others is any guide there certainly
is nothing in either to support the theory that our State practice be scrapped
and the Federal rules substituted. The facts are that all our practice needs
is a few new spark plugs, some nuts tightened, a good tuning, a thorough
lubrication, a new coat of paint and a bar sensitive to the idea that in a
democracy like ours the law practice is the business of the public and must
be conducted so as to inspire public confidence. Rules are of course important
but they do not matter near so much as a bar fired with responsibility to
dispatch legal business in a way to meet public approval at the same time
with fidelity to client.

The overall picture might be more succinctly stated this way: Since
the Federal Rules were promulgated, at least 30 states have made complete
or partial revisions or are now in the process of revising or have considered
revising their practice. In Arizona and New Mexico revision was patterned
on the Federal Rules. In twenty-eight states the Federal Rules were con-
sidered and rejected as a pattern for revision, though some provisions of these
rules were integrated into the State practice. In a few states revision has
not been considered, while in a few others, revision has been considered
but no positive step taken. With ninety dollars worth of law books interpreting
the Federal Rules now on the market and more coming and approximately
half the Federal Rules recently amended, one would hardly contend that they
had attained simplicity or were even out of the experimental stage.

If we are to have rule revision I think we should follow the example of
the twenty-eight states. I am still of the view however, as stated in the
November Article, that if the majority of the bar wants revision by the
Federal Rules they are entitled to have it. I think we can eventually recover
from the dislocation, the uncertainty and the mystery it will cause, but I do
not think it worth the price. It would be directly in the teeth of the decided
weight of present trends and should be initiated by constitutional amendment.
Certainly there should be reconciliation in the conflicting views of the bar
before any system is promulgated.
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RULES OF COURT

FROM COMMON LAW RULES TO
RULES OF COURT
LAURANCE M. HYDEt

After almost a century of practice and procedure fixed by
statutory codes, this country is about to witness an experiment
of nation-wide scope in regulation of these matters by court
made rules. The Supreme Court of the United States has as-
sumed responsibility, upon request and authorization of Con-
gress,1 for making rules of practice and procedure in civil cases
for all federal courts. The committee, appointed by the court to
prepare these rules, presented its preliminary draft for discus-
sion at the 1936 session of the American Bar Association.2 This
great undertaking makes it worthwhile to consider how these
matters came to be so minutely regulated by legislative codes;
and what attempts have been heretofore made to regulate them
by court made rules.

Our practice and procedure, as well as our substantive law,
came to us as a part of the common law of England. It seems
to be the popular impression that common law procedure was
judge made procedure. It was, in fact, neither a set of rules
made by courts nor a code adopted by a legislative body. Instead,
it was a conglomeration of legislative enactments, rules and
orders of courts, ancient usages, and judicial decisions; the hap-
hazard growth of six centuries. Because it was a patchwork
which had been patched until it could not be made suitable for
modern conditions by more patching, it was finally superseded,
about the middle of the last century in most American jurisdic-
tions, by statutory codes fundamentally changing the whole sys-
tem. Because the legislatures in this country, which enacted
these new codes, retained the exclusive right to make any changes
therein, our codes have remained to this time substantially the
same as then enacted. In England, although agitation for law
reform had been going on since the beginning of the century,
the same fundamental changes did not come until about twenty-

t Commissioner, Supreme Court of Missouri.
1. 48 Stat. 1064, 28 U. S. C. A. secs. 723 b and c (1934).
2. See 22 A. B. A. Journal 780 (1936).
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188 WASHINGTON UNIVERSITY LAW QUARTERLY [Vol. 22

five years after the first procedural codes had been adopted here.
A statutory code of procedure was finally adopted there, as part
of the Judicature Acts of 1873 and 18753 but these acts gave to
the Supreme Court of Judicature the power to change this code,
and the result is that the original codes have been greatly
changed and improved.4

It is now being urged that our courts may change our pro-
cedural codes without legislative authority. Whether this is true
or not, consideration of the English governmental system makes
it immediately apparent why an act of Parliament was necessary
before English courts could have power to change statutory
rules of practice and procedure. Under our state and federal
Constitutions providing for separation of governmental func-
tions into three coordinate branches, whether the judicial depart-
ment has this power, without the consent of the legislative de-
partment, is at least a different question. Following the prece-
dent of the English Parliament, American legislatures have al-
ways exercised authority to make or change procedural rules,
and it is not the purpose of this article to discuss its constitu-
tional basis. The history of English procedure does, neverthe-
less, give us some light both upon inherent powers of courts in
this field and the advisability of having them assume this re-
sponsibility. 6

I

The governmental theory of the early Norman kings of En-
gland was very simple. "The will of the Prince was the law of
the land. '" 7 Prior to Magna Charta, all governmental powers,
executive, legislative, and judicial, could be directly exercised
by the King. He was the final court of justice and, of course,
his *power to prescribe rules of practice and procedure in his
courts was unquestioned. He appointed justices to act in his
name because it was too great a burden for him to hear all cases.
Magna Charta was partly due to dissatisfaction with the way
King John conducted his courts, and it contained several provi-

3. 36 & 37 Vict. chap. 66 (1873) ; 38 & 39 Vict. chap. 77 (1875).
4. Higgins, English Courts and Procedure (1923) 7 Amer. Judicature

Soc. Journal 185.
5. For a recent discussion see 1 U. of Mo. L. Rev. 261 (1936).
6. For a recent discussion see Tyler, Origin of the Rule Making Power

(1936) 22 A. B. A. Journal 772.
7. 3 Green, History of England (1900) chap. 1.
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RULES OF COURT

sions concerning that subject., Magna Charta limited the King's
powers by bringing another body into the picture; a council,
which the King agreed should be asked to give its consent to
certain measures (the principal one mentioned was taxation)
before they could become effective. This was the origin of that
historic legislative body, the Parliament of England. Magna
Charta did not grant the King's legislative power to Parliament
(as does section 1, article I, of the Constitution of the United
States) ; but the King only agreed not to exercise certain of his
legislative powers without its consent. The distinction between
governmental powers was probably not even thought of at the
time of Magna Charta. However, through intervening centuries
"the King in Parliament was established by the English common
law as the English Legislature."" That is still the theory, if not
the actual practice, of the exercise of legislative power in En-
gland.' Parliament is now perhaps more like a continuous con-
stitutional convention than it is like our legislatures. Parliament
also gained the right to require that the King obtain its consent,
or the consent of its representatives (which it came to appoint
as the King's advisors), in the exercise of his executive and
judicial powers, so that finally all government powers were, in
fact, exercised only with the advice and consent of Parliament.
One House of Parliament still is the court of last resort to set-
tle all questions of law, so naturally the courts get their authority
from this source.

Perhaps the worst of the complications of the common law
system were the numerous forms of actions. These originated
from the ancient requirement of obtaining an original writ out
of Chancery stating the nature of the plaintiff's claim, before
any suit could be commenced. Blackstone says this was deemed

8. Section 17 provided that common pleas should not follow the king but
could be held at a certain place so that people would know where to find the
court (pursuant to this provision it was established at Westminster) ; sec-
tions 18 and 19 required regular holding of Assizes in every county four
times a year and provided that the session should not end until the business
was disposed of; and section 40 contained the famous provisions which pro-
hibited selling, denying, or delaying justice to any man.

9. Dixon, The Law and the Constitution (1935) 51 Law Quarterly Rev.
590.

10. Acts of Parliament still recite: "Be it enacted by the King's Most
Excellent Majesty, by and with the advice and consent of the Lords Spiritual
and Temporal, and Commons, in this present Parliament assembled, and by
authority of the same."
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necessary since "it was a maxim introduced by the Normans,
that there should be no proceeding in common pleas before the
King's justices without his original writ; because they held it
unfit that those justices, being only the substitutes of the Crown,
should take cognizance of anything but what was thus expressly
referred to their judgment."'" Therefore, plaintiff's declaration
had to be based upon the statement in the original writ. West-
minster 1112 made provision for framing new writs to provide
for new situations, and the number of forms of action continued
to grow. It is said that the early judges were not interested in
preventing the increase of forms because in those days they were
paid fees according to the number of suits, and by technical con-
struction preventing joinder of similar or related claims into one
action they increased their compensation. This demonstrates the
necessity of intelligent and faithful administration to make any
system work.

In spite of the constantly increasing influence of Parliament,
the King's power to appoint judges and remove them at his
pleasure lasted until after the overthrow of James II in 1688.
During that period, we might have expected to find the courts
making all procedural rules. While many such rules were estab-
lished by court orders and decisions, it is really surprising to
find how much of common law procedure was statutory and how
early Parliament did enter this field. Chronological Tables of
Statutes, Rules and Orders, and cases, which made up common
law procedure," show that very soon after Magna Charta, Par-
liament began to provide rules of practice and procedure by stat-
ute. It was soon established that no rule or custom of proce-
dure could prevail against a specific Act of Parliament. "After
1688, no claim was made that any rules of the common law were
too fundamental to admit of change." 14 Some procedural stat-
utes were even passed during the reign of King John's successor
(his son Henry III); and during the reign of his grandson Ed-
ward I, Parliament enacted important procedural statutes, which
have remained basic rules of procedure even in America down to
our day. Westminster 11,15 among other things, provided for

11. 3 Blackstone's, Commntaies (1872) 274.
12. 13 Edw. 1 (1285).
13. See Tidd's Practice.
14. Supra, note 9, at p. 593.
15. 13 Edw. 1 (1285).
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bills of exceptions as a means to bring matters, not shown by the
record proper, before an appellate court, thus making it possible
for the first time to obtain appellate review of errors occurring
in the course of a trial. Although with modern methods of court
reporting, this ancient method is an unnecessarily cumbersome
way to make up a record bringing up the trial court's rulings for
appellate review, it is interesting to note that Missouri still uses
this method of 1279 as the only way to complete the record for
appeal. 6 Section 1008, R. S. Mo. 1929, is strikingly similar in
language to that passed more than six centuries ago when Ed-
ward I ruled England.17

The technical rules of bills of exceptions have many times re-
sulted in failure to obtain appellate consideration of important
matters on their merits. Especially was this true before 1911
when the present section 1009, R. S. 1929, was amended to per-
mit the allowance of bills of exceptions in vacation at any time
prior to the time required by appellate court rules for service of
abstracts.18 When this amendment was made the Legislature
declared an emergency to exist due to the fact "that many judg-
ments are affirmed from time to time because the bill of excep-
tions in the actions in which such judgments are rendered are
not filed within the time allowed by the trial court and are not
considered upon the merits." It would seem that this emergency
might have justified the more drastic remedy of abolishing bills
of exceptions. They had, long prior to that time, been abolished
in England by the Judicature Act, and the simpler method em-
ployed there of appeal by merely giving notice and filing in the
appellate court copies of pleadings, documents and evidence.
Order 58,19 provides: "Evidence taken in the court below (orally)
* * * shall, subject to any special order, be brought before the
Court of Appeal * * * by the production of the judge's notes, or
such other materials as the court may deem expedient." Writs

16. Spotts v. Spotts, 331 Mo. 917, 55 S. W. (2d) 977 (1932).
17. 13 Edw. 1: "If the party write the exceptions, and pray that the jus-

tices may put their seals to it for a testimony, the justices shall put their
seals etc." 2 Tidd's, Practice 852. R. S. Mo. 1929 sec. 1008: "Whenever
either party shall write his exception and pray the court to allow and sign
the same, the person composing the court shall, if such bill be true, sign the
same"; as first enacted almost the identical language of the Statute of
Westminster II was used, see Vol. 2, R. S. Mo. 1825, p. 631.

18. Law of Mo. 1911, p. 139.
19. Statutory Rules and Orders, Rev. vol. 7.
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of error, the only common law method of obtaining appellate
review, were likewise abolished in England in 1873. This is an-
other even more ancient relic, still authorized by the laws of
Missouri, which has now little but historical reasons for con-
tinued existence. Nevertheless, our status continue to carry an
elaborate code of rules for the use of writs of error.20 Surely a
party should be able to decide whether he desires to appeal, with-
in a month after final judgment is rendered, but, under our prac-
tice (because of the right to commence further proceedings by
writ of error), actual finality of all judgments is delayed for a
year, even though no appeal is ever taken.

The vitality of old methods to continue existence, and their
resistance to change by legislation is remarkable. Procedural
rules come to be looked upon as vested rights for purposes of
delay and strategy, instead of means for facilitating the dispatch
of business. The personnel of a legislature changes with every
session; time is short and there are many problems before them
which seem to require more immediate consideration; so it is not
difficult to postpone action on such matters as procedure. We
should, therefore, be able to understand to some extent why the
struggle for law reform, in England, began earlier and took
longer than it did in this country. No doubt because England
became a great commercial and industrial nation before we did,
the inconvenience of delay due to inadequate procedure was
noticed sooner, but forces in opposition were well organized and
had been long entrenched.2 1 We started with a new system of
courts in a new country and they were not immediately con-
gested.

Our own state was the second in America to adopt a legislative
code of procedure. Some idea of the inconvenience and delay re-
sulting from the adherence to common law forms of actions, both
in England and America, may be gained from a statement made
in 1848 by Judge R. W. Wells in his successful effort to urge the
Missouri Legislature to adopt the New York code. It was, as
follows:

"The old system of actions at law abounds in contradic-
tions and absurdities. Thus you have a promissory note; it

20. R. S. Mo. 1929, sees. 1034-1053.
21. See Sunderland, English Struggle for Law Reform (1926) 39 Harv.

Law Rev. 725.
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has something like a scroll, by way of seal. You sue in
assumpsit, and allege what is always required to be alleged
in assumpsit, that the defendant promised to pay you the
amount of the note. Now every word of your declaration
may be true and present an undeniable cause of action; yet
the court will tell you this flourish near the signature is a
scroll by way of seal. You cannot sue in assumpsit; it must
be debt. You should not have said that the defendant
promised to pay you, which to be sure is the exact truth, but
that he was indebted to you. * * * Let me amend my declara-
tions and put it right. 0 no! the system will not permit it;
you must go out of court, pay all the costs and begin anew.
In many actions, if you tell nothing but the truth, you can-
not recover, although you have an undoubted cause of action.
You must tell a falsehood or your declaration will be bad!
Thus, in assumpsit, you must state a promise to pay, al-
though there was none: In Trover, that you lost the prop-
erty, and it came to the possession of the defendant by
finding, none of which is true. In trespass, that the injury
was committed with force and arms; although there was
nothing of the kind used. In these cases, the truth would
not answer at all. * * * Then come the distinctions between
law and equity. If you mistake here, either as plaintiff or
defendant, nothing can save you. If you are sued at law, and
have an equitable defence, you must let judgment go against
you and pay all the costs, and then bring a suit in Chancery.
* * * Almost every suit of any importance has to go through
both law and equity. ' '22

Whatever may be said about our code it is far better than the
common law system. Perhaps the earliest legislative attempts
to allow the merits to prevail over the technicalities of common
law procedure were the Statutes of Jeofails. By one of the first
of such statutes (18 Eliz.), the want of an original writ was
aided after verdict. By 21 Jac. I, a reversal was not required
for variance in form only between original writ and declara-
tion.2 3 Early in the nineteenth century, the efforts of Bentham,
Brougham, Dickens and many others gradually produced results
in England. The pressure for improvement came from the public
rather than from the bar.2 3

' The first attempt brought about the
Hillary Rules of 1834 providing for simplification of pleading.

22. Wells, Law Refornis, Pleadings and Practice, 90-91.
23. For a History of these and later statutes see 2 Tidd's Practice 823;

as to recognition of right to amend see 1 Tidd's, Practice 697.
23a. Supra, note 21.
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These rules were made by the judges of the Superior Courts and
laid before Parliament, but, after receiving its sanction, they
were considered statutory.24 Further progress was made by the
common law procedure acts of 1852 and 1860.25 But a real
remedy was not found until the Judicature Act of 1873 consoli-
dated Chancery, Queen's Bench, Common Pleas, Exchequer, Ad-
miralty, Probate, Divorce, Bankruptcy and other courts into the
Supreme Court of Judicature with both trial and appellate divi-
sions. This act also adopted a code of procedure which like our
American codes abolished forms of actions and the distinctions
between actions at law and suits in equity. But this code of pro-
cedure instead of regulating every detail of procedure left much
to be filled in by court rules. More important still, it provided
that the rules of practice enacted could be "annulled or altered"
by the new court. Limitations on making rules by the court were
that "any rule made in the exercise of this power, whether for
altering or annulling any then existing rule, or for any other
purpose shall be laid before both Houses of Parliament"; that
either House by majority vote within 40 days could have any rule
annulled; and that no rule should change the mode of oral ex-
amination of witnesses, rules of evidence or the laws concerning
juries.26 The court was likewise authorized to make rules for
"practice and procedure in all criminal causes.1127

In 1875 the Judicature Act was amended and a new and much
more comprehensive code of procedural rules, with model forms
for pleadings, was adopted. It was, however, clearly stated that
these rules and all others whether made before or after the act
might "be annulled or altered" by the court, but concurrences of
the Lord Chancellor, Chief Justice, other designated presiding
judges of divisions, and Justices of Appeal were required rather
than only a majority of the judges, as provided by the 1873 Act.
It was evidently soon found that it was not satisfactory to place
the function of rule making entirely upon judges. Rules are now
made by a Rules Committee composed of the Lord Chancellor,
Chief Justice, Master of the Rolls, President of the Probate Divi-
sion (which also has jurisdiction of Divorce and Admiralty)

24. 1 Tidd's, Practice 675, note 1.
25. 2 Blackstone (Cooley's ed. 1872) 1194-5 note.
26. Sees. 68-74 Judicature Act.
27. See. 71, Judicature Act.
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four other judges of the Supreme Court, two practicing bar-
risters who are members of the Bar Council, and two practicing
solicitors. The last eight are appointed by the Lord Chancellor,
who with four other members may make rules. Rules must still
be laid before Parliament and may be annulled as provided in the
original act.2 S It is said that no rule has ever been so annulled.

The first complete code promulgated as Rules of Court was
completed in 1883. They have been amended and added to by
subsequent sets of rules, but many of them are still in force as
then written. The Consolidation Act of 1925 (15 and 16 Geo. V)
brought all legislation since 1873 into one act with such changes
as were deemed necessary. The Criminal Justice Act of 192529

provided similar improvements in the organization and functions
of the criminal courts. It is significant that not only was the rule
making power, both for civil and criminal cases, continued in the
Rules Committee, as above composed, but provision was also
made for a council of judges to meet and report annually "on
what amendments and additions they think expedient for the
better administration of justice." This council is charged "to
consider the operation of the Supreme Court of Judicature Con-
solidation Act, 1925, and the rules of court and the working of
the offices of the Supreme Court, and to inquire into any defects
which may appear to exist in the procedure of or administration
of law in the High Court or the Court of Appeal, or in any in-
ferior court.' ' 3" Thus England not only has provided means for
promptly making needed changes in procedure but has now re-
quired also regular and frequent investigation to determine such
need. Who should be better qualified to perform these functions
than lawyers and judges who work by these rules all the time?

It must not be assumed that the method of regulating practice
by rules of court was immediately satisfactory to everyone in
England, or that all evils were cured at once. It takes time and
lessons from experience to make any system work well. The rea-
son that this method will work well is not that courts make no
mistakes in regulating procedure by rules but that they have the
means of knowing when they have done so, by daily contact with

28. Supreme Court of Judicature Consolidation Act of 1925 (15 & 16 Geo.
V); 8 Halsbury's, Laws of England (2nd ed. 1933) 595.

29. 15 & 16 Geo. V. c. 86.
30. 8 Halsbury's, Laws of England (2nd ed. 1933) 594.
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the working of the rules, and they have the power to correct mis-
takes, as soon as they are observed, by changing rules. After the
new system was established, many felt as did one English lawyer,
who said: "The only thing I ever knew was special pleading, and
the moment I had learned that, the law reformers went and
abolished it." 1" In an English work on evidence in 1884, Taylor,
a former English Judge, said: "The fusion of law and equity,
which was to overthrow such a phalanx of abuses, and to frus-
trate so many knavish tricks, has resulted not only in confusion,
but, to use the vigorous language of our blind bard, in 'confusion
worse confounded'.132 Cooley even quotes Sir Frederick Pollock,
the great English law writer, as saying in the early nineties "that
for several years (after fusion of law and equity) the latter state
of the suitor was worse than the former"; and that "repeated
revision of the rules of court and some fresh legislation" was
needed before the reconstructed machine would work smoothly.""2

The thing that should not be overlooked is that when these con-
ditions developed there was the means at hand to do something
about it, and it was done.

How well this was done can be better judged now, after sixty
years' trial, than was possible in the nineties when it had been
in operation for only one-third of that time. Certainly it can now
be said that much has been done to eliminate delay and to save
judicial time, from construction of procedural technicalities, for
the consideration of the merits of cases. It is not possible, with-
out making this discussion too long, to go into the details of the
code now in operation there, but the following outstanding fea-
tures, which show how this is done, might well be mentioned.

First: Trial judges are not required to waste court time for
attacks on pleadings, default judgments, or for proof of formal
matters, and other details that tend to delay and prolong trials.
This is accomplished by proceedings before masters who dispose
of cases in which no trial is necessary and narrow the issues to
be heard in cases which must go to trial. Some of the methods
employed are:

31. Practice and Procedure (1935) 51 Law Quarterly Rev. 13, 17.
32. 2 Blackstone (Cooley's ed. 1872) 1196 n.
33. For a failure of judges to agree upon what some of the early rules

meant, which was at first not unusual, see Haunay v. Smwithwaite, 69 L. T.
N. S. 677 (1893).
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(a) Simplification of Pleadings. While pleadings must state
sufficient ultimate facts to make a case, or a defense, simple
forms are provided to eliminate unnecessary details, and prolix-
ity or other violation of the rules may be penalized by assess-
ment of costs. General denials are not permitted and a party
"must deal specifically with each allegation of fact of which he
does not admit the truth."'  Demurrers are not allowed, but a
case may, by leave, be set down for trial on the pleadings.35

These rules of pleading are very effective in eliminating dilatory
pleas or concealment of real issues, and tend to materially reduce
the disputed issues to be tried. Rules authorizing imposition of
costs upon a party who either asserts or denies a fact without
any reasonable basis therefor, go far to prevent smoke screens
of false issues for strategic purposes.

(b) Disclosure and Discovery. Orders specifying the disclos-
ures required are made by a master, after a conference with
counsel on what is known as Summons for Directions. These
include admission of facts, formally in issue, but not actually dis-
puted (unreasonable refusal to admit them will be penalized by
assessment of costs of proof) ; production of documents for in-
spection; information as to documents not in the possession of
the parties; and examination of witnesses as to material facts
(similar to our Missouri deposition practice) .36 As to the results
of these preliminary preparations for trial, Professor Sunder-
land of Michigan University, after a study of English procedure,
said: "With the facts on each side mutually understood by both
parties when the trial opens, leading questions no longer become
objectionable on many features of the case and the witness is
brought at once to the point in controversy * * * the necessity
for cross examination is greatly reduced, * * * formal admis-
sions of facts, and answers to interrogatories, eliminate many
features of the case which with us would call for extensive proof,
* * * there is no occasion for that elaborate maneuvering for
advantage, that vigilant and tireless eagerness to insist on every
objection, * * * which not only prolongs and complicates the

34. Higgins, English Courts and Procedure (1923) 7 Amer. Judicature
Soc. Journal 185 at 209-217.

35. Practice and Procedure (1935) 51 Law Quarterly Rev. 13, 17.
36. 23 Halsbury's, Laws of England (1st ed. 1912) 143, 145; 7 Amer.

Judicature Soc. Journal 217-220 (1923).
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trial, but helps to make the outcome of an American lawsuit
turn as much upon the skill of counsel as upon the merits of the
case."

3 7

(c) Summons for Directions. An ordinary action in King's
Bench or Chancery is commenced by writ of summons, prepared
by plaintiff's solicitor, sealed by the proper officer, and indorsed
with a statement of the nature of the claim made or relief
sought 8 After service or acceptance, defendant makes appear-
ance, which may be conditional or unconditional, usually within
eight days although more time may be given.3 At one time a
Summons for Directions could be had before pleadings, but since
1932 plaintiff usually delivers his statement either with the writ
or within ten days after appearance thereto, and defendant de-
livers his defense within fourteen days after appearance or re-
ceipt of plaintiff's statement. Plaintiff may within seven days
thereafter deliver a reply.40 The Summons for Directions is usu-
ally the next step, and by it the parties are notified to appear
before a master who may then make orders in the case concern-
ing the following matters: Pleadings, particulars, admissions,
discovery, interrogatories, inspection of documents, inspection of
real or personal property, commissions, examination of wit-
nesses, place and mode of trial, and any other interlocutory mat-
ter.41 The parties informally come before the Master, talk over
the nature of the case and the procedural steps they think neces-
sary to bring it to an issue. He makes the required orders. How
much time in court can be thus saved is apparent.

Second: Great benefits accrue to the commercial community,
as well as a saving of judicial time, from having machinery for
prompt collection of debts in cases where the claim is not actually
controverted. The means is provided for getting an immediate
judgment on such a claim without delay or expense. When there
is no appearance this is done by allowing default judgment to be
entered by a master. If defendant does appear, plaintiff may file
affidavit stating the facts of his claim and his belief that there is

37. Sunderland, An Appraisal of the English Procedure (1925) 50 A. B.
A. Reports 242, 248.

38. 23 Halsbury's, Laws of England (1st ed. 1912) 109-110.
39. 23 Halsbury's, Laws of England (1st ed. 1912) 124.
40. Supra, note 31, at p. 18-19.
41. 23 Halsbury's, Laws of England (1st ed. 1912) 106; 7 Amer. Judica-

ture Soc. Journal 204 (1923).
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no defense. He may then have summary judgment unless de-
fendant can make affidavit showing a fair probability of a real
defense. Generalities, conclusions and sham defenses for delay
are of no avail. However, if a master refuses leave to defend,
defendant is protected by the right to appeal to a judge in Cham-
bers. If the judge grants leave, plaintiff cannot appeal and the
case proceeds for trial, but if he refuses it, defendant can still
appeal to the Court of Appeals. Those appeals are immediately
decided.42 This speedily disposes of a great number of cases
seeking only to put in operation the legal machinery for collect-
ing debts.

Third: A remedy is provided for immediately determining
rights dependent upon the construction of deeds, wills, contracts,
and statutes by Declaratory Judgments settling the rights of
parties before they have acted thereunder and before any damage
has been sustained from such action. Concerning this practice,
Professor Sunderland has said: "The service rendered by the
courts under the declaratory judgment practice is quite ana-
lagous to that rendered by modern hospitals which diagnose and
treat diseases in their incipient stages and thereby prevent the
development of more dangerous conditions. So useful and effec-
tive has this practice become in England that several judges of
the High Court are frequently engaged simultaneously in making
declarations of rights, and the size of the dockets which they dis-
pose of is eloquent testimony of the speed with which the work
can be done.4

2 Since our last Legislature adopted a Declaratory
Judgments Act4" precedents and procedure therefore under the
English practice should now be of particular interest to Mis-
souri lawyers.

Fourth: The conduct of a trial is under the control of a judge,
who has life tenure, and who, although chosen by the leaders of
his political party in control of Parliament, is selected only if he
has really demonstrated legal ability. Englishmen believe the
judge's control is impartially exercised for the purpose of finding

42. 23 Halsbury's, Laws of England (1st ed. 1912) 134: Sunderland,
supra, note 37, at 244; 7 Amer. Judicature Soc. Journal 223; 51 Law Quar-
terly Rev. 15 (1935).

43. Supra, note 37, at p. 246.
44. Laws of Mo. 1935, p. 218. See for discussion Note, Declaratory Judg-

ments with Recent Missouri Developments (1935) 21 ST. Louis LAw REVIEW
49.
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the truth of the controversy so that the merits may prevail. This
belief is shown by the fact that most civil cases there are now
tried before the court without a jury.45

Fifth: The rules of procedute are flexible. They not only can
be changed by the method authorized by Parliament, but they
are meant to be applied according to the circumstances of the
case. Discretionary powers are granted to the judges throughout
the rules to give special leave for additional time and to allow
amendments; and it is provided that "non-compliance ** :1 with
any rule of practice * * * shall not render any proceedings void
unless the court or judge shall so direct, but such proceedings
may be set aside either wholly or in part as irregular, or
amended, or otherwise dealt with in such manner and upon such
terms as the court or judge shall think fit."46 Violation of pro-
cedural rules does not prevent a consideration on the merits but
may bring assessment of costs as a penalty. Costs do not follow
the result of the case, but are awarded as the court deems to be
proper.

Sixth: Appeals are promptly heard and decided. New trials
are few and can be granted only by the court of appeal and they
may be limited to specific issues instead of a retrial of the whole
case. Writs of error, bills of exceptions, and assignments of
error have been abolished. Written or printed briefs are not re-
quired and appeals are heard, on copies of the records of the trial
divisions, upon oral argument and the decision is usually an-
nounced then and there. The trial and appellate divisions are
part of the same court and sit in the same court house, except
where cases are heard in assizes or county courts, but since there
is no local venue of actions, most important civil cases are tried
in London. Order 5847 provides that all appeals "shall be by way
of rehearing" on "the whole or any part of any judgment or
order * * * whether final or interlocutory"; that the appellate
court has "discretionary power to receive further evidence upon
questions of fact"; ("without special leave upon interlocutory
applications" but "upon appeals from a judgment after trial
* * * on special grounds only and not without special leave") ;
that the court of appeal shall have power to draw inference of

45. See sees. 99-101 Consolidated Act of 1925, 15 & 16 Geo. V.
46. Order 70, 7 Statutory Rules and Orders Rev. 179.
47. 7 Statutory Rules and Orders Rev. 142.
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fact and to give any judgment 'and to make any order which
ought to have been made"; and that "such powers may also be
exercised in favor of all or any of the respondents or parties
although such respondents or parties may not have appealed."
The court of appeal, therefore, has supervisory power over the
trial divisions at all stages of the case and this provides safe-
guards against arbitrary or erroneous action before rights are
prejudiced thereby. Furthermore, the purpose of appellate re-
view after judgment is to afford a full rehearing on the merits
and end the case. A complete new trial of a case once tried is
very unusual. Of course a system of appeals from all interlocu-
tory orders grafted onto our present system would result here
in endless delay. It does not do so under the English system
because such appeals are quickly decided on summary hearing
and because unreasonable appeals are penalized by assessment of
costs. The English bar has been educated not to attempt to gain
advantage by mere delay.

An idea of the kind of procedural system, that the English
method may ultimately make possible, can be gained from a
statement, which the writer heard made by Lord Wright, Master
of the Rolls (as such he is presiding judge of the Chancery Di-
vision of the Supreme Court of England, and a member of the
Rules Committee), at the Harvard University Law School's re-
cent conference on the Future of the Common Law. He said, in
substance, that it was now hoped that the rules could soon be
further simplified and rewritten; that the courts could then stop
taking any space in opinions to discuss the construction and ap-
plication of procedural rules; and that they would work smoothly
enough so that it would only be necessary for members of the
bar to become familiar with how the court applied them, through
experience in their practice. Thus procedural rules would truly
become working tools of lawyers to bring controversies to prompt
decision on the merits, rather than (as some of ours have be-
come) obstacles to overcome before they can get their cases de-
cided. It seems to an American lawyer that much progress has
already been made toward this goal. A comparison of points of
law decided in recent English cases, with those ruled in cases
in any jurisdiction in this country, very strikingly shows that
procedure is now rarely discussed in English decisions, but that
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our books are filled with rulings upon how our statutory pro-
cedural rules are to be construed and applied.

II

The writer does not hold the opinion that the English system
is perfect, or that everything which works well there would
necessarily do as well here. Nevertheless, a system of procedure
which does work well in a great commercial and industrial na-
tion, where the fundamental principles of our laws and institu-
tions were developed, is worthy of our examination and study,
especially in view of increasing dissatisfaction with our own.
We may justly say that England did not have satisfactory pro-
cedure for modern times until she came to us for the idea of
abolishing common law forms of action and removing the dis-
tinctions between law and equity. We may now well consider
whether the method adopted there, of procedural rules made by
courts (or councils or committees under their guidance and con-
trol), will better enable our system of code pleading to be brought
up to date and to continue in the future to keep pace with the
times, so that it will function efficiently in the increasingly intri-
cate and changing conditions, created in business and industryj
by modern science and invention. The English people, during
the last six centuries, have perhaps endured about as much bad
government as any other people, but they have to their credit
much worthwhile accomplishment, in modern good government,
due to ability to learn from their experience, and we could profit
by it too. A recent English review of their own system points
out these results: "That of every hundred actions commenced
by a writ in the Supreme Court only one comes to trial"; that
"the other ninety-nine" by means of the interlocutory adminis-
tration of details by masters "undergo a process of elimination";
and that this method usually disposes of cases without a trial in
one of the following ways: "The defendant * * * may pay out
on the writ"; the case may end because disclosure may reveal
that "defendent may have no defence" or "plaintiff no real case";
or "parties may come to terms" because "Master or Judge sug-
gests a via media which leads to the amicable settlement of the
action.148 To waste judicial time by dilatory tactics intended

48. Practice and Procedure (1935) 51 Law Quarterly Rev. 13, 23.
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only to delay action, in cases which could be thus disposed of, in
an economic loss to everybody.

It cannot be fairly denied that during the last quarter of a
century, many new problems arising from modern industrial and
urban conditions have been unable to get quick and efficient
treatment in our courts. Because of popular demand for a forum
for prompt settlement of these new questions, new administra-
tive tribunals have been created. It is indicative, of the popular
attitude toward the ability of lawyers and courts to dispatch
business promptly by the methods they have been using, that
members of these new tribunals are not usually required to be
learned in the law, and that they are allowed to determine their
own procedure. Laymen are authorized to decide questions of
law and determine facts without requiring that they be guided
by knowledge or instructions concerning the law. Usually their
determination of facts is made binding upon courts in whatever
judicial review is provided, so that there is no appeal from or
review of decisions of these laymen as to many ultimate facts,
in the determination of which the application of rules of sub-
stantive law are necessarily involved. Many relations of em-
ployer and employee, public utilities and their customers, rail-
roads and shippers, and rights and duties of other agencies of
transportation have been largely removed from the courts.
Measures are being proposed to also place in the hands of law
administrative bodies such matters as injuries caused by opera-
tion of motor vehicles, labor relations, insurance, and many other
problems of commerce, industry and agriculture. This develop-
ment has only begun. Where it will lead to we cannot know.

It is especially worthy of notice, that acts creating such ad-
ministrative tribunals usually emphasize the provisions that hear-
ings shall be simple and summary and that these bodies shall
have the power to make their own rules of practice and proce-
dure. In our Workmen's Compensation Commission Act,49 pro-
vides: "All proceedings before the Commission or any commis-
sioner shall be simple, informal and summary. * * * Except as
herein otherwise provided, all such proceedings shall be accord-
ing to such rules and regulations as may be adopted by the Com-
mission." In our Public Service Commission Act,50 provides:

49. R. S. Mo. 1929, sec. 3349.
50. R. S. Mo. 1929, sec. 5144.

1937]

Washington University Open Scholarship App. 142



204 WASHINGTON UNIVERSITY LAW QUARTERLY [Vol. 22

"All hearings before the Commission shall be governed by rules
to be adopted and prescribed by the Commission." Similar ex-
amples will be found in other states and in Federal legislation.

Why do not legislatures, in creating administrative tribunals,
provide them with a complete statutory code of practice and
procedure? Undoubtedly it is because they do not want to ham-
string and delay their action, impair their efficiency, and limit
their ability to promptly determine the merits of questions en-
trusted to them for solution. Why then are the courts kept in
strait-jackets of strict statutory procedural codes which pro-
vide so many means for delaying and evading a determination
of the merits of cases? Surely lawyers and judges are not less
capable than laymen of making rules of procedure, which will
make possible prompt determination of cases on the merits. At
least they have shown, in England, that they can do so when
given the opportunity and responsibility.

Let it be recognized that the adoption of our statutory codes
marked a tremendous advance, although they carried over and
continued many ancient common law practices. Their great de-
fect was that, in failing to provide adequate means for improve-
ment, they froze the rules of practice and thereby lost the op-
portunity to continue that advance so well begun. Procedural
codes made for conditions of the times of circuit riders of the
eighteen forties could not be expected to function, in all respects,
for prompt and efficient dispatch of business under modern urban
industrial conditions. Rules of substantive law, which establish
fundamental rights and determine the principles upon which
they are based, determine what rights an individual shall have.
They should not be changed without most careful and extended
deliberation and then only when such a change is a vital neces-
sity to prevent future injustice to others. Rules of procedure
only determine how and when a dispute about such rights shall
be brought to an issue. Whenever a rule operates to prevent
bringing such a dispute promptly to an issue it ought to be abol-
ished. Whenever a rule can be improved to bring the disputed
question to definite issues in a clearer way within a more reason-
able time it ought to be amended. It is often a complete denial
of the benefit of a substantial right to unduly delay a decision
concerning it, because changed conditions may make the right
valueless before it can be established.
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New means of communication and transportation have speeded
up all business, and new procedural methods are required to
promptly transact the great volume of judicial business arising
from these new relations and new conditions of today. There
would be more legal business for lawyers to transact if this could
be done, because unquestionably the surest way for lawyers to
have more business is for courts and lawyers to handle business
that comes to them promptly and efficiently. People will not
tolerate forever any system which delays unreasonably the deter-
mination of questions they seek to have decided. If courts do
not function without vexatious delay, they will find means to
have them decided outside of the courts. Surely, lawyers ought
to see that what is in the public interest is in their own interest.
Surely, if this matter is given intelligent consideration, both
lawyers and laymen would see, from its results in England and
its adoption in our federal courts, that regulation of practice and
procedure by rules of court is worth a trial in our state courts.
Of course the details of a system fitted to our needs would differ
from those of England where ten times the population of this
state live in an area little more than half its size. If both lawyers
and laymen desire that it be tried, it will not be difficult to devise
either the means of putting it into operation or the broad out-
lines to be followed in its development. Will our bar lead such a
movement for improvement, or will it overlook this great oppor-
tunity for leadership toward worthwhile accomplishment to ful-
fill a pressing public need?
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THE MOTION FOR SUMMARY JUDG-
MENT AND ITS EXTENSION TO

ALL CLASSES OF ACTIONS
Louis C. RiTTER AND EVERT H. MAGNUSON

M UCH criticism is directed against the courts for the long delays
in the administration of justice. Particularly is this true in the

large metropolitan centers where the court calendars are so crowded
that frequently it takes from two to four years before the trial of a
case. This dissatisfaction, both in and out of the legal profession, with
the law's delay has long been manifested. Criticism is directed not so
much against the substantive law as against what is called the business
of the courts, their organization and procedure, their method of han-
dling litigation, the expense involved, and the delay, often the uncon-
scionable delay, in disposing of pending cases:'

To remedy these long delays and to alleviate the criticisms against
the courts and their procedure, the summary judgment procedure was
introduced. This procedure has become an important feature in our
modern practice of law. Its benefits are numerous. It does more than
to prevent delays and secure speedy justice. It aids in the prompt dis-
position of bona fide issues of law as well as of sham defenses. It
causes the whole judicial process to function more speedily and with
less complexity. It tends to discourage litigation and the interposition
of sham defenses, to effectuate settlements, to expedite judgments, to
simplify court procedure and to lessen court congestion-in short, it
has contributed to the cause of speedy justice and has alleviated the
economic waste of unnecessary and protracted litigation.2

The Wisconsin Supreme Court realized the possibilities of the mo-
tion for summary judgment in remedying the long delays in the court
calendar. In Sullivan v. State it said that the purpose of providing
for summary judgments was to avoid delay and to cut down the fre-
quent contributions to injustice which proceeded from technicalities of
pleading and practice.3 Other courts have also indicated that the motion
for summary judgment was to stamp out the practice of delaying judg-
ment by the interposition of defenses which could not be substantiated
by evidence.4

I Shientag, Summary Judgments in the Supreme Court of New York (1932)
32 COL. L. REv. 825.

2 Clark and Samenow, The Summary Judgment (1929) 38 YALE L. J. 423; Saxe,
Swnmnzary Judgment in New York, A Statistical Study (1933) 19 CoRN. L. Q.
237.

-213 Wis. 185, 195, 251 N.W. 251 (1933).
4 McAnsh v. Blauner, 222 App. Div. 381, 226 N.Y. Supp. 379 (1928).

App. 146



THE MARQUETTE LAW REVIEW

The purpose of this article is to show the effect of the summary
judgment in relieving the courts from undue criticisms by the long
delays in the trial of cases, the development of the summary judgment,
its procedure and application, with special stress being laid on Wiscon-
sin law and procedure, criticisms directed against the motion for sum-
mary judgment, and the advisability and possibility of extending it
to all actions, regardless of type, equally on behalf of defendants and
plaintiffs.

DEVELOPMENT AND EXTENT OF USE OF THE SUMMARY JUDGMENT

The summary judgment provision was introduced into England in
1855. It was restricted at that time to actions on bills and notes. Its
objective was to expedite court procedure. Thus it insured litigants'
economy in obtaining a judgment where the circumstances of the case
lent themselves to a shortened procedure. The preamble to the Sum-
mary Procedure on Bills of Exchange Act of 1855 clearly sets forth
the objects and purposes of the summary judgment, stating as fol-
lows :5 "Whereas bona fide holders of dishonored Bills of Exchange

and Promissory Notes are often unjustly delayed and put to unneces-
sary Expense in recovering the Amount thereof by reason of frivolous
and fictitious Defenses to Actions thereon, and it is expedient that
greater facilities than now exist should be given for the Recovery of
Money due on such Bills and Notes..."

By the Judicature Act of 1873 the scope of the summary judgment
was increased, embracing additional classes of cases." A plaintiff could
make the motion in actions on contract, express or implied, where
there was a liquidated demand for money. This included bills of ex-
change, promissory notes, negotiable and non-negotiable, and other
simple contract debts. By decision this also included "common law"
assumpsit actions for labor and services performed7 and for goods sold
and delivered" and other actions of a like nature. These latter actions
were not necessarily for a definite and certain sum of money; it was
sufficient if the plaintiff state a cause of action and produce an affidavit
upon the hearing of the motion setting forth the basis for the asserted
liability of the defendant. A plaintiff could also make the motion in
actions on a bond or contract under seal for the payment of a liquidated
amount in money. Likewise a plaintiff could make the motion in an
action on a statute where the sum sought to be recovered was a fixed

5 THE SUMMARY PROCEDURE ON BILLS OF EXCHANGE Acr, 18 & 19 VIcr. c. 67
(1855).

6Annual Practice, Order III, Rule 6, Order XIV, Rule 1.
7Lagos v. Grunwoldt, [1910] K.B. 41; Stephenson v. Weir, L. R. 4 Ir. 369

(1879).
8 M'Cawley Co. v. Campbell, L. R. 4 Ir. 410 (1879).
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sum or in the nature of a debt other than a penalty, in actions on a
guaranty, whether under a seal or not, where the claim against the
principal was in respect of a debt or liquidated demand only, and in
actions involving a trust where the plaintiff sought to recover only a
debt or liquidated demand in money, payable by the defendant, with or
without interest. Thereafter a section which did not appear among the
Rules of 1873 was added. This section permitted plaintiffs to make the
motion for summary judgment in actions between landlords and ten-
ants for the recovery of land where the tenancy was determinable
under the terms of a contract.9 However, the courts in England have
refused to grant motions for summary judgment under this class of
cases where there is any dispute as to the title to the land or where
there are any complicated questions as to the relations of the parties.

The actions under the laws of England within the scope of the
summary judgment procedure are actions for the recovery of debts
or liquidated demands in money, and actions between landlords and
tenants with respect to repossession. There are some jurisdictions in
the United States in which the summary judgment procedure is more
extensively used than in England where it was first introduced.'0 The
adoption and use of the summary judgment in New York is especially
interesting to attorneys in Wisconsin because not only has Wisconsin
originally adopted the summary judgment rule from New York, but
also the Wisconsin Supreme Court has said that it accepts and adopts
the interpretation of the New York statute given by the New York
courts.7 Prior to the adoption of the summary judgment rule in New
York, a defendant who wished to delay trial and prevent a judgment
for which he had no bona fide defense could interpose a general denial
in his answer. This general denial frequently was a sham defense, but
the court was powerless to strike it.'2 As a result a movement was
started in New York to do away with these sham defenses and thus
avoid the long delays which were becoming prevalent in the New York
courts.

When an investigation for a method to speed up the court calendars
was made, it was discovered that a great many sham pleas were being
interposed. Upon further inquiry, it was discovered that the procedure
of the summary judgment which had been used extensively in England
since 1855 and less extensively in New Jersey since 1873 had been
exceedingly instrumental in reducing the number of these pleas. Be-
cause of its great possibilities in eliminating the evils aforementioned,

9 Keating v. Mulcaly, [1926] Ir. R. 214.
1 See Clark and Samenow, The Summary Judgment (1929) 38 YALE L. J. 423.
"1 Jefferson Gardens Inc. v. Terzan, 216 Wis. 230, 257 N.W. 154 (1934).
12 Cf. Wayland v. Tysen, 45 N.Y. 281 (1871) ; Farmers' National Bank v. Leland,

50 N.Y. 673 (1872); and Neuberger v. Wild, 24 Hun. 347 (N.Y. 1881).
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the summary judgment procedure was adopted and became effective in
October, 1921.1'

The New York procedure in regard to the summary judgment was
of much narrower compass than that adopted in England and in several
states in the United States. In New York, at first, it was limited to
actions on contracts, express or implied, and to actions on a judgment
for a stated sum where there was a definite and absolute debt or liqui-
dated demand.' 4 As compared with the English rule, it could not be
applied to actions on statutes where the sum sought to be recovered
was a fixed sum or in the nature of a debt other than a penalty, 15 or
to actions for the recovery of land,' or to suits on trusts.'7 The New
York courts have also refused to permit its use in a suit for an in-
junction.'8 It was held by the New York court that one could move for
summary judgment in a case involving liquidated damages and on a
contract, but not in a case to foreclose a mortgage' 9

The New York courts did express approval of the general scheme 20

and on April 16, 1932, the scope of the motion for summary judgment
was extended by an amendment adopted by the joint order of the
presiding justices of the Appellate Division of the Supreme Court in
the four judicial departments. The amended rule2 not only permitted
the motion for summary judgment to be made in an action to recover
a debt or liquidated demand arising on a contract, express or implied,
or on a judgment for a stated sum, but also permitted the motion to be
made in an action on a statute where the sum sought to be recovered is
a sum of money other than a penalty; it likewise permitted the motion
to be made in actions to recover an unliquidated debt or demand for
a sum of money only arising on a contract, express or implied, other
than for breech of promise to marry, in actions to recover possession
of specific chattels, with or without claim for the hire thereof, or for
damages for the taking or detention thereof, in actions to enforce or
foreclose liens or mortgages in actions for the specific performance of
a contract in writing for the sale or purchase of property, and in actions
for an accounting arising on a written contract. This recent change and
the recent decisions of the court indicate a decided tendency to extend
the motion for summary judgment to other classes of cases. Of course,
as may well be expected, a remedy newly adopted, will not gain mo-

' 3N. Y. CIVIL PRACTICE RULES, Rule 113 and Rule 114 (1921).
14 Op. cit. supra, note 13.
12 Cf. Annual Practice, Order III, Rule 6, Order XIV, Rule 1.
's Op. cit. supra, note 15.
17 Op. cit. supra, note 15.
is Op. cit. supra, note 15.
19 Toner v. Ehrgott, 226 App. Div. 244, 235 N.Y. Supp. 17 (1929).
'o Saunders v. Delario, 135 Misc. Rep. 455, 238 N.Y. Supp. 337 (1930).
21 Cahill, N. Y. CIVIL PRACTICE ACT, Rule 113 (1932).
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mentum until the legal profession has become acquainted with it, its
objects and its effects. It is suggested that the courts and the lawyers
are not sufficiently acquainted with the summary judgment so that
the time is ripe for extending it to other classes of actions not men-
tioned in this recent statute of New York.

Until the extension of the summary judgment in New York in 1932,
Connecticut had used the most comprehensive and extensive summary
judgment scheme known in the United States. It was adopted by order
of the judges of the Superior Court to be effective in February, 1929.
Whereas in New York by 1921 motions for summary judgments
could be made only in actions on contracts and actions on judgments,
in Connecticut such motions could be made also in actions on negotiable
instruments, actions on statutes, actions on guaranties, actions for the
recovery of specific chattels, actions to quiet title, actions to enforce
or foreclose liens or mortgages and any action to discharge an invalid
mortgage, lien caveat or lis pendens.22 It is interesting to note, that in
1932, New York followed Connecticut. The procedure was allowed in
actions for specific performance of written contracts for the sale or
purchase of property and in actions for an accounting arising on a
written contract.23 The history of its adoption along with the favorable
judicial attitude toward the rule augurs well for its future.

Illinois, the most recent state to adopt a code of civil procedure,
has had a long and uninterrupted experience with the summary judg-
ment procedure. Cook County has enforced the rule since 1853.24 The
rule which provided for default judgments was applicable to nearly
the same class of cases as in the early English procedure . 5 In 1872, be-
cause of "delay in the administration of justice," the rule which had
been enforced in Cook County was adopted in Illinois generally. 26 Just

prior to the enactment of the code of January 1, 1934, in Illinois, the
motion was limited to actions on contracts, express or implied, for the
payment of money.2 When the code was adopted the remedy as to
summary judgments was extended to other types of actions, compar-
able to what had been done in New York and Connecticut.

The current provision in the Illinois Code 3 extends the motion for
summary judgment not only to actions on contracts and actions on
judgments, but also to include actions to recover possession of land,

22 Cf. CoNNx. RULES OF CIVIL PRACTICE, § 14A (1) ; see also sections 14A (2),

(3), (4), (5) and (6). See also CONN. GEN. STAT. (1932) Title LVIII, c.
317, §§ 5971-5981.

23NEW YORK CIVIL PRACrICE Acr (Cahill, 1932) Rule 113.
24 COMIMON LAW PROCEDURE Acr, 1853.
25 Rules under the jUDICATVRE AcT, Order III, Rule 6 (1873).
26ill. Laws (1872), c. 332, § 36.
27 ILL. REV. STAT. (Cahill, 1929) c. 110, § 55.2 8 ILL. REV. STAT. (1935) c. 110, § 57.
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with or without rent or mesne profits and to include actions for the
recovery of chattels. Only the plaintiff in Illinois can make the motion.
But a defendant may employ the summary judgment procedure where
he has filed a counterclaim.29

Many states have adopted the summary judgment pro-
cedure. Some states have extended its scope. Others have
held it applicable only to a few special types of actions.
In addition to England, New York, Connecticut and Illinois, the
following states have also adopted the summary judgment, in some
form or another: New Jersey,29 a District of Columbia,30 Delaware, 3

Pennsylvania, 32 Indiana,3 3 Virginia,- West Virginia,35 South Caro-
lina,3 6 Kentucky,37 Alabama,38 Arkansas, 39 Tennessee °4 0 Missouri,4 1

Louisiana4 2  Massachusetts ' 3  Michigan4 4 Minnesota, 45 Rhode Is-
land,4 6 and Wisconsin.4 a

MOTION FOR SUMMARY JUDGMENT IN WISCONSIN

After a careful and comprehensive study the advisory committee
on rules of pleading, practice and procedure, created by the Wisconsin
legislature in 1929, recommended to the Supreme Court of Wisconsin
the adoption of the summary judgment as it existed in New York at
this time.47 As a result the rule was adopted, identical in language with
Rule 113 of the New York Rules of Civil Practice as it existed in 1921.
The only difference between the New York rule of 1921 and the
Wisconsin rule of 1929 is that the New York rule includes the follow-
ing words, "by the judge hearing the motion," and the Wisconsin rule,

29 ILL. REV. STAT. (1935) c. 110, Rule 16.
2 9aNew Jersey was one of the first states to introduce the summary judgment

into the United States. N. J. Laws (1912) c. 223, Schedule A, Sec. 57; N.J.
Laws (1928) c. 151, p. 306; see also 1925-1930 Supp. to N. J. CoMP. STAT.
(1931) §§ 163-291, 163-292.

30 Rules of the Supreme Court of the Dist. of Col., Rule 73, § 1.
31 DEL. REV. CODE (1915) c. 128, § 6.
2 PENN. STAT. (Purdon, 1936) Title VII, §§ 735 and 737.

33 IND. STAT. (Burns, 1933) § 409.
34 VA. CODE (1924) c. 251, § 6046, includes all actions.
35 W. VA. CODE (1931) c. 56, § 6, limited to contracts.
36 S. C. CODE (1932) c. 29, § 587.
37 Ky. STAT. (Carroll, 1927) Title X, c. 5, § 444, applies only to actions by or

against sureties.
38 ALA. CODE (1923) c. 346, art. I-VI.
39 ARK. DIG. STAT. (Crawford & Moses, 1921) c. 102, §§ 6250-6258.
40 TENN. CODE (Williams, 1934) c. 14, § 2941, arts. 1-7.
41 Mo. STAT. (1932) § 2941, applies only to action by and against sureties.
4 2 LA. PRAC. CODE (1932, 1936) arts. 97 and 98.
4 ANNo. LAWS, MASS. (1933) Vol. 8, c. 239, § 1.
- MIcH. COMp. LAws (1929) c. 266, §§ 14260, 14261.
45 MINN. STAT. (Mason, 1927) § 909, applicable only to sheriffs.
46 R. I. LAWS (1932) c. 1893.
46a Wis. STAT. (1935) § 270.635.
47 Boesel, The Suxnmary Judgment (1930) 6 Wis. L. REv. 5.
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"by the court hearing the motion." This difference in language makes
it certain that under the Wisconsin procedure the motion must be heard
by the judge in open court whereas in New York there might be the
possibility of the judge hearing the motion in his chambers.

The rule as adopted by Wisconsin in 19294 provides that the an-
swer may be stricken if the action is to recover a debt or liquidated
demand arising on contract, or on judgment for a sum stated, and
judgment may be entered upon the motion and the affidavit of the
plaintiff or someone familiar with the facts. The cause of action, the
amount claimed, and a statement of the belief that that there is no de-
fense must be verified. The defendant may, however, defend upon a
showing by affidavit, or other proof, that he has a bona fide defense.

This statute, being patterned after the New York Rule of 1921, was
of much narrower scope than that adopted in England and in several
of the states in the United States at that time (1929). It was limited
to actions on contracts and actions on judgments for a stated sum
where there is a definite and absolute debt or liquidated demand. The
Wisconsin court has indicated that it looks upon the summary judg-
ment as harsh even in its limited field.49 Nevertheless the court has also
indicated that it will do as other courts have done-give full considera-
tion to the legislative intent and purpose 50

It is interesting to note that at the time of the adoption of the sum-
mary judgment statute, the Wisconsin legislature refused to include
actions under a statute where the sum sought to be recovered was a
fixed sum or in the nature of a debt, or actions on guaranties, sealed
or unsealed, when the claim against the principal was in respect of a
debt or liquidated demand only, or in actions for the recovery of
specific chattels, or in actions to quiet and settle the title to real
estate or any interest therein or in actions to enforce or fore-
close a lien or a mortgage, or in actions to discharge any alleg-
edly invalid mortgage, lien or caveat or lis pendens. All of these
had been covered by the Connecticut statute,5 ' and the legislature in
New York followed Connecticut a few years later. In New York it
was also provided that the motion could be made in actions for the
specific performance of a contract in writing for the sale or purchase
of property, including such alternative and incidental relief as the cases
might require, and in suits for accountings arising on written contracts,
sealed or unsealed. 52

4 8 Wis. STAT. (1931) § 270.635.
49 Sullivan v. State, 213 Wis. 185, 251 N.W. 251 (1933).
50 Jefferson Gardens, Inc. v. Terzan, 216 Wis. 230, 257 N.W. 154.

CONN. RULES OF CivIL PRACrIcE, § 14A (1).
62Naw YORK CIVIL PRACTICE AcT (Cahill, 1932) 540.
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The summary judgment statute has been expanded in Wisconsin.
The statute permits, in part, the entry of summary judgment in an
action to recover on a debt or demand arising on an express or implied
contract other than for breach of promise to marry, or on a judgment
for a sum stated, or on a statute where the sum sought to be recovered
is fixed or in the nature of a debt. Similarly judgment may be entered
to recover possession of specific real or personal property, with or
without claim for damages for the use thereof, also to enforce or fore-
close a lien or mortgage, or to enforce specific performance of a written
contract (including alternative and incidental relief), or to compel an
accounting under a written contract.53 The motion may be made by
either plaintiff or defendant. Thus, the possibility of sham or friv-
olous denials in the answer is diminished, and likewise the possibility
of plaintiff's going to trial without sufficient proof to overcome the
denials or defenses of the defendant is diminished. Hence the calendars
can be cleared of cases where the plaintiff should not have started
action. The motion for summary judgment is primarily a plaintiff's
remedy. An order denying application for summary judgment is now
appealable.5

The constitutionality of the summary judgment procedure has not
been raised in Wisconsin. It has been contended in New York that this
procedure affected the litigant's right to a trial by jury.5 But an inter-
mediate appellate court in New York met this contention by pointing
out that the court does not try any issues of fact under this scheme of
procedure but does determine whether there is an issue of fact to be
tried. These observations are pertinent with respect to any of the types
of actions within any of the statutory schemes.

PROCEDURAL PROBLEMS

The word "motion" as used in a motion for summary judgment, is
like any other motion, an application for an order, and may be made
either upon notice of motion or upon order to show cause. However,
there are certain distinctions between the motion for summary judg-
ment and other motions. As between the motion for summary judg-
ment and a motion to strike sham pleas, the latter applies to
all actions, whereas the motion for summary judgment applies
only to those classes of action mentioned in the statute; also in

53 Wis. STAT. (1935) § 270.635.
54 WIs. STAT. (1935) § 274.33 (3) ; Loehr v. Steng, 219 Wis. 361, 263 N.W. 373

(1935).
55 Dwan v. Masserene, 199 App. Div. 872, 192 N.Y. Supp. 577 (1922) ; cf. General

Investment Co. v. Interborough Transit Co., 235 N.Y. 133, 139 N.E. 216 (1923)
and People's Wayne County Bank v. Wolverine Box Co., 250 Mich. 273, 230
N.W. 170 (1930).
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a motion to strike sham pleadings, the plaintiff must first estab-
lish the falsity of the pleading, whereas in a motion for a summary
judgment, the defendant must show that he has a bona fide defense.
In a motion for judgment on the pleadings, the moving party contends
that there is no cause of action, whereas in a motion for summary
judgment, the moving party does not claim that the pleadings do not
raise an issue, but does claim that the adverse party has no evidence to
support his claim or defense. In a motion for judgment on the plead-
ings, there will be only the answer and the complaint. In a motion for
summary judgment, the moving party must also have affidavits. Fur-
ther, a "good denial" may be sufficient to prevent a motion for judg-
ment on the pleadings, but a "good denial" may not be sufficient in a
summary case.

The affidavit is the important and distinguishing feature of the sum-
mary judgment. The Wisconsin statute in regard thereto5 provides
that there shall be at least two affidavits accompanying the notice of
motion. First, there shall be the affidavit of the moving party, wherein
he states that he believes that there is no defense to the action, or that
the action has no merit, as the case may be. Evidentiary facts showing a
cause of action must be stated. Secondly, there must be an affidavit by
some person having knowledge of the facts, and containing evidentiary
facts, not ultimate facts or mere conclusions of law.51 In the case of
In re Littleton's Estate5s the court held that the affidavit must set forth
the evidentiary facts with such particularity that the court shall be
satisfied therefrom of the plaintiff's actual right to recover. In Dwan
v. Massarene8 it was said that the plaintiff's affidavit must state "such
facts as are necessary to establish a good cause of action, and that it
will not be sufficient if it verifies only a portion of the cause of action,
leaving out some essential part thereof."

In a Michigan case, La Prise v. Wayne °0 an affidavit in support of
the plaintiff stated "that plaintiffs have a good and meritorious cause
of action against said defendant and that the amount claimed by the
plaintiff is as follows . . ." This affidavit was held to be clearly insuf-
ficient. The plaintiff's affidavit should be strictly construed, and if it is
insufficient to support his cause of action, the motion should be denied,
although the defendant fails to file an opposing affidavit, or to show
any facts sufficiently to entitle him to defend.

5 Wis. STAT. (1935) § 270.635 (2).
57 Kellogg v. Berkshire Bldg. Corp., 125 Misc. Rep. 818, 211 N.Y. Supp. 623

(1925); Sher v. Rodkin, 198 N.Y. Supp. 597 (1923).
58 129 Misc. Rep. 845, 223 N.Y. Supp. 470 (1927).
51 199 App. Div. 872, 192 N.Y. Supp. 572 (1922).
60 234 Mich. 371, 208 N.W. 449 (1926).
- 36 C. J. 205.
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The Wisconsin court has pointed out that the affidavits of plaintiff
must disclose a cause of action. In Sullivan v. State, 2 Justice Wickham
said: "If, however, the real spirit and purpose of the summary judg-
ment law are to be given effect, the search of the record should include
the affidavits in support of the complaint, and where these affidavits
disclose no cause of action, the complaint should be dismissed even
though, without the affidavits and solely upon the pleadings, a demurrer
would have to be overruled as to all or part of it. The purpose of pro-
viding for summary judgments is to avoid delay and to cut down the
frequent contributions to injustice which proceed from technicalities
of pleading and practice. It seems quite as important to us that the
plaintiff's cause of action should be summarily dismissed when no cause
of action is shown by the pleading and affidavits, as it is that the de-
fendant's formally sufficient pleadings should be disregarded when the
plaintiff has satisfied the terms of the statute and the defendant has
failed to convince the court that there exists a genuine issue." More-
over, the sufficiency of the affidavits of both parties is to be determined
by rules of evidence. In other words, the affidavits must state facts
which would be admissible in evidence, and must affirmatively show
that the affiant would, if sworn as a witness, be competent to testify
to the facts contained in his affidavit.6 3

What has been said heretofore as to the plaintiff is also applicable
to the defendant. In making the motion for summary judgment his affi-
davit should allege that the action has no merit. He must also state
evidentiary facts showing that his denials are sufficient to defeat the
plaintiff's case. In addition there may be the affidavit of some person
who has knowledge of the facts. This latter affidavit must contain such
evidentiary facts, including documents or copies thereof, as shall show
that the defendant's denials or defenses are sufficient to defeat the
plaintiff's contentions.

Thus the preliminary skirmish resolves itself into a battle of affi-
davits, in which evidentiary facts are the principal weapons.4 The
motion will be granted or overruled depending upon whether or not
the affidavits disclose an issue. The opposing party must set up a bona
fide defense to the motion, supported by affidavits, in order to bar the
motion ;'5 and failure to present an affidavit of defense to the motion

62213 Wis. 185, 251 N.W. 251 (1933).
63 Schempt v. New Era Life Ass'n., 253 Mich. 152, 234 N.W. 177 (1931).
6 WIs. STAT. (1935) § 270.635.
65Hongkong Banking Corp. v. Lazard-Godchaux Co., 207 App. Div. 174, 201

N.Y. Supp. 771 (1923), aff'd in 239 N.Y. 610 (1925); Spiegel Realty Co. v.
Gotham Nat. Bk., 121 Misc. Rep. 547, 201 N.Y. Supp. 599 (1923), aff'd in 204
N.Y. Supp. 927 (1924); Cogswell v. Cogswell, 130 Misc. Rep. 541, 224 N.Y.
Supp. 59 (1927); Evalenko v. Colts, 125 Misc. Rep. 726, 210 N.Y. Supp. 35
(1925), aff'd in 213 N.Y. Supp. 796 (1926).

[Vol. 21

App. 155



THE MOTION FOR SUMMARY JUDGMENT

for summary judgment is usually fatal to the opposing party's case.,6

In Jefferson Gardens, Inc. v. Terzanif it was held that where the de-
fendant does not deny the allegations of the affidavits presented by the
plaintiff in support of his motion, the allegation of that affidavit is
taken as true. Despite the intimation, in an early case,68 the matter has
not been conclusively determined. In all probability, the courts will
tend to limit the number, in order to avoid opportunity for delay.

Remembering, then, that the motion will be denied unless an issue
of fact is presented by the pleadings, cognizance must be taken of the
fact that the court does not decide on the truth of the affidavits, but
takes them as being absolutely true. Nor does it decide on the reputa-
tion of the affiants as to truth and veracity, for the purpose of the mo-
tion for summary judgment is merely to determine whether or not a
defense worthy of trial exists, or whether the action has sufficient
merit to entitle the plaintiff to go to trial. The test used in determining
the propriety of a summary judgment has been variously stated by the
different courts.

Prior to April 25, 1935, an order denying a motion for summary
judgment was held not be an appealable order because it did not, in
effect, determine the action and prevent a judgment from which an
appeal could be taken, as was required of appealable orders under the
Wisconsin statutes,6 9 even though it may have affected a substantial
right.70 However, after April 25, 1935, by virtue of an amendment to
the Wisconsin statute, an order denying a motion for summary judg-
ment is now an appealable order.71 See also Loehr v. Steng2 where it
was held that such an order is now appealable.

CRITICISmS ANSWERED

At the time the summary judgment procedure was first proposed
several criticisms other than constitutional objections were directed
against it.-Opponents of the remedy have contended that the motion for
summary judgment presents the means for embarking upon a "fishing
expedition," in other words, that the motion will be used to determine
what evidence the adverse party will present at the trial. The cry is
that in the vast majority of cases the defendant will be able to show,
by hook or crook, some reason or some evidence sufficient to convince

66 Hoof v. Hunter Corp., 193 N.Y. Supp. 91 (1922); Maetz v. Daly, 120 Misc.
Rep. 466, 198 N.Y. Supp. 690 (1923) ; Saunders v. Delario, 135 Misc. Rep. 455,
238 N.Y. Supp. 337 (1930).

6 216 Wis. 230, 257 N.W. 154 (1934).
68 Twiff v. Twigg, 117 Misc. Rep. 154, 191 N.Y. Supp. 781 (1921).69 WIs. STAT. (1935) § 274.33 (1).
70 Schlesinger v. Schroeder, 210 Wis. 403, 245 N.W. 666 (1933).
71 Wis. STAT. (1935) § 274.33 (3).
72219 Wis. 361, 263 N.W. 373 (1935).
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the court that there is an issue to be tried. On the other hand, it would
seem to be well worth while for the plaintiff in almost every action
within the classes allowed by statute, to make such a motion upon the
chance that the defendant may not be able to convince the court that
there is an issue to be tried, or, at least, with a view toward obtaining
considerable details with reference to the defendant's defenses, which
would doubtless be of great value for the purpose of cross-examination
at the trial and general preparation for trial.73

In answering this objection it must be remembered that the party
making the motion must state or present evidentiary facts in his affi-
davit showing that he has a good cause of action or that he has a meri-
torious defense. In a Wisconsin case, Sullivan v. State,14 Justice
Wickham pointed out that to give effect to the real spirit and purpose
of the summary judgment law the search of the record should include
the affidavits in support of the complaint, and where these affidavits
disclose no cause of action the complaint should be dismissed even
though, without affidavits, and solely upon the pleadings, a demurrer
would have to be overruled as to all or part of it. The New York
Court of Appeals answered the defendant's contention that the plain-
tiff's affidavits, upon a motion for summary judgment, do not establish
the defendant's default with technical precision by pointing out that the
very object of a motion for summary judgment is to separate what is
formal or pretended in denial from that which is genuine and sub-
stantial, so that only the latter may subject a suitor to the burden of a
trial. In short, it has been repeatedly held by the courts that if the
plaintiff's affidavit is insufficient to support his cause of action, the mo-
tion should be denied, and this despite the fact that the defendant fails
to file an opposing affidavit, or to show any facts sufficient to entitle
him to defendV'

Hence, it follows, that since the party making the motion must also
state facts, he is showing his hand and evidence as well as exposing
the facts available to the person against whom the motion is directed.
Thus, no undue advantage can be taken of either party. Then, too, this
procedure will result in any event in a clarification of the issue in dis-
pute which should tend to promote an adjustment of the dispute be-
tween the parties or a simpler trial of the issues. The speed of the pro-
cedure is desirable, but still more to be emphasized is its simplicity and
7

3 MEDINA, PLEADING AND PRACrICE UNDER THE NEW YORK CIVIL PRACTICE Acr
(1922) pp. 79, 80.

74213 Wis. 185, 251 N.W. 251 (1933).
72 In re Littleton's Estate, 129 Misc. Rep. 865, 223 N.Y. Supp. 870 (1927)

La Prise v. Wayne, 234 Mich. 371, 208 N.W. 449 (1926); 34 C.J. 205; A. Sid-
ney Davison Coal Co., Inc. v. Interstate Coal Co., 193 N.Y. Supp. 883 (1921) ;
Tidewater Oil Sales Corp. v. Pierce, 213 App. Div. 796, 210 N.Y. Supp. 759
(1925).
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directness in bringing out the real dispute. Like the summons for di-
rection before the masters in chancery in England, the procedure leads
to a discovery of the issues under the direct control of the court and
with the penalty of a final disposition of the case if the issues are not
disclosed. We may all prophesy for it a more important position in
future practice than merely that of a prod for delinquent debtors. It is
apparent, then, that the objection that the motion may be used as a
means to embark upon a "fishing expedition" is groundless. Moreover,
the remedy not only furnishes a simple, easy, and direct way of dispos-
ing of litigation in which there is no real cause of action or defense, but
the procedure also aids in bringing out the real dispute and established
justice in its true sense. After all, the trial of an action should not be
a battle of wits, but it should have as its sole aim and purpose the estab-
lishment and the furtherance of justice.

Another objection to the summary judgment, occasionally raised, is
that the motion, from a practical viewpoint, has a direct tendency to
lessen the fees of attorneys inasmuch as an attorney is not likely to
recover as large a fee in making the motion as he would if he appeared
in open court and examined and cross-examined witnesses. This argu-
ment has strength-and weakness. Its strength lies in the fact that at-
torneys must earn a living, and as a practical propostion, the use of the
motion does reduce the fee of the attorney. On the other hand, the
motion will enable the lawyer to recover his fee within a much shorter
time, since it eliminates the necessity of waiting from two to four
years before the trial of a "cause" and the final disposition of the case.
The objection that the motion tends to reduce the fee of the attorney
is inherently weak in that the practice of law is a profession and not
a business. As was pointed out in a Massachusetts case, In re Berger-
on," the practice of law is not a craft or trade, but is a profession
whose main purpose is to aid in the doing of justice according to law,
between the state and the individual, and between man and man. The
respect for the courts must be upheld, and if an attorney acts contrary
to the ethics of the profession the courts will be lowered in the estima-
tion of the people. In Ellis v. Frawley7 the court points out that the
attorney who looks only to the fee he is getting soon forgets his high
duties as a minister at the altar of justice, and becomes a mere grub-
ber for money in the muck heaps of the world. Lastly, the attorney
must not forget that although he owes a duty to his client, he also
owes a duty to the court. As stated by Justice Magruder, in People v.
Beatties "The lawyer's duty is of a double character; he owes to his

7, 220 Mdass. 472, 107 N.E. 1007 (1915).
77 165 Wis. 381, 161 N.W. 364 (1917).
78 137 I11. 553, 27 N.E. 1096 (1891).
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client the duty of fidelity, but he also owes the duty of good faith and
honorable dealing to the judicial tribunals before whom he practices
his profession."

The opponents of the remedy further say that it seems to be for-
gotten that the judicial system is made up not merely of judges and
courts, but also of lawyers, and that the efforts of all are futile, if the
litigants who furnish the causes in litigation are not satisfied that they
have had the benefit of deliberate consideration by a court, which has
heard them and their witnesses, and not merely read the affidavits pre-
pared by their attorneys. A "day in court" has a literal significance
which is the guarantee against loss of confidence in the judicial
process. 9

This objection is not a serious one. From the outset, it must be re-
membered that the court is not trying the issues when a motion for
summary judgment is made, but rather it merely determines whether
or not a defense worthy of trial exists, or whether the action has any
merit to entitle a plaintiff to a trial, and to dispose of the case sum-
marily only when such defense or meritorious action is lacking.8 0 Fur-
ther, most of the cases in our courts of general jurisdiction, which
go to judgment, eventually result in judgment for the plaintiff. It re-
sults, therefore, that the delay is, for the most part at the expense of
the one who, by the law of probabilities, is the more deserving of the
parties. To the extent that our courts are permitting avoidable delay,
to that extent are they denying justice."' Moreover, litigants have no
vested rights in delays in litigation.

The last objection to the motion for summary judgment, as ad-
vanced by many opponents of the remedy, is that it is too revolutionary.
These opponents forget that the remedy has been used with great ef-
fectiveness in England since 1855. Moreover, it is necessary that the
court keep pace with the times not only in its application of substantive
law but also in its procedure. In Ex Parte Peterson 2 Mr. Justice
Brandeis lauded the introduction of new devices which were properly
adaptable to the "ancient institution." In Cropley v. Vogelere3 cog-
nizance was taken of the fact the trend in the United States is to cast
aside ancient processes in favor of more modern procedure. Although
it has been truly said that it takes time, and often a long time, to make

"
9

ROTHSCHILD, SUMMARY JUDICIAL POWER (1934) 361, 362.
80 Dwan v. Massarene, 199 App. Div. 872, 192 N.Y. Supp. 572 (1922); Peoples

Wayne County Bank v. Wolverine Box Co., 250 Mich. 273, 230 N.W. 170;
Edw. F. Dibble, Seedgrower v. Jones, 130 Misc. Rep. 359, 223 N.Y. Supp. 785
(1927); Curry v. Mackenzie, 238 N.Y. 267, 146 N.E. 375 (1935); 60 West
Fifty Third St. Corp. v. Haskell, 231 App. Div. 62, 246 N.Y. Supp. 360 (1930).

81 Clark and Samenow, The Sonmary Judgment (1929) 38 YALE L. J. 423.
82253 U.S. 300, 40 Sup. Ct. 543, 64 L.ed. 919 (1920).
8s 2 D.C. App. 28 (1893).
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a new remedy thoroughly operative, still, as early as January, 1924,
the procedure was recognized in this country as avoiding much unright-
eous delay. Since that time the motion for summary judgment in the
United States, as well as in England, has thoroughly demonstrated its
effectiveness in avoiding delays and in establishing justice.

Experience during the last fifteen years in New York, and more
recently in Wisconsin, has indicated that the procedure has generally
accomplished its avowed objective of reducing the delays in litigation,
that it has not given use to the abuses that were once feared. That
the motion, at first, was limited to a few classes of actions, was to be
expected in view of the fact that any change must be gradually de-
veloped lest those who are prone to convervatism object too vigorously.
The adoption of the narrower rule was solely due to the desire that at
least an entering wedge for the new procedure should be made. And
there are many indications that the procedure, at least in Wisconsin,
will be extended to all classes of actions. The stimulous of more
crowded dockets will certainly lead to its extension along more liberal
lines. Then, too, the bench and bar have not, as yet, fully appreciated
and utilized its present potentialities. As soon as attorneys become ac-
quainted with its procedure and application, its simplicity, and its
benefits in not only avoiding delays but also in the clarification of issues
which will result in simpler trials, its use will be more general.

It can be readily understood that a sham answer in an action on
a contract is just as false as in an answer in a quasi contract action.
An unreal defense in a suit to enforce or foreclose a mortgage or in a
suit to enforce specific performance of a contract is just as sham as a
defense in a suit for injunction. A false denial in an answer in any one
of the classes of actions mentioned by the statute 6 is just as unreal as
in a tort action. In short, a false denial in an answer is without merit
regardless of the kind of action in which it is interposed. Moreover, the
motion may be used in those cases where there is no dispute as to the
facts, thus avoiding costly jury trial and compelling a person to wait
two or four years, only to have the court direct a verdict. From these
and other cases, where a verdict has been directed, it can be seen that
the delay and the cost of a trial might have been avoided had the court
known that there was no issue to try. Of course, it is not contended
that the court should direct a verdict. This would be carrying the mo-
tion too far and would result in the serious abuse of having the court
"try" actions on affidavits without having the opportunity of seeing the

84 Saxe, Sum'mary Judgment in New York, A Statistical Study (1933) 19 CoRN.
L. Q. 237.

" Shientag, Summary Judgments in the Supreme Court of New York (1932)
32 CoL. L. REv. 824, 856.

" Wis. STAT. (1935) § 270.635.
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witnesses, their demeanor on the stand, and without being given the as-
sistance of counsel in determining the reputation of the witnesses for
truth and veracity. Nor is it contended that the use of the motion could
not be subjected to any abuse at all. However, under the surveillance
of the court its abuses can be limited to a small number. Under the
present system of regulating practice and procedure in Wisconsin, the
extension and enlargement of the scope of the rule can be readily made
by the supreme court, without the difficulties and delays of legislative
enactment8 7

APPENDIX*

ORDER TO SHOW CAUSE

CIRCUIT COURT MILWAUKEE COUNTY STATE OF WISCONSIN

John Doe,
Plaintiff.

vs. ORDER TO SHOW CAUSE
Richard Roe,

Defendant.

T o : ----- -------- -- -- -- -- ---- ---------
Attorney for Defendant

Upon the attached affidavits of --------------- and
and on motion of --------------------- , attorney for the plaintiff;

IT IS ORDERED, that the defendant, Richard Roe, show cause before the
court in the branch thereof presided over by Hon .........................
at the court house in the City of Milwaukee, Wisconsin, on the --------- day
of ------------------- , 10_.... , at ------ o'clock, A.M., or as soon there-
after as counsel can be heard, why the answer of said defendant heretofore
filed in this action should not be stricken from the records in this action and
judgment entered for the plaintiff and against the defendant, Richard Roe, pur-
suant to Supreme Court Rule, Sec. 270.635, in the sum of-
Dollars ($ -------------- ) with interest according to the demand of the
complaint.

IT IS ORDERED FURTHER that a copy of this order be served upon
the attorney for the defendant on or before --------------------- , 19
Dated:-

Circuit Judge.

s7 Boesel, The Sumnmary Judgment (1930) 6 Wis. L. REv. 5.
* The following forms should be used by the plaintiff in making the motion

for summary judgment. The forms used by a defendant in making the
motion for summary judgment are much the same as those used by the plain-
tiff except that the defendant must state that he believes that the action has
no merit. However, the defendant, in making the motion, must by affidavit
show that his denials or defenses are sufficient to defeat the plaintiff. Other-
wise, the forms are alike, the plaintiff making an affidavit to the effect that
he has a good and meritorious cause of action, and supported by affidavits of
the evidentiary facts showing that he has such a meritorious action.
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NOTICE OF MOTION'

CIRCUIT COURT MILWAUKEE COUNTY STATE OF WISCONSIN

John Doe,
Plaintiff.

vs. NOTICE OF MOTION2
Richard Roe,

Defendant.

To -......... .
Attorney for Defendant.

PLEASE TAKE NOTICE that on the ---- day of . 19_, at the open-
ing of court on said day or as soon thereafter as counsel can be heard, and at
the court room of the court above named in the courthouse of the City of
Milwaukee, Wisconsin, the undersigned, as attorney for the plaintiff in the above
entitled action, will move said court to strike from the records in this action,
defendant's answer and for summary judgment in favor of the plaintiff and
against the defendant, Richard Roe, pursuant to Supreme Court Rule, Sec.
270.635, in the principal sum of ----------------- Dollars ($ -------- ),
together with interest thereon in the sum of --------------------- Dollars
($ ---------- ), and for costs and disbursements of this action. Said motion
will be based on the complaint and answer in this action, heretofore filed herein,
and the affidavits of ------------------- and ----------------- , true and
correct copies of which are hereunto attached.
Dated:-

Attorney for Plaintiff.

AFFIDAVIT OF MOVING PARTY

CIRCUIT COURT MILWAUKEE COUNTY STATE OF WISCONSIN

John Doe,
Plaintiff.

vs. AFFIDAVIT
Richard Roe,

Defendant.

STATE OF WISCONSIN 1
MILWAUKEE COUNTY J ss.

John Doe, being first duly sworn, on oath deposes and says:
1. That he is the plaintiff above named and makes this affidavit in support

of his motion for summary judgment, as provided in Sec. 270.635 of Wisconsin
Statutes 1935.

2. That the above entitled action is an original action in the above named
court against the defendant, Richard Roe; that said action is brought to recover
the sum of ------------------- Dollars ($ ------------ ) which amount is
alleged to be due upon (here state the character of the action so as to make it
fall within the class of actions named in Sec. 270.635 of Wisconsin Statutes,
such as: an action to recover a debt or demand arising on a contract, express
or implied-other than for breach of promise to marry.)

3. That the facts and circumstances under which the cause of action alleged
in the complaint arose are as follows: (here set forth briefly the evidentiary

'5 BRYANT, PLEADING AND PRACTICE (1930) § 945.
Either the notice of motion or the order to show cause can be used in this
motion.
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facts establishing the existence of a cause of action, attacking the original of
any writings referred to, or stating that they will be presented to the court on
the hearing of the motion; such as: that on or about the 12th day of March,
1934, in the presence of John Smith, an employee of the plaintiff, and at the
latter's place of business, the defendant, Richard Roe, accepted from the plain-
tiff, the sum of three thousand dollars in United States currency; that at the
same time, the defendant executed and delivered his promissory note of which a
copy marked Exhibit "A" is appended to the complaint; that the said note
was made payable to the order of the plaintiff; that on the date when the note
became due and payable, the plaintiff sent John Smith his employee, to demand
payment of the note from the defendant; that the defendant refused payment;
and that the plaintiff was at all times heretofore and now is the owner and
holder of the note, no part of which has been paid).

4. That by reason of the facts aforesaid, the sum of
Dollars ($ --------- ) is now due and owning from the defendant to the
plaintiff, this affiant, together with interest thereon from the ----------------
day of , 19-....

5. That affiant verily believes that there is no defense to this action.
WHEREFORE, affiant prays that the answer of the defendant heretofore

filed herein be stricken out, and that judgment be ordered for the plaintiff and
against the defendant for the sum of ----------------- , as aforesaid, and
the costs of this action and this motion.

Subscribed and sworn to before me this--------day of-19__, A.D.

Notary Public-Milwaukee County, Wis.
(My commission expires: --------- )

AFFIDAVIT OF PERSON WHO HAS KNOWLEDGE

OF THE EVIDENTIARY FACTS

CIRCUIT COURT MILWAUKEE COUNTY STATE OF WISCONSIN

John Doe,
Plaintiff.

vs. AFFIDAVIT
Richard Roe,

Defendant.

STATE OF WISCONSIN)

MILWAUKEE COUNTY J

John Smith, being first duly sworn, on oath says that he is employed by
John Doe, the plaintiff in this action; that he has read the complaint in the
above entitled action and the attached affidavit of John Doe, and has personal
knowledge of all the facts and transactions therein referred to, and that all
of the statements contained in the complaint and in said affidavit are true; that
on or about the 12th day of March, 1934, he was present when the plaintiff gave
to the defendant, Richard Roe, the sum of Three Thousand Dollars in United
States currency, in return for which the defendant executed and delivered to
the plaintiff his promissory note, of which a copy marked Exhibit "A" is
appended to the complaint. Affiant further says that he personally presented the
promissory note, mentioned in said affidavit and in the complaint to the maker
of said note on the date when the same became payable and demanded payment
according to the tenor of the instrument, and that payment was refused, and
that the amount due thereon is as stated in the complaint.

Subscribed and sworn to before me this --------- day of -------- 19_, A.D.

Notary Public-Milwaukee County, Wis.
(My commission expires: ---------- )
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AFFIDAVIT IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT

CIRCUIT COURT MILWAUKEE COUNTY STATE OF WISCONSIN

John Doe,
Plaintiff.

AFFIDAVIT IN OPPOSITION TO MOTION
VS.

FOR SUMMARY JUDGMENTRichard Roe,
Defendant.

STATE OF WISCONSIN ]ss

MILWAUKEE COUNTY J
Richard Roe, being first duly sworn, on oath deposes and says: That he is

the defendant in the above entitled action; that he makes this affidavit for the
purpose of showing unto the court, facts sufficient to convince the court that
the defendant, in the above entitled matter, has a good, sufficient and meritorious
defense to the claim set up in the complaint; and for the further purpose of
showing unto the court that some of the facts stated in plaintiff's affidavit and
the affidavit of --------------------- , are erroneous and false.

(Here state evidentiary facts showing that the defendant has a meritorious
defense such as: Your affiant further deposes and says, that neither on
the 12th day of March, 1934, nor at any other time has the defendant re-
ceived Three Thousand Dollars or any other amount from the plaintiff; that
the defendant executed his promissory note to the plaintiff on the promise of
plaintiff that he would send the money therefor to defendant within two days
after the execution of the note; that the defendant has never received any
money, as aforesaid from the plaintiff; that plaintiff on or about the 13th day
of March, 1934, called the defendant by telephone and told him that he (the
plaintiff) could not get the money and that he would tear up defendants note;
that the note was, therefore, given without consideration and plaintiff is not a
holder in due course.)

WHEREFORE, affiant believes that the defendant has a good, sufficient and
meritorious defense to the claim set up by the plaintiff in his complaint and
prays that plaintiff's motion for summary judgment be dismissed and that plain-
tiff pay the costs of this motion.

Subscribed and sworn to before me this
this -------- day of -------- , 19_., A.D.

Notary Public-Milwaukee County, Wis.
(My commission expires: ----------- )

ORDER GRANTING SUMMARY JUDGMENT

CIRCUIT COURT MILWAUKEE COUNTY STATE OF WISCONSIN

John Doe,
Plaintiff.

vs. ORDER GRANTING SUMMARY JUDGMENT3
Richard Roe,

Defendant.

The above entitled action having this day come on regularly to be heard
upon motion of ----------------- , attorney for plaintiff, to strike out the
answer of the defendant and for summary judgment for the plaintiff; and
--- -appearing for ---------------------- in support of
said motion, and ------------------- appearing for .............
in opposition to said motion (recite other matter considered) :

IT IS ORDERED THAT the motion of the plaintiff for summary judg-
ment pursuant to Supreme Court Rule, Sec. 270.635, be, and the same hereby

3 5 BRYANT, WISCONSIN PLEADING AND PaACrcE (1930) § 945.
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is, granted; that defendant's answer be, and the same hereby is, stricken
out; and that judgment be entered for the plaintiff against the defendant for

---------- Dollars, and interest thereon from -----------------
19..., and costs of this action and Ten Dollars ($10.00) costs of motion.
Dated:............................

By the court:----------------------
Circuit Judge.

ORDER DENYING PLAINTIFFS MOTION FOR SUMMARY JUDGMENT

CIRCUIT COURT MILWAUKEE COUNTY STATE OF WISCONSIN

John Doe,
Plaintiff.

ORDER DENYING PLAINTIFF'S MOTION
VS.

FOR SUMMARY JUDGMENT
Richard Roe,

Defendant.

The above entitled action having this day come on regularly to be heard
upon motion of --------------------- , attorney for plaintiff, to strike out
the answer of the defendant and for summary judgment for the plaintiff; and
------------------- appearing for ----------------- in opposition thereto;
and the court having heard the arguments of counsel and having read and con-
sidered the affidavits of ----------------------- and
in support of said motion, and the affidavit of ------------------- in opposi-
tion to the motion, and the court being fully advised,

IT IS ORDERED THAT the motion of the plaintiff to strike the answer
and for judgment against the defendant, Richard Roe, pursuant to Sec. 270.635,
Wisconsin Statutes, 1935, be denied; and that the defendant, Richard Roe, have
of the plaintiff, Ten Dollars ($10.00) costs of this motion.
Dated:............................

By the court
Circuit Judge.

JUDGMENT

CIRCUIT COURT MILWAUKEE COUNTY STATE OF WISCONSIN

John Doe,
Plaintiff.

vs. JUDGMENT4
Richard Roe,

Defendant.

The motion of the plaintiff in the above entitled action to have stricken out
the answer of the defendant and for summary judgment for the plaintiff and
against the defendant, pursuant to Supreme Court Rule, Sec. 270.635, having
been duly heard and considered, and said motion having been granted by the
court and entry of the judgment directed accordingly, now, on motion of

-------- , attorney for the plaintiff;
IT IS ADJUDGED, that the plaintiff, John Doe, (here state the relief

granted, such as: do have and recover of the defendant, Richard Roe, the sum
of ----------------- Dollars ($ ---------- ), together with interest in
the sum of ----------------- Dollars ($ ---------- ), making in all the
sum of ---------------------- Dollars ($ -------- ), and costs of this
action, including motion costs, hereby taxed in the sum of
Dollars ($ -------- ).

By the court Circuit Judge.
----------------- (Date)

45 BRYANT, PLEADING AND PRACTICE (1930) § 945.
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2. 

OUR 

CONSTITUTION 

AND ITS 

SEPARATED POWERS 

H
ow DOES THIS CONSTITUTION SOUND? IN 

lengthy and exacting detail it provides every 

right you could possibly hope for. It promises the 

"inviolability of the person" and the "privacy of cor­

respondence," the rights to vote and run for office, 

and freedom of religion, "speech, the press, assembly 

demonstration and association." It even guarantees 

the right to an education, free medical care, and "re­

laxation." I'm not kidding. Sounds great, right? 

Maybe even a big improvement over our own com­

paratively stingy Constitution? 

Well, the Constitution I'm quoting from is North 

Korea's. I could easily recite similar passages from 

the Constitution of most any communist country: 

They all sound about the same. But everyone knows 
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that the promises found in these documents aren't worth the paper 

they're written on. What would someone dragged from his bed in the 

middle of the night at the behest of the latest "Dear Leader" think 

about the right to "inviolability of the person"? 

Our founders never knew the Kim family of North Korea, but 

they had plenty of experience with a tyrannical ruler. More than a 

few in the founding generation suffered at the hands of a capricious 

king, thrown in jail (or worse) without a fair trial. From their own 

experience and understanding of history, the framers knew that to 

prevent the rule of law from becoming the rule of men more is re­

quired than a Constitution full of nice promises. What's needed is a 

Constitution that counteracts the instinct to seek and misuse power, 

one that secures individual rights not so much by their enumeration 

as by real structural limits on the power of government and those 

who run it. 

To this end, the framers divided the powers of the federal govern­

ment into three branches. It was a radical innovation at the time, and 

it may be one of their most important contributions to human lib­

erty. In Congress, the framers vested only certain enumerated "legis­

lative Powers"-and to the framers that term had a distinct meaning. 

It meant the power to create new rules of general applicability with 

prospective application: a forward-looking function aimed at re­

sponding to new social and economic problems as they arise. To ex­

ercise that kind of power, the framers knew, required the collective 

wisdom of the people and their representatives. But the framers also 

understood that this awesome power could be used by majorities to 

invade the liberty of minority groups. So the framers divided the leg­

islative power even further between a Senate and a House of Repre­

sentatives. The result: Before Congress can impose new legal limits 

or obligations on the people, it must secure the concurrence of many 

different actors, answering to many different electorates, in many 

different elections. It is a process deliberately calculated to protect 

minority interests by effectively imposing a supermajority require­

ment for any new law. 

Meanwhile, to the president the framers assigned the distinct au­

thority to "execute[]" the law. The deliberative pace appropriate to 

the legislative branch, the framers believed, holds less purchase once 

OUR CONSTITUTION AND ITS SEPAR ATED POWERS 41 

a law survives the legislative process. If a law can pass both houses of 

Congress (and receive presidential approval or survive a veto over­

ride), the framers thought it should be executed with "energy." So 

the framers entrusted the executive power not to a committee, but to 

a single individual chosen by the nation as a whole. At the same time, 

the framers knew, separating the authority to write the law from the 

authority to execute it is essential to keep the executive branch from 

engaging in the sort of tyranny they experienced before the Revolu­

tion and that we see today in authoritarian regimes around the world. 

Finally, the framers assigned the federal "judicial Power" to a 

Supreme Court and other lower courts. If the legislative power in­

volves deciding what the law should be for everyone in the future, 

the framers conceived the judicial power as the task of applying that 

law as it is to specific disputes over past events. To exercise that par­

ticular kind of power, another and still different kind of decision­

maker was needed: a neutral and impartial actor. To ensure what 

Hamilton called the "steady, upright, and impartial administration 

of the laws" to all persons regardless of their passing popularity, the 

founders guaranteed judges life tenure and salary protections. These 

protections make no sense, of course, for lawmakers in a republic 

where lawmaking is supposed to be responsive to the will of the 

people. But they are essential when the job description calls for the 

consistent application of the law even and especially for vulnerable 

and unpopular persons. And then, much as the framers divided 

Congress into two houses, they balanced the judiciary between in­

dependent and life-tenured judges responsible for deciding ques­

tions of law and juries drawn from the community responsible for 

deciding questions of fact; once more, power was checked and 

counterbalanced. 

The separation of powers and its role in protecting individual lib­

erty and the rule of law can sound pretty abstract. I confess it seemed 

that way to me in my high school civics class. I came to appreciate 

the genius of the founders' design more fully only years later, when 

as a judge I saw what happens to real people in real cases when the 

separation of powers goes unattended. Let me share with you a few 

of their stories, some of which you will see laid out more fully later. 

Thev're iust a sampling of so manv that came across mv desk as a 
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prevent the rule of law from becoming the rule of men more is re­
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Constitution that counteracts the instinct to seek and misuse power, 

one that secures individual rights not so much by their enumeration 

as by real structural limits on the power of government and those 
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To this end, the framers divided the powers of the federal govern­

ment into three branches. It was a radical innovation at the time, and 

it may be one of their most important contributions to human lib­
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It meant the power to create new rules of general applicability with 
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ercise that kind of power, the framers knew, required the collective 

wisdom of the people and their representatives. But the framers also 

understood that this awesome power could be used by majorities to 

invade the liberty of minority groups. So the framers divided the leg­

islative power even further between a Senate and a House of Repre­

sentatives. The result: Before Congress can impose new legal limits 

or obligations on the people, it must secure the concurrence of many 

different actors, answering to many different electorates, in many 

different elections. It is a process deliberately calculated to protect 

minority interests by effectively imposing a supermajority require­

ment for any new law. 

Meanwhile, to the president the framers assigned the distinct au­

thority to "execute[]" the law. The deliberative pace appropriate to 

the legislative branch, the framers believed, holds less purchase once 
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a law survives the legislative process. If a law can pass both houses of 

Congress (and receive presidential approval or survive a veto over­

ride), the framers thought it should be executed with "energy." So 

the framers entrusted the executive power not to a committee, but to 

a single individual chosen by the nation as a whole. At the same time, 

the framers knew, separating the authority to write the law from the 

authority to execute it is essential to keep the executive branch from 

engaging in the sort of tyranny they experienced before the Revolu­

tion and that we see today in authoritarian regimes around the world. 

Finally, the framers assigned the federal "judicial Power" to a 

Supreme Court and other lower courts. If the legislative power in­

volves deciding what the law should be for everyone in the future, 

the framers conceived the judicial power as the task of applying that 

law as it is to specific disputes over past events. To exercise that par­

ticular kind of power, another and still different kind of decision­

maker was needed: a neutral and impartial actor. To ensure what 

Hamilton called the "steady, upright, and impartial administration 

of the laws" to all persons regardless of their passing popularity, the 

founders guaranteed judges life tenure and salary protections. These 

protections make no sense, of course, for lawmakers in a republic 

where lawmaking is supposed to be responsive to the will of the 

people. But they are essential when the job description calls for the 

consistent application of the law even and especially for vulnerable 

and unpopular persons. And then, much as the framers divided 

Congress into two houses, they balanced the judiciary between in­

dependent and life-tenured judges responsible for deciding ques­

tions of law and juries drawn from the community responsible for 

deciding questions of fact; once more, power was checked and 

counterbalanced. 

The separation of powers and its role in protecting individual lib­

erty and the rule of law can sound pretty abstract. I confess it seemed 

that way to me in my high school civics class. I came to appreciate 

the genius of the founders' design more fully only years later, when 

as a judge I saw what happens to real people in real cases when the 

separation of powers goes unattended. Let me share with you a few 

of their stories, some of which you will see laid out more fully later. 

Thev're iust a sampling of so manv that came across mv desk as a 
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OF LIONS AND 

BEARS, JUDGES AND 

LEGISLATORS

In this speech, I focus on the differences between legislators 
and judges and what happens when we muddle those roles— 
the dangers that follow when judges assert the right to make 
new laws and when legislators claim the power to decide 
past disputes between the people. 'When I was first asked to 
give this talk as the Sumner Canary Memorial Lecture at 
Case Western Reserve University, I had a different topic in 
mind—1 planned to talk about some of the access to justice 
challenges that concern me and are discussed later in the 
book. But then justice Scalia died and, knowing how much 
he cared about this aspect of our separation of powers, I de­
cided to dedicate this speech as a tribute to him and his leg­
acy.

O OMETIMES PEOPLE ARE DESCRIBED AS LIONS OF THEIR PROFES-

1 sion and I have trouble understanding what exactly that means. 
Not so with Justice Scalia. He really was a lion of the law: docile in 
private life but a ferocious fighter when at work, with a roar that 
could echo for miles. Volumes will be rightly written about his con­
tributions to American law, on the bench and off. Indeed, I have a 
hard time thinking of another justice who has written so many arti­
cles and books about the law even while serving on the Court. Writ­
ings like A Matter of Interpretation or Reading Law that are sure to 
influence generations of law students and lawyers.

But tonight I want to touch on a more thematic point and suggest 
that perhaps the great project of Justice Scalia’s career was to remind
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us of the differences between judges and legislators. To remind us 
that legislators may appeal to their own moral convictions and to 
claims about social utility to reshape the law as they think it should 
be in the future. But that judges should do none of these things in a 
democratic society. That judges should instead strive (if humanly 
and so imperfectly) to apply the law as it is, focusing backward, not 
forward, and looking to text, structure, and history—not to their 
own moral convictions or the policy consequences they believe might 
serve society best. As Justice Scalia put it, “If you’re going to be a 
good and faithful judge, you have to resign yourself to the fact that 
you’re not always going to like the conclusions you reach. If you like 
them all the time, you’re probably doing something wrong.”

It seems to me that there can be little doubt about the success of
this great project. We live in an age when the job of the federal judge 
is not so much to expound upon the common law as it is to interpret 
text- :onstitutional, statutory, regulatory, or contractual. And as 
Justice Kagan acknowledged in her Scalia Lecture at Harvard Law 
School in 2015, “we’re all textualists now.” Capturing the spirit of 
law school back when she and I attended, Justice Kagan went on to 
relate how professors and students often used to approach reading a 
statute with the question “[Gjosh, what should this statute be[?]” 
rather than “[Wjhat do the words in the statute say?” That much has 
changed and, as Justice Kagan said, “Justice Scalia had more to do 
with this [change] than anybody” because he “taught everyone to do 
statutory interpretation differently.”

I don’t think there is any better illustration of Justice Kagan’s
point than the very first opinion the Supreme Court issued after Jus­
tice Scalia’s passing. That case—Lockhart v. United States—involved 
the question of how best to interpret a statute imposing heightened 
penalties for three types of offenses—“[1] aggravated sexual abuse, 
[2] sexual abuse,” and “[3] abusive sexual conduct involving a minor 
or ward.” The majority opinion by Justice Sotomayor relied on the 
rule of the last antecedent and argued that the phrase at the end of 
the sentenci “involving a minor or ward”—modifies only the last 
offense listed. So the statute’s penalties apply whenever there is ag­
gravated sexual abuse, or whenever there is sexual abuse, or when­
ever there is abusive sexual conduct involving a minor or ward. In
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after Justice Scalia's death, too, it seemed so many more added their 

voices to the choir. Professor Laurence Tribe, for example, wrote ad­

miringly of the justice's contributions to the law. But he tempered his

admiration by seemingly chastising the justice for having focused too

much on the means of making judicial decisions and not enough on

results, writing that "interpretive methods" don't "determine, much

less eclipse, outcome[s]." 
Well I'm afraid you'll have to mark me down as naive, a believer

that em�ty statements can bear content, and an adherent to the vie"."
that outcomes (ends) do not justify methods (means). Respectfully, 1t

seems to me that an assiduous focus on text, structure, and history is

essential to the judicial function. That, yes, judges should be in the 

business of declaring what the law is, using the traditional tools of

interpretation, rather than pronouncing the law as they might wish

it to be in light of their own political views, always with an eye on the

outcome, and engaged perhaps in some Benthamite calculation of

pleasures and pains along the way. Though the critics are loud and 

the temptations to join them may be many, mark me down, too, as a

believer that the traditional account of the judicial role Justice Scalia

defended will endure. Let me offer you three reasons for my faith on
this score.

FIRST coNSIDER THE CONSTITUTION. Judges must do more than
mereiy consider it. They take an oath to uphold it. So any theory of
judging in this country must at least be measured against that_ foun­
dational duty. Yet it seems to me that those who would have Judges
behave like legislators, imposing their moral convictions and utility
calculi on others, face an uphill battle when it comes to reconciling
their judicial philosophy with our founding document.

After all, at the Constitutional Convention the framers debated

a proposal very much like what the critics now suggest, one that
would have incorporated the judiciary into a "council of revision"­
one with sweeping powers to review and veto congressional legisla­
tion. But that proposal went down to defeat, overwhelmed by the
contrary view that judges should expound upon the law only as it
��-"'" h .. f rP th _ free ro the bias of having participated in its
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creation and from the burden of having to decide "the policy of
public measures." In place of a system that mixed legislative and 

judicial powers, the framers chose one that carefully separated 

those powers. The Constitution reflects this design, devoting dis­
tinct articles to the "legislative Power[]" and the "judicial Power,"
c·reating separate institutions for each, and treating those powers in
contradistinction.

Neither were these separate categories empty ones to the founding
generation. Informed by a hard-earned intellectual inheritance-one 

perhaps equal parts English common law experience and Enlighten­
ment philosophy-the founders understood the legislative power as
the power to prescribe new rules of general applicability for the fu­
ture. A power properly guided by the will of the people acting through
their representatives, a task avowedly political in nature, and one un­
bound by the past except to the extent that any law must conform to
the higher law of the Constitution itself.

Meanwhile, the founders understood the judicial power as a very
different kind of power. Not a forward -looking but a backward­
looking authority. Not a way for making new rules of general appli­
cability but a means for resolving disputes about what existing law is
and how it applies to discrete cases and controversies. Itself a neces­
sary incident to civil society but a distinct one. One that calls for 

neutral arbiters, not elected representatives. One that is further
bound to the past by its respect for precedent and analogy, its use of
past cases as a tool for resolving current ones. And by its general rule 

limiting the court's focus to the arguments the parties have chosen to
present for decision. To an adherent of this traditional view of judg­
ing, the task in any case is to interpret and apply the law as a reason­
able and reasonably well-informed citizen might have understood 

when it engaged in the activity at issue in the case or controversy­
not to amend or revise the law in some novel way.

So many specific features of the Constitution confirm what its
larger structure suggests. For example, if the founders really thought
legislators free to judge and judges free to legislate, why would they
have gone to such trouble to limit the sweep of legislative authority­
insisting that any new law must survive the arduous process of bi­
cameralism and presentment (passage through two separate houses
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make you wonder if even that deferential standard has been watered 

down. Consider Mathis v. Shulkin, a case that came to the Supreme 

Court during my first term. There, lower courts seemingly created 

out of whole doth a presumption that examiners at the Department 

of Veterans Affairs are competent to render expert medical opinions 

against veterans seeking compensation for service-related disabili­

ties. So now substantial evidence can sometimes be effectively guar­

anteed by mere presumption. Or consider Compass Environmental, 

Inc. v. Occupational Safety & Health Review Commission, where 

the Tenth Circuit upheld an agency's sanction against a private com­

pany even though it presented no evidence that the company vio­

lated industry standards, as the law required; instead, the agency 

pointed only to alleged violations of the company's internal policies 

without seeking to show that they reflected (rather than exceeded) 

industry standards. Here, substantial evidence came from, really, no 

evidence at all. 

But even putting all this aside and overlooking how the APA 

might have failed to realize its initial promise, you might wonder 

whether it was ever intended to be the final word. Those who en­

acted the APA in 1946 were well aware that, in the words of Justice 

Jackson, "[e]xperience may reveal defects." And both our world and 

our administrative state have changed massively since 1946. The 

federal civilian workforce outside the Department of Defense has 

grown by more than 70 percent, and the length of the Code of Fed­

eral Regulations has increased perhaps sevenfold. Not only are there 

far more agency rules, but they can bear far more significant im­

pact. Today, a single federal rule can disrupt entire segments of our 

national life and change radically the way hundreds of millions of 

people work and live. Yet we still live under pretty much the same 

administrative law structure as we did in 1946, at least those por­

tions of it that haven't been effectively brushed away in practice. If 

the men and women who helped draft the APA were acutely aware 

of the challenges agencies could pose in their time to the separation 

of powers and the liberties our constitutional design was meant to 

serve, you might wonder whether we may safely ignore these same 

concerns in our own time. 
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TO BE SURE, the practical benefits that flow from enforcing the 

separation of powers in an individual case can sometimes seem hard 

to see-maybe especially when compared (like apples vs. oranges) 

against the systemic efficiencies that fusing powers in executive agen­

cies can provide. So what if a Caring Hearts, an Oil States, a De Niz 

Robles, or a Mathis suffers an injustice? That may be regrettable, but 

accommodating their individual concerns would be costly. What 

matters more, some might claim, is justice-in-gross; government 

must be allowed to work efficiently. But the founders saw virtue in 

the separation of powers and a government that is deliberately delib­

erate. Where others see inefficiency in the separation of powers, they 

saw fair notice; protection for the inherent value of every individual 

person, including especially dissenting voices; democratic account­

ability; and the rule of law as administered by independent judges 

and juries. By transferring more and more power from the legislature 

and judiciary to the executive, we alter piece by piece the framers' 

work and risk the underlying values it was designed to serve. Like a 

tower in the game of Jenga, pull out this block or that one and the 

tower may seem largely unaffected, especially if you do it with a bit 

of finesse-and the lawyers who come up with justifications for the 

blending of powers have plenty of that. But keep pulling out blocks, 

and eventually what started out as a strong and stable tower will 

begin to teeter. 

Madison and the founders held the view that "[n]o political truth 

is" more important to "liberty" than the separation of powers be­

cause the "accumulation of" power "in the same hands" inevitably 

leads to "tyranny." We might ask ourselves today: Do we still agree? 

And if we do, how would we grade ourselves in bearing witness to 

that truth? 

Alexis de Tocqueville was one of the keenest students of our new 

republic. He offered us this insight, which I leave with you tonight: 

After having thus successively taken each member of the com­

munity in its powerful grasp, and fashioned them at will, the App. 173
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supreme power then extends its arm over the whole commu­
nity. It covers the surface of society with a network of small 
complicated rules, minute and uniform, through which the 
most original minds and the most energetic characters cannot 
penetrate, to rise above the crowd. The will of man is not shat­
tered, but softened, bent, and guided: men are seldom forced 
by it to act, but they are constantly restrained from acting: 
such a power does not destroy, but it prevents existence; it does 
not tyrannize, but it compresses, enervates, extinguishes, and 
stupefies a people, till each nation is reduced to be nothing 
better than a flock of timid and industrious animals, of which 
the government is the shepherd.

I have always thought that servitude of the regular, quiet, 
and gentle kind which I have just described, might be com­
bined more easily than is commonly believed with some of the 
outward forms of freedom; and that it might even establish 
itself under the wing of the sovereignty of the people.

74
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As Games-Perez illustrates, how judges go about interpreting 

statutes matters a great deal. While my Court's constitutional law 

docket gets the most play in the media, the truth is that we spend the 

bulk of our time trying to make sense of Congress's handiwork in 

cases that rarely capture press attention but still have major impacts 

on the lives of our fellow citizens. And which approach a judge 

adopts in interpreting a statute often makes all the difference. 

Of course, there are variations within the competing schools of 

thought I've outlined and others besides them. As Professor William 

Eskridge has put it, "[T]heories of statutory interpretation have 

[bloomed] like dandelions in spring." So anyone seeking to enter this 

field has to proceed with some trepidation. Still, I think we've now 

endured enough springs-and enough debate-to be able to distin­

guish the blossom from the weeds. Even many who once subscribed 

to other theories are happy these days to call themselves textualists. 

Tonight, I'd like to argue, they do so for good reasons. 

IT SEEMS TO ME that the place to start is with the Constitution. After 

all, the judge's highest obligation is to preserve and protect its prom­

ises. And while the Constitution doesn't speak directly to the ques­

tion of statutory interpretation, I think its structure tells us quite a 

lot. 

Take these three dues. 

First, Article I of the Constitution endows Congress (and only 

Congress) with "[a]ll legislative Powers" granted to the federal gov­

ernment. The legislative power, the framers understood, is the power 

to create prospective new rules of general applicability to govern pri­

vate conduct. This is, as Hamilton put it, the power to "prescribe[] 

the rules by which the duties and rights of every citizen are to be 

regulated"-the power to make value judgments concerning morals, 

on how to weigh competing goods, and which to preference. 

Second, the Constitution describes a demanding process for the 

creation of new laws. Before the people's liberties may be restricted 

by law, a statute must survive the gauntlet of two popularly account­

able houses of Congress. Even then, it must still receive the assent of 

an electorally accountable president (or win a legislative override). 

A CASE FOR TEXTUALISM IJI 

Pretty plainly, lawmaking is supposed to be a very public and very 

hard business, not something that can be accomplished in the pri­

vacy of chambers or by the flick of a pen. 

Third, when new laws do emerge they must be honored. All peo­

ple deserve their benefit, not just the popular or powerful. For that 

reason, Article III assigns the resolution of "cases" and "controver­

sies," including those involving the application of federal statutes, not 

to popularly accountable politicians but to independent judges with 

life tenure. Nor may judges play any part in the legislative process. 

When it comes to statutes, Article III authorizes judges only to ensure 

that the laws Congress adopts are applied neutrally-"without re­

spect to persons," as our federal judicial oath says. 

Collectively, this separation of powers seeks to foster the rule of 

law. The vesting clause of Article I ensures that the legislature alone 

may make law and that it usually must do so only with prospective 

application and only in terms applicable to all persons. The demand 

that all legislation must survive two separate houses and presidential 

review guarantees that these laws will be debated in public and by 

electorally accountable representatives so the people will know and 

have a chance to shape the rules they must live by. And an insulated 

judiciary exists so these new rules will be neutrally applied to all 

persons without regard to their present popularity. In a society gov­

erned by the rule of law, the people can expect to come upon the law 

in the books; the law does not come upon the people out of nowhere. 

Given all this, it seems to me that any theory of interpretation 

seeking to comply with the Constitution and the values it seeks to 

serve must respect the divide between making legislation and inter­

preting it; honor the grueling legislative process, not seek to invent 

new shortcuts; and protect the people from political pressures when it 

comes to the application of the laws in their cases and controversies. 

Textualism does all this. When interpreting statutes, it tasks 

judges with discerning (only) what an ordinary English speaker fa­

miliar with the law's usages would have understood the statutory 

text to mean at the time of its enactment. Rather than beginning 

with legislative history or making economic hypotheses about social 

consequences, a textualist starts with dictionary definitions, rules of 

grammar, and the historical context in which a law was adopted to 

\ 
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whether or not a statute applies to certain conduct, then the party 
bearing the burden of persuasion must lose.

if at this point you still harbor doubts about textualism, I’d ask 
you to consider the old truism that you can’t beat something with 
nothing. For if you’re inclined to abandon textualism, it falls to you 
to offer the judge something else in return. And when you try, I won­
der if you might just find yourself wishing you hadn’t started down 
that road in the first place. Take two of the leading contenders we’ve 
already encountered: “purposivism” and “consequentialism.” While 
views diverge within these schools of thought, I think we can safely 
summarize their basics this way.

Purposivists seek to give primacy to the perceived spirit of a 
statute—to further its primary purpose—even at the expense of the 
letter of the law. What evil was this statute aimed at? The proper in­
terpretation of the statute, purposivists say, should seek to eradicate 
that evil. In construing a statute, purposivists sometimes hypothesize 
a reasonable legislator and ask what he would have wanted it to 
mean if he had faced the facts at hand. Perhaps an especially defining 
characteristic of purposivist theories is their reliance on legislative 
history—the committee reports, floor statements, and other papers 
Congress produces as it considers a bill—all in an effort to discover 
the hidden intention lurking behind the law. Sometimes, too, pur­
posivists seek guidance about a statute’s purpose from administra­
tive agencies charged with superintending the law at issue.

Similarly but distinctly, consequentialists believe that judges 
should interpret legal texts to produce the best outcome for society. 
Some seek to maximize overall social welfare; others to protect fa­
vored persons or interests; still others to produce the equitable result 
in the case at hand. But whatever their particular stripe, consequen­
tialists differ from purposivists in that they seek to select the out­
come calculated to produce optimal policy results along some metric 
regardless what those in Congress might have intended.

As I see it, though, purposivism and consequentialism quickly 
begin to run into problems when measured against our constitutional
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indeterminate. It may help us identify the costs and benefits, but it 
doesn't offer any guide on which to choose. 

This, in turn, brings into view a separate and maybe bigger prob­
lem with the pragmatic approach to judging. In a representative de­
mocracy, deciding which competing social good to choose and which 
to forgo generally isn't supposed to be left to judges. We are a nation 
governed by the consent of the people. It is usually they, through the 
Constitution they adopted or through the representatives they elect, 
who are supposed to choose between and prioritize the many com­
peting goods that are worthy of our attention--deciding, say, how 
much of our collective social resources should be devoted this year to 
promoting education of the young versus caring for the elderly. Or 
how much to devote this year to guns versus butter. Or to take two 
more mundane but real examples of the sorts of things our Congress 
debates-whether to fund this year either barnyard fly control in 
Colorado or a sheep museum in Wyoming. 

The point is that we are a nation under laws as adopted by the 
people, not a nation ruled by unelected elders. Federal legislation 
must survive the arduous procedures prescribed by the Constitution. 
Procedures that force compromise and thus ensure that at least some 
social consensus has been hammered out before a new law may bind 
the nation. How can it be "pragmatic" to say that a few unelected 
judges are entitled to do the job constitutionally assigned elsewhere? 
For that matter, are we really sure that we would do a better job? We 
lawyers and judges are trained in logical reasoning, not the social sci­
ences, economics, business, sociology, or management. Even if prag­
matism were permissible, as a matter of institutional competence 
would it be sensible to assign judges the job? 

What's more, if hard and ambiguous cases liberate judges to act 
as councils of elders who tote up consequences and proceed to the 
result they consider socially optimal, no doubt judges will find a 
great many cases to be hard and ambiguous. Why would a judge 
want to spend hours parsing convoluted statutory and contractual 
language, or reviewing a voluminous administrative record, when he 
could just announce his own preferred rule? Sometimes I'd rather 
suffer an appendectomy than scour through a joint appendix. Legal 
clarity thus becomes the chain that binds the brilliant jud e from fix-
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ing society. The cl�ver judge has every incentive to wrest himself 
from that chain-to find the liberating ambiguities necessary to be­
come a benevolent social engineer. 

Of course, there are some truly hard cases, plenty of them. And 
judging is more of an art than some mechanical science always yield­
ing a single obviously right answer. So, one might ask, what are 
judges supposed to do when faced with, say, a cryptic congressional 
statute whose meaning is genuinely ambiguous? Federalist No. 78

long ago put its finger on the essential attribute of the good appellate 
judge when it called on members of the judicial branch to bear in 
mind the distinction between what it called the exercise of political 
will and the exercise of legal judgment, noting that judges in our 
constitutional system do well to avoid "the substitution of their plea­
sure to that of the legislative body." It is, in other words, the judge's 
job to employ not his own will but the traditional tools of legal 
analysis-the various canons of statutory construction, rules of 
grammar, analogies to precedent, and the like--in an effort to dis­
cern the meaning of Congress's commands. Of course, judges some­
times disagree about which tools of legal analysis are most helpful in 
the art of ascertaining Congress's meaning in hard cases. They also 
sometimes disagree over the order of priority we should assign to 
these competing tools. And they sometimes even disagree over the 
results these tools yield in particular cases. But debates like these re­
flect a genuine concern with how we can best reach or approximate 
Congress's will, not our own. 

Many other features of our legal system do much to encourage 
this view of the good judge. One of them is the adversarial process. 
When I was his law clerk many years ago, Judge David Sentelle of the 
D.C. Circuit liked to remind me, in his North Carolina drawl, that
"in this country, Neeeilll, we have a little thing called party control
of litigation." It seems to me that the good judge recognizes that, in
our adversarial process, many of the lawyers in the cases before us
have lived with and thought deeply about the legal issues for months
or years before the judge ever comes on the scene. Unlike continental
Europe, where the judge often charts the course of litigation in an
inquisitorial search for the truth, our common law system generally
affords litigants the opportunity and duty to choose which arguments
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to advance and how to develop the record. We usually depend on tlw 

parties rather than a judicial bureaucracy to identify, limit, and 

sharpen the issues for our decision. The judges I have come to know 

generally have a healthy dose of skepticism about their capacities LO

arrive at the optimal legal answer in complex cases purely by self 

direction. Instead, they rely heavily on members of the bar as part, 

ners in the process of identifying the issues and arguments fo1 

decision. 

Another constraint on the judicial function lies in the colic 

gial process of deciding appeals. We do not sit alone, but work in 

panels-or, as a veteran appellate attorney might put it, in packs. 

This process rewards efforts to reach consensus. To be sure, consen­

sus isn't always possible, or even necessarily desirable. After all, who 

would have wanted Justice Harlan to forgo his dissent in Plessy call­

ing on the Court to recognize the true meaning of the constitutional 

promise of equal protection of the laws due all persons? One of the 

most important aspects of the judge's role is to bear faith to the 

meaning of the Constitution or a statute in the face of criticism and 

majoritarian opposition. Ours is often a counter-majoritarian func­

tion, aimed at protecting the constitutional rights of every person, 

even (and perhaps especially) in the face of strong opposition. 

At the same time, the process of at least trying to obtain consen­

sus within the court often serves to illuminate the more subtle issues, 

sharpen the analysis, and help guard against individual biases, temp­

tations, and willful preferences. It also means that a nuance one col­

league may miss might be captured and corrected by another. The 

model here for me is again my first boss out of law school, David 

Sentelle. During the time I clerked for him, he first issued a panel 

opinion going one way but, later, changed his mind and wrote an en

bane opinion (for the full court) reversing his own panel opinion. I 

admired the humility he showed, and the careful consideration he 

gave to his colleagues' views. In this respect, the Tenth Circuit may 

be particularly blessed. Even when we do not agree, our interactions 

and opinions are usually collegial and we do not hesitate to change 

our minds when a colleague sees something we may have missed. I 

think that serves the people of this part of the country well, and it is 

surely the envy of many of our appellate court colleagues elsewhere. 
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IN THE SUPREME COURT OF THE
STATE OF FLORIDA

NOTICE

TO ALL THE ATTORNEYS AT LAW IN FLORIDA:

You are hereby notified that the Florida State Bar A .sociation will present to the
Supreme Court of Florida a petition to promulgate the new Florida Rules of Civil
Procedure prepared by a committee of the Florida State Bar Association. This petition
will be presented on the 17th day of September, 1940, in the Supreme Court room in
Tallahassee, at ten o'clock A. M. A copy of said petition and a copy of the Florida Rules
of Civil Procedure, to be presented at the time and place aforesaid, are set forth in the
Florida State Bar Association Journal in which this notice iS published.

You are invited to attend the hearing and express your views with reference to said

proposed rules.

This 2411 day of June, 1940.

FLORIDA STATE BAR ASSOCIATION

By J. VELMA KEEV, President.
Jou. DIcKINSoN, Secretary.
J. LA\,c: LAZONBY, President Junior Sec tion.
CArLES C. HowFLL, JR., See'y Junior Sectioti.

D. H. REDFEARN, Chairman
WK. H. ROGERS
E. DIXIE BEGGS
JAMES WHITEHURST
JOHN M. MURRELL
F. M1. BURNS

Committee.
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IN THE SUPREME COURT OF THE
STATE OF FLORIDA

PETITION OF FLORIDA STATE BAR ASSOCIATION
FOR PROMULGATION OF NEW

FLORIDA RULES OF CIVIL PRO'JEDURE

TO THE HONORABLE SUPREME COURT OF FLORIDA AND THE JUSTICES
THEREOF:

The petition of the Florida State Bar Association, an unincorporated association,
not for profit, respectfully shows:

1.

That the Florida State Bar Association has a membership of approximately seventeen
hundred members admitted to practice law in the State of Florida.

2.

That, under the authority of a resolution adopted on April 19, 1940, at the annual
meeting of the Florida State Bar Association held at Jacksonville, Florida, a committee
was appointed to adapt the Federal Rules of Civil Procedure to Florida practice; that
.aid committee has prepared tile new Florida Rules of Civil Procedure in accordance
with said instructions.

.3.

That said Florida Rules of Civil Procedure have been printed in the July issue of
the Florida Law Journal; that, in the same Law Journal, n cbpy of this petition and of
a notice of this hearing were also published; that a copy of said Law Journal was
mailed by the Florida State Bar Association to every lawyer in Florida who is listed
in Martindale-Hubbell Law Directory, so as to give notice to ll attorneys of the time
and place of the uresentation of this petition, and 'hat aid Florida Rules of Civil
Procedure are made a part of this petition by reference.

4.

That the Federal Rules of Civil Procedure were adopted in federal practice in
September, 1938, and that, in actual operation, they have been found to promote the
,prompt and efficient administration of justice; that it is the belief of petitioners that
benefits similar to those accomplished by the Federal Rules will be produced in the courts
of the State of Florida by the adoption of the new Flori'a Rules of Civil Procedure
herewith submitted to the court.

5.

That at present there are three diffeient methods of practice and procedure in
Florida-common law, chancery, and federal; that the apllellate practice under each
method is different; that the attorneys of Florida are thus burdened with numerous
details and extra -york which fould be obviated by having one fona of practice in the
state; that this would result -a making it possible for attorneys to give their clients
more efficient service, and Cit the adoption of the proposed rules would doubtless
result in fewer appeals to the Supreme Court of Florida, as many of the former tech.
niealitis would be abolished.
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6.

That, as a result of the delays in court caused by the present procedure in Florida,
the courts are being criticised and busine-smen are tuning more to other methods of
settling their business differences; that it will not only be beneficial to the legal pro-
fession to adopt the proposed rules, but it will greatly aid the buqinessmen and other
citizens of the State of Florida by giving to them the possibility of speedier and more
efficient service in court.

WHEREFORE, petitioners pray that the proposed rules be adopted by this conu
and promulgated immediately, to become effective on January 1, 1941.

FLORIDA STATE BAR ASSOCIATION

By J. VELMA KEEN, President.
JON DICKINSON, Secretary.

J. LANCE LZ0B'y, President Junior Section.
CIARLES C. HOWELL, JR., Sec'y Junior Sectioi.

D. H. REDFEARN, Chairman
WM. H. ROGERS
E. DIXIE BEGGS
JAMES WHITEHURST
JOHN M. MURRELL
F. M. BURNS

Committee appointed to adapt Federal Rules of
Civil Procedure to Florida PrIetice.
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FLORIDA RULES OF CIVIL PROCEDURE *

1. SCOPE OF RULES - ONE FORM OF ACTION

RULE 1. SCOPE OF RULES.

These rules govern the procedure in the courts of the State of Florida in all suits of
a civil nature, whether cognizable as cases at law or in equity, with the exceptions stated
in Rule 81. They shall be construed to secure the Just, speedy, and inexpensive determin-
ation of every action.

Comment: Same as Federal Rule 1, except that the words "the District Courts of
the United States" are changed to read "the courts of the State of
Florida".
See Rule 77 (e) for rule pertaining to clerks of courts and to courts
having no clerks.

RULE 2. ONE FORM OF ACTION.

There shall be one form of action to be known as "civil action".

II. COMMENCEMENT OF ACTION: SERVICE
OF PROCESS, PLEADINGS, MOTIONS,

AND ORDERS

RULE 8. COMMENCEMENT OF ACTION.

A civil action is commenced by filing a complaint with the court.

RULE 4. PROCESS.

(a) SUMMONS: ISSUANCE. Upon the filing of the complaint the clerk shall
forthwith issue a summons and deliver it for service to an officer authorized by law to
serve process or to a person especially appointed to servo it. Upon request of the
plaintiff separate or additional summons shall issue against any defendants.

(b) SAME: FORM. The smnmons shall be signed by the clerk, be under the
seal of the court, contain the name of the court and tihe names of the parties, be directed
to the defendant, state the name and Address of the plaintiff's attorney, if anr,, otherwise
tihe plaintiff's address, and the time within which these rules require the defendant to
appear and defend, and shall notify him that in ease of his failure to do so judgment
by default will be rendered against him for the relief demanded in the complaint.

(e) BY WHOM SERVED. Service of all process shall be made by an officer
authorized by law to serve process or by some person especially appointed by the court
for that purpose, except that a subpoena may be served as provided in Rule 45. Special

* Comments appear only under rules which have been changed from the form of the
Federal Rules. When no comment appears under a rule, this shows that the Florida
Rule Is the same as the Federal Rule. The comments indicate the changes made In the
Federal Rules to create the Florida Rules.

Reference in any comment to a certain line or paragraph in a Federal Rule indicates
the Federal Rules as printed by the Government Printing Office. These rules as thus
printed may be obtained for fifteen cents from the Superintendent of Documenti,
U. S. Government Printing Oflice, Washington, D. C.
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appointments to serve process shall be made freely when substantial savings in travel
fees will result.

Comment: Same as federal rule except that the words "a Upited States marshal, by
his deputy", are changed to read "an officer authorized by law to serve
process". Same change made in (a) above.

(d) SUMMONS: PERSONAL SERVICE. The summons and complaint shall
be served together. The plaintiff shall furnish the person making service with such
copies as are necessary. Service shall be made as follows:

(1) Upon an individual other than an infant or an incompetent person,
by delivering a copy of the summons and of the complaint to him personally
or by leaving copies thereof at his dwelling houce or usual place of abode with
some person of suitable age and discretion then residing therein or by delivering
a copy of the summons and of the complaint to an agent authorized by appoint-
ment or by law to receive service of process.

(2) Upon an infant or an incompetent person, by del-vering a copy of the
summons and of the complaint to such infant or incompetent person, and to his
guardian or other person in whose care or custody such infant or incompetent
person may be, and, unless the guardian ad litem voluntarily appears and
answers, by further serving a copy of the summons and of the complaint upon
the guardian ad litem appointed by the court.
Comment: Federal Rule (d) (2) is stricken and the foregoing rule substituted

to comply with section 4273 C. G. L.

(3) Upon'a domestic or foreign corporation or upon a lartnership or
other unincorporated association which is subject to suit under a common name,
by delivering a copy of the summons and of the complaint to an officer, a part-
ner, a managing or general agent, or to any other agent authorized by appoint-
ment or by law to receive service of proces and, if the agent is one authorized
by statute to receive service and tie statute so requires, by also nmiling a copy

to the defendant.

Comnient: Same as federal rule except that the words "a partner" ae added.

(4) Upon the United States, by delivering a copy of the summons and of
the complaint to the United States attorney for the district in whirh the action
is brought e" to an assistant United States attorney or clerical emniloyee desig-
nated by the Jnited States attorney in a writing filed with the clerk of the court
and by sending a copy of the summons and of the complaint by registered mail
to the Attorney General of the United States at Washington, District of Colum-
bia, and in any action attacking the validity of an order of an officer or agency
of the United States not made a party, by also sending a copy of the summons
and of the complaint by registered mail to such officer or agency.

(5) Upon an officer or agency of the United States, by serving the United
States and by delivering a copy of the summons and of the complaint to such
officer or agency. If the agency is a corporation, the copy shall be delivered as
provided in paragraph (3) of this subdivision of this rule.

(6) Upon the State of Florida or any of its subdivismons or other goveni-
mental organization thereof subject to suit or upon a municipal corporation, by
delivering a copy of tile summons and of the complaint to the chief executive
officer, secretary, clerk, or recording officer thereof, or to a member of its board
or governing body.

Comment: Federal Rule (d) (6) is stricken and the above substituted in lieu thereof.

(7) Upon an officer, agency, or administrative board of the State of Flor-
ida, by delivering a copy of the summons and of the complaint to such officer,
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agency, or administrative board or to a member thereof. If tLoe agency or admin-
istrative board is a corporation, a copy shall be delivered as provided in para-
gralnph (3) of this subdivision of this rule. Service shall be made in the same
manner npon an officer, agency, or administrative board of any subdivision of
the state or other governmental agency thereof, including municipal corporations.
Comment: This Is new, and is designed to meet Florida practice.

(8) It is also sufficient if the summons and complaint are served in the
manner prescribed by the law of tile State of Florida.

Comment: New, but modeled after (d) (7) of the Federal Rules.

(e) SAME: OTHER SERVICE. Whenever a statute of tih state or an order
of court provides for service of a summons, or of a notice, or of an order in lieu ot'
Nummon-t upon a party not an inhabitant of or found within the ztate, service shall he
be made unt' - the circumstances and in the manner prescribed by the statute, rule, or
order.

Comment: Same as federal rule, except that "United States" is changed to "state".

(f) TERRITORIAL LIMITS OF EFFECTIVE SERVICE. All process other
than a srpoena ay be served anywhere within the territorial limits of the state except
process from the courts of justices of the peace and process from the county judges
courts in actons at law, which may be served anywhere within the territorial limits
of the county in whcch the court of the justice of the peace or county judge's court in
which the action pending is located. A subpoena may be served within the territorial
limitA )rovided in Rule 45.

Comment: This Is new, but modeled after (f) of the Federal Rule 4.

(g) RETURN. The person Rerving te procesi shall make. proof of service thereof
to the court promptly and in any event within the time di.ring which the person served
must respond to the proem,;. If service is made by a person other than an officer as
specified in paragraph (c) of thiLs rule, he elhall make affidavit tnereof. Failure to
make proof of service does not affect the validity of the service.

Co'nment: Same as federal rule except that the words "a United States marshal or
his deputy" are stricken and in lieu thereof the words "an officer as
specified in paragraph (c) of this rule" are substituted.

(00 AMENDM1ENT. At any time in its discretion and upon such terms as it
deems just, the court may allow any process or proof of service thereof to be amended,
unless it clearly appears that material prejudice would result to the substantial rights
of the party against whom the process issued.

RULE 5. SERVICE AND FILING OF PLEADINGS AND OTHER
PAPERS.

(a) SERVICE: WHEN REQUIRED. Every order required by its terms to be
served, every pleading subsequent to the original complaint unless the court otherwise
orders because of numerous defendants, every written motion other than one which may
be heard cx parte, and every written notice, appearance, demand, offer of judgm-nt,
designation of record on appeal, and similar paper shall he served upon each of the
parties affected thereby, but no service need be made on parties in default for failure to
appear except that pleadings asserting new or additional claims for relief against them
shall be served upon them in the manner provided for service of summons in Rule 4.

(b) SAME: HOW MADE. Whenever under these rules service is required or
permitted to be ,nade upon a party represented by an attorney the service shall be made
upon the attorney unless service upon the party himself is ordered by the court. Service
upon the attorney or upon a party shall be made by delivering a copy to hin or by
mailing it to him at his last known address or, if no nddress is known, by leaving it with
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the clerk of the com:r. Delivery of a copy within this rule means: handing it to the
attorney or to the party; or leaving it at his office with his clerk or other person in
charge thereof; or, if there is no one in charge, leaving it in a conspicuous place therein;
or, if the office is closed or the person to be served has no office, lfaving it at his dwelling
house or usual place of abode with some perion of suitable age and discretion then
residing therein. Service by mail is complete upon mailing.

(c) SAMEE: NUMEROUS DEFENDANTS. In any action in which there are
unusually large numbers of defendants, the court, upon motion or of its own initiative,
may order that service of the pleadings of the defendants and replies thereto need not
be made as between the defenlants and that any cross-claim, counterclaim, or matter
constituting an avoidance or affirnative defense contained therein shall be deemed to
be denied or avoided by all other parties and that the filing of any such pleading and
service thereof upon the plaintiff constitutes due notice of it to the parties. A copy of
every such order shall be served upon the parties in such manner and form as the court
directs.

(d) FILING. All papers after the complaint required io be served upon a party
shall be filed with the court either before ;ervice or within a reasonable time thereafter.

(e) FILING WJTI[ TIH E COURT Dt!FINED. The filing of pleadings and
other papers with the court as required by these rules shall be made by filing them with
the clerk of the court, except that tie judge may permit the papers to he filed with him,
in which event he shall note thereon the filing date and forthwith transmit them to the
office of the clerk.

RULE 6. TIME.

(a) COMPUTATION. In computing any period of time proscribed or allowed by
these rucs, by order of court, or by any applicable statute, tht, da3 oi the act, event, or
default after which the designated period of time begins to run i- not to be included.
The last day of tie period so computed is to be included, unless it is a Sunday or a legal
holiday. When the period of time p~rescribed or allowed is less than seven days, inter-
mediate Sundays end holiday.'s shall be excluded in the comutation. A half holiday
shall be considered as other days and not a- a holiday.

(b) ENLARGEMENT. Wen by titee rules or by a notice given thereunder or
by order of court an act is required or allowed to be done at or within a specified time,
the court for cau.e .hown may, at any time in its discretion (1) with or without motion
or notice, order the period enlarged if application therefor is made before the expiration
of the period originally prescribed or as extended by a previous order or (2) upon
nmtion permit the act to be done after the expiration of the specified period where the
failure to act was the result of excusable neglect; hut it amy not enlarge the period for
taking any action under Rule 59, except as stated in subdivision (e) thereof, or the period
for taking an appeal as provided by these rules.

(e) UNAFFECTED BY EXPIRATION OF TERM. The period of time pro-
vided for the doing of any act or the taking of any proceeding is not affected or limited
by the expiration of a term of court. The expi.ation of a term of court in no way
affects the power of a court to do any act or take any proceeding in any civil action
which has been pendini before it.

(d) FOR MOTIONS-AFFIDAVITS. A written motion, other than one which
may be heard ex parte, and notice of the hearing thereof shall be served not later than
five days before the time specified for the hearing, unless a different period is fixed by
these rules or by order of the court. Such an order may for cause shown be made on
ex parte application. When a motion is supported by afidavit, the affidavit shall be
served with the motion; and, except as otherwise provided in Rule 59 (e), opposing
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afidavits may be served not later than one day before the hearing, unless the court
permits them to be served at some other time.

(e) ADDITIONAL TIME AFTER SERVICE BY MAIL. Whenever a party
has the right or ;q required to do some act or take some proceedings within a prescribed
period after the service of a notice or other paper upon him and the notice or paper is
served upon him by mail, three days shall be added to the prescribed period.

Comment: Same as federal tule except that the word "law" In the last line of
paragraph (b) is changed to "these iules".

III. PLEADINGS AND MOTIONS

RULE 7. PLEADINGS ALLOWED; FORM OF MOTIONS.

(a) PLEADINGS. There shall be a complaint und an answer; and there shall be
a reply, if the answer contains a counterclaim denominated as such; an answer to a
cross-claim, if the answer contains a cros-claim; a third-party complaint, if leave is
given under Rule 14 to summon a person who was not an original party; and there
shall be a third-party answer, if a third-party complaint is werved. No other pleading
shall be allowed, except that the couft may order a reply to an answer or a third-party
answer.

(b) MOTIONS AND OTHER PAPERS.

(1) An application to the court for an order shall be by motion which,
unless made daring a hearing or trial, shall be made in writing, shall
state with particularity the grounds therefor, and shall set forth the relief or
order sought. The requirement of writing is fulfilled if the motion is stated
in a written notice of the hearing of the motion.

(2) The rules applicable to captions, signing, and other matters of
form of pleadings apply to all wrotions and other papers provided for by
these rules.

(e) DEMURRERS, PLEAS, ETC., ABOLISHED. Demurrer, plea, and .xcep-
tions for insufficiency of a pleading shall not bp used.

RULE 8. GENERAL RULES OF PLEADING.

(a) CLAIMS FO. RELIEF. A pleading which sets forth a claim for relief,
whether an original claim, counterclaim, cross-claim, or third-party claim, shall contain
(1) a short and plain statement of the claim showing that the pleader is entitled to relief,
and (2) a demand for judgment for the relief to which he desms himself entitled.
Relief in the alternative or of several different types may be demanded.

(b) DEFENSES; FORM OF DENIALS. A party shall state in short and plain
terms his defenses to each claim asserted and shall admit or deny the averments upon
which the adverse party relies. If he is without knowledge or information sufficient
to form a belief as to the truth of an avernient, lie shall s state, and this has the
effect of a denial. Denials shall fairly meet the substance of the averm ats denied.
When a pleader intends in good faith to deny only a part or a qualification of an
averment, lie shall specify so much of it as is true and material and shall neny only the
remainder. Tnless the pleader intends in good faith to controvert a1 the averments of
the preceding plexiing, he may make his denials as specific denials of designated aver-
meats or paragraphs, or he may generally deny all the averments except such des'gnated
averments or paragraphs as he expressly admits; but, when he does so intend to contro-
vert all its ave-ments, including avernents of the grounds upon which the court's juris-
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diction depends, he may do.so by general denial subject to the obligations set forth
in Rule n.

(e) AFFIRMATIVE DEFENSES. In pleading to a precding pleading, a party
shall set forth affirmatively accord and satisfaction, arbitration and award, assumption
of risk, contributory negligenve, discharge in bankruptcy, duress, estoppel, failure of
consideration, fraud, illegality, injury by fellow servant, ladIes, lie.nse, payment, release,
res judicata, statute of frauds, statute of limitations, waiver, and any other matter
constituting an avoidance or affirmative defense. Wher. a party has mistakenly desig-
nated a defense as a counterclaim or a counterclaim as a defense, the court on torips.
if justice so requires, shall treat the pleading as if there had been a proper designation.

(d) EFFECT OF FAILURE TO DENY. Avernients in a pleading to which a
responsive pleading is required, other than those as to the amount of damage, are
admitted when not denied in the responsive pleading. Averments in a pleading to whieh
no responsive pleading is required or pernitted shall be taken as denied or avoided.

(e) PLEADING TO BE CONCISE AND DIRECT; CONSISTENCY.

(1) Each averment of a pleading shall be simple, concise, and direct.
No technical forms of pleading or motions are required.

(2) A party may set forth two or more statements of a claim or defense
alternatively or hypothetically, either in one count or defense or in sepnnte
counts or defenses. When two or more statements are made in the alternative
and one of them if made independently would be sufficient, the pleading is
not made insufficient by The insufficiene: of one or more of the alternative
statements. A party may also state as many separate claims or defenses as
he has, regardles of consistency and whether based on legal or on equitable
grounds or on both. All statements shall be made subject to the obligations
set forth in Rule 11.

(f) CONSTRUCTION OF PLEADINGS. All pleadingi shall be so construed a'
to do substantial justice.

Comment: This rule Is same as federal rule except that tile words "(1) a short and
plain statement of the grounds upon which the court's jurisdiction
depends, unless the co,,rt already has jurisdiction and the claim needs
no new :rounds of jurisdictlon to support It" are deleted from para-
graph (it) of the federal rule; "(2)" is changed to "(1)", and "(3)" is
changed to "(2)" in the same paragraph.

RULE 9. PLEADING SPECIAL MATTERS.

(a) CAPACITY. It is not necessary to aver the capacity of a party to sue or be
sued or the authority of a party to sue or be sued in a representative capacity or the
legal existence of an organized association of persons that is made a party, except to
the extent required to show the jurisdiction of the court. When a party desires to raise
an issue as to the legal existence of any party or the capacity of any party to sue or
be sued or the authority of a party to sue or be sued in a representative capacity, he
shall do so by specific negative averment, which shall include such supporting particulars
as are peculiarly within the pleader's knowledge.

(b) FRAUD, MISTAKE, CONDITION OF THE MIND. In all averments of
fraud or restake, the circumstances constituting fraud or mistake shall be stated withl
particularity. Malice, intent, knowledge, and other condition of mind of a person may
be averred generally.

(c) CONDITIONS PRECEDENT. In pleading the performance or occurence of
conditions precedent, it is sufficient to aver generally that all conditions precedent have
been performed or have occurred. A denial of performance or occurrence shall be
made specifically and with particularity.
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(d) OFFICIAL DOCUMENT OR ACT. In pleading an official document or
official act it is sufficient to aver that the document was issued -%r the act done in coin-
pliance with law.

(e) JUDGMENT. In pleading a judgment or decision of a domestic or foreign
court, judicial or quasi-judicial tribunal, or of a board or offie' r, it is sufficient to aver
the judgment o: decision without setting forth matter showing jurisdiction to render it.

(f) TIME AND PLACE. For 'he purpose of testing the sufficiency of a plead-
ing, averments of time and place are material and shall be considered like all other
averments of material matter.

(g) SPECIAL DAMAGE. When items of special damage are claimed, they
shall be specifically stated.

RULE 10. FORM OF PLEADINGS.
(a) CAPTION; NAMES OF PARTIES. Every pleading shall coitain a caption

setting forth the name of the court, the title of the action, the file number, and a desig-
nation as in Rule 7 (a). In the complaint the title of the action shall include the names
of all the parties, but in other pleadings it is sufficient to state the name of the first
party on each side with. an appropriate indication of other parties.

(b) PARAGRAPHS; SEPARATE STATEEINTS. All avernents of claim or
defense shall be made in numbered paragraphs, the contents of each of which shall be
limited as far as practicable to a statement of a single set of circumstances; and a para-
graph may be referred to by number in all succeeding pleadings. Each claim founded
upon a separate transaction or occurrence and each defense other than denials shall be
stated in a separate count or defense whenever a separation facilitates the clear presenta-
tion of the matters set forth.

(c) ADOPTION BY REFERENCE; EXHIBITS. Statements in a pleading may
be adopted by reference in a different part of the saio pleading or in another pleading
or iii any motion. A copy of any written instrument which is an exhibit to a plcadinr
is a part thereof for all purposes.

RULE 11. SIGNING OF PLEADINGS.
Every pleading of a party represented by an attorney shall be -igned by at least one

attorney of record in his individual name, whose address shall be stated, and who ehall
be duly licensed to practice law in the State of Florida. A party who is n, represented
by an attorney shall sign his pleading and state his address. Except when otherwiso
specifically provided y rule or statute, pleadings need not be verified or accompanied by
affidavit. The rule in equity that the avenent of an answer under oath must be over-
cow, by the testimony of two witnesses or of one witness sustained by corroborating
circumstances is abolished. The signature of an attorney constitutes a certificate by him
that lie has read the pleading; that to the best of his knowledge, information, and belief
there is good ground to support it; and that it is not interposod for delay. If a pleading
is not signed or is signed with intent to defeat the purpose of this rule, it may be stricken
as sham and false, and the action may proceed as though the pleadingg had not been
served. For a wilful violation of this rule an attorney may be subjected to appropriate
diisciplinary action. Similar action way be taken if scandalous or indecent matter is
inserted.

Comment: The words "and who shall be duly licensed to practice law in the Stats
of Florida" at the end of the first sentence are not in the federal rule.

RULE 12. DEFENSES AND OBJECTIONS - WHEN AND HOW
PRESENTED - BY PL,'..DINGS OR MOTION - MOTION FOR
JUDGMENT ON PLEADINGS.

(a) WHEN PRESENkeED. A defendant shall serve his iswer within 20 (1 ys
after the service of the summons and complaint *2pon him, unless the court directs other-
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wise when service of process is made pursuant to Rule 4 (e). A party served with a
pleading stating a cross-claim against him shall serve an answer thereto within 20 dayi
after the service upon him. The plaintiff shall %rve his reply to a counterclaim in the
answer within 20 days after service of the answer or, if a reply is ordered by tile court,
within 20 days after service of the order, unle-ss the order otherwise directs. The United
States or an officer or agency thereof shall serve all answer to the complaint or to a
eross-clain, or a reply to a counterclaim, within 60 days after the service upon the
United States attorney of the pleading iu which the claim is asserted. The service of
any motion provided for in this rule alters e time fixed by these rules for serving any
required responsive pleading as follows, unless a different time is fixed by order of the
court: (1) if the court denies the motion or postpones its disposition until the trial on
the merits, the responsive pleading may be served within ten days after notice of the
court's action; (2) if the court grants a motion for a more definite statement or for a
bill of particulars, the responsive pleading may be served within ten days after the
s-ervice of the more definite statement or bill of particulars. In either case the time for
service of the responsive pleading shall be not less than remains of the time which would
have been allowed under these rules if the motion had not been made.

(b) HOW PRESENTED. Every defense, in law or fact, to a claim for relief
in any pleading, whether a claia, counterclaim, cross-claim, or third-party claim, not
exceeding in amount the jurisdiction of tile court, shall be asserted in the responsive
pleading thereto if one is required, except that the following dnfenses may at the option
of the pleader be made by motion: (1) lack of jurisdiction over the subject matter,
(2) lack of jurisdiction over the person, (3) imprope.- venue, (4) insufficiency of process,
(5) insufficiency of service of process, (6) failure to state a claim upon which relief
can be granted. A motion making any of these defenses shall be made before pleading
if a further pleading is permitted. No defense or objection is waived by being joined
with one or more other defenses or objections in a responsive pleading or motion. If
a pleading sets forth a claim for relief to which the adverse party is not required to
serve a responsive pleading, he may assert at the trial any defense in law or fact to
that claim for relief.

(c) MOTION FOR JUDGMENT ON THE PLEADINGS. After the pleadings
are closed but within such time as not to delay the trial, any party may move for judg-
ment on the pleadings.

(d) PRELIMINARY HEARINGS. The defenses specifically enumncrated (1)-
(6) in subdivision (b) of this rule, whether made in a pleading or by motion, and the
motion for judgment mentioned in subdivision (c) of this nile, shall be heard and
determined before trial on application of any party, unless the court orde s that the
hearing and determination thereof be deferred until tile trial.

(e) MOTION FOR MORE DEFINITE STATEMENT OR FOR BILL OV PAR-
TICULARS. Before responding to a pleading, or if no responsive pleading is per-
mitted by these rules, within 20 days after the service of the pleading upon him, a party
may move for a more definite statement or for a bill of particulars of any matter which
is n,)t averred with sufficient definiteness or particularity to enable him properly to
prepare hLs responsive pleading or to prepare for trial. Tile motion shall point out t'e
defects complained of and the details desired. If tile motion is granted and the order
of the court is not obeyed within ten days after notice of the order or within such other
time as the court may fix, the court may strike the pleading to which the motion was
directed or make such order as it deems jus.. A bill of particulars becomes a part of the
pleading which it supplements.

(f) MOTION TO STRIKE. Upon motion made by a party before responding
to a pleading or, if no responsive pleading is permitted by these rules, upon motion made
by a party within 20 days after the service of the pleading upon him or upon the court's
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own initiative at any time, the court may order any redundant, immaterial, impertinent,
or scandalous -iatter stricken from any pleading.

(g) CONSOLIDATION OF .MOTIONS. A party who niakes a )notion under this
rule may join with it the other motions herein provided for and then available to him.
If a party makes a motion under this rule and does not include therein all defenses and
objections then available to him which this rule penits to be raised by notion, lie shall
not thereafter make a motion based on any of the defenses or objections so omitted,
except that prior to making any other motions under this rule he may nake a motion
in which are joined all the defenses numbered (1) to (5) in subdivision (b) of this rule
which lie cares to assert.

(i) WAIVER OF DEFENSES. A party waives all defenses and objectiow;
which lie does not bresent either by motion as hereinbefore provided or, if he has mad;
no motion, in his answer or reply, except (1) that the defense of failure to state a claim
upon which relief can be granted, and the objection of failure to state a legal defense
to a claim may also be made by a later pleading, if one is permitted, or by motion for
judgment on the pleadings or at the trial on the merits, and except (2) that, whenever
it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of
the subject matter, the court shall dismiss the action. The objection or defense, if made
at the trial, shall then be dispoled of as provided in Rule 15 (b) in the light of any
evidence that may have been received.

Comment- Same as federal rule except that the words "not exceeding In amount
the juridictlon of the court" are inserted in the fourth line, after the
word "claim" In paragraph (b).

RULE 13. COUNTERCLAIM AND CROSS-CLAIM.

(a) COMPULSORY COUNTERCLAIMS. A pleading shall state as a counter-
claim any claim, not the subject of a pending action, which at the time of filing the
pleading the pleader has against any opposing party, if it arises out of the transaction
or occurrence C it is the subject matter of the opposing party's claim and does not
exceed in amount the jurisdiction of the court and does not require for its adjudication
the presence of third parties of whom the court cannot acquire jurisdiction.

(b) PERMISSIVE COUNTERCLAIMS. A r'eading may state as a counterclaim
any claim agaiist an opposing party not exceeding in amount the jurisdiction of the court
and not arisinL out of the transaction or occurrence that is the subject matter of the
opposing party's clain.

(c) COUNTERCLAIM EXCEEDING OPPOSING CLAIM. A counterclaim may
or may not diminish or defeat the recovery sought by the opposing party. It may claim
relief exceeding in amount or different in kind from that sought in the pleading of the
opposing party.

(d) COUNTERCLAIM AGAIST THE STATE. These rules shall not be con-
strued to enlarge beyond th; limits now fixed by law the right to assert counterclaims
or claim credits against the State of Florida or pny of its subdivisions or other govern-
mental organization thereof subject to suit, or upon a municipal corporation, or upon
an officer, agency, or administrative board of the State of Florida.

(e) COUNTERCLAIM MATURING OR ACQUIRED AFTER PLEADING.
A claim, not exceeding in amount time jurisdiction of the court, which either matured or
was acquired by the pleader after serving his pleading may, with the permission of the
court, be pI.esented as a counterclaim by supplemental pleading.

(f) OMITTED COUNTERCLAIM. When a pleader fails to set up a counter-
claim through oversight, inadvertence, or excusable neglect, or when justice requires, lie
may by leave of court set up the counterclaim by amendn ir.
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(g) 01OSS-CLAIM AGAINST CO-PARTY. A pleading may state as a cross-
claim any telam by one party against a co-party, not exceeding in amount the jurisdiction
of the court, arising out of the transaction or occurrence that is the subject matter either
of the original action or of a counterclaim therein. Such cross-claim may include a
claim that the party against who.n it is as.erted is or may be liable to the cross-claimant
for all or part of a claim asserted in the action agains the cross-claimant.

(h) ADDITIONAL PAR' IES MAY BE BROUGHT IN. When the presence
of parties other than those to the original action is required for the granting of complete
relief in the determination of a counterclaim or cross-claim, the court shall order them
to be brought in as defendants as provided in these rules, if jurisdiction of them can
be obtained and their joinder will not deprive the court of juridiction of the action.

(i) SEPARATE TRIALS; SEPARATE JUDGMENTS. If the court orders
separate trial as provided in Rule 42 (b), judgment on a counterclaim or cross-claim
may be rendered when the court has jurisdiction so to do, even if the claims of the
oposing party have been dismissed or otherwise disposed of.

Comment: In the seventh line of paragraph (a) the words "does not exceed in
amount the jurisdiction of the court and" are added after the words"claim and". Similar words are added in paragraphs (b) and (e).

In paragraph (d) the words "United States" in first line are changed
to "State", and in the last line the words "United States or an officer
or agency thereof" are changed to read: "the State of Florida or any of
it3 subdivisions or other g'vernmental organization thereof subject
to suit, or upon a municipal corporation, or upon an officer, agency, or
administrative board of the State of Florida".

In paragraph (g) the =ords "not exceeding in amount the juris-
diction of the court" are added after the word "co-party".

RULE 14. THIRD-PART2Y PRACTICE.

(a) WHEN DEFENDANT MAY BRING IN THIRD PARTY. Before the
service of his answer a defendant may move ex parle or, after the service of his answer,
on notice to the plaintiff, for leave as a third-party plaintiff to serve a summons and
complaint upon a person not a party to the action who is or may be liable to him or to
the plaintiff for all or part of the plaintiff's claim against him. If the motion is granted
and the summons and complaint are served, the porson so served, hereinafter called the
third-party defendant, shall make his defenses as lrovidcd in Rule 12 and his counter-
claims and cross-claims against the plaintiff, the third-party plaintiff, or any other
party as provided in Rule 13. The third-party defendant may assert any defenses which
the third-party plaintiff has to the plaintiff's claim. The third-party defendant is bound
by the adjudication , the third-party plaintiff's liability to the plaintiff, as well as of
his own to the plct cif or to the third-party plaintiff. The plaintiff may amend his
pleadings to assert against the third-party defendant any claim which the plaintiff might
have asserted against the third-party defendant had I ? been joined original' as a de-
fendant. A third-party defendant may proceed under this rule against any person not
a party to the action who is or may be liable to him or to the third-party plaintiff for
all or part of the claim made in the action against the third-party defendant.

(b) WHEN PLAINTIFF MAY BRING IN THIRD PARTY. When a counter-
claim is asserted against a plaintiff, he may cause a third party to be brought in under
circumstances which under this rule would entitle a defendant to do so.

RUTE 15. AMENDED AND SUPPLEMENTAL PLEADINGS.
(a) AMENDMENTS. A party may amend his pleading once as a matter of

course at any time before a responsive pleading is served or, if the pleading is one to
which no responsive pleading is permitted and the action has not been placed upon the
trial calendar, he may so amend it at any time within 20 days after it is served. Other-
ivise a party may amend his pleading only by leave of court or by written consent of
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the adverse party; and leave shall be freely given when justice so requires. A party
shall plead in response to an amended pleading within the time remaining for response
to the original pleading or within ten days after service of the amended pleading, which-
ever period may be the longer, unless the court otherwise orders.

(b) AMENDMENTS TO CONFORM TO THE EVIDENCE. When issues not
raised by the pleadings are tried by express or implied consent of the parties, they shall
b- treated in all respects as if they had been raised in the pleadings. Such amendments
of the pleadings as may be necessary to cause them to conform to the evidence and to
raise these issues may be made upon motion of any party at any time, even after judg-
ment; but failure so to amend does not affect the result of the trial of these issues. If
evidence is objected to at the trial on the ground that it is not within the issues made by
the pleadings, the court may allow the pleadings to be amended and shall do so freely
when the presentation of the merits of the action will be subserved thereby and the
objecting party fails to satisfy the court that the admission of such evidence would
prejudice him in maintaining his acti.n or defense upon the merits. The courL may grant
a continuance to enable the objecting party to meet such evidence.

(c) RELATION BACK OF AMENDMENTS. iWhenever the claim or defense
asserted in the amended pleading arose out of the conduct, transaction, or occurrence set
forth or attempted to be set forth in the original pleading, the amendment relates back
to the date of the original pleading.

(d) SUPPLEMENTAL PLEADINGS. Upon motion of a party the court may,
upon reasonable notice and upon such terms as are just, permit him to serve a supple-
mental pleading setting forth %, asactions or occurrences or events which have happened
since the date of the pleading sought to be supplemented. If the court deems it advisable
that the adverse party plead thereto, it shall so order, specifying the time therefor.

RULE 16. PRE-TRIAL PROCEDURE; FORMULATING ISSUES.

In any action, the eourt may in its discretion direct the attorneys for the parties to
appear before it for a conmerenco to consider

(1) The simplification of the issues;

(2) The necessity or desirability of amendments to the pleadings;

(3) The posibility of obtaining admissions of fact and of documents which
will avoid unnecessary proof;

(4) The limitation of the number of expert witnesses;

(5) Th( advisability of a preliminary reference of issues to a mas'er for
findings to be used as evidence when the trial is to be by jury;

(6) Such other matters as may aid in the disposition of the action.

The court shall make an order which recites the action taken at the conference, the
amendments allowed to the pleading,, and the agreements made by the parties as to any
of the matters considered, and which limits the issues for trial to those not disposed of
by admissions or agreements of counsel; and such order when entered controls the sub-
sequent course of the action, unless modified at the trial to prevent manifest injustice.
The court in itb discretion may establish by rule a pre-trial calendar on which actions
may be placed for consideration as above provided and may either confine th calendar
to jury actions or to non-jury actions or extend it to all actions.
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IV. PARTIES

RULE 17. PARTIES PLAINTIFF AND DEFENDANT; CAPACITY.
(a) REAL PARTY IN INTEREST. Every action shall be prosecuted in the name

of the real party in interet; but an executor, adminktrator, guardian, trustee of an
express trust, a party with whoin or in whose nzame a contract has been made for the
benefit of another, or a party authorized by statute may sue in his own name without
joining with him the party for whose benefit the action is brought; and when a statute
of the State of Florida so provides, an action for the use or benefit of another shall be
brought in the nmne of the State of Florida.

(b) INFANTS OR INCOMPETENT PERSONS. Whenever an infant or incom-
petent person has a representative, such a- a general guardian, committee, conservator,
or cther like fiduciary, the representative may sue or defend on behalf of the infant or
incompetent person. If an infant or incompetent pers on doei not have a duly appointed
renresentatihe he may sue by his next friend or by a g.uardian niztem. The court sliall
appoint a guardian ad itnc for an infant or incompetent person not otherwise repre-
sented in an action or shall make such other order as it deems proper for the protection
of the infant or incompetnmt person.

Comment: The only change made in paragraph (a) of the federal rule Is the sub-
stitution of the words "State of Florida" for the words "United States".

Paragraph (b) Is stricken, and paragraph (c) is changed to para-
graph (b).

RULE 18. JOINDER OT CLAIMS AND REMEDIES.

(a) JOINDER OF CLAIMS. The plaintiff in his complaint or in a reply setting
forth a counterclaim and the defendant in an answer setting forth a counterclaim may
join either as independent or as alternate clainis as many claims either legal or equitable
or both, not exceding in amiount the juri.sdirtion of the court, as he may have against
an oppo~ing party. There nia) be a like jolnder of claim., when there are multiple parties
if the requirements of Rules 19, 20, and 22 are satified. There may be a like joinder of
cross-clans or third-partk claints if the requirementk of Rules 13 aild 14 respectively
are satisfied.

(b) JOINDER OF REMEI)IES; F4AUDULENT CONVEYANCES. Whenever
a claim is one heretofore cognizable oiln, after anothur claim has heen prosecuted to a
conclusion, the two clainis may be ;o.ned in a saiihle action; but the court shall grant
relief in that action only n. accordance with the relative substantive rights of the parties.
In particular, a plaintiff may state a claim for money and a claim to have set aside a
conveyance fraudtuat as to him, without first having obtained a judgment establishing
tie claim for money.

Comment: Same as federal rule, except that the words "not exceeding In amount
the jurisdiction of the court" are added In the bixth line, after the word
"both".

RULE 19. NVECESSARY JOINDER OF PARTIES.

(a) NECESSARY JOINDER. Subject to the provhions of Rule 23 and of sub-
division (b) of this rule, persons having a joint interest shall be made parties and be
joined on the sanie side as plaintiffs or defendante. When a person who should join as
a plaintiff refuses to do so, lie may be made a defendant or, in proper eases, an involun.
tary plaintiff.

(b) EFFECT OF FAILURE TO JOQV. When persons who a-e not indipensable.
but who ought to be parties if complete relief is to be accorded beteen those already
parties, have not been made parties and are subject to the jurisdiction of tihe court as
to both service of process and venue, tihe court bhall order them summoned to appear in
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th action. Thv court in itq diretion way proceed in the action witfiout making such
persons parties, if its juri.sdiction over them as to either service of process or venue can
be acquired only by their consent or voluntary appearance, but the judgment rendered
therein does not affect the rights or liabilities of absent person.

te) SAME: NAMES OF O.EITTED PERSONS AND REASONS FOR NON-
JOINDER TO BE PLEADED. In any pleading in which relief is asked, the pleader
..hall set forth the names, if known to him, of persons who ought to be parties if compiote
relief is to be accorded between those already parties, but who are not joined, and shall
.tate why they are omitted.

Comment: Same as federal rule, except that in paragraph (b), in the sixth and
seventh lines of the federal rule, the words "and can be made parties
without depriving the court of jurisdiction of the parties before it",
and in the thirteenth to sixteenth lines the words "or if, though they
are subject to its jurisdiction, their joinder would deprive the court
of jurisdiction of the parties before it"; are deleted.

RULE 20. PERMISSIVE JOINDER OF PARTIES.

(a) PERMISSIVE JOINDER. All persons may join in one action as plaintiffs
if they as-ert any right to relief jointly, severally, or in the alternative in respect of or
arising out of the same transaction, occurrence, or serieN of transactions or occurrences
and if any queztion of lau or fact common to all of them will arise in the action. All
persons may be joined in one action as defendant-, if there is asserted against them jointly,
severally, or in the alternative, any right to relief in rfspect of or arising out of the
.ame transaction, occurrence, or series of tran.,actions or occurrences and if any question
of law or fact common to all of them will arise in the action. A plaintiff or defendant
need not be interested in obtaining or defending against all the relief demanded. Judg-
ment may be given for one or more of the plaintiffs according to their respertive rights
to relief, and against one or more defendants according to thtir respective liabiltie;.

(b) SEPARATE TRIALS. The court may make such orders as will prevent a
party from being embarrasFsed, delayed, or put to expense by the inclusion of a part)
agaiAst whom he assert,, no claim and who aserts no claim against him, and may order
.,eparate trials or make other orders to prevent delay or prejudice.

RULE 21. MISJOINDER AND NON-JOINDER OF PARTIES.

Mi-joinder of partie- is not ground for di, missal of an action. Partie- may be
dropped or added by order of the court on motion of any party or of its own initiative
at any -tagc of the aet.on and on such terms as are just. An% claim agan-t a party may
b- .. vered and proceedled with separately.

RULE 22. !NTERPLEADER.

Personi having claims against the plaintift ma be joined at, defendant, and required
to interplead when their claims are zuch that the plaintiff is or may be exposed to double
or multiple liability. It is not ground for ohj,-tin to the joinder that the claims of the
several claimants or the titles on whieh their 4laims depend do not ha% e a common origin
or are not identical but are adverse to an independent of one another, or that the
plaintiff aver4 that he i, not liable in whole or in part to any or all of the claimants.
A defendant exposed to similar liability nma obtain -uch interpleader b. way of cms-
c.laim or counterclaim. The provi.-iona of thig rule supplement and do not in any way
limit the joinder of partiez permitted in Rule 20.

Comment: Same as federal rule, except that figur. (1) is stricken, and all of para-
graph (.), pertaining to remedies prescribed by Judicial Code, is omitted.

RULE 23. CLASS ACTIONS.

.) REPRESENTATION. If persons constituting a clasm are so numeroui as to
make it impracticable to bring them all before the court, such of them, one or more, as
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will fairly insure the adequate representation of all may, on behalf of all, sue or be sued,
when the character of the right sought to be enforced for or against the class is

(1) joint, or common, or secondary in the sense that the owner of a primary
right refu-ses to enforce that right and a member of the class thereby becomes entitled
to enforce it;

(2) several, and the object of the action is the adjudication of clahns which do
or may affect specific property involved in the action; or

(3) several, and there is a common question of law or fact affecting the several
rights and a common relief is sought.

(b) DISMISSAL OR COMPROMISE. A class action shall not be dismissed or
compromised without the approval of the court. If the right sought to bo enforced is one
defined in paragraph (1) of subdivision (a) of this rule notice of the proposed dismissal
or compromise slall he given to all members of the class in such manner as the court
directs. If the right is one defined in paragraphs (2) or (3) of subdivision (a) notice
shall be given only if the court requires it.

Comment: Paragraph (b) of the federal rule, pertaining to secondary actin by
shareholders, is deleted, and paragraph (c) is changed to paragraph (b).

RULE 24. INTERVENTION.
(a) INTERVENTION OF RIGHT. Upon timely application anyone shall be

pennitted to intervene in an action: (1) when a statut confers an unconditional right
to intervene; or k2) when the representation of the applicant's interest by existing
parties is or may be inadequate and the applieant is or may be hound by a judgment
in the action; or (3) when the applicant is so situated as to he adversely affected by
a distribution or other disposition of property in the custody of the court or of an officer
thereof.

(b) PERIISSIVE INTERVENTION. Uron timely application anyone may be
permitted to intervene in an aeion: (1) when a statute confers a conditional right to
intervene; or (2) when an applicant'S claim or defense and the niain action have a ques,-
tion of law or fact in common. In exercising its discretion the court shall consider
whether the intervention will undulb delay or prejudice the adjudication of the rights of
the original parties.

(c) PROCEDURE. A person desiring to intervene shall serve a motion to inter-
vene upon all parties affected thereby. Tite motion shall state the grounds therefor and
shall be accompanied by a pleading setting forth the claim or defense for %%hich interven-
tion is sought.

Comment: In paragraphs (a) and (b) of the federal rule the words "of the United
States" are deleted.

In pararraph (c) the sentences pertaining to intervention by the
United States and to constitutionality of the Acts of Congress are deleted.

RULE 25. SUBSTITUTION OF PARTIES.

(a) DEATH.

(1) If a party dies and the claim is not thereby extinguished, the
court within two years after the death may order substitution of the proper
parties. If substitution is not so made, the action shall be dismissed as to the
deceased party. The motion for substitution may be made by the successors
or representatives of the deceased party or by any -trty and, together with the
notice of hearing, shall be served on the parties as provided in Rule 5 and upon
persons not parties in the mainer provided in Rule 4 for the service of a
summons.
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(2) In the event of the death o one or more of the plaintiffs or of one
or 1101o of tile defemnhnt, in an action in which the right sought to be enforced
.ilviveb onl, to the sul-riving plaintill,, or only against the surviving defend-
ants, the action does not a1te. The death shall he ,ugested upon the record
and the action shall proceed m favor of or agminst the surviving parties.

Ib) XCOMPETENCY. If a party becoiues incompetent, the court upon motion
served as provided in subdivision (a) of this rule may allow the action to be continued
by or against his representative.

(e) TRANSFER OF INTEREST. in case of any transfer of interest, the action
may be continued by or ngainst the original party, unless the court upon motion directs
the pe-son to whom the interest is transferred to be substituted in the action or joined
with the original party. Service of the motion shall be made as provided in subdivision
(a) of this rule.

(d) PUBLIC OFFICERS; DEATH OR SEPARATION FROM OFFICE. When
an officer of the United States, o the state, county, city, governmental agency, or
political subdiviion thereof, is a party to an action amd during its pendency dies, resigns,
or otherwise ceass to hold office, the action niay be continued and ,maintained by or
again.t his buccemor, if within .ix nmonth, after the suee.e r takes office it is satisfaetoril.,
-hiown to the court that there is a substantial need for so coatiuing and maintainin" it.
Substitution pursuant to thi,, rule may be niade w tn it is shown by supplemental
pleading that the utcessor of an officer adolts ..r continues or threatens to adopt
or continue the action of hi, predecessor. Betoic a ,uitution is made, the party or
officer to be affected, umle-s exlresly assentii:g thereto, shall be given reasonable
notice of the application therefor and aceoixled an opportunity to object.

Comment: The words "and may be served In any judicial district" at the end of
paragraph (a) (1) of the federal rule are deleted.

In paragraph (d) the first five line are omitted and the following
words substituted therefor: "Whea an officer of the United States, o.
of the state, county, city, goveraniental agency, or political Subdivision
thereof, is a party".

Also, in the fifth, sixth, and seventh lines from the end of para-
graph (d), these words are deleted: "in enforcing a law averred to
be in violation of the Constitution of the United States".

V. DEPOSITIONS AND DISCOVERY

RULE 26. DEPOSITIONS PENDING AGTION.

(a) WIIEN DEPOSITIONS MAY BE TAKEN. By leave of court after juris-diction has been obtaned oxei any defendant or over propeit.N which is tie subject

of tie action or without such lease after an anwer has been served, the testimony of any
person, whether a party or not, nay be taken at the instance of any party by deposition
upon oral examination oi asritten imterrogatories fox the purpose of d.scover3 or for use
as evidence in the actibn or for both purposes. The attendance of witnesses ma' be
compelled by the use of subpoena as provided in Rule 45. Depositions shall be taken
only in accordance with these rule,. The deposition of a person confined in prison may
ie taken only by leave of court oii meb ternis as the court prescribes.

(b) SCOPE 6F EXAMINATION. Unless otherwise ordered by the court as
provided by Rule 30 (b) or (d), the deponent may be exanined regarding any matter,
not privileged, which is relevant to the subject matter invol ed in the pending action,
aiether relating to the claim or defense of the examninmg p~arty or to tie claim or defense
of any other part3, including the exibtence, description, nature, cutody, condition, and
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location of nU books., (Ioctiiecits, or other taitihle thing,, and the identity and location
of persons having knowledge of relevant facts.

(e) EXAMINATION AND CROSS-EXAMINATION. Exanination and cros-
examination of detiwnent.N n1ia proceed ab permitted at thk ttial i..d'2 th Ipitivirions oi"
Rule 43 (b).

(d) USE OF DEPOSITIONS. At the trial or upon the hear;ng of a motion or
an interlocutory proceeding, fnil part or all of a depoition, -o far a, adnm,,ibie under
the rules of evidence, way be used against nay party who was preent or represented
at the taking of the depoition or who hail due notve thereof, in accordance with any
one of the following provisions:

(1) Any deposition many be used by any party for the purpoe of contra-
dieting or inipachip.g the testimony of deponent as a witneos.

(2) The deposition of a party or of any one who at the tihe of taking the
deposition was an officer, director, or managing agent of a public or private
corporation, partnership, or association which i., a party ay be used by an
adverse party for any purpose.

(3) The deposition of a witness, whether or not a party, may be used by
any party for any purpose if the court finds: 1, that the witness is dead; or
2, that the witness resides out of the county wh-re the trial or hearing is being
held, or i. out of the State of Florida, unless it appears that the absence of
the witness was procurer by the party offering the depooition; or 3, that the
witness is unable to attLnd or testify because of age, bickness, infirnity, or
imprisonment; or 4, that the party offering the deposition ha., been unable to
procure the attendance of the witness. b% .ubpoena; or 5, upon application and
notice that .uch exceptional circumstances exist as to make it desirable, in fIle
interest of justice and with 'ie regard to the importance of presenting the
testimony of witnesses orally in open court, to allow the deposition to be uSed.

(4) If only part of a deposition is offered in evidence by a party, fn
advere party may require him to introduce all of it which is relevant to the
part introduced, and any party may introduce any other parts.

Substitution of parties does not affect the right to u.e depositions previously taken;
and, %%lici an action in anN court of the United State, or of an% state has, been disni6ased
and another action involving the s-atne ,ubject iatter i, aftei I brought between the
sante parties or their rep'-eitatiies- tx sutcc.,ors in interest, i.lpL.tit.z. la.vfully
taken and duly file-- in the former action na. he used in tht lat1er v,, if originally take,
therefor.

(e) OBaECTIO.S TO ADMISSIBILITY. Svhjeet fti th,, po.';ioii ef' Rule
32 (e), objcetion may be made at the trial or ieariu to rce. i' , vvidwcc i.tay dvpo~i-
tion or part thereof for any reason which itould require the emu.i,ii of tlhe P'idente if
the witness were then present and testifying.

(f) EFFECT OF TAKING OR USING DEPOSITIONS. A party shall not be
deemed to make a person Ins onii witnesb for an. hpurpoe by taking hIf, depoition. The
ii.troduction it, avidence of the deposition or any part thereof hor an purpose other than
that of contradicting or impeaching the deponent makes the depomnt the uitnet,, of thv
party introducing the deposition, but this shall not npl3 to the ue 1,y an adverse partk
,,f a deposition as described in paragraph (2) of subdivision (d) of this rule. At the
trial or hearing any party may rebut any ielevant evidence ,ontained in a deposition,
whether introduced by hin or by any other party.

Comment: In the fourth, fifth, and sixth lines of paragraph (d) (3) th- words
"is at a greater distance than 100 miles from the place of trial or hear.
Ing or is out of the United Statea" are stricken from the federal rule,
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and in lieu thereof the following words substituted: "resides out of
the county where the trial or hearing is being held, or is out of the
State of Flkrlda".

RULE 27. DEPOSITIONS BEFORE ACTION OR PENDING
APPEAL.

(ia) BEFORE ACTION.

(1) Petition. A person who desires to perpetuate his own testimony
or that of another person regarding any matter that may be cognizable
in any court may file a verified petition in the circuit court in the
county of the residence of any expected adverse party. The petition shall be
entitled in the name of the petitioner and shall show: 1, that the petitioncr
expects to be a party to an action cognizable in a court of the State of Florida,
but is presently unable to bring it or cause it to be brought, 2, the subject
matter of the expected action and his interest therein, 3, the facts which he
desires to establish by the proposed testimony and hii reasons for desiring to
perpetuate it, 4, the names or a description of the persons lie expects will be
adverse parties and their addresses so far as known, and 5, the names and
addresses of the persons to be examined and the substance of the testimony
which lie expects to elicit from each, and shall ask for an order authorizing the
petitioner to take the depositions of the persons to he ez-amined named in the
petition, for the purpose of perpetuating their testimony.

(2) Notice and Service. The petitioner shall thereafter serve a notice
upon each person named in the petition as an expected adverse party, together
with a copy of the petition, stating that the petitioner will apply to the court,
at a time and place named therein, for the order described in the petition. At
least 20 days before tha date of hearing the notice shall be served either within
or without the state in the manner provided in Rule 4 (d) for service of sum-
mon ; but if such service eannot with due diligence be made upon any expected
adverse party name]d in the petition, the court may make such order as is just
for service by publication or otherwise, and shall appoint, for persons not served
in the manner provided in Rule 4 (d), an attorney who shall represent them,
and, in ease they are not otherwisi represented, shall cross-examine the de-
ponent. If any expected adverse party is a minor or incompetent, the pro-
visions of Rule 17 (b) apply.

(3) Order and Exam jiation. If the court is satisfied that the perpetu-
ation of the testimony may prevent a failure or delay of justice, it shall make
an order designating or describing the persons whose depositions may be taken
ar.d specifying the subject matter of the examination and whether the deposi-
tions shall be taken upon oral examination or written interrogatories. The
depositions may then be taken in accordance with these rules. For the purpose
of applying these rules to depositions for perpetuating testimony, each ref-
erence therein to the court in which the action is pending shall be deemed
to refer to the court in which the petition for such deposition was filed.

(4) Use of Deposition. If a deposition to perpetuate testimony is taken
under these rules or if, although not so taken, it would be admissible in evidence
in the courts of the state in which it is taken, it may be used in any action
involving the same subject matter subsequently brought in a court of the State
of Florida, in accordance with the provisions of Rule 26 (d).

(b) PENDING APPEAL. If an appeal hs been taken from a judgment or before
the taking of an appeal if the time therefor has not expired, the court in which the judg-
ment was rendered may allow tile taking of the depositions of witnesses to perpetuate
their testimony for use in the event of further proceedings in the court. In such case the
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party who desires to perpetuate the testimony may make a motion in the court for leave
to take the depositions, upon the same notice and service thereof as if the action was
pending in the court. The motion shall show (1) the names and addresses of the person-
to be examined and the substance of tile testimony which he expects to elicit from each;
(2) the reasons for perpetuating their testimony. If the court fiihds that the perpetua-
tion of the testimony is proper to avoid a failure or delay of justice, it may make an
order allowing the depositions to be taken, and thereupon the depositions may be taken
and used in the same manner and under the same conditions as are prescribed in these
rules for the taking of depositions in pending cases.

(e) PERPETUATION 3Y OTHER MIETHODS. This rule is not intended to
limit the right to perpetuate . itirnony by any other method allowed by law.

Cumment: In paragraph (a) 1) of the federal rule the words "of the United States"
in the fourth, fifth, and tenth lines are stricken, and the word "district"
in the fifth line is changed to "circuit". The word "district" in the
sixth line is changed to "county", and In the tenth line the words "of
the State of Florida" are added.

In paragraph (a) (2) the words "district or" in the ninth line are
deleted. At the end of this paragraph "Rule 17 (c)" Is changed to
"Rule 17 (b)".

At the end of paragraph (a) (4) the words "in a district court of
the United States" are stricken and the words "in a court of the State
of Florida" are added.

In paragraph (b), in the second line, the words "of a district court"
are stricken and the word "district" in the fourth, seventh, ninth, and
twelfth lines is stricken. In the last two lines the words "depositions
taken in actions pending in the district court" are stricken, and in lieu
thereof the words "the taking of depositions in pending cases" are
substituted.

Paragraph (c) is changed to read as follows: "(c) PERPETUATION
BY OTHER METHODS. This rule is not intended to limit the right to
perpetuate testimony by any other method allowed by law".

RULE 28. PERSONS BEFORE WHOM DEPOSITIONS MAY BE
TAKEN.

(a) WITHIN TIE UNITED STATES. Within the United States or within a
territory or insular pos.;es.ion subject to the dominion of the United States, depositions
shall be taken before an officer authorized to auninister oatls b)y the laws of the United
States or of the place where the examination is held

(b) IN FOREIGN COUNTRIES. In a foreign state or country depositions hall
be taken (1) on notice before a secretary of embassy or legation, consul general, consul,
vice consul, or consular agent of the United States, or (2) beforo such person or officer
as moy be appointed by commission or under letters rogatory. A commission or letters
rogatory shall be issued only when necessary or convenient, on application and notice,
and on such terms and with such directions as are just and appropriate. Officers may
be dcsignated in notices or comnissions either by name or descriptive title, and letters
rogatory may be addressed "To the Appropriate Judicial Authority in (here name the
country]".

(c) DISQUALIFICATION FOR INTEREST. No deposition shall be taken before
a person who is a relative or employee or attorney or counsel of any of the parties, or is
a relative or employee of such attorney or counsel, or is financially interested in the
action.

RULE 29. STIPULATIONS REGARDING THE TAKING OF DE-
POSITIONS.

If the parties so stipulate in writing, depositions may be taken before any person, at
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any time or place. upon all% notice and in any innn(,r and tvlien so taken may be u-sed
like other depositioiia.

RULE 30. DEPOSITIONS UPON ORAL EXAMINATION.

(a) NOTICE OF EXAMINATION: TIME AND PLACE. A party desiring
to take tile deposition of any per-on upon oral examination shall give reasonable notice
il writing to every other party to the action. The notice shall state the time and place
for taking the depo.sitim naod the nane and address of each person to be examine(d, if
known, ad, if the ,ione is net known, a general description suffieient to identify hin
or the particuler -t.ss or group to which lie belongs. Oil motion of ally party npoi.
whoi the noti.e i6 served, the court in which the action is pending mnay for cause shown
eilarge or shorten the time.

(b) ORDERS FOR THE PROTECTION OF PARTIES AND DEPONENTS.
After notice is served for taking a deposition by oral examination, upon motion scasom-
ably nmde by any party or by the person to be examined and upon notice and for good
vaniie shown, he court in which the action i- pending may make an order flint the deposi-
tion shall not b. taken, or that it inay br taken onl3 it sonic desig-nated place other than
flint stated in the notice, or that it nly be taken only oil written interrogatories, or that
certain matters shall not be inquired into, crl that tile scope of the examination shall be
limited to certain matters, or liat the examination shall be held with no one present
except the parties to the action and their officers or counsel, or that after being sealed
the deposition shall be opened only by order of the court, or that secret procezes,
developments, or re, earch need not be disclosed, or that the parties shall simultaneously
file specified documents or information enclosed in sealed envelopes to be opened as
directed by the court; or the court way make any other order which justice requires to
protect the party or witness front annoyance, emnbacras ment, or oppression.

(e) RECORD OF EXAMINATION; OATII; OBJECTIONS. The officer before
whom the deposition is to be taken shall put the witness on oath and shall personally, or
by some one acting under his direction and in his presence, record the t-stimony of the
witness. The testimony siall be taken stenographivail) and transcribed unless the pnrties
agree otherwise. All objection-, made at the time of the examintition to the qualifications
of tie officer taking the d.," .itiou, or to the itanner of taking it, or to the evidence
presented, or to the conduct of any party, and any oilier objection to the proceedings,
.,hall be noted by the officer upon the deposition. Evidence objected to shall he taken
subject to the -bjections. In lieu of l)articipating in the oral exanination, parties served
with notwce of taking a deposition may trnn.mit written interrogatories to the officer,
who shall propound then to the witness and record the answers verbatim.

(d) MOTION TO TERMINATE OR LIMIT EXAMINATION. At any time
during the taking of tile deposition, on motion of any palrt3 or of the deponent and
upon a hiowi.c that the examination i, bemng cmiducted in bad faith or in such manner
a tnlrealnoably to annoy, embarras, or oppreszs the deponent or party, the court ill
which the action i6 pending or the circuit court in the county where the deposition is
being taken may order tile officer conducting tile examination to cease forthwith front
takiiig the delmoition. or way lin.it Ile svope and ianner of the taking of the depo',tilon
li, provided lii subdivison ib). If lhe order made terinatnes the examination, it shall
he rems Ulid thereafter only upon the order of the court in which the action is pendinr.
Upon demand of the objecting part\ or deponeit, tlie taking of the deposition ,hall be
su pended for the time necemsary to make n motion for an order. In granting or refuin, 1ig
sulch order the court iiay iipo.se upon either part) or upon the witiiess the requirement
to pay such cots or exliies as the court ony deei reasonable.

(P) SUIMISSION TO WITNESS; CHANGES; SIONING. When the tetiiony
is fully tran-erihed the depoiti. . shall be subnitted to the iuitne. for examination and
shiall be read to or by him, unhl>ss ueh examination and reading are waived by th,
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witness and by tile parties. Any changes ill f(rin or sutlstance which the witness dirsm
to wake shall be e',tcred upon the deposition by the officer with a statement of the
reasons given by the witnl .s for making them. The deposition shall then be signed by
the witness, unless the parties by '-tipulation waive the signing or tile witness is ill or
cannot be found or refuses to sig. It the depoition is not signed by the witness, tile
officer shall sign it and state on the record the fact of the waiver or of the illness or
absence of the witne-s or the fact of the refual to sign together with the reason, if any,
b,.en thez-for; and the deposition may then be used as fully as though signed, unless
ou a motion to suppre.s undcr Rule :32 (d) the court hold,, that the realons given for
the refiai to ;ign require rejection of the deposition in whole or in part.

(f) CERTIFICATION AND FILING BY OFFICER; COPIES; NOTICE OF
FILING.

(1) The eflicer ,hall certi y on tile deposition that the witnues was duly
sworn by lim and that the deiposition is a tale reord of the testilolly givell
by Cae witness. IHe ,hall then securely seal the depobition in an envelope
ildorsed with the title of the action and marked "Depo,itiou of (here inseit
naille of witnessi" and shall promptly file it with the court in which tile action
is pexnding or ,end it by regisered inail to the clerk thereof for filing.

(2) Upon playllent of rcasonablh ehiange thex-for, tie officer shall fur-
nish a copy of the deposition to auy party or to the dpoucnt.

(3) The party takiug the deposition :hall give prolpt notice of its filiug
to all other parties.

(g) FAILURE TO ATTEND OR TO SERVE SUBPOENA; EXPENSES.

(1) If the party giving the Ilotice of the tiaking of a deposition fails to
attend and proceed therewith and another party atteud,; in peron or by attorney
pnrsuaint to the notice, th( rolull may order tile party g,.iving the notice to pay
to such other party the aniont of the reasonable exIl'lU,,es incurred by hint
and his uttorney in -o alteliding. inclulhing Iensonable at(omney's fees.

(2) If the party giving the notice of tite taking of i deposition of a
wiltezs failk to ,erve i ,,ulioeii Ipon3 hiii aud the witnes, because of such
failure do, uot atitlld, and if another larty ittelids ill leni-oll or by attorney
because lie expects the deptc.,iion of that witness to be ta.ken, the court inay
order the party giving the notice ti pay to sueh other party the aiount of the
reasonable expens.es incurred by hin aud hi, attorney in so attendingh, including
reasonable eltorney's f-,s.

Comment: 'The words "In which the action is pending" are inserted after the word
"court" In the last line of paragraph (a) of the federal rule.

The word "district" is changed to "county" In the eighth line of
paragraph (d) and the word "circuit" added before the word "court".

RULE 31. DEPOSITIONS OF WITNESSES UPON WRITTEN IN-
TERROGATORIES.

(a) SERVING INTERROGATORIES; NOTICE. A party deiring to take flh
depoitton of any person upon written interrogatorie shall serve thei upoll every other
party v'ith a notice statimg & uaiue and address of tile person who is to answer thew
and the nale or dpA.rlptive title and addre,, of the officer before whomi the deposition
Is !o be takel. Within tell da3, thereaflei a parly .-o ,er~ed wla3 belle vros interroga-
tories 1poll the palt\ lnpOruhiIg it tokel the delpo-itin. Withh fin e day., tlereafter tile
latter iay berve redirect interro-ltories. u~p ita liart) who lilas %erved cros illterroga-
tories. Withil three days after beinl. ,erved with redirect interrogatories, a parly lly
serve recros illterrogatoleb upon tile party propo-hig to take the depoitionl.
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(b) OFFICER TO TAKE RESPONSES AND PREPARE RECORD. A copy
of the notice and copies c all intcrrogctcries served shall he delivered by the party
taking the deposition tu the officer designnte iii the notice, who Aha!l proceed promptly,
in the manner provided by Rule 30 (c), (e), and (f), to take the testimony of the wit-
nes. ir response to the interrogatories and to prepare, certify, and file or mral the
deposition, attaching thereto the copy of the notice and tile interrogatories received by him.

(cj NOTICE OF FILING. Wien the deposition is filed the party taking it shall
promptly gho notice theizof to all other parties.

(d) ORDERS FOR THE PRCTECTION OF PARTIES AND DEPONENTS.
After the service of interrogatories and prior to the taking of the testimony ei the
deponent, the court in which the action is pending on motion promptly made by a party
or a deponent, upon notice and good cause shown, may make any order specified in
Rule 30 which is appropriate and just or an order that th. deposition shall not be taken
before the officer designated in the notice or that it shall not be taken P-xcept upon
oral examinatio-.

RULE 82. EFFECT OF ERRORS AND IRREGULARITIES IN
DEPOSITIONS.

(a) AS TO NOTICE. All errors and irrtnularities in the notice for taking a
deposition are waived unlers written objection is promptly served upon the party giving
the not;ce.

(b) AS TO DISQUALIFICATION OF OFFICER. Objection to taking a deposi-
tion becadse of d'squalification of the officer before whom it is to be taken is waived
unir s made before the taking of the deposition begins or as soon thereafter as the dis-
qualification becomes known or could be disco d with reasonable diligence.

(c) AS TO TAKING OR DEPOSITIO

(1) Objections to the coiupec .,.y of a witness or to the competency,
relevancy, or istateriality of testimony are not waived by failure to make
then before or during the taking of the deposition, unless the g-ound of the
objections is one -vlhilch might have been obviated or removed if presented at
that time.

(2) Errors and irregularities occurring tit the oral examination in the
imnnner of taking the deposition, in the form of the questions or answers., in the
oath or affirmntion, or in the conduct of parties and enors of any kind which
might be obviated, reunoved, %-r cured if promptly presented, are waived unless
seasonable objection thereto i - made at the taking of the deposition.

(3) Objections to the forn )f written interrogatories subri-tted under
Rule 31 are waived - "esa served in writing upon the party propounding them
within the time allowed for serving the succeeding cross or other interrogatories
and within tloree days after service of the last interrogatories authorized.

(d) AS TO COMPLE'IION AND RETURN OF DEPOSITION. Errors and ir-
regularities in the manner i,' ,'" the testimony is transcribed or the deposition is pr-
pered, signed, ciltitied, c .. idoised, transmitted, filed, or otherwise dealt with by
the officer under Rules .30 -n-r 31 are waived unle,, a motion to suppress tie deposition
or sonie part thereof is made with reasonable promptness after such defect is, or with
due diligence might have been, ascertained.

RULE 33. INTERROGATORIES TO FARTIES.

Any party may serve upon any adverse party w, ten interrogatories to be answered
by the party served or, iL the party seried is a publit or private corporation or a part.
nership or asov.ation, by any officer thereof z apetent to testify in its behalf. The
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interrogatories shall be answered separately and fully in writing under oath. The answers
shall he signed by the person making them; and tile party upon whom the interrigntorie,;
have been served thall serve a copy of the answers on the party submitting the iuterrogn-
tories within 15 days after the delivey of the interrogatories, unls the court, on motion
and notice and for good cause shown, enlarge or shortens the time. Objections to any
interrogatories may be presented to ;,; court within ten days after service thereof, with
notice as in case cf a motion; and answers shall be deterred until the objections are
detennined, which shall be at as early a time as is practicable. No party may, without
leave of court, serve more than ono set of interrogatories to be answered by the same
party.

RULE 34. DISCOVERY AND PRODUCTION OF DOCUMENTS
AND THINGS FOR INSPECTION, COPYING, OR PHOTOGRAPHING.

Upon motion of any party showig good cause therefor anld upon notice to all other
parties, the court in which an z.,on is pending may (1) order any party to produce
and pernit the inspection and copyi photographing, by or on behalf of tie moving
party, of any designated documents books, accounts, letters, photogralphs, objecLS
or tangible things, not privi-.,d, N%. )wtitute or contain evidence material to any
matter involved in the action and whien Pxv in his possession, custody, or control; or
(2) order any party to per,,t entry upon designated land or other property in hia
possesison or control for the purpos of inspecting, measuring, surveying, or photograph-
ing the property or any ,esignated relevant object or operation thereon. The order
shall specify the time, place, and manner of making the inspection and taking the copies
and photographs and may prrscribe such terms and conditions as are just.

RULE 35. PHYSICAL AND MENTAL EXAMINATION OF
PERSON.

(a) ORDF. FOR EXAMINATION. In an action in which the mental or physi-
cal condition of a party is in controversy, the court in which the action is pending 'nay
order him to tubmit to a physical or mental exa,,ination by a physician. The order may
be made only on motion for good cause shown and upon notice to the party to b , ex-
amined and to all other parties and shall specify the time, place, manner, conditions,
and scope of tie examination and the person or persons by whom it is to :,e made.

(b) REPORT OF FINDINGS.

(1) If requested by the person examined, the party causing the examina-
tion to be made shall deliver to him a copy of a detailed w-itten report
of the examining physician setting out his findings and conclusions. After
such request and delivery the party causing the examination to be made
shall be entitled upon request to receive from the party examined a like
report of any examination, previously or thereafter wade, of the same
mental or physical condition. If the party examined refuses to deliver
such report the court on motion and notice may make an order requiring
del:very on such terms as are just, and if a physician fails or refuses to make
s,.ch a report the court may exclude his testimony if offered at the trial.

(2)^ By requesting and obtaining a report of the examination so ordered
or by taking the depooition of the examiner ne party examined waives any
privilege lie may have in that action or ar, other involving the same contro-
versy, regarding the testimony of every ot er person who has examin i or may
thereafter examine him in respect of the same mental or physicAl condition.

RULE 36. ADMISSION OF FACTS AND OF GENUINENESS OF
DOCUMENTS.

(a) REQUEST FOR ADMISSION. At any time after the pleadings are closed,
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., may erve upon any other paity a written reque.st for the admssion by the
It .r ,i the genuinelu.-s of ally relevant d(4nuent, dem.ribed ili and exhibited with the
request or of the truth of any relevant matters of fact sct forth therin. Copies of the
docunents A.hall be delivered with tie requet unless copies have already been furnished.
Each of the matters of which a, admi ioa is rcque-.ted slall be deemed admitted unless,
within a period designated in the request, not le.:; than ten days after .ervice thereof
or within such further time as the court amy allow on motion and notice, the party to
whom the request is directed serves upon the party requesting ..,e adni-, ion a sworn
tatement either denying specifically he miatters of whichl an admission is requested or

seting forth in detail the reasols why he cannot trftfltully either admit or deny those
matters.

(b) EFFECT OF ADMISSION. Any ndmi.-sion made by a patty pursuant to
ruch request is for the purpose of the pending action only and neither constitutes an

admission by him for any other purpose nor n,.ay e used against him in any other
proceeding.

RULE 37. REFUSAL TO MAKE DISCOVERY; CONSEQUENCES.

(a) REFUSAL TO ANSWER. If a party or other deponent refuses to answer
any question propounded upon oral examinr tion, the examination shall be completed onl
other matters or adjourned, as the proponlent of the question may prefer. Thereafter,
on reaso-mable notice to all persons affected thereby, Ie may apply to the circuit court in
the county' where the deposition is taken, or, if the cause i,, pending in any court in said
county, then to such court, for an order compelling an answer. Upon tile refusal of a
depor ' to answer any interrogatory submitted under Rule 31 or upon the refusal of a
of a party to answer any interrogatory submitted under Rule 33, the proponent of the
qucstion may oil like notice make like application for such an order. If the motion is
granted and if the court finds thiat the refusal was without substantial justification, the
court shall r.'quire the refu411tg party or deponent and the party or attorney advising
the refusal or either of them to pay to the exatnilling party the amount of tile reasonable
expenses incurred in obtaining the order, including reasonable attorney's fees. If the
motion is denied and if the eouit finds that (lie motion was made without substantial
justification, the couit shll require the examining party or the attorney advising tile
motion or both of them to pay to the refusing party or witness the amount of the reason-
able exI)en.ses itcurred in oppo.-ttg the motiol, including reaonaible attorney's fees.

(b) FAILURE TO COMPLY WITH ORDER.

(1) Coatiampr. If a party or other witness refuses to be sworn or
refuses to answer any question after being directed to do so by the court as
provided in subdivision (a) of tIls rule, the refusal may be considered a
conlempt of that court.

(2) Other Conmsquences. If any party or an officr or managing agent
of a party refuhes to obey an order made under subdivision (a) of this rule
requiring hla to anwer deignated questionw, or an order made under Rule
34 to produce any do.ument or other thing for inspection, copying, or photo-
graphing or to ;,ernit it to be done, or to permit entry upon land or ether
property, or an order made under Rule 35 requiring him to submit to a physi-
cal or mental examination, the coart may make sue.h orders in regard to the
refltial as are just, And among otters ihe following:

(i) An order that the matters regarding whih the questions were
asked, or the character or description of the thing or land, or the contents
of the paper, or the physical or mental eondition of the party, or any
other designated facts shall be taken to be established for the purposes of
the action in accordance with the claim of the party obtaining the order.
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(ii) An order refu'-ing to ,illow the di ibedient party to .upport or
oppose designated claims or defense-,, or prohibiting hii firoxi introducing
in evidence des'gnated documents or things or items of testimony, or froln
introducing evidence of physical or mental condition;

(iii) An order striking out pleadings or parts thereof, or staying
further proceedings until the order is obeyed, oc di,-nising the action or
proceeding or any part thereof, or rendering a :udgnient by default against
the disobedient party;

(iv) In lieu of any of the foregoing orders or in addition thereto,
an older directing the anest of any party or agent of a party for dis-
obeying any of such orders except an oder to subit to a physical or
nental examination.

(c) EXPENSES ON REFU AL TO ADMIT. If a party, after being served
witn a request under Rule 30 to admit the genuineness of anoz ,,oruments or the truth of
any matters of fact, sexces a suorn denial thereof and if the party requesting the admis-
sions thereafter proves the genuinene s of any such document or the truth of any such
matter of fact, he may apply to thn court for an order requiring the other party to pay
Irn the reasonable expenses incurred in making such proof, including reasonable attor-
neys fees. Unless the court finds that there were good reasons for the denial or that
the admissions sought were of no 2ubstantial importance, the order shall be imade.

(d) FAILURE OF A -ARTY TO ATTEND OR SFVE ANSWERS. If a party
or an officer or managing agent of a party wilfully fail, to appear before the officer
who is to take his deposition, after being served with a proper notice, or fails to serve
answers to interrugatories submitted under Rule 33, after proper service of ,uch inter-
rogatorics, the court on motion and notice may strike out all or any part of any plead-
ing of that party, or dismiss the action or proceeding or any part thereof, or enter a
judgment by default against that party.

Comment: The following changes are made in the federal rule:
In the second sentence of paragraph (a), in the seventh and eighth

lines, the words "the court In the district where the deposition in taken
for ar -der compelling an answer" are changed to read: "the circuit
court he county where the deposition is taken, or, it the cause ii
pndilng In any court In said county, then to such court, for un order
compelling an answer".

In paragraph (I) (1), in the fourth line, the words "In the district
In which the deposition is being taken" are stricken and the words "as
provided in subdivision (a) of this rule" are substituted.

Paragraphs (e) and (f) of the federal rule, pertaining to .Ited
States s'atutes, are deleted.

VI. TRIALS

RULE 38. JURY TRIAL OF RIGHT.

(a) RIGHT PRESEVED. The right of trial by jury as declared b, Section 3
of the Declaration of Rights of the Constitution of Florida, shall be preserved to the
parties inviolate.

(b) DEMAND. Any party may demand a trial by jury of any issue triable of
right by a jury by serving upon the other parties a demiand therefor in writing at any
tine after the comnicenent of the action and not later than ten days after tl'e service
of the last pleading directed to such issue. Such demand may be indorsed upon a pleading
of the party.
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() SAME: SPECIFICATION OF ISSUES. In his demand a party may spe.
cify the is.ucs which lie wishe. so tried; otherwise he shall be deemed to have demanded
trial by jury tor all tie issues 2o triable. If he has demanded trial by jury for only
.soin or the issues, any other party within ten days after service of the demand or such
lsser time as the court may order, may serve a demand for trial by jury of ally other or
all of the issues of fact in the action.

(d) WAIVER. The failure of a party to serve a demand as required by this rule
and to file it as required by Rule 5 (d) constitutes a waiver by him of trial by jury.
A demand for trial by jury made as herein provided may not be withdrawn without the
consent of the parties.

Comment: In paragraph (a) the second and third lines reading "as declared by the
Seventh Amendment to the Constitution or as given by a statute of the
United States" are stricken, and in lieu thereof the words "as declared
by section 3 of the Declaration of Rights of the Constitution of Florida"
are substituted.

RULE 89. TRIAL BY JURY OR BY THE COURT.

(a) BY JURY. Whera trial by jury has been demanded as provided in Rule 38,
the action shall be designated upon the docket as a jury action. The trial of all issues
so demanded shall be by jury, unlessi (1) the pnrties or their attorneys of record, by
written stipulation filed with the court or by an oral stipulation made in open court and
entered in the record, consent to trial by the court sitting without a jury or (2) the court
upon motion or of its own initiative finds that a right of trial by jury of sonic or all of
thos, i sues does not exist under the Constitution or statutes of tl State of Florida.

(b) BY TIlE COURT. Issues not demanded for trial by jury as provided in Rule
38 shall be tried by the court; but, notwithstanding tle failure of a party to demand a
jury in ai action in which such a demand might hartm been made of right, the court in
it, discretion upon motion may order a trial by a Jury of any or all issues.

(c) ADVISOIRY JURY AND TRIAL BY CONSENT. In all actions not triable
of right by a jury the court upon motion or of its own initiative may try any issue with
an advisory jury or, the court, with the (onsent of both lmities, may order a trial with a
jury, whose verdict has the satme effect as if trial by jury had been a matter of right.

Comment: The following changes are made in the federal rule:
In paragraph (a) the words "United States" are changed to "State

of Florida".
In paragraph (c) the words "except in actions against the United

States when a statute of the United States provides *or trial without
a jury" are stricken.

RULE 40. ASSIGNMENT OF CASES FOR TRIAL.

The trial courts may pro ide b. rule for tie placing of actions upon time trial calen-
dar (1) without request of the pa~ie, or (2) upon request of a party and notice to the
other partieb or (3) in suth other manner as the courts deen expedient. Precedence
shall be given to actiins entitled thereto by any statute of tle State of Florida.

Comment: In the second line the word "trial" is substituted for the word "district"
and the word "may" is substituted for the word "shall". In the last
line the words "State of Florida" are substituted for the words "United
States" in the federal iule.

RULE 41. DISMISSAL OF ACTIONS.
(a) VOLUNTARY DISMISSAL: EFFECT THEREOF.

(I) By Plaintiff; By Stipulation. Subject to the provisions of Rule 23
(b) and of any statute of the State of Florida, an action may, be dismissed by
the plaintiff without order of court (i) by filing a notice of dismissal at any
time before service of the answer or (ii) by filing a stipulation of dismissal
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signed by all the parties who have appeared generally in (he action. Unless
otherwise stated in the notice of dismiszal or stipulation, the dismissal i, with-
out prejudice, except that a notice of dismissal operates as an adjudication
upon the merits when filed by a plaintiff who has once dismissed in any court
of the United States or of any state an action based on or including the same
claim.

(2) By Order of Court. Except as provided in yaragraph (1) of this
subdivision of this rule, an action shall not be dismissed at the phlintiff's in-
stance save upon order of the court and upon such terris and conditions as the
court deesn proper. If a counterclaim has been pleaded by a defendant prior
to the service upon him of the plaintiff's motion to di.tai-s, the action shall
not be dismissed against the defendant's objection unless the counterclaim can
remain pending for independent adjudication by the court. Unless otherwise
specified in the order, a di-missal under this paragraph is without prejudice.

(b) INVOLUNTARY DISMISSAL: EFFECT THEREOF. For failure of the
plaintiff to prosecute or to comply with these rules or any order of court, a defendant
may move for dismis-al of an action or of any claim against him. After the plaintiff
has completed the prcsentation of his evidence, the defendant, without waiving his right
to offer evidence in the the event the motion k not granted, may move for a dismissal
on the ground that upoir the facts and the law the plaintiff has shown no right to relief.
Unlezs the court in itb order for di6mis.al othcruise specifics, a dismissal under this sub-
diviion and any disiimi,,al not pro ided for in this rule, other than a dismissal for lack
of juridiction or for improper venue, opemtes as an aldjudication upoln the inerits.

(c) DISMISSAL OF COUNTERCLAIM, CROSS-CLAIM. OR TIIIRD-PARTY
CLAIM. The provi.,ions of thih rile apply to the disnissal of any counterclaim, cross-
claim, or third-party claim. A voluntary dimiis it by the clainmant alone pursuanit to
1,argraph 1) ,f .iubdivi-imm (a) of this rule sia,, b, made beforc a responsive pileading
is served or, if there is none, before the introduction of evidence at tile trial or hearing.

(d) COSTS OF PREVIOUSLY-DISMISSED ACTION. It a laintiff who has
onve dismised an action in any court cominences an actiun based upon or including the
same Claim against the sarie defendant, the court mnan make ,uch order for the payment
(f costs of the action previousl3. dimissed as it may deem proper and may stay the pro-
culings in tile action until the plaintiff has complied with the order.

Comment: Same as the federal rule except that the words "United States" In the
third line of paragraph (a) (1) are changed to "State of Florida" and
the words "23 (e)" in the seccril line arm changed to "23 (b)".

RULE 42. CONSOLIDATION; SEPARATE TRIALS.

(a) CONSOLIDATION. When actions involving a common question of law or
fact are pending before the court, it may order a joint hearing or trial of any or all the
inatiers in i, sue in the actions, it iay order all the action-; 'onslidated; and it may imake
'uch orders concerning proceedings therein Ps ma. tend to aoid unnecessary costs or
delay.

(b) SEPARATE TRIALS. The court in furthesanee of convenience or to avoid
piejudice may order a separMe trial of an claim, eros,,-claii, counterclaim, or third-
party claim, or of any separate issue or of ani. number of claimii,, urs.clainms, counter-
clainiq, third-party claims, or issues.

RULE 48. EVIDENCE.

(a) FORM AND ADM.ISSIBILITY. In all trials the testimoy of witnesses shall
be taken orally in open court, unless otheriise provided by these rule,. All evidence
shall be admitted nhich is adissihle under the statutes of the State of Florida, or under
the rules of evidence heretofore applied in the courts of the State of Florida. In any
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ease, the statute or rule which favors the reception of the evidence governs, and tile evi-
dence shall he presented according to the most conm enient method prescribed in any of
the stalutes or rules to which reference is herein made. The competency of a witness to
testify hall be determined in like manner.

(h) SCOPE OF ENAMINATION AND CROSS-EXAMINATION. A party may
interrogate any unwilling or .otile witne-s b. leading questions. A party may call an
adverse 1party or an officer, director, or managing agent of a public or private corpora-
tk -r of a partner-hip or a--ociation which is an adverse party, and interrogate him
by len....g questions and contradict and impeach him in all repects as if he had been
called by the adverse party. and the witness thus called may be contradicted and im-
peached by or on behalf of the adverse party sl-o, ad may be eross-examined by the
adver.-e party only upon the subject matter of his examination in chief.

(c) RECORD OF EXCLUDED EVIDEXCE. In an action tried by a jury, if
an objection to a question propounded to a w%-itie-, is sustained by the court, the exam-
ining attorney may make a specific offer of A lhat he expects to prove by the an.mwer of
the witnes. The court may require the offer to be made out of the hearing of the jury.
The court mna% add 'uvh other or further statement a, clearly shows the character of the
evidence, tile firm in which it was offered, time obj lion made, and the ruling thereon.
In actions tried without a jury tihe same procedure in. be followed, except that the
court upon request shall take and report the evidence in full, unless it clearly appears
that tile evidence is not admizsible on any ground or that the witness is privileged.

(d) AFFIRMATION IN LIEU OF OATI. Whenever under these ruies an oath
is required to be taken, a :.olemn affirmation may be accepted in lieu thereof.

(e) EVIDENCE ON .MOTIONS. When a motion is based on facts not appearing
of record tile court imay hear the mattet on affidavit, pre.,ented by time respective parties,
but the court inay direct that the mat er le heard 'mholl or partly on oral te.timony or
depositions.

Comment: The words "United States" in paragraph (a) are changed to "State of
Florida" In two instances, and the words in the seventh line beginning
"on the hearing" and ending "court is he-ld" are stricken, as they are
obviously not applicable to Florida practice.

RULE 444. PROOF OF OFFICIAL iiECORD.

(a) AUTHENTICATION OF COPY. An official record or an entry therein,
when admissible for any purple, man be exidenred by an official publication thereof
or by a copy attested by the officer having the legal custody of the. record, or by ,his
deputy, and ac ompanied with a certiticate that suelh officer ha, the custody. If the
office in which the record is kept is mithin the United State, or witl'.n a territory or
inular po-.es-ion u-ubject to the dominion of the Uited State-, the certificate may be
inmide by a judge of a court of record of the count. parish, or other politicld subdivision
in which the record ist kept, authenticated b% the eal of the court, or may be wade by
any public officer having a seal of office and having official duties in the county, parish,
or other political .ubdliviion in which the revoid i. kelot, authenticated by the ,cal of
his office. If tile office ill whit a the record is kept is in a foreign state or country, the
certificate amy be made by a .eretary of ntnba-,.N or legation, consul general, consul,
ic, -onsul, ctonular aent, or bs3 an.N officer in the foreign ,erviee of tile United State,,

-tatmoned in the foreign -tate or count in tuhith the record is kept, and authentlcnted by
the seal of his office.

(h) PROF OF LACK OF RECORD. A nr:tten statemeit signed bs an officer
having the cu-tody of all official record or b his deputy that alter difigeat hearch no
record or entry of a specified tenor i- found t,, exit in tile record-, ot ins office, aecom-
panied by a certificate as above prosided, is admmissible a, tidene that the iecord., of his
of fice contain no uch record or entry.
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() OTHER PROOF. This rule does not prevent the proof of official records or
of entry or lack of entry therein by any nethod authorized by any applicable statute or
by the niles of evidence at common law.

Comment: In the eleventh and fift ..h &:neo sf the federal rule the wore: "district
or" are changed to "count,*. parish, or other"

RULE 45. SUBPOENA.
(a) FOR. ATTENDANCE OF WITNESSES; FORM; ISSUANCE. Every sub-

poena shall be isued by the clerk under the seal of the court, shall stale the name of
the court juid the title of the action, and thall command each person to whon it is directed
to attend and give tetimony at a time and place thereiai specified. The clerk shall issue
a subpoena, or a subpoena for the production of documentary evidence, signed and sealed
but otherwi.e in blank, to a party requesting it, who shall fill it in before service.

(b) FOR PRODUCTION OF DOCUMENTARY EVIDENCE. A subpoena tay
ako voniand the person to whom it is directed to produce th.o books, papers, or docu-
ment., de;tsInated therein; but the court, upon motion made promptly and in any event
at or before the time spevified in the subpoena for compliance therewith, iiny (1) quash
the subpoena if it is unreasoinable and opprwesive or (2) condition denial of the motion
upon the advancenent by the person in who-e behalf the ;ubpocna is issued of the
reasonable cost of producing the books, papers, or documents.

(c) SERVICE. A subpoena may be served by all officer authorized by law to
serve process, or by any other person who is not a party and is not les. than 18 years
of age. Service of a subpoena upon a person named therein shall be made by delivering
a copy thereof to such person and by tendering to him the fees for one day's attendance
and lie mileage allowed by law. When the subpoena is iqsucd on behalf of the state
or any of its -ubdivimons or other governmental organizations, or an officer or agency
thereof, fees and mileage need not be tendered.

(d) SUBPOENA FOR TAKING DEPOSITIONS; PLACE OF EXAMINATION.

(1) Proof of servive of a notice to lake a d(.position as provided in
Rules 30 (a) and 31 (a) cont(itutes a suffieient authorization for the ik,uance
bv the clerk of the circuit court of the eounty iii which the deposition is to be
taken of subpoenas for the piison named or described therein. The clerk of
the court i; which a case is lpeiding bhall issue subpoenia; for witnesses whose
deposition, are to be taken in tie county in which the case is pending. A sub-
poen commanding the production of documentary evidence on the taking of
a deposition shall not be used without an order of the court Lsuing the sub-
poena.

(2) A rt-ident of the county in which (lie depotition is to be tiken may
he required to attend an examination only in tie county wherein lie resides or
is employed or transauts his business in pe~ron. A nonresident of the county
may be required to attend only in the county wherein lie is served with a
subpoena, or within 40 miles from tie place of service, or at such other place
as is fixed by an order of court.

(e) SUBPOENA FOR A IIEARING OR TRIAL. At (le request of any party,
subpoenas for attendance at a hearing or trial shall be issued by the clerk of tie court
in which the hearing or trial i. held. A subpoena requiring the attendance of a witness
at a hearing or trial way e served at any pla c within tie state.

(I) CONTEMP'T. Failure by any pe(son without adequate excue to obey a sub-
pocna s.rdeil upon in aaan be deemed a cointempt of tl.e court from which tie subpoena
isued.

Comment: The federal rule Is followed, except as follows: The words In the first
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and second lines cf paragraph (c) reading "the marshal, by his deputy",
are changed to "an officer authorized by law to serve process", and the
words "United States" in the last sentence of paragraph (c) are stricken,
and in lieu thereof the words "state or any of its subdivisions or other
governmental organizations" are substituted.

In paragraph (d) (1), in the fourth and fifth lines, the words
"district court for the district in which the deposition is to be taken"
are itricken. and the words "circuit court of the county in which the
deposition is to be taken" are substituted.

At the end of the first sentence in paragraph (d) (1) nfter the word
"therein" a new sutatence is added, reading as follows: - ihe clerk of the
court in which a case is pending shall issue subpoenas for witnesses
whose depositions are to be taken in the county in which the case is
pending".

Also, at the end of the last sentence of paragraph (d) (1), the words
"issuing the subpoena" are added.

In paragraph (d) (2) the word "district" Is changed to "county"
in two places.

Ii. paragraph (e) (1) the (1) is stricken, and in the third line the
words "district court for the district" are stricken and the word "court'
substituted. At the end of the first clause of the second sentence the
word "district" is changed to "state" and the remainder of the sentence
and paragraph (2) are stricken.

RULE 46. EXCEPTIONS UNNECESSARY.
Formal ev..eptions to rulings or orders of the court are unnecessary; but for all pur-

poses for which an exception has heretofore been necessary it is sufficient that n party,
at the time the ruling or order of the court is made or sought, makes known to'tie court
the action which he desires the court to take or his objection to the action of tle court
and his grounds therefor; and, if a party has no opportunity to object to a ruling or
order at the time it is jnadz, the absence of an objection does not thereafter prejudice him.

RULE 47. JURORS.
(a) EXAMINATION OF JURORS. The court may permit tie partie, or their

attorneys to conduct the examination of prospective jurors or may its-lf conduct the
examination. In the latter event, the court shall permit tho plaies or their ntorneys to
supplement the examination by such further inquiry as it deems proper or shall it.self
submit to the prospective jurors mich additional que:.tions of the parties or their attony.,
ais it dccras proper.

(b) ALTERNATE JURORS. The court may direct that one or two jurors in
addition to the regular panel be called and impanelled to sit aQ alternate jurors. Alter-
nate jurors in the order in which they are called slall replace jurors who, prior to the
time the jur" retire, to consider its verdict, become unable or di.qulified to l)erforni
their duties. Alternate jurors shall be drawn in the same manner, .,hall have tile same
qualifications, shall be subject to the same examination and challenges, shall take the
same oath nd shall have the sante functiong, powers, facilities, and privileges as the
principal ,.ors. An alternate juror who does not replace a principal juror shall be
-liselarged after the jury retirs to consider itq verdict If one or two alternate jurors
are called, each party ih entitled to one peremptory challenge in addition to those other-
wise allowed by law. The additional peremptory challenge may be used only agan,t
an alternate juror, and the other peremptory challenges alloned by law sball not le used
against the alternates.

Comment: Chapter 19030 of the 1939 Laws of Florida as to alternate Jurors does
not conflict with this rule.

RULE 48. JURIES OF LESS THAN SIX - MAJORITY !'ERDICT.

The partie, nmy stipulate that the jury shall con-i~t of an) number lew, than six or
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that a verdict or a finding of a stated majority of the jnrors shall be taken as the verdict
or finding of the jury.

Comment: The word "Twelve" is changed to "Six" in the caption and also in this
rule. Section 4361 C. G. . provides for six jurors instead of twelve.

RULE 49. SPECIAL VERDICTS AND INTERROGATORIES.

(a) SPECIAL VERDICTS. The court may require a jury to return only a
special verdict in the form of a special written finding upon each issue of fact. In that
event the court may submit to the jury written questions suiceptible of categorical or
other brief answer or may submit written forms of the several special findings which
might properly be made under the pleadings and evidence; or it may use such other
method of submitting the issues and requiring the written findings thereon as it deems
most appropriate. The court shall give to the jury such explanation and instruction
concerning the matter thus submitted as may be necessary to enable the jury to make
its findings upon each issue. If in so doing the court omits any issue of fact raised by
the pleadings or by the evidence, each party waives his right to a trial by jury of the
issue so omitted unless before the jury retires he demands its submission to the jury.
As to an issue omitted without such demand the court may make a finding; or, if it fails
to do so, it shall he deemed to have made a finding in accord with the judgment on the
special verdict.

(b) GENERAL VERDICT ACCOMPANIED BY ANSWER TO INTERROGA-
TORIES. The court may submit to the jury, together with appropriate forms for a
general verdict, written interrogatories upon one or more issues of fact the decision of
which Li necessary to a verdict. The court shall give such explanation or instruction as
may be necessary to enable the jury hoth to make answers to the interrogatories and to
render a general verdict, and the court shall direct the jury both to iake written answers
and to render a general verdict. When the general verdict and the answers are harmoni-
ous, the court shall direct the entry of the appropriate judgment upon the verdict and
answers. When the answers are consistent with each other but one or more is inconsistent
with the general verdict, the court may direct the entry of judgment in accordance with
the answers, notwithstanding the general verdict, or may return the jury for further
consideration of its answers and verdict, or may order a new trial. When the answers are
inconsistent with each other and one or more is likewise inconsistent with the general
verdict, the court shall not direct the entry of judgment but may ,eturn the jury for
further consideration of its answers and verdict or may order a new trial.

RULE 50. MOTION FOR A DIRECTED VERDICT.

(a) WHEN IMADE: EFFECT. A party who moves for a directed verdict at
the close of the evidence offered by an opponent may offer evidence in tile event that
the motion is not granted, vithout having reserved the right so to do and to the same
extent aq if tile motion had not been made. A motion for a directed verdict which is not
granted is not a waiver of trial by jury even though all parties to the action have moved
for directed verdicts. A mtion for a directed verdict shall state the specific grounds
therefor.

(b) RESERVATION OF DECISION ON MOTION. Whenever a motion for a
directed verdict made at the close of all the evidence is denied or for any reason is not
granted, the court is deemed to have submitted the action to the jury subject to a later
determination of the legal questions raised by the motion. Within ten days after tle
reception of a verdict, a party who has moved for a directed verdict may move to have the
verdict and any judgment entered thereon set aside and to have judgment entered in
accordance with his motion for a directed verdict; or if a verdict was not returned such
party, with;n ten days after the jury has been discharged, may move for judgment in
accordance with his mo-on for a directed verdict. A motion for a new trial may be
joined with this motion, ur a new trial may be prayed for in the alternative. If ft verdict

2 C%
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was returned, tile court may allow tile judgment to ,,tand or may leopen tile judgment and
either order a new trial or direct the entry of judgment as if the requested verdict had
been directed. If no verdict was returned, the court may direct tile entry of judgment
as if the requested verdict had been directed or may order a new trial.

Comment: Under section 4497 C. G. . motions for new trial must be made within
four days; under the Chancery Act, section 70, petitions for rehearing
must be filed within 20 days after decree Is recorded; under Supreme
Court Rule 25, petition for rehearing in the Supreme Court of Florida
must be filed within 15 days. Since proceedings in law and in equity
are the same under the federal rules, the committee adopted the ten-
day period both for motions for new trial and for rehearings.

RULE 51. INSTRUCTIONS TO JURY: OBJECTION.
At the close of the evidence or At such earlier time during the trial as the court

reasonably directs, any party may file written requests that the court instruct the jury
on the law as set forth in the requests. The court shall inform counsel of its proposed
action upon the requests prior to their arguments to the jury, but the court shall instruct
the jury after the arguments are completed. No party may ashign as error the -iving
or the failure to give ni instruction unlcss he objects thereto before the jury retires to
consider its verdict, stating distinctly the matter to which I1 objects and the grounds of
his objection. Opportunity shall be given to make tle- objefion out of the hearing of
the jury.

RULE 52. FINDINGS BY THE COURT.

(a) EFFECT. In all actions tried upon the facts without a jury, the court shall
find the facts specially and state separately its conclusions of law thereon and direct
the entry of the appropriate judgment; and in granting or refusing interlocutory in-
junctions the court shall similarly set forth the findings of fact and conclusions of law
which constitute the grounds of its action. Requests for findings are not necessary for
purposes of review. Findings of fact shall not be set aside unless clearly erroneous, and
due regard shall be given to the opportunity of the trial court to judge of the credibility
of the witnesses. The findings of a master, to the extent that the court adopts them,
shall be considered as the findings of the court.

(b) AMENDMENT. Upon motion of a party made not later than len days after
entry of judgment the court may amend its findings or make additional findings and
may amend the judgment accordingly. The motion may be made with a motion for a
new trial pursuant to Rule 59. When findings of fact are made in actions tried by the
court without a jury, the question of the sufficiency of the evidence to support tile
findings may thereafter be raised whether or not tie party raising the question has made
in the trial court an objection to such findings or has made a motion to amend them or
a motion for judgment.

Comment: "he word "district" In th. : ond line from the end of paragraph (b)
of the federal rule is changed to "trial".

RULE 53. MASTERS.

(a) APPOINTMENT AND COMPENSATION. The court in which any action
is pending may appoint a special master therein. As used in thee rules the word
"master" includes a referee, an auditor, and an examiner. The compensation to be allowed
to a master shalt be fixed by the court, and shall be charged upon such of the parties
or paid out of any fnd or subject matter of time action, which is in the custody and coni-
trol of the court as the court may direct. The master shall not retain his report as
security for his compensation; but, when the party ordered to pay the compensation
allowed by the court does not pay it after not:ce and within tihe time presezibed by tie
court, the master is entitled to a writ of execution against tihe delinquent party.

(b)" REFERENCE. A reference to a master .hall be the exception and not the
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rule. In actions to be tried by a jury, a reference shall be made only when the issues
are complicated; in actions to be tried without a jury, save in matters of account, a
reference shall be made only upon a showing that some exceptional condition requires it

(c) POWERS. The order of reference to the master may specify or limit hiv
powrrs and may direct hin. to report only upon particular i.sues or to do or perform
particular acts or to receive and report evidence only and may fix tile time and place for
beginning and dlosing the hearings and for tile filing of the mnster's report. Subj.-ct
to the spetifications and lnitations stated in the order, the master has and shall exerei-c
the power to regulate all proceedings in every hearing before him and to do all act, aid
take all measures neces.nr3 or proper for the efficient performance of his duties under
the order. Ile may require the production before him of evidence upon all matters
embraced in the reference, including the production of all books, papers, vouchers, docu-
ment,,, and writings applicabl- thereto. Ile may nile upon the admissibility of evidence
un.les otherwise directed by the order of rcfer,, , and has the authority to put witnesses
on iath and ma% himseh tsainiie themn and may cdt the parties to the action and examine
upon oath. When a party so requests, the master shall make a record of the evidence
offered and excluded in the same manner and subject to the same limitations as provided
in Rule 43 (c) for a court sitting without a jury.

(d) PROCEEDINGS.

(1) Meetings. When a reference is made, the clerk shall forthwith
furnish the master with a copy of the order of reference. Upon receipt
thereof unless the order of reference otherwise provides, the master
shall forthwith set a time and place for the first meeting of the parties or
their attorneys to be held within 20 days after the date of the order of ref-
erence and shall notify the parties or their attorneys. It is the duty of the
nmster to proceed with all reasonable diligence. Either party, on notice to tle
parties and master, may apply to the court for an order requiring tie niaster
to speed the proceedings and to make his report. If a party fails to appear
at the time and place appointed, the master may proceed cx parte or, in his
discretion, adjourn the proceedings to a future day, giving notice to the alsent
party of the adjournent.

(2) ]litne,%sts. The paties may procure the attendance of witnesses
before the master by the issunice and service of subpoenns as provided in Rule
45. If without adequate excuse a witness fails to appear or give evidence, lie
may be punished as for a contempt and be subjected to the consequences,
penalties, and remedies provided in Rules 37 and 45.

(3) Statement of Accounts. When matters of accounting are in issue
before tle master, lie mniy lorescrihe the form in which tile accounts shall be
submitted and in any proper case mn.y require or receive in evidence a state-
ment by a certified public accountant who is called as a witness. Upon ob-
jection of a party to any of the items thus submitted or upon a showing that
tile form of Ntatement is insufficient, the master may require a differ,.nt form
of statement to be furnished, or the account. or specific items thereof to be
proved by oral examination of the accounting parties or upon written inter-
rogatorics or in uth other manner as lie directs.

(e) REPORT.

(1) Contents and Filing. The master shall prepare a report upon
the matters submitted to hiim by the or, er of reference and, if required
to make findings of fact and conclusions c jaw, lie shall set them forth in the
report. lie shall file the report with the clerk of the court and, in an wci'on
to be tried without a jury, unlc-s otherwise directed by the order of reference,
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shall file with it a transcript of the proccedings and of the evidence and the
original exhibits. The clerk shall forthwith mail to all parties notice of the
filing.

(2) To Non-fury Actions. In an action to be tried without a jury the
court shall accept hc master's findings of fact unless clearly erroneous. Within
ten days after being served with notice of the filing of the report any party
may serve written objection thereto upon the other parties. Application to
the court for action upon the report and upon objections tlereth shall be by
motion and upon notice as prescribed in Rule 6 (d). The court after hearing
may adopt the report, or may modify it, or may reject it ii, whole or in part,
or may receive further evidence, or may recommit it with instruction,.

(3) In Jury Actions. in an action to be tried by a jury the master shall
not be directed to report the evidence. His findings upon the issue, submitted
to hint are admissible as evidence of the matters found and iay be read to the
jury, subject to the ruling of the court upon any objections in point of law
which may be made to the report.

(4) Stipulation as to Findings. The effect of a master's report is the
same whether or not the parties have consented to the reference; but, when the
parties stipulate that a master's findings of fact shall be final, only questions
of law arising upon the report shall thereafter be considered.

(5) Draft Report. Before filing his report a master may submit a draft
thereof to counsel for all parties for the purpose of receiving their suggestions.

Comment: In paragraph (a) that part of the first sentence of the federal rule
reading: "Each district court with the concurrence of a majority of all
the judges thereof may appoint one or more standing masters for its
district, and" Is deleted.

VII. JUDGMENT

RULE 54. JUDGMENTS; -OSTS.

(a) DEFINITION; FORM. "Judgment" as used in theze rules includes a decree
and any order from which an appeal lies. A judgment shall not contain a recital of
pleadings, the report of a master, or the record of prior proceedings.

(b) JUDGMENT AT VARIOUS STAGES. When more than one claim for relief
ii presented in an action, the court at an) stage, upon a determination of the issues
material to a particular claim and all counterelaims arising out of the transaetion or
OCCurrence which is the subject matter of the claim, may enter a judonent dsposing of
such claim. The judgment shall terminate the action with respect to the claim so disposed
of, and the action shall proceed as to the remaining claims. In case a separate judgment
is so entered, the court by order may stay its enforcement until the entering of a subse-
quent judgment or judgments and may prescribe such conditions as are neeossar" to
secure the benefit thereof to the party in whose favor the judgment is entered.

(c) DEMAND FOR JUI)GMENJT. A judgment by default -hall not be differenl
in kind from or exceed in nmount that prayed for in the demand ,,r judgnment. Except
aq to a party against whom a judgment is entered by default, every final judgment shall
grant the relief to which the party in whose favor it is rendered is entitled, even if the
party has not demanded such relief in his pleadings.

(d) COSTS. Except when exlres provirion therefor is made either in a statute
of the State of Florida, or in these rules, costs shall be allowed as of court to the pre-
vailing party unless the court otherwise directs. Costs may he taxed by the clerk on one
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day's notice. On motion served within five days thereafter, the action of the clerk may
be reviewed by the court.

Comment: In the second line of paragraph (d) of the federal rule the words "of the
United States" are changed to "of the State of Florida". The words in the
third, fourth, and fifth lines from the bottom of the paragraph (d),
reading "but costs against the United States, its officers, and agencies
shall be imposed only to the extent permitted by law" are deleted.

RULE 55. DEFAULT.

(a) ENTRY. When a party against whom a judgment for affirmative relief is
sought has failed to plead or otherwise defend as provided by these rules and that fact
is made to appear by affidavit or otherwise, the clerk shall enter his default.

(b) JUDGMENT. Judgment by default may be entered as follows:

(1) By the Clerk. When the plaintiff's claim against a defendant is
for a sun certain or for a sum which can by oomputation be made certain, the
clerk upon request of the plaintiff and upon affidavit of the amount due shall
enter judgment for that amount and costs against the defendant, if lie has been
defaulted for failure to appear and if lie is not an infant or incompetent
person.

(2) By the Court. In all other cases the party entitled to a judgment
by default shall apply to the court therefor; but no judgment by default shall
be entered against an infant or incompetent person unless represented in the
action by a general guardian, committee, conservator, or other such :epre-
sentative who has appeared therein. If the party against whom judgment by
default is sought has appeared in the action, lie (or, if appearing by repre-
sentative, his representative) shall be served with written notice of the applica-
tion for judgment at least three days prior to the hearing on such application.
If, in order to enable the court to enter judgment or to carry it into effect,
it is necessary to take an account or to determine the amount of damages or
to establish the truth of any averment by evidence or to make an investigation
of any other matter, the court may conduct such hearings or order such
references as it deems necessary and proper and shall accord a right of trial
by jury to the parties when and as required by any statute of the State of
Florida.

(c) SETTING ASIDE DEFAULT. For good cause shown the court may set
aside an entry of default and, if a judgment by default has been entered, may likewise
set it aside in accordance with Rule 60 (b).

(d) PLAINTIFFS, COUNTERCLAIMANTS, CROSS-CLAIMANTS. The pro-
visions of this rule apply whether the party entitled to the judgnent by default is a
plaintiff, a third-party plaintiff, or a party who has pleaded a cross-claim or counter-
claim. In all cases a judgment by default is subject to the limitations of Rule 54 (c).

Comment: At the end of paragraph (b) (2) of the federal rule the words "United
States" are changegd to "State of Florida".

Paragraph (e), pertaining to judgments by default against the
United States or officer or agency thereof, is deleted.

RULE 56. SUMMARY JUDGMENT.

(a) FOR CLAIMANT. A party seeking to recover upon a claim, counterclaim,
or cross-claim, or to obtain a declaratory judgment may, at any time after the pleading
in answer thereto has been served, move with or without supporting affidavits for a sum-
mary judgment in his favor u)on all or any part thereof.

(b) FOR DEFENDING PARTY. A party against whom a claim, counterclaim,
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or e ~o..-cqii is a-serteJ or a declaratorl jd".nient is sought may, at n time, 11o10e
N ith or th,,ut suporting affidamits for a sumnmary judgment in hit, famor as to all
or any part thermof.

(c) MOTION AND PROCEEDINGS THEREON. The )notion shall be served at
lea-t ten da3s before the time spetitfit. for the hearing. The adver.e party prior to the
day of laring nia. serve oppoming affidavits. The judgment sought shall be rendered
f1irtliiti, if the pleading-, d.epo-itions, and ,.daiissions on fil, togetltr u'itn the affi-
davit,, if 1ax, show that, except as to the amount of damages, there is no genuine issue
as to any materin fact and that the moving party is entitled to a judgnent as a matter
of law.

(d) CASE NOT FULLY ADJUDICATED ON MOTION. If on motion under this
rule judgment is *iot rendered upon the whole ease or for all the relief asked and a trial
is neces'-iry, the court at the hearing of the motion, by examining the pleadings and the
evidence betore it and by inte-.ogatig counsel, shall if practicable ascertain what
material facts exist without .lbtantial controversy and what materia'l facts are actually
and iii go, '-Ith controerted. It ,hall thereupon make an order specifying the facts
that anp,,Pi jthout substantial controversy, including the (.,tent to which the amount
of damages ir other relief is not in controversy, and dire ,gu ,ueli furtlwr proceeding.
in the action as are just. Upon the trial of the action the facts so specified shall be
deemed established, and the trial shall be eonducted accordingly.

(e) FORM OF AFFIDAVITS; FURTHER TESTIMONY. Supp..ting ajid op-
posing affidavits shall be nmde on personal knowledge, shall set forth such facts as
would be admiss-ible in evidence, and Iiall -hoi% affirmtively that the affianlt is comipt-
tent t) tt.-tif to the matters sidted iercin. Sworn or certified copi . of all paper. or
part.- thereof referred to in an aff aavit shall be attached theeto or served therewith.
The =urt may pcrmit affidavits to be supplemented or opposkd by depo-itos or by
Thrthier affidavits.

(f) WHEN AFFID WITS ARE UN..VAILABLE. Should it v'ppear from the
affida~its G. a party uppusing the motion that lie cannot for rea.ons stated pre,ez b.
affidavit facts essential to ju.stify his 'yppoition, the court mn refuse the apph utioni
for judginent er nay oider a couthmmuanee to permit affidavits to be o 'tained or deposi-
tions to be taken or discovery to be had or many make such othei ord • as is just.

(g) AFFi'AVITS MADE IN BAD FAITIT. Should it appear to the satisfaction
,,l 4he court at any time that any of the affidaits presented pursuatint to this rub are

:,td in bad faith or solely for the puipo, of delay, the (ou shall forthwith ordc
the " mt..yi.g thi.,ni to pa.3 to the Lther part3 tile amnout of the reasonable expens.-
whit.., t." ting of the affidavits caused l li to incur, including ream..able attorney's
fees, and any offending l.,rty or attorney may 1 e adjudged guilty of contempt.

RULE 57. DECLARATORY JUDGMENTS.

The procedure for obtaining a declaratory judg nent pursuait to Chapter 7857, Acts
of 19119, shall be in accor lance with thes. e ruls. The ex ztenc of another adequate
rcmedy d, es not preclade a judgment for declaratory rtaef in ea-es where it is, appro-
priate. The court may order a speedy hemring of an action fir a declarator. judgment
and may advance it on the calendar.

Comment: The words In tht ird line of the federal rae beginning "Section 274
(di of the Judicial Code" and endin- with the words "in the manner
provided in Rules 3 and 39" are deleted, and the words "Chapter 7857,
Acts of 1919, shall be in accordance with these rules" are substituted.

Section 495l4 C. G. L. authorizes the Supreme Court of Florida to
prescribe rules pertaining to declaratory decrees.

App. 216



FLORIDA LAW JOURNAL

RULE 58. ENTRY OF JUDGMENT.

Unle.s the court otherwise directt, judgment upon the verdict of a jury shall be
entered forthwith by the clerk; but the court shall direct the appropriate judgment to be
entered upon a special verdict or upon a general verdibt accompanied by answers to
interrogatories tturned by a jury pursuant to Rule 49. When the court 'lirects the
entry of a judgment that a party recover only money or costs or that there be no .-ccov-
ery, the clerk shall enter judgment forthwith upon receipt by him of the direction; but,
when the court directs entry of judgment for othex relief, the judge shall promptly settle
or approve the form of the judg-ment and direct that it be entered by the clerk. Tie
notation of a judgnent in the civil docket as provided by Rule 79 (a) constitutes the
entry of the judgment; and the judgment is not effective before such entry.

RULE 59. NEW TRIALS.

(a) GROUNDS. A new 'rial may be vinted to all or any of the parties and on
all or part of the is-ue- (1) in an action in which thete has been a trial by jury, for any
of the reasons for which new trials have heretoforc been granted, and (2) in an action
tried without a jury, for any of the reasons for which rehearings have heretofore been
granted in Nuits in equity. On a motion for a new trial in an action tried without a jury,
the court may open tile judgment iV one has been entered, take additional testimony,
amend findings of fact awl conlusions of law or make new finding, and conclusions, and
direct the entry of a new i.idgmr-nt.

(b) TIME FOR MOTION. A motion for a new trial shall be served not In..,
than tea days after the entry of the judgment, except that a motion for a new trial on
the ground of newly discovered evidete may be made ater the expiration of such
period and before the expiration of the time for appeal, with ]cave of court obtained on
notice and hearing and on a showing of due diligence.

(e) TIME FOR SERVING AFFIDAVITS. When a motion f-r new trial is
based upon affidavits, they shall be served wvith the motion. The opposing party has
ten days after such service within which to secve opposing affidavits, which period may
be extended for an additional period not exceeding 20 days either by the court for good
cause shown or by the n rtils by wiitten -tipulation. The court may permit reply
affidavits.

(d) ON 1N!TIATIVE OF COURT. Not liter than ten days after entry of judg-
ment the court of its own initiative may order a new trial for any reason for which it
might have granted a new trial on motion of a party, and in the order .hall specify the
grounds therefor.

Comment: The words in paragraph (a) reading "in actions at law in the couirts of
the United States" and the words at the end of the first sentence read-
ing "in the courts of the United States" are deleted.

See also comment uider Rule 50.

RULE 60. RELIEF FROM JUDGMENT OR ORDER.,

(a) CLERICAL MISTAKES. Clerical umistakes in judgmentz, orders, or other
parts of the record and errors therein ari.ing from oversight or omission may be cor-
rceted by the court at any time of its .nn initiative or on twe motion of any party and
after such notice, if any, as the court orders.

(b) MISTAKE; INADVERTANCE; SURPRISE; EXCUSABLE NEGLECT.
On motion the court, upon meh terms as are just, may relieve a party or his legal repre-
sentative from a judgment, order, cr )roceeding taken against him through his mistake.
inmalerte ice, surpri-se, or exeusable neglect. Tle motion shall be made within a reasonable
tin, but m no case exceeding two months after such judgment, order, or proceeding
was taken. A miotion under thi; subdivision doe, not affect the finality of a judgment

App. 217



270 FLORIDA LAW JOURNAL

or suspend its operation. This rule does not limit the power of a court (1) to entertain
ae action to relieve a party from a judgment, order, or proceeding, or (2) to set aside.
as provided by law, a judgment obtained against a defendant not actually personally
notified.

Comment: In paragraph (b) of the federal rule the words "within one year, as pro-
vided in Section 57 of the Judicial Code, U. S. C., Title 28, sec. 118" are
changed to read: "as provided by' law". The words "six months", are
changed to read "two months".

RULE 61. HARMLESS ERROR.

No error in either the admission or the exclusion o' evidence and no error or defect
in any ruling or order or in anything done or omitted by the court or by any of the
paties is ground for granting a new trial or for setting aside a verdict or for vacating,
modifying, or otherwise disturbing a judgment or order, unless refusal to take such
action appears to the court inconsistent with substantial justice. The court at every
stage of the proceeding must disregard any error or defect in the proceeding which does
not affect the substantial rY;Ihts of the parties.

Comment: This rule is th substance of section 4499 of C. G. L.

RULE 62. STAY OF PROCEEDINGS TO ENFORCE A JUDGMENT.

(a) AUTOMATIC STAY; EXCEPTIONS - INJUNCTIONS, RECEIVER-
SHIPS. Except as stated herein, no execution shall issue upon a judgment, nor shall
proceedings be taken for its enforcement until the expiration of ten days after its entry.
Unless otherwise ordered by the court, an interlocutory or final judgment in an action for
an injunction or in a receivership action, shall not le stayed during the period after its
entry and unti' an appeal is taken or during the pendency of an appeal. The provisiohs
of subdivision (e) of this rule govern the suspending, modifying, restorin:g, or granting
of an injunction during the pendency of an appeal.

(b) STAY ON MOTION FOR NEW TRIAL OR FOR JUDGMENT. In its dis-
cretion an, on such conditions for the security of the adverse party as are proper, the
court may slay the execution of or any proceedings to enforce a judgment pending the
disposition of a motion for a new trial made pursuant to Rule 59, or of a motion for
relief from a judgmen! or order made jursuant to Rule 60, or of a motion for judgment
in accordance with a motion for a directed v'erdict made pursuant to Rule 50, or of a
motion for amendment to the findings or for additional findings made pursuant 
Rule 52 (b).

(e) INJUNCTION PENDING APPEAL. When an appeal is taken from an inter-
locutory or final judgment granting, dissolving, or denying an injunction, the court in
its discretion may suspnd, modify, restore, or grant an injunction during the pendency
of the appeal upon such terms ax to bond or otherwibe a it considers proper for tile
security of thm rights of the aderse party.

(d) STAY UPON APPEAL. When an appeal is taken, the appellant by giving
a supersedeas bond may obtain a stay subject to the exteptions contained in subdivision
(a) c? this rule. The bond may be given at or after the time of filing the notice of
appeal or of procuring the order allowing the appeal, as the case may be. The slay i4
effective when the supersedeas bond is approved by the court.

(e) STAY IN FA oR OF THE STATE OR GOVERNMENTAL AGENCY
THEREOF. When an appeal is taken by the State of Florida or by any county, muni-
cipality, board of public it.2truction, or an constitutional officer, and the operation or
enforcement of the judgment is stayed, no bond, obligation, ox other security shall be
required from the appellant.

(f) POWER OF APPELLATE COURT NOT LIMITED. The provisions in this
rule do not limit any power of a, appellate court or of a judge or justice thereof to
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stay proceedings during the pendeney of an appeal or to suspend, modify, restore, or
grant an injunction during the pendeney of an appeal or to inakt. sny order appropriate
to preservo the status quo or the effectiveness of the judginent subsequently to be entered.

Comment: The federal rule is changed in the following respects:

In the title to paragraph (a) the words "AND PATENT ACCOUNT-
INGS" are deleted.

Also, in paragraph (a), in the seventh, eighth, and niath lines, the
words "or a judgment or order directing an accounting in an action for
infringement of letters patent" are deleted.

The last sentence of paragraph (c), pertaining to judgments rend-
ered by three district judges, Is deleted.

From paragraph (e) the words "United States or an officer or agency
thereof or by direction of any department of the Government of the
United States" are deleted, and the words "State of Florida or by any
county, municipality, board of public instruction, or any constitutional
officer" are substituted. Al.o, in the title to paragraph (e), the words
"United States" are deleted and the word "state" substituted, and the
word "governmental" inserted after the word "or".

Paragraph (f) is stricken and paragraph (g) is made paragraph (f),
and the last six lines, pertaining to the U. S. Judicial Code, are stricken.

RULE 63. DISABILITY OF A JUDGE.

If by reas n of death, sickness, or other diability, a judge before whom an action
has been tried is unable to perforin the duties to be performed by the court under these
rules after a verdict ;s returned or findings of fact and conclusions of law are filed, then
any oilier judge regularly sitting in or assigned to the court in which the action was
tried may werform those duties; but if such other judge is satisfied that he cannot per-
form those luties because he did not preside at file trial or for any other reason, lie may
in his disciviion grant a new trial.

VIII. PROVISIONAL AND FINAL REMEDIES
AND SPECIAL PROCEEDINGS

RULE 64. SEIZURE OF PERSON OR PROPERTY.

At the comniencement of and during the course of an action, all remedies providing
for seizure of per,on or propeity for the purpose of securing satisfaction of the judg-
nient ultimately to be entered in the action are availabe under the circumstances and in
the manner provided by the low of the State of Florida. The reincdi c Hlus available
include arrest, attachment, garm.litent, repicv..., -oquestration, and other corresponding
or equivalent remedie,, however &signated ard re.ardless of whether the remedy is
ancillary to an action or must be obtained by an independent action.

Comment: The words "of Florida" are inserted after the word "state" in the
seventh line, and the woads following the word "state", pertaining to
United States procedure and continuing to the words "these rules" in
the seventh line from the bottom of the paragraph, are deleted. Also,
the words "by state procedure" in the second line from the bottom of
the rule are omitted.

RULE 65. INJUNCTIONS.

(a) PRELIMINARY; NOTICE. No preliminary injun,.tion ,hall be issued with-
out notice to the adverse party.

(b) TEMPORARY RESTRAINING ORDER; "rOTICE; HIEARI.NG; DURA-
TION. No tenporar3 restraining order shall be granted %iithout notive to the adverse
part) unle,, it clearl) appears from specific fact sho% n by affidam it or i,.b the verified
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complaint that limnediate and irreparable injar, lo-s, or danage will result to tile
applicant before notice can be served and a hearing bad thereon. Ev.ry temporary
restraining order granted without notice shall he indorzed with tht date and hour of
i.ssuance; shall be filed forthwith in the clerk'., offtice and entered of record, shall define
the injury and Mtate why it i., irreparable and idiy the order was granted without notice,
and shall expire by its tenus within sueh time after entry, not to exceed ten days, as
the court fixes, unles within the time -o fixed the order, for good cause .shown, is
extended for a like period or unles the party against whon the order is directed con-
bents that it may be extended for a longer pexiod. The reasons for the extension shall
be entered of record. In case a tempoary restraining order is granted without notice,
the motion for a prelhninar% injunction shall be set down for hearing at the earliest
possqible time and takes precedence of all matters except older matters of the same
character; and when the motion comes on for heariig the party who obtained the tempo.
rary restraining order shall proceed with the application for a preliminary injunction
and, if lie does not do so, the court hall dissolve the temporary icstraininr order. On
two days' notice to the party who obtained the tenporary restraining order without
notice or on such shorter rolice to that part) as the court may prescribe, the adverse
party may appear and move its di-solution or modification, and in that event the court
shall proceed to hear and determine . ch nlotio'n as expeditillou'S as the ends of justice
require.

(c) SECURITY. No retiaiiig order or lovldmiiiar3 ilijunction hal is.ue except
upon the giving of oecurit) b3 the appli.ant, iii much sumi a- the court deen propel, for
the payment of -uch eo-ts and dainage a, may be ineurnd or -uffered hIk an ,alrt
who is found to have been wrongfuhly enjoined or restrained.

(d) FORM AND SCOPE OF INJUNCTION OR RESTRAINING OIIDER. Ev.
cry ord'r granting an injunction tald eer, rebtlaining order shall set forthl til leaonzz
for its issuance, ,hall be spevific in tenn,, slhall dc.,eribe in rea.sonable detail, and not
by reference to the ,urniplaint or othei do ,tment, till- act oi act, sought to wc rebtrained;
,VId is bnding oly upon the amr"e., to the action, their officer., agetnit. servants, eia-
ployces, and attorme ., and upon thse Jperoils ill ictie voticert or priti'ipatmo w.ith
thien who receive actual notice of the order by per-onal service or otherwie.

Comment: The last sentence of pars-,raph (W) reading "No such security shall be
required of the United tates or of an officer or agency thereof" is
deleted.

Paragraph (e), pertaining to certain acts of Congress, Is likewise
deleted.

RULE 66. RECEIVERS.

The p)raetice in the administration of estates by retcuer, or k% other similar officer.
appointed by the court shall be in accordance uith the practice heretofore followed in
the couts of the State of Florida, but all appeal in receihership proceedings are subjcet
to these rules.

Comment: The words in the fifth line reading "United States or as provided in
rules promulgated by the district courts" are changed to read "State
of Florida".

RULE 67. DEPOSIT IN COURT.
In an aet'on in which any part of the relief sought is a judgment for a sun of

money or the dispofltion of a mun of niione or the dispo-ition of any other thing
capable of delivery, a joii.t , Upo olint ire to-ctry otheir p11a'It, ald lb leave of court,
,"lay deposit with the zourt all or any part of such suni or thing. Muiie. paid into court
under tlhi; rule .liall Ix deposited and withdraun in aecordai e nmth the provis ons of
Chapter 15996, Laws of Florida, 1933.
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Comment: Th., last four lines of this rule, pertaining to federal statutes and pro-
viding for the withdrawal of money deposited in court, are deleted, and
the words "Chapter 15996, Laws of Florida, 1933" nre added after the
words "provisions of".

RULE 68. OFFER OF jJDGMENT.

At any time more than ten days before the trial begin, a larty defending against
a clain inla. serve upon the adverst- party an offer to allow judgment to be taken against
hin foi the money or property or to the effect specified in his offer, with costs then
accrued. If nithin tell day.% after the hervice of the offer the adverse part serves written
notice that the offer is accepted, either part3 may then file the offer and notice of accep-
tance together nith proof of -er ice thereof, and thereupon the clerk shall enter judgment.
If the offer ib not s accepted, it shall be deeined withdrawn, and evidence thereof is not
ahmissible. If the adverse party fails to obtain a judgment more favorable than that
offered, he thall not reeover cost., in the court from the time of tile offer but shall pay
costs froin that time.

Comment: The words "districc court" in the second line from the end of the
Federal Rule are changed to "court".

RULE 60. EXECUTION.

IN GE NERAL. Proce-,s to eniorce a judgmaent for the )aynment of nonev shall be
a writ of execution, unfle-s the court direcL otherwi-e. The procedure (.3 execution, in
proceedings supplenientar. to and in aid of a judgment, and in proceedings on and in
aid of execution, %hall be in accordance with tile practice and procedure of tie State of
Fhrida. In aid of tle judgment or execution, the judgmaient creditor or hi,, successor in
interest, when that inteiest appears of record, may examine ,my person, including the
judgfilent debtor, it the mlaminer pros idcd in these rule., for taking depositions or in the
manner provided by Chapter 7842, Aets of 1919.

Comment: The federal rule is changed as followb: The letter "(a)" preccding the
first paratraph is deleted, and paragraph (b, pertaining to collectors
of internal revenue and statutes of the United States, is also deleted.
The word "state" in the seventh line of paragraph (a) is changed to
"State of Florida", -and the wordb immediately following, "in which the
district court is held. existing at the time the remedy is sought, except
that any statute of the United States governs to the extent that it is
applicable" are deleted. The words "th( practice of the state in which
the district court is held" are deleted, and the words "Chapter 7842,
Acts of 1919" are substituted.

RULE 70. JUDGMENT FOR SPECIFIC ACTS; VESTING TITLE.

If a judgment direct., a party to oxccute a conveyance if hiad or to deliver deeds
(or other documients or to perform any other specific act and tme party fails to comply
%ithin tile time spocified, tle court nta direct the act to be done at tile cost of the dis-
obed.ent party by onic' other person appo.nted b3 the ,ourt, and the act %%lien so done has
likt effet as if done b) the party. Oil applitation of the paly entitled to perforniani,
til elik ,hall asu' a ni t.\t of attachinent or beque.tration against the prolert of tine
disobedient part. to eonpel oedaine to the jadgmiuv.t. The court may also in proper
,.ase, adjudge till part., in contempt. If real or p~ersonal property i6 within the district,
tit court in hen (if diretting a voice lliiet thereof inta5 enter a judgmient diest.tig the
title -if all parN aid testing it in others, timnd .ucls judgnt has the effect of a eon-
Mcydmmice exeVuted in title I',ni of hit. Whlen P,,. oider o. judgmtient is for tie deliier.
of lnh,.-te.,io,, the part, all A uove faior it is entered i. entitled to a writ of execution
or as.,istance upon application to the clerk.

RULE 71. PROCESS IN BEHALF OF AND AGAINST PERSONS
NOT PARTIES.

Wh'ien am order i-, ,ljailt, ti aor of a i lcson %%ho i, not :, liarty to tll- action, lie
IniN3 'iforre obl nvu to t' 'rdul b, tile nal., proce'..s a if he %% iv, a ipart. , and, u t'll
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obedieneo to an order may be lawfully enforced against a person who is not a party, he
is liable to the same proce.s for enforcing obedience to the order as if lie were a party.

IX. APPEALS

RULE 72. APPLALS TO THE CIRCUIT COURT.

(a) RIGHT (1P APPEAL. Any final judgment of a civil court of record, or of
a court or a justice of tle peace, or of any other inferior court, as well as any final
deterniat;on b3 a count. iudge oe the rights of any party in any particular proceeding
ii probate or in an particular procceding with reference to the estates and interests of
minors, may be appealed to the circuit court, except as follows:

(1) In every county in the state having a county court, appeals from
courts of justices of the peace shall be to the county court, and this rule shall
govern such appeals; provided that, at tle option of appellant, such cases tis
appealed may be tried do nrov in the county court, in accordance with Article
V, Section 18, of the Constitution of of Floria.

(1' In appellate proceedings, by certiorari or otherwise, from any judg-
ment or order of any of the administrative boards or commissions of the State
of Florida, the procedure shall be fhat prescribed by statute.

(b) NOTICE OF APPEAL. A party may appeal from a final judgment of an
inferior court by filing in the court fromn which the appeal is taken, within 30 days from
the date of the entry of the judgnent, a notice of appeal. The notice of appeal shall
specify the pnrtics taking tli( appeal, shall designate the judgment or pall thereof
appealed from, shall name the court to which the appeal is taken, and shmll include a
coiincse statement of the point's upon which the appellant intends to rely.

The notice of appeal hall be merved upoa all Ioartit, who ha v appeared in tho
particular proceediadm in the trial court, or upon their attonele of record, and the
affidavit of servie-. or written acknoaledgmaicat thereof hall h considered a part of the
notice. Sueh service shall be ilmde before the notice of appeal is filed, or within such
retsonable time tile. qfter as the j.dge from % hose order the appeal i taken nany allow.

Upon application of any party to the appeal, the circuit judge in wlio~e court the
appeal is pending shall set a date and a place for hearing the appeal. Such appeal
shall he heard w'thin 60 days from the date of tho appeal unless such circuit judge,
hecauac of the oondition of his duckut or other cause Satisfactory to hlin, shall enlarge
such time by an order entered either before or after the espiration of the 60 days.
Such order shall be filed and ,icorded in the office of the clerk of the circuit court.

Written notice of the hearing of the appeal ,,hall be served at last 15 dlays before
the hearing, unlesb such notice shall be waived by the interested parties. The hearing
may be held at such place and at such time within the circuit a, the circuit judge may
determine. The filing of briefh shall be optionr* uith attorneys, unless required by the
eircuit judge. The notice of hearing, with proof or acceptance of "rvice, shall be filed
in the court where thn appeal is pending,

Before the hearing on the appeal, or before the hearing on a motion to dibsii-
it .hall be the duty of the judge of the trial court, or the clerk thereof, to deliver to tL.
clerk of the vircuit court the complete original file in the tase, or such portions thereof
as iiay be designatcd by lie parties in writing, and to "ke a receipt therefor. The evi-
dence introduced in the trial court may be sho n by the transcript of the evidence, or by
a -tatement of the evidence certified by the trial judge, or b) an agreed statemient of
facts signpd by the parties or fl -ir ottorneys.
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The orders of the vircuit judge upon the appt., shall be recorded in the office of
the clerk of the cirluit court. The original file, together with the original recorded
orderv, ,hall be returned to the court from which the appeal was taken, but, in a probate
matter or in a ca, involving the estates aiu' :nterest of minors, the fle and the orders
,hall be retain(- by lhe den: of the circuit court until the expiratio4 of tL - time for
taking an appeal to the Supreme Court of Florida, and, if such an appeal is taken, then
until the completion of the record upon such appeal.

(c) ,*PPEALS TO CIRCUIT COURT AMENDABLE. Appellate proceedings
shall be w.aendable, and no appeal shall be di-niissed for any defect or omission not
mmtsnted upon by the adverse party. An order of dismissal because of an alleged defect
or omi.siom shall give to the appellant a reasonable time in which to amend. If the
amendment ri not made in suclh reasonable time, the order of dismissal shall then become
final.

(d) DISMISSAL OF APPEALS TO CIRCUIT COURT. Any appeal ttzen to
the circuit court mnn be dismis..ed b3 the circuit court on the motion of any appellee, on
five dayb' notice to appellant, upon one or more of the following grounds:

(1) That the appeal was not taken within the time limited for taking
appeals

(2) That the -id 60 day period for the hearing of the appeal, or the
enlargement thereof if any was granted, has expired.

(3) That such appeal, upon an inspection of the file, appears to have
been token igainst good falth or merely for delay.

(e) NATURE OF APPEAL. An appeal shall be merely a step in the case in
the nature of a rehearing upon the existing record, with the exception stated in paragraph
(a) (1) of this rule.

(f) SUPERSEDEAS. Supersedeas upon'appeal shall be governed by the pro-
vision of Rule 73 (d), (e), and (f).

Comment: Rule '72 of the federal rules deals with appeals from the district court
to the Supreme Court of the United States. The foregoing rule takes
the place of the federal rule. No assignments of error are necessary
as the notice of appeal contains a concise statement of the points in-
volved. "Et al" may be used in designating appellees. C. G. L. 4635.

RULE 73. AP79ALS TO THE SUPREME COURT OF FLORIDA.

(a) WHEN PERMITTED. Appeals from final judgments of the circuit courts
and of the Court oi Record in and for Escambia County, and from interlocatory orders
of -aid court- ,rant,,,, continuing, modifying, refusing, or dissolving an injunction, or
refusing fo dissolve or modf., an injunction, or appointing a receiver, or refusing to
iJppomnt or discharge a receiver, or ordering or refusing to terminate a pending receiver-

A-hnp, or refusing to take appropriate steps to accomplish the purposes of the receiver-
ship, may be taken to the Supreme Court of Florida, as presribed in this nile.

No appeal to the Supreme Court may be taken from a judgment entered by a county
court, or by a circuit court on an appeal from an inferior court, except that appeals
may be taken from judgments entered by circuit courts on appeals from the judgments
and orders of county judges in matters pertaining to their probate jurisdiction and to
the management of the estates of infants.

(b) HOW TAKEN-NOTICE OF APPEAL, Every appeal to the Supreme
Court of Florida shall be taken within 60 days from the entry of the judgment or order
appealed. The appeal to the Supreme Cour perfected when a notice of appeal is
filed in the court from which the appeal is i , n. T'e clerk of the court from 'wich
the appeal )s taken shall record the notice of appeal. The notice of appeal shall specify
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the parties taking the appeal, bhall designate the judgment or part thereof appealed froii,
and shall name the court to which Ihe appeal is taken.

The failure of the appellant to take any of the further bteps to secure the review of
the judgment or order appealed from does not affect the validity of tile appeal, hut is
ground only for such remedies as are specified in this rule, or, whei no remedy is spe-
cified, for such action as the Supreme Court deenis appropriate, which may include the
dismissal of the appeal.

Comment: The Federal Rules do not prescribe the time for taking appeal, as the
appellate period is prescribed by federal statute. The time prescribed
in the Florida Rules reduces the time for taking appeals from six months
to 60 days.

The provision in paragraph (a) permitting appeals to the Supreme
Court from judgments of the circuit courts on appeals from county courts
pertaining to probate Jurisdictln and the management of infants'
estates is taken from Article V, Section 5, of the Constitution. It would
seem from our Constitution that the only method of reaching the
Supreme Court from a judgment of the circuit court on appeal from an
inferior court in other matters would be by certiorari. The same applies
to a judgment of a county court on rn appeal from a judgment of a
justice of the peace

No assignments of error and no statement in the notice of appeal
of the points involved are necessary as the Supreme Court requires the
questi,)ns involved to be stated in the brief of apnellant. "Et al" may
be used in designating appellees. C. G. L. 4635.

(e) CERTIORARI.
(1) When Permitted. Review of final judgments of circuit courts and

of county courts, not appealable under subdivision (a) of this rule, shall be
by certiorari to the Supreme Court.

(2) Hoe Take. Application for writ of certiorari shall he by petition
which shall be accompanied by a certified transcript of the record of the pro-
cedings which the petitioner seeks to have reviewed, or so much thereof as is
essential. Unless shown by opposing counsel to be necessary, no other record
shall be required. The petition shall contain a concise statement of the case
and the reasons relied on for granting the writ. It shall also be accompanied
by a supporting brief peepared in complivn,- with the rules of tim Supreme
Court. A copy of tile petition, transerilpt, and brief shall be furnished to
respondent or his counsel before filing with the clerk of the Supreino CourL
The respondent may file his brief in opposition to the writ within 20 days after
lie is furnished with a copy of petitioner's brief. Unless further proceedings
are .dered by the court, the cause shall then be finally disposed of without
oral argunmnt.

Comment: Rule 73 (c) of the Federal Rules, providing for a T250.00 cost bond on
appeal, is purely a federal court proceeding. It is deleted, and-the above
rule as to certiorari substituted.

This rule as to certiorari was Included so as to provide for Judg-
ments from which certiorari has heretofore been recognized.

(d) SUPERSEDEAS BOND. Whemev r an appellant entitled thereto '.'sires a
stay on appeal, lie may present to the court for its approval t supersedeas bond which
--hall have such surety or sureties as the court requires. The bond shall be conditioned
for the samti4actiou of the judgment in full together with costs, interest, and danlage,
for delay, if for any reason the appeal is dismissed or if the judgment is affirmed, and ',
satisfy in full such modification of the judgment and such cost-, interest, and damages
as the appellate coul. may adjudge and award. When the judgment is for tile recovery
of money not otherwise secured, the amount of the bond shall be fixed at such sum as
will cover the whole amount of the judgment remaining unsatisfied, costs on the appeal,
int -est, and damages f.r delay, unless the court niter notice and hearing and for good
.tse shown fixes a different amount or orders security other than the bond. When
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the judpment determine, the dil-iitit-ii ot rit( prpeilt in t 1tiersy as in real ction.s,
replvin, and action- t- forceh.e nit',ga'-., (or when such property or the prxweeds of
-.uch property or a iond for its value i. in the culo('.y or control of the court, the amount
of the supeiedeas bond ,hall be fixed at .ueh uin only as will secure the amount re-
covered lur the u.,t and detention of the property, the co.sts of the action, cos on appeal,
intere-.t, and damages for delay.

Comment: Same as federal rule. except that the words "is in the custody of the
marshal" and "when" are deleted.

(e) FAILURE TO FILE Olt INSUFFICIENCY OF BOND. If a superstdeas
bond i.. not filed within the tini. sp-cified, or if the bond filed is found inufficient, and
if the action is not et docketed with the appellate court, a bond may be filed at such
time bhelore the action i% so docketed as za. be fixed by the lower court. After the
action i.. o docketed, application for leave to file a bond way be made only in the
appellate court.

Comment: Same as federal rule except that the wo-ds "bond on apoal or a" in the
first line are stricken, as they refer to lost bonds In federal cases men-
tioned in the comment under (c) above. The word "district" is changed
to "lower".

(t) JUDGMENT AGAINST SURETY. By eitering into a super.edea bond
given pur-iuant to %ubdi .in (d) of t6. rnu, th -uret submits himself to the juris.
diction of the court and rreot'abl. appoints the clerk of the court as hi- agent upon
whom any lpape'r affecting hi-. liabilit. on th bond inn. be served. lii. liability may
be enforced on motion without tile n-cesity of an independent action. The motion and
such notice of the motion a- the court prescribes way be served on the clerk of the
court, who shall forthwith mail copies to the surety if his address is known.

Comment: The words "an appeal or" in the first sertence are stricken and "a"
is inserted in lieu thereof.

The words "subdivisions ic) and" in the third line are stricken, and
the word "subdivision" substituted. The parts stricken refer to bond
on appeal mrntioned in the comment under Rule 73 (c).

(g) DOCKETING ANI) RECORI) (IN APPEAL. The ccord on appeal as pro.
vided for in Iles 75 and 76 shall be filed %% iti the Sulreme Coal t and the action there
docketed within 40 days froni the date 0) the tiling of the noti, - ot appeal; except that,
when more than one appeal is taken frani the nine judgment, the lower court may pre.
-enbe the tune for filing and docketing, uhirch in no event shall be less than 40 dayb fron
tile date of the filing of the first notice (t appeal. Il all ewes.S the lower court in its
discretion and with -,r without motion or notice iany extend the time for filing the
record on appeal and docketing the action, if its order for extension is made before the
expiration of the penod for filing and docketing as originally prescribed or a-, etended
by a previous order; but the hwer court shall not cxtt nd the time to a day more than
90 days front time date of the first notice of appeal.

Comment: The federal rule is changed as follow-: The word "district" in the
seventh, tenth, and sixteenth lines Is changed to "lower". The word
"appellate" in the third line is changed to "Supreme". The words "filing
of the" are inserted before the word "notice" In the fifth line. and in
the ninth line the words "the filing" are added after the word "of".
In the sixth line the words "to the same appellate court" are deleted.

RULE 74. JOINT OR SEVEhAL APPEALS TO THE SUPREME
COURT; SUMMONS AND SEVERANCE ABOLISHED.

Parties intere.t jointly, Leverall , or otherai-e in a judgment may join in an appeal
therefrom; or, without Lunminons and soverance, any one or a.ore of thei zany appeal
.separately or any two or more of them may join in an appeal.

Comment: The words "or to a Circuit Court of Appeals" are deleted from the
caption.
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RULE 75. RECORD ON APPEAL TO THE SUPREME COURT OF
FLORIDA.

(a) DESIGNATION OF CONTENTS OF RECORD ON APPEAL. Promptly
after an appeal to the Supreme Court of Florida ii taken, the appellant shall serve
upon the appelice and file with the court from which the appeal is taken a designation of
the portions of the record, proceedings, and evidence to be contained in the record on
appeal. Within ten days thereafter any other party to tle appeal may serve and file
a designation of additional portions of the record, proceedings, and evidence to be
included.

(b) TRANSCRIPT. If there is designated for inclusion any evidence or pro-
ecedings at a trial or hearing which was stenographically reported, the appellant shall
file wth his designation a copy of the reporter's transcript of the evidence or proceed-
ings included in his designation. If the designation include,: only part of the reporter's
traseript, the appcllant shall file a copy of such additional parts thereof as the appellee
may need to enable him to designinte and file the parts lie desires to have added, and if
th2 appellavit fails to do so the court oni motion may require him to furnish the additional
parts needul. The appehlant need not file such copy if the reporter has already filed one.

(6) FORM OF TESTIMONY. Testimony of witnesses designated for inclusion
need not be in narrative form but may be in question and answer form. A party may
prepare and file with his designation a condensed statement in narrative form of all or
part of the testimony, and any other party to the appeal, if dissatisfied with the narra-
tive -tatement, may require testimony in question and answer foin to be subs#",ted for
all or part thereof.

(d) STATEMENT OF POINTS. If the appellant does not designate for inclusion
the complete record and ill thi proceedings and evidence in the action, he shall serve with
his deignatiou a coitcise statement of the points on which he intends to rely on the appeal.

(e) RECORD TO BE ABBREVIATED. All matter not e.sential to the decision
of the questions presented by the appeal shall be omitted. Formal parts of all exhibits
and more then one copy of any dcument shall be excluded. Documents shall be abridged
by omitting all irrelevant and f nzinal portions thereof. For any infraction of this rule
or for the unnecessary substitution by one party of evidence in question and answer
forn for a fair narrative statement proposed by another, the appeidate court may with.
bold or impose costs as the circumstances of the case and discouragemert of like conduct
in the future may require; and costs may be imposed upon offending atto.neys or parties.

(f) STIPULATIONS AS TO RECORD. Instead of serving designations as above
provided, the parties by written stipulatiun filed with the clerk of the court from wich
the al)peal is taken may designate tho parts of the record, proceedings, and evidence to
be included in the record on appeal.

(g) RECORD TO BE PREPARED BY CLERK-NECESSARY PARTS. The
clerk of the court from which the appeal is taken, under his hand and the seal of the court,
shall transmit to the appellate court a true copy of the matter designated by the parties,
but shall always include, whether or not designated, copies of the following: the material
pleadings without unnecesary duplication; the verdict or the findings .f fact and con-
clusions of law togethei with the direction for the entry of judgment t, rcon; '- -,1 action
tried without a jury, tile master's report, if any; the opinion; tile judgment or part
thereof appealed from; the notice of appeal with date of filing; the designations or
stipulations of the parties as to matter to be included in the record; and any statement
by the appellant of the points on which lie intends to rely. The matter so certified and
transmitted constitutes the record on appeal.

(h) POWER OF COURT TO CORRECT RECORD. It is not necessary for the
record on appeal to be approved by the court from which the appeal is taken, or judge
thereof, but, if any difference arises as to whether the record truly discloses what occurred
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in the lower court, the difference shall be submitted to and settled by that court, and the
record made to conforn to the tnth. If anything ,nnterial to either party is oraitted
from the record on appeal by error or accident or is iaisstated therein, the parties by
stipulation, or the lower court, either before or after the record is trasnsmitted to the
appellate court, or the appellate court, on a proper sug,.testion or of its own initiative,
may direct that the omnidion or misstatement shall tie corrected, and if necessary that a
supplemental record shall be certified and transmitted by the cierk of the lower court.

(i) ORDER AS TO ORIGINAL PAFERS OR EXHIBITS. Whenever the court
from winch the appeal i!" taken or the Supreme Court is of opilion that original paper.
or exhiits should be in.pected by the appellate corrt or sent to the appellate court in
heat of copies, it may mnale .uch order therefor and for the saekeping, transportalin,
and return thereof as it deer.s proper.

(j) RECORD FOR PRELIMINARY IIEARING IN APPELLATE COURT. If,
prior to the time the c.,nplete record on appeal is settled and certified as herein provided,
a party desires to docket the appeal in order to make in the appellate court a motion for
dismni.al, for a stay I" aiding appeal, for additional security on the stuerdeas bond, or
for any intermediate order, the clerk of the court from which the a! iN tdken at his
reque.t .,hall certify and transmit to the appellate court a copy , .1 portion of lh

record or proceedings below as it needed for that purpose.

(k) SEVERAL APPEALS. When more than on, appeal is taken to the Supreoac
Court of Florida, front the same judgment, a single record on appeal shall lie prepared
containing all the matter designated or agreed upon by the parties, without duplication.

Comment: Paragraph ta) Is the same as federal rule except that the words "circuit
court of appeals" are changed to "the Supreme Court of Florida" in the

caption, and in the second and third lines of paragraph (n) of the federal
rule the words "a circuit court of appeals" are changed to "the Supreme
Court of Florida". 'n the fourth line the words "district court" are
chaaged to "court from which the appeal is taken".

In paragraph (b) the words "twro copies" appearing In the fourth
and eighth lines are changed to "a copy'. The last sentence of para-
graph ib), relating to furnishing a copy of the transcript to the appel.
late court for printing the record, is stricken, and the following sentence
substituted: "The appellant need not file sutch a copy if the reporter
has already filed one".

In paragraph (f) the word "district" is stricken and the words
"from which the appeal is taken" are Inserted after the word "court".

In paragraph (g) the word "district" is stricken and the word%
"from which the appeal is taken" are inserted after the word "court".
The last sentence of paragraph (g) relating to printing the record is
deleted.

In paragraph (hi the word "district" in the third line is stricken,
and the words "from which the appeal is taken" are inserted after the
word "court". The word "district" in the fifth and eleventh lines and
In the last line is changed to "lower".

In paragraph 4I) the word "district" in the first line is stricken and
the words "from which the oppeal is taken or the Supreme Court"
inserted after the word " ,ourt".

In paragraph (j) the word "district" in the third line from the
bottom Is stricken and the words "from which the appeal is taken"
inserted after the word "court". The words "on the bond on appeal or"
in the seventh line are also deleted.

In paragraph kI the wordq "same court" are changed to "Supreme
Court of Florida".

Paragraph (1), relating to printing the .es -rd. is deleted.
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RULE 76. RECORD ON APPEAL TO THE SUPREME COURT OF
FLORIDA; AGREED STATEMENT.

When the questions presented by an appeal to the Supreme Court of Florida can be
detennined without all examination of all the pleadings, evidence, atd proceedings in the
court below, the parties may prepare and sign a statement of the case showing how the
questions arose and were decided in the lower court and wtting forth only so many of the
facts averred and proved or ,ought to be proved as are es.ential to a decision of the ques-
tions by the appellate court. The statement shall include a copy of the judgment appealed
front, a copy of the notice of appeal with its filing date, and a concise statement of the
points to be relied on by the appellant. If the statement conforms to the ruth, it, together
with such additions as the court may eon-ider necessary fully t) present the question
raied by the appeal, shall he approvtd by the lower court and shall then be certified to
the appellate court as the record on appeal.

Comment: The words "to a Circuit Court of Appeals" in the caption and in the
first sentence are chan'!ed to read: "to the Supreme Court of Florida".
The word "district" in the eighth line and the next to the last line is
changed to the word "lower".

X. COURTS AND CLERKS

RULE 77. COURTS AND CLERKS.

(a) COURTS ALWAYS OPEN. All courts shall he deemld ha-l s open for
th purpose of filing any pleading or other proper paper, of isuiug and iAurning
ime-le ald final provc", and of mnakia- and directing all interlocutory motions, orders
and rules.

(Ih) TRIIALS AND lIE,\tRIN(US; ORDERS IN CIIAMBEIHS. All trial upon
the merits ..hall be conducted in open court and m, far a voninient m a rdgular court
roonm. All other act.% or proc eedimg, nmat hie doiL or covodiled by a judge ini chamber.,
without the attendance of the cleik or other court fficial, and at ani place %tithlt the
%tale; but no hearing, other than tine ex pari, A.hall b. conducted outh.ide the geogrlsh-
ical jurisdiction of the court without tIhe consent of all partic.s affet d thereby.

(e) CLERK'S OFFICE AND ORDERS BY CLERK. The clerk', office with
the clerk or a deputy in attendance -hall he open during bubines hoimr onl all days except
Sundays and h'gal holidays. All miotions and al~ilat-tion- in the lerk', office for imuing
mesne process for i-.uiug final lrovv-' to enforce and execute judgitieuaL., for entering
defaults or judgments by default, and for other proceedings which do not require allow.
ance or order of the court are grantable of course by the clerk; but his action nty be
.u.pended or altered or rescinded by the court upon cause shown.

(d) NOTICE OF ORDERS OR JUDGMENTS. Ianuediately upon the entry of
ani order or judgmnent the clerk shall -erve a notice of the entry by mail iii the manner
provided for in Rule 5 upon every party affected thereby who is not in default for
ailute to appear and 4hall itake a note in the docket of the mailing. Sueh iailina is

.sufficient notice for all purpose- for whih not,, e of the entry of an order L, required
bythise iles; bilt any part) aita in addition her'e a not* - of such entrN in the nnnter
pnvided in Rule 5 for the service of papers.

(e) COURTS WITHOUT CLERKS, Judges way perforn all funlion and
duties of the clerks of their re,pe('tive court., atid, in courts having no clerks, the jidgei
,.hall perform the fntion anld dlutth which thioe rules prescribe for clerk,.

Comment: The word "District" is stricken front the chapter caplion and from the
captions of Rule 77 and paragraph Wa). The words "The district" in the
first line of in) are changed to "All".
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In paragraph (b) the words "either within or without the district"
are changed to read " -thin the state". The word "district" in the
.second line from the Dottom of paragraph (b) Is changed to read
"geographical Jurisdiction of the court".

Paragraph (e). relating to courts without clerks, is neo%-.

RULE 78. MOTION D 4Y.

UnlTess local condition. make it impracticable, each court shall cztabli,h regular time.
and places, at interal, sufficient)) frequent for tile prompt dipatch of bushies, at
wich motions requinng notice and hearing z iai be heard and Jispoed ol ; but the judge
at any tnne or place and oil such notice, 'f any, a,, he coniders reasonable may make
orders for tile advacemcnent, conduct, and hearing of actions.

To expedite its busines, the court mnay make proviion by rule r order for the
5isiuji- ,,in and determination of motions without oral hearing upon bri f written Mate-
menat of reasons in support and opposition.

Comment: The word "district" in the first .iragraph is deleted.

RULE 70. BOOKS KEPT BY THE CLERK AND ENTRIES
THEREIN.

(a) CIVIL DOCKET. In lieu of the doket,, heretofore kept, the clerk shall keep
a hook known as "civil docket" of ,uch form and style as may be prescribed by the
Supreme Court of Florida and -Ahall enter therein each civil action to which these rules
-kre made applicable, a, well as all other civil proceedings. Ciil actions and other civil
proeeding Aall be asigned con.ecutihe file munibeur. The file unber .hall be noted
on the folio of rne docket whereon the first entry of the action or proceeding is made.
All papers filed with the clerk, all poce',' isued and returm., tade thereon, all appear-
anceS, orders, %vrdivt,, and judgnent. -hall be noted chnonologicall, in the civil docket
on the folio asigned to the action 01 im'oceeding and shll w wnarked iith it, file nm-
ber. These notation, slall be brier' but htoll slitm tilt. nature of each paper filed or writ
issued and the subltance of each om e. IIr jud.mIent of the cour1 and of the returns show-
img execution of pret-. The notation of an order or judgment shall slina' the date the
notation is made. When in an action trial by jury has been properly demianded or
ordereil, the clerk shall enter the word "jury" on the folio Asigned to that action.

(b) CIVIL ORDER BOOK. The clerk shall also keel) a book for civil action,
and civil proccedings entitled "cih il order book", in N~hich .hall be kept in the sequence
of tb' ir making exact colik-s of all order. and judgnnts.

e) INDICES; CALENDARS. Separate and suitable indices of the eivil doekel
and of ite civil order book ,4all be k,,-l kA the clerk under the direction of the court.
There shall be prepared under the diiection of the court ealenda-n of all actions ready for
trial, which shall distinguish "jury it, don," from "court aet-ons".

Comment: This rule modeled after Federal Rule 79. It permits the Supreme Court
of Florida to designate the fort . and style of the dockets to be kept. This
Is not In conflict with C. G. L. 4857.

RULE S0. STENOGRAPHER; STENOGRAPHIC REPORT OR
TRANSCRIPT AS EVIDENCE.

(a) STENOWIAPIlER. A courl or waster way direct that eiidncn, be tlmken
,tenographically and 1ia. appomint a MteI-al ]iet fio that Ii posc. Ihll, fees hall lie
lixed by tile court and nia. be taxed ulliniateli uk (o't,, in 4he discretion of the collit.
The cost of a transtript shall be paid in the first instance by the part, ordering the
transcript.

(b) STENOGIIAPIICit REPORT Oil -RANSCRIPT AS EVIDENCE. When.
e'ir tilie test iii3 (l a itit tne- at a trial ti -..a ing uhiit l st ei tcIolmht ally rerited
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is adnii,milde in e-Mvpid e at a later trial, it im. be prtied b% the trancript thereof duly
certifiedl by the persA)n who reported the te:-titony.

Comment: Paragraph (bl is deleted, and paragraph (e) becomes paragraph (b) in
the Florida rule. Paragraph (b) of the federal rule provides for the
aj;mcntment of one or inor- official court stenographeri. This Lou-
filets with C G. L. 4872. which permits the governot to appoint an-
officirl repor...: For this reason the committee thought best to c....
paragraph ib) of Federal Rule 80.

XI. GENERAL PROVISIONS
RULE 8I. APPLICABILITY IN GENERAL.

Thine h hi. .dll not appl3 It, mandanii, prohibition, quo annt; habea, corpui-
and bther ,'on-titLtional ritN., b-r to certiorari excepct a-, herein p-aeeiicall) provided;
nor -hiall tliy apply i0 -Iatutor leroe.-qin-i rehitin-g to adopa,,,n of children; changing-
ivanw. cf per.ons; renumal of di-ahilitie- of married wionien atnd nainor..; restoration of
unatic'; IcelzMns under &t-ahilitl and their etatn, hidlurd ,wd tennt; forcible entry,
unlavful entry. and unlawil dtainer, emtinent donmin; alidation of bond,; cire
facia. ; re.tabliz-inient of o-t jpaper., and rerord., i alidatiun of tax us.esIiunts;
gniardia lhip, and b,-toril: but tete ite.. shiall appl ,o alellate procedure in all
-ueh proeeediu--. In 1,robot, lroteding , oIl.1 the iule . relating to di-coverv, witno-Ae.
and -'itne.,s subpoonns, excepti. i ,. pre-trial procdure, and alppenl, shall ,overn.

Commient: This rule is adapted from Federal Rule 81. and it ia designed to pre.
rve certain constitutional remedies a. well as certain simplified
itutory procedural methods in Florida.

RUILE 82. JURISDICTION AND VENUE UNAFFECTED.
These rule, ,hall itot be on-tiud xtend or hnit the jurisdi, tion . ny of the

4,1,-t of Florida, or t' -wnue of ae,.ioi ,r-in.

Comment: The w.,' "the district court. of ,he United States" tace stricken, and
the words "any uf the courts of Floridr-" are substituted

RULE 83. REGULATION OF PRACTICE.
In all nintt(r., not providtil for by the'e rifle,, the e,,urt-, nai r-gulate their praci'ce

in any nianner int incon-iment nith these rules.
Comment: Adapte. Crom Ftieral Rule 83.

RULE 84 FORMS.
TL, tons i.intned in the Aipt diN of Form to the Feder.l Rule. of (':-' Pro.

,edmte illuztrate the itnplic.ty and brevit: of stateiicnt which the-e Florida Rule.
*.,ntemplate.

Comment: Adapted from Fedsral Rule 84.

RULE 65. TITLE
Tht-,e rule., may i.e knoun and .it.d a. the Flori i "ules o Civil Provedure.
Comment: Th. word "Federal" it changed to "Flori('

RULE 86. EFFECTIVE DATE.
Ti - rule-, will take i' on Jnnuar. 1, 1I4L. Tlhe govern all lproetAdini' in

a.tion, brought after they tak rffett and al-o all further proc- dan g. in action, then
I'eidInT, , Xcept to th, extent that in the 1l'iiiij n of th. ,,ourt tneir apiplication in a
1,artieadhr actioia l4nding lhin the nle,. lake PlIhel %ould not b( fea-able or would

ik iij1l.tIv-e. IIIl ld, (-%(nti the foiiiii'r l'ee'lie appliie-.

Coiment: Sare .4, federal rule .xcqpt zis to effetive datc.
e*,.., -j. Eiery att-rA..1- I., F:-rida is requev-ed to read the-te rules carefully and to suh.

mit criti im- and sxuve-,,rke to D 11, Rdfaarn, ( b-irman of the Florida S'ate Bar Associa-
tion committee which ervpate, .here rules. I!is taddre., is 120G dal .nt Builai., Miami, Fla.i
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PRESIDENT'S ANNUAL ADDRESS
By JuLIus F. PARKER

Members of the Florida Bar Association-
Distinguished Guests:

It is refreshing to see the Florida State Bar Association convened in a
normal annual convention. For four years we have been unable, because of
travel difficulties and the lack of sufficient accommodations and the absence
of our veteran members to hold a convention in the style to which we had
before the war become accustomed. It is a pleasure to see among you the
faces of so many of our members who have been away in the armed services
for the last several years.

It would be a matter of great pride to me if I could report to you that
during the past year we had been able to accomplish any one of our several
major objectives. That unfortunately, I cannot do. I shall refer to the progress
made on each of them specifically in detail, but I think that all that can be
safely said is that we have been able to do is to make a few faltering steps
forward. It would seem that in an enlightened civilization and in dealing
with men of superior training and intelligence that the improvement of the
administration of justice would be a simple and easy matter, particularly
where on 'six or seven distinct occasions an unusually representative group
of those interested in the improvement of the administration of justice have
met and affirmed and re-affirmed their desires to improve that administration
within our state. Unfortunately, however, the technicalities encountered and
the time involved in allowing every viewpoint to be heard has delayed a final
consideration of our long-fought battle to revise and modernize the rules of
civil procedure. The Legislature of 1943 authorized the Supreme Court to
adopt rules for the goverance of the courts of the State of Florida. Because
of this the Supreme Court appointed a committee which has completed one
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draft of the proposed new rules. You will hear shortly a report from Judge
Elwyn Thomas of the Supreme Court relative to what has been accomplished
along that line. It is my understanding that the committee has had within it
considerable differences of opinion. It will be recalled by the Bar Associa-
tion that on several separate occasions the Bar adopted as a project the for-
mulation of new rules of civil procedure, based as nearly as possible upon the
Federal rules. This idea received support for several reasons, first, it was
thought it would be well, in the interest of uniformity, to have the procedure
in the courts of Florida as nearly like the procedure in the Federal courts as
possible, provided this could be done without involving a surrender of our
traditions and an abrogation of our substantive law; secondly: We would get
the advantage of the work of many of the best lawyers of America who have
and are working to improve the administration of justice by unwrinkling the
impediments to justice found in the technicalities of procedure.

The Bar Association, on several occasions and after several heated de-
bates by goodly majorities supported recommendations that whenever the
rules were adopted they should cover both equity and common law. When
the Bar Association finally petitioned the Supreme Court to adopt a modifica-
tion of the rules of civil procedure the Supreme Court agreed that it had the
authority under the 1943 acts to adopt rules for the common law side of the
court but it determined that it would be unwise to make the rules applicable
likewise to equity, thus insofar as the opinion of the Supreme Court was
concerned, we lost one-half of our fight there. The Supreme Court concluded
in its opinion, after holding that it would not adopt any rules covering both
equity and law, that it also would not bodily adopt the Federal rules of civil
procedure since they were not by the court deemed adaptable to practice in
Florida. Many, I believe a majority, of the members of the Bar violently
disagreed with this conclusion but since it was the final authority to which
we could appeal, we have accepted it and have cooperated with the Supreme
Court Committee for the adoption of a set of rules which the Supreme Court
considered fitted to the history, tradition, and public policy of the State of
Florida.

I have been informed that when the Supreme Court committee has met
it has attempted to take what it considered best from the rules of various
states, revising them so as to be suited to Florida's law and make them the
vehicle by which we proceed in the common law courts of Florida. It thus
appears that while many very fine features might be embodied in the rules,
that the value of uniformity will probably be lost and a difficult situation
may arise toward reconciling the procedure in equity and at law and the
procedure which we must perforce follow in the Federal courts, thus creating
a situation where we will have to keep constantly abreast of three separate
rules of procedure, namely, the common law, equity, and the Federal.

In view of the fact that we will have until the 1947 Legislature to advise
and consult with the Supreme Court and its committee, it is my recommenda-
tion that this convention express itself on this matter after full debate to de-
termine the following questions:

1. Whether it is the desire of the Florida State Bar Association to re-pre-
sent to the Supreme Court a petition, again praying that whatever rules are
adopted be made applicable to equity and common law alike, and

2. That when those rules are in process of final formulation the Bar
Association state whether or not it would like for the Supreme Court and its
committee to follow, as nearly as possible, in the interest of uniformity, the
Federal rules.
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As your president, I believe it to be my duty to call these things to the
attention of the Bar Association for an expression of its wishes, particularly
since there seems to have been a considerable departure by the Supreme Court
committee from the expressed wishes and desires of this group. I say this
fully realizing that our powers in the matter are extremely limited and all we
have the power to do is to consult and suggest. Nonetheless, I think it would
be extremely unsatisfactory if rules of procedure are adopted in Florida which
do not meet with the general approval of the active lawyers in this state.

Let me state here that Mr. Justice Terrell of the Supreme Court and Mr.
Justice Elwyn Thomas and the members of the Supreme Court committee have
spent many hours in an attempt to secure for us within the limits of the Su-
preme Court's opinion a set of rules which has some fine features. Mr. Justice
Terrell of the Court has informed me that it is the hope of the committee
that it will eventually be able to work out a set of rules which can be con-
tained in one volume and which a lawyer can pick up and examine and know
that he has before him all of the rules covering the procedure in both the
courts of equity and of law. Mr. Justice Thomas will present to you a resume
of the activities of the committee so far and of its plans. It is my impression
that a large number of the lawyers in Florida have been disturbed by the im-
pression they have received that the Supreme Court's opfnion as it presently
stands possibly does not authorize the Supreme Court committee in its activi-
ties to prepare rules covering both equity and law. If it is the desire of this
convention, a new petition can be presented to the Supreme Court specifically
requesting that equity and law both be covered in one set of rules. The rea-
sons for and against this measure will no doubt be covered in the debate and
discussion which will follow the address of Lawrence Truett who has been
serving as chairman of the Bar Association's committee on civil procedure.
Whenever we finally get a set of rules which covers the problems today, it will
require constant vigilance to keep it in step with the future progress and
business methods and activities of the people of this state.

The problem of procedure is one which will always be with us. We have
allowed it, over the past one hundred years, to fall several decades behind the
pace of modern business and the conflicts of civilized living. I construe it to
be the responsibility of this organization, therefore, to acquaint the Supreme
Court from time to time with the problems which we as lawyers constantly
face in carrying litigation through the courts of this state. It has been said
that all great things are achieved as a result of compromise, and while many
of us may have very definite views which are contrary to both the opinion of
the Supreme Court limiting its rule-making only to the common law we must,
unless we desire a re-examination of it, accept that as one step forward
rather than to try to persuade the court while the rules are being made to
eover both equity and law.

A second, and equally vital problem, which has, and still continues to
face the lawyers of this state, is the inefficiency of its internal organizations.
We are a voluntary group, standing alone among all the other professions
which are practiced in Florida. We have no powers of coercion and yet each
of us, as lawyers must accept and bear the brunt of the wrongdoing of our
brethren without being vested with any power to correct such wrongdoing. In
addition-to that, inroads of every sort are made upon the field'which is gen-
erally considered to be the practice of law. We have had and dallied a long
time with the question of the permanent organization of the lawyers of the
State of Florida into a group, subject to the control of the Supreme Court of
the State of Florida. Because-many of us have had divergent views, either as
to whether it should be done, or, if it should be done, how it should 4e done,
thus so far nothing has been accomplished.
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There has been considerable activity on the part of the Board of Governors,

the Committees on Integration and Rules of Civil Procedure, and your President,
since the last issue of the Law Journal.

Limitations of space and time requiring brevity. of report, the members
of the Bar are advised as follows:

1) The Committee on Integration Rule met in Jacksonville on August 4th
and 5th, and worked out a tentative draft of Integration Rule to be
submitted to the Board of Governors.

2) On August 10th the President of the Association, in the capacity of
Notary Public, was honored to administer the oath of office to Justice
B. K. Roberts the freshman member of the Supreme Court. The cere-
mony was held in the Governor's office.

3) The Board of Governors met in the Lawyers Study (NOT LOUNGE)
of the Supreme Court on September 13th, and adopted, modified, and
tentatively amended portions of the proposed integration rule and
by-laws supplementing the rule. A Committee of the Board is now
working on the revisions agreed to at the meeting and same are to be
typed and furnished by the Secretary to all Board members as soon
as possible. Upon final approval of the Board of Governors, the integra-
tion rule and by-laws will be submitted to the Supreme Court.

4) The Committee on Rules of Civil Procedure met in Tallahassee on the
evening of September 12th and on 'the following day engaged in an
all-day presentation before the Supreme Court (en bane) of the re-
vised rules of common law and equity procedure, which previously had
been submitted to and approved by the Supreme Court and transmitted
to the Legislature. Only four members of the Bar appeared in oppo-
sition to the rules or to propose amendments or modifications. The
matter now rests with the Court.

5) The President met with the Public Relations Director and the Secretary
on September 12th for the purpose of preparing the ground-work for
public service radio broadcasts on behalf of the Association. The Pres-
ident also participated in the Board, Court, and Committee meetings
above set forth.

The mid-winter conference of delegates will be held in Jacksonville on
December 17th. Full details will be later announced by the Secretary.

RICHARD H. HUNT
President
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PROCEEDINGS CONFERENCE BAR DELEGATES
APRIL 15, 1948

MR. BEGGS: The Conference of Bar Delegates, preceding the 41st Annual
Convention of the Florida State Bar Association, will please come to order.
We are dispensing with any formalities in connection with the Conference of
Bar Delegates and you will be appropriately welcomed at the formal opening
of the Convention proper on tomorrow morning. This session, as you know, is
devoted to the consideration of the real problem of the Association, which is a
meeting of the Delegates from Local Bar Associations all over the State. The
Bar Delegates have been apportioned in accordance with the size of the Local
Association. This assembly has no power to bind the Association. But its
recommendations to the Association carry great weight, because of the oppor-
tunity for deliberation and consideration of the matters that are referred to
at these meetings.

The proceedings today are being wire recorded. Those speakers who will
have something to say, will please come forward and speak in front of the
microphone on the desk here in front of the platform.
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The principal matter of business for today is one of the most important
undertakings, in recent years, by the Bar Association. That is, the revision of
the Rules of Civil Procedure. The proposed revision has received wide publicity
by appearances in a supplement to a recent Advance Sheet of the Southern
Reporter, and in the April issue of-the Florida Law Journal. Any persons who
do not have a copy of the proposed rules before them may borrow a copy of
the Bar Journal on the Secretary's desk. I will ask that they be distributed
around, to those who do not have copies.

Prior to our deliberations, the Secretary will call the roll of the Local Bar
Associations. Each chairman of each delegation will please stand and state
the attendance of your delegation upon this Association.

... A roll call of delegates attending the Association meeting was had.
MR. BEGGS: We will now begin our deliberations. I read from the Con-

stitution of the Conference of Bar Delegates:
"The purpose of this Conference is to create a better understanding between

the members of the Florida Bar and a fair exchange of ideas among the dele-
gates to the meetings to the State Bar Association; to encourage and maintain
proper standards of professional conduct and to co-operate with the Florida
State Bar Association in its program and purposes. The Conference shall have
no power to make any decision binding upon the Association; but, after ap-
proved by a majority of the Conference, it shall be reported to the Association
for such action as said Association may deem proper. Propositions discussed
in and disapproved by the Conference, shall, upon a majority vote of the Con-
ference, be reported to the Association with a brief statement of the grounds
urged and opposed."

We will, of course, be governed by those regulations, in our deliberations
this morning, and throughout the day.

As I have already indicated, the principal item of business that will occupy
most of the day will be the consideration of the proposed Rules of Civil Pro-
cedure. These rules have actually been framed as a revision of the Common
Law Rules of Florida. It is to be hoped that if adopted and promulgated by
the Supreme Court, that at the same time there will be a companion revision
f the Rules in Chancery Cases. With that end in mind, Mr. Edward- McCarthy,

of Jacksonville, Chairman of the Chancery Practice Committee, is present this
morning with members of his Committee.

After the rules have been discussed, if anyone has any thought in connection
with the application of the rules to Chancery Practice, your suggestions will
be welcomed by Mr. McCarthy and his Committee.

Mr. John T. Wigginton, of the Tallahassee Bar, hag served very ably on
this Committee, as its chairman. He and the eminent lawyers that constitute
this Committee have devoted a great deal of their time and personal expense
to a formulation of these rules, having held meetings about the State, and
having met at length at Tallahassee with members of the Supreme Court and
its Advisory Committee in the preparation of the rules.

I will call Mr. Wigginton to the platform and turn the meeting over to him,
for a presentation of the proposed rules.

MR. WIGGINTON: Mr. President and members of the Conference:
This subject of rules is one which on its face appears to be rather dry and

technical, and one, which, to say the least, is not very interesting. But I am
sure that we will all agree that it is one that is vital to the practice of law
and in which we all, generally, do, and most certainly should, have a very keen
interest.

In order that you might know the situation in which this Committee found
itself upon being constituted, I would like, with your permission, for a moment,
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to go just briefly into the background of this question of rules for the
Association.

Those of you who have been in this Association and have been more active
in it than I have, remember that this work has been going on, by the Association
now, for perhaps nine or ten years. The lawyers of the State, with the co-
operation of the members of the bench, have been trying that long to effect
some reforms in our procedure at Common Law. The first problem that was
presented was, who had the right to promulgate' rules. The question arose as
to whether the Court, itself, could do it or whether it had to be done by the
Legislature. I think a committee of this Association went before the Court by
petition and was advised at one time that they considered it, primarily, a legis-
lative matter. So our Committee worked on a draft of a bill and tried, I think,
for two or three sessions, to get it adopted in the Legislature, giving the
Supreme Court the authority to promulgate rules of procedure at Common
Law. After much opposition and a very hard fight over the years, such a bill
was enacted. It gave the Supreme Court the right to promulgate such Common
Law Rules as it saw fit, which, when promulgated, would be final, but with
the condition, however, that that report of those rules be sent back to the
Legislature as a matter of information. When that hurdle was passed, the
Association felt then that it could go directly before the Supreme Court with
suggestions and with a proposed draft that would be acceptable and would be
adopted by the Court. I think, under the instructions of this Association, this
Committee prepared a draft of rules modeled almost exclusively after our Federal
Rules of Procedure.- That draft, that was prepared after many meetings and
much hard work, you might say, adopted the Federal Rules of Procedure for
the Florida Practice. The net effect of them was to abolish the distinction
between law and equity and to repeal all of our existing rules. We had, under
those rules, as we do in the Federal Court, only one form of action. Your
Committee filed that report with the Supreme Court by petition and asked that
it be adopted. At that time the Court did not feel that it was wise, either to
abolish the distinction between law and equity, or to adopt, in toto, the Federal
Rules of Procedure as the Rules of Practice in Florida. So the Committee's
recommendations and the report was rejected. I think it was rejected in such
way that this Association was given to understand very clearly that the Court
did not consider that now was the time or that this was the time to abolish
our old rules or to adopt the Federal system in the State of Florida. I think,
for the purpose of this discussion today, that it would serve no useful purpose
for us to go back and try to determine if they were wise in that action. I think
it can be said that was the action and I do not believe that any different
opinion is entertained by the Court today. Nor was it at the time this Committee
was constituted. The Supreme Court, itself, appointed its own committee to
work on this matter, and a committee of very able lawyers, and some members
of the bench, met from time to time with members of the Supreme Court in
an effort to suggest certain rules that might improve our practice at Common
Law. That Committee drew up a tentative draft and presented it to the Court
and the Court, I think, had it published. That was done shortly prior, I think,
to the' convention of this Association at Palm Beach. Most of you who were
at the Palm Beach Convention, remember what happened there. Some rather
strong words were used on the convention floor, expressing opinions as to the
Court's action in rejecting the Association's recommendations, and as a result,
the Supreme Court Committee, while not being disbanded, at least ceased,
temporarily, doing any work at all. They called the dogs off, so to speak, and
the matter stood in status quo. The Committee from this Association attempted,
from time to time, to get the matter again revived and some more work done
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on it to see if we could get together. But I do not think that those efforts met
with great success either. Therefore, when President Beggs came in and
appointed this present Committee to try to work on our Common Law Rules,
that, which I have briefly related, was the background of this question that
we were faced with when we were brought around to consider what could be
done. Your Committee has met three times since it was appointed; twice in
Jacksonville and once in Tallahassee. At our first Jacksonville meeting, we
thought that it was important and necessary that the first act we do was to
determine what course of procedure we would take. As we saw it, we had three
alternatives. First, we could still insist that all of our Common Law Rules
and our Equity Rules be junked, and that we go back to the Supreme Court
again, insisting on the Federal Rules or nothing. That was one course that
we could take. It would not have taken much work on our part, because we
could have re-adopted the formal report that was filed and go back and ask
that it be considered. However, a discussion with some members of the Court
convinced me that this course of procedure would be futile; that we would be
butting our heads against a stone wall; that no useful purpose would be
served; it would just tend to further aggravate the situation that had thereto-
fore existed, and nothing could be accomplished. The other course that we
could have taken was to assume the attitude that some members, some respectable
members of our bar had taken, and that some respectable members of our bench
had taken, and that is that no changes were necessary. That would have also
been a very easy course to have taken. We could have filed that report with
the convention at this meeting and have been discharged. However, the members
of the Committee did feel that a certain number of changes were highly desir-
able to improve the Common Law Practice in Florida, and we also felt that
some of those changes could be made acceptable to the Supreme Court. We
approached our duties with the attitude that the responsibility, after all, for
the adoption of rules, was not the State Bar Association's, nor our Committee's.
I have found it very easy to make suggestions to the man in the responsible
position, who has to answer for his acts, but when you are in that position, it
is a little more difficult to deal with a subject and you go a lot more slowly
because the responsibility rests on you. Therefore, this Committee realized
that we were in a position of trying to be helpful and working in co-operating
with the Supreme Court and its committee; realizing all the while that the
ultimate responsibility for any changes that are made, lies with the Court itself.
So the last course was the one that we adopted. We decided at that first meeting
that we would use, as a basis for our work, for the basis of any changes that
we might suggest, the work that had heretofore been done by the Supreme
Court Committee, itself, because they had made a number of very good sug-
gestions in the form of rules, and we would take that and the Rules of Federal
Procedure and we would work from there on out, retaining, if possible, as many
of our existing Common Law Rules as we felt were desirable and were still
capable of being used in the practice; those that were not, we would try to
amend them to make them usable, and then we would also incorporate into this
draft, new rules, patterned, as I say, primarily, after the Federal Practice.
After two meetings we developed a draft of rules that we thought could be
used as a working basis. We then asked the Supreme Court to call its committee
together. I might say here that from the very outset of this Committee's work,
Judge Glenn Terrell, who was Chairman of the Supreme Court Committee, has
been extremely helpful and co-operative in everything that we have done. I
have consulted and co-operated with him before our first meeting and since.
I might say that he attended our second meeting in Jacksonville, and sat in
with us and gave us the benefit of the suggestions that he had. After our
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draft was gotten up and we went over it and were satisfied with it, Judge Terrell
promptly called a meeting of his Committee. bn that Committee were two
Supreme Court Justices, in addition to Judge Terrell, as well as the other
very able outstanding lawyers of the States who comprised his Committee. Judge
Thomas, one of the members of that Committee, could not be present, and
Judge Wisehart, who was serving in Tallahassee, then, as an Associate Justice
sat in our meeting with us that day. We took the draft that this Committee
had gotten up and went over it rule by rule with the Supreme Court Committee
in joint meeting. The meeting was very harmonious; there were naturally,
differences of views, which were frankly expressed, but after the end of that
day and half of the next, we had succeeded in going through our entire draft of
rules, making such additional changes and alterations as appeared to be desir-
able and necessary, and finally wound up with the completed and final draft
which has been published, as President Beggs said, in the Advance Sheet of the
Southern Reporter and the Bar Journal, which is now before you for your
consideration.

Judge Terrell told me before I came down, and, by the way, I am very
sorry that he could not be here, but he could not. He asked me to speak
for him, however, in this respect. That between the time this convention
closes and your Committee goes back before the Supreme Court with
the formal petition for the adoption of these rules, we expect to get, and
hope to get from the members of the bar and the beuch, as many suggestions
as you might have concerning these rules. And when we feel that all of the
suggestions that we are going to get, are in, we will again call a joint com-
mittee meeting and take your suggestions one by one and go over them and
give them the very best that we have in the way of consideration. The spirit
on those two committees, I think, is splendid. There is no one on the Committee
who is dogmatic, particularly, or who has formed or advanced any fixed ideas
about them; we are all striving to give the bar and bench something that will
be helpful. So I want you to know that I will valuably welcome all of your
suggestions, and I want you to know that before we get through with our work,
that every suggestion that you, or anyone else makes, will have the very best
consideration that we can give it. And when we get through considering these
suggestions, we will make such alterations or amendments as may be necessary
to conform these thoughts and ideas of yours in a draft, and that, then, will
be the final form of the rules that we will propose by our petition to the Supreme
Court. So, there is no pride of authorship in this set of rules that we are now
considering. Many people have worked hard. We are proud of the work that
we have done, naturally, but we are not too proud that we close our eyes to
the thought that they cannot still be further improved. So with that in mind,
and assuring you that we do welcome, and will welcome your suggestions, we
will now hear from the floor on a discussion of the rules, individually. Or, if
you have any thoughts about the general purpose, we will be glad to discuss
those too. As you speak, come right up here, because we are wire recording
these proceedings.

MR. DeJARNETT: Mr. Wigginton, you left the inference, I think, that
the Supreme Court Committee has given their blessing and their approval to
these rules. I happen to know that a good many members of that committee
are violently opposed to them. Did you intend to leave that impression?

MR. WIGGINTON: Mr. DeJarnett, I did not intend to leave that impression.
I meant to state it as a fact. And, it is a fact. Now I do not say that every
member of the Supreme Court Committee was in Tallahassee when we acted
on this. I do not think all of them were. However, a quorum of the Committee
was present. All came that wanted to, or could, because they were all invited
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and given, to my knowledge, three weeks notice of the meeting. At that meeting
we took these rules one by one, and I would say ninety percent of the Supreme
Court Committee, as well as ninety percent or more of our Committee, approved,
unequivocably, every rule in this compilation. I would not doubt but what there
are some members of the Supreme Court Committee, violently opposed to these
rules. If you know anything about the composition of that Committee,-and
I wish Judge Terrell was here, because he appointed it-he purposely and
intentionally appointed on this Committee, men whom he pretty well knew
did not want any changes in the rules. On the other hand he appointed on
this Committee, men who wanted the old rules thrown out of the window and
the complete Federal Practice installed in Florida. He also appointed on this
Committee, men in between those two extremes, hoping, as he told me, to get
a very fair cross section of thought on the subject, believing that when that
Committee so constituted, came out and adopted a set of rules or approved
them, that they would be very good rules and had been looked at from every
angle. So I do not question your statement that there are some members on
the Supreme Court Committee who do not like the rules. However, I will say
again, as a fact and not an inference, that at least ninety percent of the Supreme
Court Committee present in Tallahassee, in response to the chairman's call,
approved, unequivocably, every rule in this compilation.

Does that answer your question?
MR. DeJARNETT: Yes.
MR. WIGGINTON: Are there any other questions, gentlemen?
MR. GETZEN: May I ask if the Committee has given thought, upon the

final adoption of these rules, as to when the effective date will take place, as
to the adoption? Of the practice?

MR. WIGGINTON: Mr. Getzen, I will state that that question has been
informally discussed in our Committee meetings, and I will say that in con-
ference with Judge Terrell, he raised that question and I told him that from
talking to my Committee-"I say my Committee"-our Committee, it was our
feeling and our desire that as soon as we could get a set of rules, that we could
agree on, that we were going to to propose them to the Court and ask that
they be immediately adopted and put into effect as soon as they, possibly could
be, taking into consideration all factors that should be considered as to the
time. We felt that as time goes on, there would be no real purpose served by
any unnecessary delay in getting a workable set of rules adopted. Judge Terrell
indicated to me, however, that he thought he would like to delay any final
action on the rules until at or about the time of the 1949 Legislature, so that
they could then promulgate these rules and pass them over to the Legislature
for its inspection, thereby giving the Legislature any opportunity it might want,
to do anything in its power toward making any changes. I think the Court
wants to be fair with the Legislature, the legislative branch of the government,
and not usurp any of its prerogatives. Now I do not know that Judge Terrell
was speaking for the Court. I am inclined to think that he was not. I believe
that was his own individual feeling about it. It may be that it was a feeling
sponsored by the desire to protect the Court in anything it saw fit to do, after
the Legislature adjourned and try them for two more years, and then the
Legislature could make the changes. Now I would like to have expressions
from the floor as when these rules should become effective in the event we can
finally come out with a set of rules, after all suggestions have been considered,
that are acceptable to the Court. I was only acting as the spokesman of our
Committee. I would be glad to hear your suggestions from the floor.

MR. RAILEY: If I may be permitted, as you went over these rules, I
found some in which I found some contradictions and inconsistencies. If I
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might point out, not speaking of just one rule, but, there are one or two things
at this point. And, by the way, I am one who thinks that there should be some
revision of our rules. I have practiced under the old rules some forty years.
So, it doesn't make a whole lot of difference. However, I do think the practice
could be improved.

Now take Rule 5, for instance. It abolishes rule days and process. Now,
if you turn over to Rule 50, Time for Traverse. When any garnishee answers
at the time required by law and so forth, he shall have until the next succeeding
rule day to file a statement traversing the allegations of the garnishment.
Also, in Section (b) of that same Rule 50, reference is made that scira facias
shall issue against such garnishee, returnable to the next rule day. Now that
may have been an oversight on the part of the Committee.

MR. WIGGINTON: If you will note there, Mr. Railey, in Rule 50 of these
rules, you will find that we have excluded from the operation of these rules,
the statutory forms of procedure where the procedure in accomplishing the
purpose of those statutes, is fully set out. In other words we have a number
of statutory procedures. We have a number of statutory remedies. The pro-
cedure for getting those remedies is set out in the statute and it is felt that
the procedure set forth in those statutes is excellent, considering the type of
action you are filing. So we have excluded from the operation of these rules,
those various statutory remedies where the procedure is set out in the statute
itself. We felt within the time limited, it would be impossible to go through
all of those statutory remedies and try to suggest rules that would amend the
statute and eliminate rule days and make all of those forms of procedure con-
form to these rules. Now these Common Law Rules apply especially to your
Common Law forms of action and not your statutory form of procedure. Is that
right, Mr. Pleus?

MR. PLEUS: That is correct.
MR. WIGGINTON: And that is the reason you find that in there. Now

we considered eliminating that rule entirely on garnishment. But, we turned
to our statutes and found that the provision of that rule is not covered in the
statute and therefore we felt that it should be included and retained in our
rules. You will find that is one of our old Common Law Rules. Rather than
abolish it and leave nothing there to cover the situation, we carried it forward
into our rules as we have on several other matters. But we tried to make it
clear, and I did mention that in the beginning-or I should have-and I thank
you for. calling it to our attention-that these rules will not apply to any of
your statutory remedies, where the procedure for getting that relief is fully
set forth in the statute.

MR. RAILEY: Referring to the same Rule 5, and then referring to Rule
13, paragraph (a), it says, "a defendant shall serve his answer within twenty
days after the service of the summons upon him, or not later than the Appear-
ance day fixed in the notice". Now there is no Appearance day fixed in the
summons. Does that refer to the summons or does that refer to some other
notice? It refers to an Appearance day. Well, the summons doesn't fix any
Appearancce day, except twenty days after the service. Now what reference
does that "Appearance" have? To what does it refer? "Not later than the
Appearance date".

MR. WIGGINTON: Yes, sir.
MR. RAILEY: Now there is no provision in this rule, as I see, for any

appearance.
MR. WIGGINTON: No, sir.
MR. RAILEY: Well-.
MR. WIGGINTON: There is a return date only as set forth in the summons,
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or, if it is a notice, then it is the day that you are to appear and file your
pleading. As in publications.

MR. RAILEY: That "appearance" refers to that?
MR. WIGGINTON: Yes, sir.
MR. RAILEY: It seems to me that that could be made a little clearer.
MR. WIGGINTON: Yes, sir. That was taken almost verbatim from the

Federal Rules, and I am sure that you are familiar with how that is done in
the Federal Practice. It is taken almost exclusively from the Federal Rule on
the subject, and that is what it refers to. There is no provision for appearances
under these rules, as it is now. You come in in twenty days and file your
defensive pleading, either motion or answer.

MR. RAILEY: In referring to Rule 9, paragraph (g). "A pleader shall
set up in the same action as many claims or causes of action in the same right
as he has". Then in the next sentence, "A party may also set up two or more
statements of a claim or defense alternatively or hypothetically, either in one
count or defense, or in separate counts or defenses." Then further down,-
in the last sentence, "A party may also state as many separate claims or defenses
as he has, regardless of consistency, and whether based on legal or on equitable
grounds". Now it seems, in the first place, this hypothetical proposition-I am
opposed to that. The alternative is all right but I don't think there should be
any hypothesis. You deal in hypotheticals. But in the last paragraph, particu-
larly, is the objection, that you may set up claims, legal or equitable. You are
combining there, law and equity in one; in your Common Law suit. We are
supposed, and as I said, the intention was, to separate them. Under our present
Common Law system we set up equitable defenses, which I think is not proper.
But I don't think we should try to combine them; try to combine equity and
common law in setting up that claim. Then you might just as well do away
with your equity branch of the Court.

Now referring to Rule 13.
MR. WIGGINTON: Before you leave that, do you want to finish discussing

that matter?
MR. RAILEY: That is all right.
MR. NWIGGINTON: I think you have a very good thought there. Of course,

under our Common Law practice, at present, the defendant can file equitable
pleas. You have no objection to that phase, here, where it says a defendant may
file separate equitable defenses.

MR. RAILEY. I have no objection to that. But I am talking about the
equitable claims that a plaintiff might file.

MR. WIGGINTON: Well, I think that is something we could give some
thought to. That, again, is modeled after the Federal Practice, but you can
understand why it would apply there, because there is no distinction between
law and equity and it is not present. Here we are preserving the distinction.
But, that is a very good thought and one that your Committee will give some
consideration to. In other words we will stay in the Common Law side of the
Court all the time in filing our claims. That is, it would be a Common Law
claim throughout and no Equity claim. As to defenses, they can still file the
equity defenses. We were perhaps led off there by patterning it after the
Federal Practice and that was overlooked. I thank you for calling it to our
attention.

MR. RAILEY: Now referring to Rule 13 again, paragraph (b) as to
presenting these defenses, in connection with paragraph (h) in the same rule.
"That the defense of failure to state a claim upon which relief can be granted,
the defense of failure to join an indispensable party", and so forth, and also
"(2), that whenever it appears by suggestion of the parties or otherwise that
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the court lacks jurisdiction of the subject matter, the court shall dismiss the
action." The party waives all defenses except he knows. Now why the repetition
in paragraph (h), setting up those defenses, or why that exception? In
paragraph (h).

MR. WIGGINTON: Mr. Pleus, that is one of the rules, I believe, that you
worked on. Will you answer it?

MR. PLEUS: I am not certain that I understand your exact question, sir,
and I wish you would re-state it.

MR. RAILEY: That paragraph (b) sets forth the defenses that may be
set up by motion.

MR. PLEUS: Yes. That is correct.
MR. RAILEY: Paragraph (h) of that rule says a party waives all defenses

and objections which he does not present, either by motion as heretofore pro-
vided. That is, I am referring back to (b). Or, if he has made no motion in
answer to a reply, except-now the exception is what I am referring to. "That
the defense of failure to state a claim"---. Well, in (b) you can set up that
defense. Under (b). Why doesn't he waive that, if he don't set it up here.
Why this exception, is what I am getting at. Why the exception from (b) ?

MR. PLEUS: Well, the point is that you set those defenses up by motion,
but, you waive those defenses which you do not present by motion. Provided
that you have made no motion, you cannot set them up in your reply, or answer.
Now, is that part clear?

MR. RAILEY: No, because (b) provides that you set them up in your claim.
MR. PLEUS: That is right. Now, then, these exceptions are that you

can set those up at a later time, because if your pleading does not set up a
cause of action, you are not entitled to recovery, regardless of when that is
made.

MR. RAILEY: Why set them up later? Why not compel them to set them
up all at once and get through with it? You insist on these two things.

MR. PLEUS: Suppose you did not set up the lack of an indispensable
party, and then the matter came on for final hearing or final judgment and it
was determined that there was an indispensable party. That was not the way.
But, can the court proceed to grant relief? It might not be developed until a
later time. That is the theory of the Federal Rules. The same as jurisdiction.
Whenever it appears that the court lacks jurisdiction, it makes no difference
whether you have ever raised it or not. And that is the purpose of those
exceptions right there.

MR. RAILEY: Referring to Rules 19,-this is probably-maybe-just a
typographical error. But, it refers to the judicial districts. It probably occurred
from copying the Federal Rule. "And may be served in any judicial district".
Now in Rule 20, as to depositions, paragraph (a) in the second sentence,
"after the commencement of the action, the deposition may be taken without
leave of court, except that leave, granted with or without notice must be
obtained if notice of the taking is served by the plaintiff within twenty days
after commencement of the action". Why the exception there? Rule 20 para-
graph (a)? Second sentence. I am just calling your attention in order to get
a more clearer explanation of these things.

MR. PLEUS: Yes, sir. The purpose is that the defendant is not required
to file his defensive plea until twenty days after the commencement of the
action. He, as a matter of fact, has not submitted himself to the jurisdiction
or responded to the process until that time. If, within that time, you want to
take the deposition, you must have leave of court. That situation might pre-
sent itself.

MR. RAILEY: Now Rule 30, (b) 1.-
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MR. PLEUS: I think you will find, as you go along, other typographical
errors, and, if you do, we will appreciate it if you will call them to our attention.

MR. RAILEY: Thank you very much.
MR. McCARTHY: Mr. President, I have an observation to make regarding

Rule 11, considering it a correction of Rule 4, requiring copies of contracts to
be attached to and made a part of the pleadings. I think that we might have
some consideration of our efforts to simplify the practice, as far as possible,
without placing on us the burden of unnecessary paper work. If I were to
require a copy of a simple promissory note or some such contract as that,
attached to a declaration. It is conceivable could be brought on a lot of things,
such as contracts. I think it would be best to require the plaintiff to set out a
complete copy of a long contract and make it a part of his declaration, and then
make copies of that to be filed in the clerk's office, to be served on a party.
These rules are to apply exclusively to common law practice, and I suggest that
the Committee take into consideration some limitation of this requirement,
that every contract upon which a pleading is based, must be copied, because
I think we can save a good deal of unnecessary paper work in that way.

MR. WIGGINTON: Thank you very much for that suggestion. In order
that you might not have to copy all of the voluminous documents and attach
them to your cause of action, sir, this rule contains this language Which I am
sure you saw:

"All bonds, notes, bills of exchange, contracts and accounts upon which suit
may be brought, or a copy thereof, or a copy of the portion thereof material to
plaintiff's cause of action, shall be incorporated in"-and so forth.

Now under that rule, if you have a voluminous document and your cause of
action depends on only certain material portions of it, of course the rule itself
excuses you from copying the whole thing. And, you attach copies of only that
portion affecting your suit. I think in fairness to the court, he is entitled to
see that, and when you start to serve, or leave with the clerk, under these
rules, a copy of your complaint for the defendant to pick up and take to his
lawyer, in order that he may know, properly, what you are suing him for, I
think, in all fairness, he is entitled to a copy. I do not know how you would
eliminate the necessity of furnishing the defendant with a copy of your cause
of action upon which you are suing, if the purpose of the rule to be accom-
plished. That is, if you are to serve with the summons, or leave with the clerk,
for him to pick up, a copy of your complaint or declaration. This is the same
language, almost, that is used in our existing Common Law Rules. Rule No. 16.
The one we are now practicing under provides that all bonds, notes, bills of
exchange, covenants, contracts and accounts upon which suit may be brought,
or a copy thereof, or a copy of the portions thereof material to plaintiff's cause
of action-the same wording as we have here-shall be filed with the declaration
and shall be taken and considered a part thereof. We have followed, almost
entirely, that language. So I think it is clear under the rule that if your cause
of action depends only upon a portion of a written document, all you have to
copy and attach to your complaint or your declaration is that portion material
to your cause. I do not see how we could get around, however, furnishing the
defendant with a copy of the same. If you are going to attach the original,
then I think the burden would be upon you, under the rule, to make a copy of
that portion you are suing on and attach it to your declaration and leave it
with the clerk for the defendant to pick up. However, we will give some thought
to your suggestion on that and appreciate it.

MR. HILL: I have two or three observations in the nature of an inquiry
rather than a constructive suggestion, because, admittedly most of us, or at
least I probably should confine my declaration to my own experience, have
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had a scant opportunity to give studied consideration to these rules. Or these
proposed rules. I would like to inquire, however, under rule 14, which has to
do with sham pleadings. On page 127 of the Bar Journal, where it says under
"comment", it is "similar to Common Law Rule 22, except that it extends the
sham plea rule to all pleadings or portions thereof filed in the cause". I merely
inquire if that statement is meant in the same way' or to the same extent that
apparently the English indicates. -"all pleadings". In other words may be
attacked as sham, all pleadings, including the complaint as well as the answer.

MR. WIGGINTON: We had this feeling about that and here is what the
discussion developed. Under the present Common Law Rule 21, on Sham Pleas,
it was only the plaintiff's prerogative to attack the defendant's defense, if he
considered it a sham, and it was incorporated as a plea in the suit. However,
under the form of pleading that will be followed in these rules, pleas are
abolished and you will file your defense in the form of an answer, to which,
or in which you can incorporate your counter-claim. Now the counter-claim
can be incorporated in the answer and the plaintiff then has his right under
the rules to file his reply to the counter-claim. Now, if his reply is merely
a sham, the defendant should have the same right to have that reply to his
counter-claim stricken as the plaintiff has the right to have the defendant's
plea stricken or his answer stricken. Now that is what we had in mind, that
if any pleading filed is a sham, whether it is filed by the plaintiff or the
defendant, the opposing party should have the right to call it to the court's
attention and have it stricken, if it is essentially a sham, and not to confine
that right and let it lie only in the hands of the plaintiff, as does our present
Common Law Rule 22. Now, that is what was meant by the language in the
comment.

MR. HILL: Then that language, as clarified by your comment, Mr. Wig-
ginton, would make it entirely in order to raise the question of a sham pleading
in the original complaint. That is, the defendant might then, very properly, in
his answer or by motion to strike, raise the question of the sham nature of
the original complaint.

MR. WIGGINTON: I think perhaps he could, although he has other means
of attacking a complaint that does not state a cause of action. If it does
state a cause of action and is entirely a sham, I think that defense would be
available to him and I think that it should be.

MR. HILL: The next question that occurs to me is one which is not at
all stated, but, under our Common Law Rules and our Procedure, whether
governed by statute or rule, pleas must be sworn to.

MR. WIGGINTON: Yes, sir.
MR. HILL: It has long been my modest opinion that that is archaic and

I know on many occasions clients inquire with regard to fact that an attorney
or party may swear that the plea or number of pleas are true, when in fact
he knows that they are not true. He is just merely urging it as a defense. Now
under these proposed rules the pleas are abolished and in lieu thereof the
answer will constitute a defense.

MR. WIGGINTON: Yes, sir.
MR. HILL: Nothing is said here that I have found, in the proposed rules,

but it is contemplated or would it be required that they have to be sworn to.
MR. WIGGINTON: I believe that is taken care of in Rule 12, under

"Attorneys". It reads this way:
"Every pleading of a party represented by an attorney shall be signed by

at least one attorney of record in his individual name, whose address shall be
stated and who shall be duly licensed to practice law in Florida, and he may
be required by order of court to vouch for his authority to represent and give
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the address of the party. Except when otherwise specifically provided by rule
or statute, pleadings need not be verified or accompanied by affidavit. The
signature of an attorney constitutes a certificate by him that he has read the
pleadings and to the best of his knowledge, information and belief there is
good ground to support it; and that it is not interposed for delay".

I think that would perhaps answer the question of whether or not it would
have to be verified.

MR. HILL: But the statute provides that the plea must be sworn to.
MR. WIGGINTON: That is right.
MR. HILL Then we have the exception there.
MR. WIGGINTON: Yes.
MR. HILL: That is why I raised the question. If it is provided by a rule

as distinguished from statute, then these rules, if they should go into effect,
supersede any prior rules but they would not supersede the statutory requirements.

MR. WIGGINTON: Well, it is our thought, and it is our opinion, and it
is the opinion of the Supreme Court, sir, that these rules will have the force
and effect of statute and repeal everything inconsistent with it.

MR. HILL: I think that answers the question.
MR. WIGGINTON: And so, similarly, as these rules abolish pleas, the

statute that requires pleas to be verified would fall in deference to these rules.
MR. HILL: Well, that would answer the question. Although the exception

in Rule 12 says "except where controlled by statute" or words to that effect.
MR. WIGGINTON: If the statute required that an affidavit in replevin,

you might say, or a garnishment answer must be sworn to, then you see that
would not be affected by these rules, because we have excepted those from it.

MR. HILL: Then you mean, unless a special statutory action requires
it, and procedure outlined under the statute, rather than a specific statute pro-
viding that the plea shall be sworn to-.

MR. WIGGINTON: Yes.
MR. HILL: There is just one other observation. It is apparent that a num-

ber of these rules, if not a great majority of them have either been a verbatim,
or practically so, a re-statement of the Federal Rules, or a slight modification
or change in phraseology, and we might cautiously regard what might be per-
mitted under Federal Procedure and what under our Florida Statutory procedure
would not be harmonized with them. For instance in special matters it is not
necessary to aver the capacity of the party to sue or to be sued, or the authority
of the party to sue or be sued in a representative capacity. For instance a
person or an association of persons. Perhaps I should stop right there and make
this inquiry. The Federal Statutes don't have some provisions that we do in
the Florida Statutes. It comes to mind, now, this fictitious name statute. By
virtue of this rule would it be considered necessary, or would it not, to, in the
complaint allege the compliance with the fictitious name statute. Where the
organization has taken a fictitious name. Our Florida Statute provides that
before a party may sue or defend he or they must comply with the fictitious
name statute. Before he can sue or be sued. I take it that rule is a condition
precedent. Would the effect of this rule be to place the burden upon the defendant
to raise that question?

MR. WIGGINTON: Will you answer that Bob?
MR. HILL: There is one thing that has been called to my attention, that

I would like to inquire into before I sit down. Rule 8, paragraph (a). The last
sentence, or, the last line thereof. "-except that the court may order a reply
to an answer or a third-party answer". To what does that refer? We have
no provision for bringing in any third party that I know of.

MR. WIGGINTON: Yes, sir. Thank you very much for that thought. We
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had adopted in our original draft, a rule relative to third-party practice. When
we met with the Supreme Court Committee and went over the matter and
discussed it, we decided that was one matter of Federal Practice that would
not apply to our State Practice so we eliminated the third-party practice rule,
which came along after this rule, and we did go back and take that out.

MR. HILL: Now in connection with Rule 20, paragraph (a). The pro-
vision that I mentioned and called attention to before. Rule 20, paragraph (a),
as to depositions. My attention has been called to the fact that this provision,
"served by the plaintiff within twenty days after commencement of the action".
My attention has been called to the fact that under the Federal Rule it is twenty
days after the service on the defendant. Now did you intend to follow the
Federal Practice or intend to do that this way. Now for instance you might
have an action and it might be commenced and the plaintiff might not be served
forty days, after you commenced your suit.

MR. WIGGINTON: Well, I will say this. Under the Federal practice, as
you know, when you file your declaration, you file a copy of it and process
forthwith issues and a copy of that declaration and the summons is served on
the defendant. Under the Federal Rules you have twenty days then to accom-
plish the taking of the deposition. Under the rules that we have adopted or
that we propose here, rather, we do not serve copies of the declaration, and I
guess you have noticed that. The first rule that we got up on this followed the
Federal Practice and required the serving of the declaration or a copy of the
declaration with the summons. However, in debating that rule, it was found
out that would materially, in many respects, increase court costs. The sheriff
would be entitled to his mileage for serving a copy of the declaration just like
he is entitled to mileage for serving a copy of the summons. He is entitled to a
charge for copying the declaration, even though you copy it and attach it. So
there are a number of fees the sheriff would be entitled to by statute if we
followed the Federal Practice by having a copy of the declaration served. We
talked to the Supreme Court about that and the Supreme Court Members of the
Committee, to see if there was some way we could get around that feature.
They thought it highly desirable that a copy of the declaration be served with
the summons, but they hesitated to impose upon the litigants, or their attorneys,
additional court costs. We made the suggestion that the Court, itself, expand
this rule and provide in the rule, the requirement of the service of a copy of
the declaration, but that the sheriff should not be entitled to any mileage for
serving it along with the summons. You gentlemen are familiar with the way
sheriffs operate and I think they are fair but they want the fee that the law
allows them, and they have a very strong organization in the State. The Supreme
Court-and I am only speaking for myself; I haven't talked to any of the
members about it-would be very reluctant to adopt a rule to compel a sheriff
to take any lesser fee. And we thought it might be a little unfair to ask that
they adopt such a rule because I do not believe they would do it any way.
So we left that out and provided that a copy of the declaration should be left
with the clerk and the summons shall issue immediately. Now I think that
answers one of the queries we had about the twenty days after the suit was
commenced.

MR. HILL: The rules provide that as soon as the declaration is filed,
the action is commenced.

MR. WIGGINTON: Yes.
MR. HILL: It provides that the court cannot delay the issuance of process.

It has to issue the very minute the 'declaration is filed. You cannot hold it up
with the clerk. The sheriff does that, or a special person appointed by the
court. The rule requires that it be served and not lay around thirty days.
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MR. WIGGINTON: I do not think that you could delay notifying the
defendant, if the suit was filed, for twenty or thirty days. The action com-
mences upon the filing of the declaration. You leave a copy of it with the clerk
for the defendant, process forthwith issues immediately to the litigant, just
like any other process, unless there is a multiplicity of parties-.

MR. HILL: Yes, but Mr. Wigginton, there is just one question that oc-
curred to me while I am on my feet. It occurred to me, in adopting a number
of the Federal Rules here. What position, or, if this was discussed with the
Supreme Court, did they take on the construction of this rule, or would they
feel bound, generally, as they are when any statute of another state is enacted
and we feel bound by the construction of that state on that statute.

MR. WIGGINTON: Yes, sir. I am sure I cannot speak for what the court
would think about that.

MR. HILL: Was it discussed at all?
MR. WIGGINTON: Yes, sir, and it was generally considered that the

Supreme Court would look to the interpretation of these rules by the various
Federal Courts in arriving at what they thought the proper operation of them
should be. But I submit, they are not bound by it, as they have decreed in
past instances when they felt that it wasn't right or just, and I think perhaps
we will have our own idea and interpretation of them.

Let us go back to this question of the service of the copy of the declaration.
One very able and outstanding lawyer here in the State, after these rules were
published, raised this question. He said that he doubted the wisdom of merely
filing with the clerk, for the defendant, a copy of the declaration, when process
issues. He said that it was his opinion that when a layman got a summons in
a civil action, that he did not consider it, usually, with great necessity for speed
in disposing of it, because of the way we have practiced in the past, if he gets
it to his lawyer in a week, it is all right, because his lawyer can go down and
file an appearance if the rule day is right on him, or he can have thirty days
or more in which to do it. Therefore he felt that the defendant getting a copy
of the summons served on him without a copy of the declaration attached,
might create a real hardship for his lawyer when he finally got the summons
down there and the lawyer would find that although he had twenty days to
answer, he really, has only about five or ten, because the client had been a
long time getting to him. He thought, therefore, that it was very important
that if we speed it up, the time for filing our pleadings, as under the Federal
Practice, that we should also insist that a copy of the declaration be attached
to the summons and served on the defendant himself. He said his experience
was that when the layman got a summons and attached to it was the declaration,
and he read that and saw what the man was saying about it, and how much
he was suing him for, and what it was about, he would be more inclined to rush
down to the lawyer than he would if he got just a summons himself.

MR. HILL: Might I make this suggestion. That in order to take care of
that you might make a rule requiring the plaintiff to mail a copy to the defend-
ant. -- of declaration. Within that twenty days.

MR. WIGGINTON: Yes.
MR. HILL: By registered mail, if necessary. That would avoid all of that

expense and would give him a copy of the declaration.
MR. WIGGINTON: We might consider doing that. I think that this obser-

vation made by this gentleman, has some merit to it. But I thought we might
do this. Members of this committee, if the convention approves this draft of
rules, might ask for a meeting with the Executive Committee of the Sheriff's
Association, and explain to them what we are trying to do in the way of rules
revision and convince them that it isn't going to cost them any more to take
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a copy of the declaration along with the summons and serve it on the man
than if they just carried the summons, and try to get an agreement out of
them that if the rule provides that they are not entitled to any additional fees
for serving the copy of the declaration with the summons, which, under the
rule, could be made a part of it and considered as one instrument, it would be
entirely satisfactory with their organization, and I believe there is a strong like-
lihood that the Executive Committee of that Association would be willing to
agree to that. I find that they are reasonable men and want to co-operate with
the members of the Bar and with the Court. If we can do that, then I think
perhaps the Supreme Court would have no reluctance to provide in the rule
that a copy of the declaration should be attached to the copy of the summons
and made a part of it and served on the defendant and the sheriff would be
entitled to only his regular fee for serving the summons and nothing else. I
believe there is a chance of getting that by, and if so, I, for one, feel that it is
highly advisable that a copy of that declaration be served along with the sum-
mons on the defendant. Because, if we are going to speed up the time to answer,
that the defendant should know, as soon as he is served, what the cause of action
is about so he will hurry on down and hire himself a lawyer.' After all, we
are interested in that too. And that would give the lawyer the full twenty days,
if possible, in which to prepare his defensive pleadings. That is something that
we had in mind, gentlemen, that arose after the rules were published and before
this convention. We are glad to have those kinds of suggestions, in fact all of
them that we are getting today, and those that we get later, and I want to assure
you that we will handle them the best way we can. That is at least one man's
thought on the subject.

MR. DeJARNETT: Before you get away from Rule 20, I do not believe
that Mr. Railey made it quite clear, the point that he had in mind. That Rule
as now drawn would permit the taking of depositions after the commencement of
the suit. It might be that a person is out of town on vacation for thirty days
and is not served. When he gets back he is served and he finds that the plaintiff
has taken the testimony of all of the witnesses before he even knew that he
was sued. I think it should be changed so that-let us see. On the seventh line,
where you say, "after commencement of the action" you should say "twenty
days after service of the summons."

MR. WIGGINTON: Thank you very much. Bob, do you wish to say any-
thing about that?

MR. PLEUS: No.
MR. WIGGINTON: I just wanted to make this clear in response to the

last few questions. First, with reference to any right to withhold the service
of process. I think such is clearly a violation of Rule 5-(a), because that requires
the summons, ad respondendum, shall be forthwith issued by the clerk and
delivered for service. I do not think there is any question but that immediataely
upon the commencement of the action you have to deliver that process for
service. Now with reference to the twenty day period that we are discussing,
within which time-that is, twenty days from the commencement of the action-
you have to get an order of court to take depositions, the original Federal Rule
provided that by leave of court after jurisdiction has been obtained over any
defendant, or over property which is the subject of the action, or without such
leave, after an answer has been served. The testimony of any person, whether
a party or not, may be taken at the instance of any party by deposition, upon
oral examination and so forth. Now we understand that notice of the taking
of that deposition has to be given in any event. So, you could not take the
deposition unless you would comply with the provisions in regard to notice.
That rule was found to be unworkable, and the revision of the Federal Rules,
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which took effect the 19th of last month, provide that any party may take the
testimony of any person, including a party, by deposition, upon oral examination
or written interrogatories for the purpose of discovery or for evidence in an
action or for use in both purposes. After commencement of the action the depo-
sition may be taken without leave of court, except that leave, granted with or
without notice, must be obtained if notice of the taking is served by the plaintiff
within twenty days after commencement of the action. Now the comment of
the Committee of the Supreme Court of the United States on why they were
making that change, was this. The retention of the requirement where a deposi-
tion is sought by a plaintiff, within twenty days of the commencement of the
action, protects the defendant who has not had an opportunity to retain courisel
and inform himself as to the nature of the suit. The plaintiff, of course, needs
no such protection. The present rule permits the plaintiff to take depositions
without leave of court, before the answer is served. Sometimes the defendant
delays the serving of an answer for more than twenty days, but, as twenty days
are sufficient time for him to obtain a lawyer, there is no reason to forbid
the plaintiff to take a deposition without leave of court before the answer is
served. In our opinion, Rule 30 (a) empowers the court, for cause shown, to
alter the time of taking of depositions, and Rule 30 (b) contains provisions,
giving ample protection to persons who are unreasonably pressed. In addition
to that, of course, in the taking of the deposition, you have got to give the
notice to the other party. So it occurs to me that having adopting the present
provision, we have fully safeguarded the party's rights in the matter and' in
no way would a delay be permitted by the delay of the defendant in not filing
his answer or serving his answer withih the twenty days and serving some
dilatory motion and therefore forestalling the right of the plaintiff to take
the deposition.

MR. DeJARNETT: Let me make this observation. We still do not get away
from the proposition that a man can be out of town and on the twenty first
day after the suit is commenced before he is told that he has been served, the
plaintiff can come in and commence taking his testimony. Now they say that
he would have to be given notice of it. That is true. But that notice can be
given by mail, and even though he might not be at his mailing address and
might not get it, it would not stop the taking of the testimony, and the taking
of the testimony would go on. You could cure the whole thing by striking the
language, "the commencement of the action", and inserting "the service of the
process".

MR. PLEUS: Yes.
MR. LASSITER: On the point of the matter just mentioned, may I suggest

that the Committee consider that if the words "service of process", or other
similar words are used there, you may not be able to take the deposition until
the process has been served, and the lawsuit may go on and should go on,
without regard to the service of all defendants.

MR. WIGGINTON: I think there is ample protection under the other pro-
visions of the rule, for the court to use, its discretion. And that is the very
reason that the problem that they ran into under the original rule, and they
have recently amended the rule, and revised the rule which we have in our
compilation. To get away from just such delays and obstacles as that.

MR. NORWOOD: This rule as it is now, works a definite disadvantage.
I will give you a sample of the experience that I had on it the other day. An
attorney filed a suit against one of my clients and I filed a motion to dismiss.
I did not file an answer. He served me with a notice that he was going to take
deposition of a witness out in San Francisco. Before the case had ever gotten
at issue. I went before the court and objected to him taking the deposition,
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because he had not read the rule and gotten leave of the court under the Federal
Rules. Then he went over to the court and the court let him take the deposition
any way. I had to hire a lawyer out there and pay him $250.00 to appear at
the taking of that deposition, and when the court finally got around to my
motion to dismiss, he dismissed the action. I think that this rule should be
changed so that the plaintiff cannot take the deposition until after the case
is at issue, because it may never get at issue, and there would certaily be no
necessity for ever taking a deposition. And that is just the one-sided application
of this rule and it certainly did work an injustice on my client.

There is one other matter here that I would like to refer to. This is Rule
8, paragraph (b).

MR. WIGGINTON: It is taken from the Federal Rules.
MR. NORWOOD: I filed a suit on an insurance policy and the defendant

came in and plead that I had not served him with proof of interest as well as
proof of loss. Well, I started looking around trying to determine how in the
world I could file some replication to that because the defendant insurance
company had waived, certainly, the filing of the proof of interest on the marine
policy. And I found out there was no provision in the Federal Rules allowing
me to file it in the case or set that defense up at all. Now that rule, it seems to
me, does not allow the issues in the case to be settled, or the proper matters to
be raised. Such as the statute of limitations that you could file on a claim.
You come in and plead the statute of limitations and you say, "well, it has
been waived". So, under this rule as it is at the present time, you would have
no opportunity to plead those things. And, if you construe that rule in con-
nection with paragraph (b) of Rule 10, it says, "in pleading the performance or
occurrence of all conditions precedent, it is sufficient", why you find yourself
out on a limb. Now, there is another matter and that is on this Rule 31, about
when the docket is sounded. The purpose of this is to speed up the trial of cases,
because that is what you are striving for, to get a decision. This practice that
we have, of sounding the docket only twice a year works a great delay. I think
that is one of the greatest delays in the administration of justice that occurs.
We all recognize that. I realize that in these small country circuits where
they have only two terms of court a year, and they don't have a jury but twice
a year there, that probably it is a good thing. That is a different aspect. But
in a county where there is a large population, the docket should be sounded
every month by the court. Then the matters on the docket could be disposed of
right away.

MR. WIGGINTON: I would like to reply to the last observation first,
because it is fresh in my mind, with regard to sounding of the docket. The Rule
that we have here, provides that as soon as a cause of action is at issue and
ready for trial, it can, by leave of court, immediately have a place on the trial
docket. If it is ready for trial. Now, the more I have worked with these rules,
the more I have been impressed with the futility of getting any rules for this
purpose. So much depends upon the judge who is working with them. You
have had the experience that I have had of going before the court and making
a motion because the mere wording of the rule has been violated. And the
court would smile at you and say "yes, I know that is the rule, but in my
discretion, I am not going to invoke it. I am going to give him a chance".
There is no way that you can devise a set of rules for the iron-clad binding
of all of the courts, where the discretion lies with the court to determine what
is right and just. I do not know what we can do unless we devise a set of rules
that are perfect, so far as we can make them, with the hope that the courts
will enforce them in such way as will do substantial justice between the parties,
and I have the confidence that our courts will do that, although sometimes we
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are not inclined to agree that what they are doing, is justice, at least not to
our clients. But I believe under the rules here, when a case arrives at issue,
no matter if the term has already commenced and is in progress, and the docket
has been sounded the week before, we can still go in and get the case on the
trial calendar and get it lined up and disposed of as soon as it can be reached,
and I do not see why that would delay the disposition of your cause. Now a
few minutes ago you made some reference to the fact that the rules worked
a hardship in certain instances where you had a defense where there is no
way of showing it under these rules, since replications and rebutters and sur-
rebutters and rejoinders and so forth have been abolished. And you gave the
illustration of where the defendant plead the statute of limitations and you
had no way to show that he waived it. Well, we felt that the rule that ade-
quately covered that situation was Rule 9 (e), which provided that averment in
a pleading to which a responsive pleading is required, other than those as to
the amount of damages, are admitted when not denied in the responsive pleading.
Averments in a pleading to which no responsive pleading is required or per-
mitted, shall be'taken as denied or avoided. Now, as a matter of proof, I think,
on trial you can show that waiver and you are fully protected because you
denied that the statute of limitations has run by him having plead it and you
having no other way to answer it. The burden is on him and you can show that
in your proof. Or you could amend your complaint, if you cared to, after he
raised it by his answer. But I know of no situation,-I know of none; there
may be some-where you cannot get before the court, every issue to which
you are entitled, under our present practice.

MR. NORWOOD: Mr. Wigginton, how would you get before the court,
the waiver of that insurance company on that proof of interest that I just told
you about. Under these rules or under the Federal Rules, either one.

MR. WIGGINTON: Well, he has plead that and you denied it.
MR. NORWOOD: No, I haven't denied it.
MR. WIGGINTON: Well, the rule denies it for you.
MR. NORWOOD: A waiver is an affirmative defense, though. That is

the point that I am making. It is not a denial.
MR. WIGGINTON: It is an avoidance under the rule. It is an avoidance

under the rule and you are protected in it. That is as I see the rule. Now,
I am not the man sitting on the bench ruling on it. But that is the interpreta-
tion of it and that is the way it operates in Federal Practice, so I am told.

MR. NORWOOD: What is the difference in filing a replication rather than
going back to amending your complaint. Allowing you to plead over. You are
just delaying the cause that much, it seems to me.

MR. WIGGINTON: Thank you very much for your comments, Ty.
MR. KELLY: I would like to make a suggestion here in so far as the

changes of rule days are concerned. All of the attorneys in Florida, here, have
been used to relying upon the summons, returnable on May Rule Day or June
Rule Day. Under the rules as suggested here, the summons will issue and
will be served upon your client. We discussed this several times, and again,
this morning, also. For those who live away from the county seat, it will be
necessary to get the client and ask him immediately, when were you served.
There is nothing on the summons to tell you. The client will say it was Tuesday,
Monday, or Saturday of last week. That will throw a burden upon the attorney
to immediately contract the sheriff's office to find out when that summons
was served on the client. For the benefit of the attorneys, I think there should
be some provision in here that that summons would carry a notation by the
sheriff as to the date when- it was served. We have many sheriff's offices who
will serve a summons outside of the county seat and the deputy will send it
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on through and the sheriff will finally get it to the cleark's office in two or
three days. I think the Florida lawyers have always depended upon the nota-
tion in the summons when the return should be made, and that thereafter, on
the rule day. We should substitute and have in there that the summons was
served on a certain date and then we could put it on our calendars to return
it twenty days from a certain time, rather than groping around and trying
to ask and ascertain when that twenty days is. I offer this suggestion, that
the rule should be set up and the summons should be set forth and when it is
served, the clerk notes right on there, so that when the client brings you that
summons, you can set it right down on your calendar as to your dead line date
for your pleadings.

MR. WIGGINTON: Mr. Kelly, I think that is a very good suggestion, and
a helpful one to the attorneys practicing at the bar. There is no provision in
the Federal Practice, which this follows, for doing what you say. And, for the
attorneys living away from the seat of the court it does provide an annoyance
and a little trouble. The only thing you can do is go back to the court file and
find out when it has been served and sometimes it causes delay and some ex-
pense, maybe, on a telephone call or a trip. It may be very helpful to have this
rule require that upon service of the summons, the sheriff note on the copy,
the date of service, so that when it is brought to the attorney, he will not have
to go and make an investigation to ascertain that fact. And, your Committee
will give full consideration to that suggestion. I think it is a good one.

MR. GRAY: In connection with Rule 20, referring to Rule 20. In the
practical situation, this rule differentiates, if closely read, and so does the
present Federal Rule, with a party that you seek to examine orally as a plaintiff,
and a witness. In the case of a witness you must serve the witness with a
subpoena and tender him mileage and so forth to get him in, just as examining
witnesses prior to the rules. But you will find in a practical case that some-
times these rules and the Federal Rules work an undue hardship. In this con-
nection I will cite you a specific case. The summons was issued against two
joint tort feasors arising out of an automobile accident. The son, who owned
the car, came in and retained our firm as counsel. He delivered both summonses
to us. Prior to the return date when pleadings were to be filed, on April Rule
Day, they served us with a notice to the effect that they wanted to examine
the defendant orally. We called the son and wanted to know if his father was
still in Florida. We have these tourists that come here and they get sued while
in Florida,-thank goodness for all of us-but we must protect them any way.
In that situation the son said "father left Sebring on March 7th", and the
notice was served on us on March 11th. I filed an objection because he was
a party in the case, and on the grounds that he was in Fairlee, Vermont, and
was not within the jurisdiction, and no travel expense or hotel expense had
been tendered him by the plaintiff, and in addition to that that he was a..
elderly man and had been sick. When I came before the judge, the attorney
for the other side presented an affidavit to the effect that they had contactea
the room clerk in Sebring, Florida, and one of my clients, the father, hadn't
left until March 14th. Well, he knew more about my client than I did. But
at the same time I was working with the son who was a local resident. Now,
then, we took affidzvits and that happened to be the truth, that he didn't ge.
out of Sebring on March 7th, because of railway accommodations. I did no.
know it and he did not know that he had been served. His son thought he
was going on March 7th but the court understood there was good faith in
every respect, but at the same time he said since the old man had entrusteu
the son to look after the suit, then we must, mind you, before we had tne
return date of the summons, bring this man back at our cost and expense, from
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Fairlee, Vermont, which brings up the question as to whether notice on an
attorney is notice on your client. None of you know where your son is right
now, or your wife. You think you know. Now, then, it is all right to speed
up the thing. It is all right for the plaintiff to have a good chance. But we,
as attorneys, after receiving a summons in a case, are not only morally bound,
we are legally bound, we are ethically bound and sometimes financially bound
in connection with the handling of the defendant's case. Whether you be a
plaintiff's lawyer or a defendant's lawyer. You are going to be on each side
of the fence one time or another. And I say that when they make you bring
a man back from Fairlee, Vermont, in a Common Law case, what method of
appeal would you take from that. If I fail to bring him back, they strike the
defensive pleading and enter judgment by default. Then you go to the Supreme
Court on the slim grounds of 'whether the particular circuit judge exercised
arbitrary and unreasonable discretion, which is very, very dangerous. On the
other hand, if the plaintiff is out of town and fails to come in for oral examina-
tion, what happens in his case? The court cannot punish him for contempt
because he isn't there. He might not ever come back. In his case, the plaintiff,
as long as the statute of limitations has not run, can come back and probably
get it before some other judge, and that is the extent of the punishment he
is given. I say to you that it is going to hit each and every one of you between
the eyes, whether you are a defense lawyer or a plaintiff's lawyer, in connection
with these rules. I would like an explanation on that. Now I am not talking
about a witness. I am talking about parties. And I am talking about notice
on the attorney in connection with the parties. What about the proposition of
the man who was in Sebring at the time, the son thought he was in Vermont,
and so did I. There is another thing in there that I do not quite understand.
I want to call your attention to Rule 15 (a). All of these rules sound good on
paper but when you get before the court they might be good, very good, if
the court is with you but they certainly are bad if he happens not to be with
you on the thing. Now where you are in a circuit where you have five or six
judges, I will venture to say that amendment during trial of a case is a discre-
tionary matter, because we have a statute on that. I say you would get, if
you had seven circuit judges, seven different rights to amend during trial.
On the other hand, let us say, on a negligence or some other such action, you
might wind up and find your client has been convicted of bastardy.

MR. WIGGINTON: Just a moment. Let us try to handle this a little dif-
ferent as we go along, and try to iron out some of the real difficulties that we
all have from time to time in our practice. We are endeavoring to protect the
rights of our clients and keep the cost of litigation at a minimum. I recognize
the truth and the seriousness of the objections that have been brought out in
the operation of these rules on depositions. Sometimes we are set down, and
we don't like it a bit. We would like to get out of it. The only answers that we
can make to a lot of these objections is this: They are already a part of our
Common Law Practice. This rule that Mr. Gray has discussed, is already a
part of our Common Law Practice. It has been made so by statute and affirmed
by the Supreme Court by a recent decision. Of course it does not mean that
it is a good rule, necessarily, but it does mean that it it is now a part of our
practice. We have incorporated it in our draft, and when we got through, we
felt that our draft would contain all of the rules on the subject. I might call
attention to the rule that is being followed in the Federal Courts. It is aggra-
vating at times when you are on the small end but it is a mighty fine rule to
have in order to keep your client from losing a cause of action. It is working,
and it is working well, and it is well thought of by most of the parties who
are using it. Especially if it is of vital importance to them at the time. With
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regard to the hardships in the operation of this rule on depositions, may I
come back to the statement that these rules are merely tools in our hands and
the hands of the court to try to see that justice is done and that our cases get
to issue as quickly and cheaply as possible. Our rules provide for the entry
of orders by the court for the protection of parties in a cause. Of course you
have to go back to your court. If you are served with the notice of the taking
of a deposition under circumstances that are unduly burdensome, or expensive,
again, your court is your only protection. You go to your judge. You go before
him and state your reasons and he has authority under these rules to prevent
the taking of the deposition, or, have it done under circumstances that are
just and fair. Now I know of no one we can trust for the proper adminis-
tration of these rules other than our judges. Now and then they will make a
mistake, but, they are human. They do not make as many as could be made.
But again I say these rules on depositions are of vital importance in the prac-
tice of law in getting your cause of action before the jury as quickly as possible,
and in fact they may save a cause of action that otherwise might be lost. They
are highly valued by those attorneys that use them, and while they are not
rules to which you cannot find some objections, either from the standpoint of
convenience or for getting into court quicker than you want to get there, and
having to meet the jury quicker than you think it is time to meet it, or it is
costing you something that you would not like to have to pay, nevertheless,
I think that they are excellent rules; they are already a part of our practice and
will be an indispensable part of our practice.

That is about all that I can say, I think, in answer to what Mr. Gray has
had to say about it. These rules are going to be handled by our judges and I
think we are going to have to rely on them to enter an order to protect you
and your client.

MR. GRAY: Just one other matter. Personal notice on the client and
personal notice on the attorney, on every one of his clients and knowing where
they were at one time. I don't think any of us keep up with our clients after
the caseis over. Now I think if we are going to have these rules of practice,
there should be something to protect the client and the attorney in connection
with notice if they go out of town without your knowing they ate out of town.

MR. WIGGINTON: Well, I think that is a serious matter to which we
should give some concern. I, personally, have long followed the practice of
being no more interested in my client's law suit than he was. And when he
is sued in an important case and runs out of own on me and does not let me
know where I can get in touch with him, and as a result, some of his rights
are sacrificed, I think that it is his funeral and not mine. And I think when
a man is being sued and it is a matter in which depositions might be taken at
any time, he ought to exhibit at least the degree of interest in his own welfare
to keep his lawyer posted as to where he can be gotten hold of so he can
answer interrogatories when they are propounded. I realize that some of them
do not do that and they are perhaps not interested in the case, and we might
have a good case and might have it on a contingent fee and are more interested
in it than he is, maybe, but it is one of those things that will come up, I
think, from time to time and we are just going to have to bear the gaff here
and if he runs out from under us and we cannot put our finger on him to
answer a court order, service, the burden nevertheless, is going to be on him,
and he will have to answer the consequences.

MR. BRADFORD: Mr. Wigginton, are these rules to take into consideration,
service on non-resident owners of automobiles? Does it follow that section of
the statute providing for that service, or is that service to be returnable at
rule day, or how are we going to get around that?
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MR. WIGGINTON: Are you speaking of the statute, now, that provides
for service on the Secretary of State.?

MR. BRADFORD: Yes, sir.
MR. WIGGINTON: I do not see anything in these rules that would bear

on that.
MR. BRADFORD: We can't tell from the rules, whether or not service on

the Secretary of State under non-resident ownership is still effective under
the twenty dhys return date, or what.

MR. WIGGINTON: Well, suit on a non-resident would be classed as any
other suit at common law under these rules, and the method of getting service
on him by statute would be followed just as is the method followed in these
rules in service on the defendants.

MR. WIGGINTON: Do you agree with that, Bob?
MR. PLEUS: Yes.
MR. WIGGINTON: It might be advisable, if the convention feels that it

is, to write an exception to take care of that class of case. Frankly I do not
think that question arose during our discussions. We will be glad to make a
note of that and go into it at our next committee meeting. It may be wise and
we would like to hear from others on that point, as to whether you think it
is wise to write an exception in the rule in those cases where service is made
on the Secretary of State allowing them a longer time for answering.

MR. BRADFORD: Rule 20 seems to be a popular rule and everybody has
taken a shot at it. What happens under that rule in the event you do not get
service or the service is no good? And then you.go take a deposition of a man
and go to all that trouble and you may not have good service on him. You
are assuming in here when you file the suit, if you leave the rule as it is, he
is bound, he is in court. He may not be in court and he may never be in court.

MR. WIGGINTON: Your question is, what happens to him?
MR. BRADFORD: Yes. You serve a deposition notice on him and he

hasn't been served and you cannot get legal service on him.
MR. WIGGINTON: Well, if you do not have service on him, and you may

never get it, you will not jo to the trouble of taking a deposition and giving
him notice on the chance that you might catch him later, then he can appear
on the chance that he might be caught later, but if you cannot get service on
him and he is apparently out of the state-.

MR. BRADFORD: This says on deposition thought, you may have him
in court. And you may not. have proper service. This says from the time of
the commencement of the suit you can serve the notice.

MR. WIGGINTON: That is right.
MR. BRADFORD: Then he has to gamble on appearing or not appearing.

You may not have service and you may not be able to get proper service.
MR. WIGGINTON: Well, that is a chance that he can take and that you

can take, if you care to take a chance on disregarding it or if you care to take
a chance on finally catching him.

MR. BRADFORD: Going back to these pleas that do not have to be sworn
to, you say that it is the interpretation of the committee that a plea of not
guilty,- I mean while we had pleas-had to be sworn to, and under these new
rulcs you don't have to swear to them, but that in practically all instances
they had to be sworn to because the statute required it. Such as replevin. Who
is going to decide which one of the statutes in a proceeding where an affidavit
is required, should be followed and which one is not?

MR. WIGGINTON: The judge would be the logical man, I think, to make
that decision. The rules provide they shall not operate in those certain statu-
tory proceedings' or remedies where the procedure for the litigation of that
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matter is fully set forth. And your judge would pass on whether or not the
method that you are pursuing, the procedure for that is set forth in the statute,
or whether it is not. It is either there or it is not there. If it is not there,
these rules would apply, if it is, why they would not.

MR. BRADFORD: The judge would not have a chance to pass on that
until after you had filed your pleadings. And a plea of not guilty is a statutory
proceeding the same as an answer in replevin.

MR. WIGGINTON: Statutory proceeding in what kind of cases?
MR. BRADFORD: A common law suit. You have a statute in each instance

prescribing that certain things must be sworn to. Now if you leave it to the
lawyer to take it upon himself to tell which one of those he shall follow and
which one he shall not follow, you don't get a chance to consult the judge about
it until the other side has already attacked it. And maybe you have lost, then,
the property that you are trying to preserve for your litigation.

MR. WIGGINTON: Well, now, let me say this. In case of that, perhaps you
had better swear to it, but I don't think any cause of action would be dismissed
by the court because you should of sworn to something that you did not. I do
.not think the court would ever abuse its discretion in that matter.

MR. BRADFORD: You have a lot more faith in some of the judges than
I do.

MR. WIGGINTON: Are there any judges in the audience? Now our Pres-
ident calls to your attention that we will adjourn for lunch at 12:30 but we
will proceed with the discussion if there is any more, until that time.

... To which inquiry there was no response.
MR. WIGGINTON: There are some members present, I believe, of the

old committees on rules, that have worked on this subject down through the
years and who I hope have had an opportunity of examining this draft. They
have a wealth of knowledge and experience in connection with this subject that
I think, perhaps, would be very helpful to this conference in determining whether
these rules are acceptable. I hope and wish that they would feel free to take
the floor and express their views. I haven't talked to them so I might be sticking
my neck pretty far out. But I do respect their opinions on the subject because
they have been through the mill, so to speak, and have had a lot more experience
with this than I have had. Would any of you gentlemen like to be heard on it?

MR. GRIFFIS: In connection with the service of pleadings it seems to me
in view of the fact that defaults are to be entered for want of service of
pleadings that there should be some provision made for proof of service. There
does not seem to be. I realize that is true in the Federal Rules, but in our
Chancery Practice, we have prescribed nothing for proof of service of pro-
ceedings, or notices and so on. Now, again, I notice here in Rule 8 and again
in Rule 13, we have references to cross-claims. I do not believe that we have
such a thing in our practice as a cross-claim. I am thinking that perhaps this
is merely a carry-over from the rules which were adopted by the Supreme Court
where we do have the cross-claims between defendants, and I think perhaps
that on proper study we should strike out the "cross-claim" wherever it appears
and substitute the proper words, whether it be "counter-claim" or "set-off".

MR. WIGGINTON: We thank you, sir.
MR. HILL: May I be heard again?
MR. WIGGINTON: Yes, sir.
MR. HILL: I want to make an observation in connection with what was

said about the proof of service. We have recently, in Miami, the Committee of
the Bar Association has submitted to the Circuit Judges and the Judges of
the Civil Court of Record and the County Judge, among other things, in the
interest of simplifying procedure and in an effort to avoid the necessity of
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this old archaic effort-wasting and time-consuming habit of making an affidavit
of mailing by the secretary in a law office, backed up by the oath of another
secretary who is a notary public, the affirmative act that she licked the postage
stamp and stuck it in a certain receptacle in a certain building at a certain
hour, in a certain way, on the assumption that the United States mails would
convey it to its destination, and all of our judges have concurred and have
approved a certificate of the attorney that he has either mailed on a certain
date, or 'delivered to the address of the addressee, whatever the pleading is or
whatever the notice might be. I would like to suggest that the Committee con-
sider, if it is such a matter for consideration by the Committee, that such a
provision be incorporated in the rules. That is leaving out, now, the affidavit
of mailing. Let us take an example of mine in Miami Beach. And, the Chamber
of Commerce did not ask me to mention this. But, during the season its re-
quires a considerable time, by reason of traffic conditions there for a journey,-
for an attorney from Miami Beach to come over to Miami and vice versa and
try to serve pleadings on the attorneys in the area. That is a situation, but prob-
ably in a lesser degree in all parts of the state, I presume. In populous counties
it might be entirely necessary for a counsel to travel many miles to effect
personal service. And if the certificate of the attorney of record, who is an
officer of the court, to the effect that he placed in the United States mail, or
mailed to the addressee, or that he had service made personally at the office
of the addressee, isn't that as good as any other method, or, if not, I would
like to know why it would not be.

MR. WIGGINTON: Thank you very much. This question of the attorney's
certificate in lieu of proof of service was discussed at a joint committee meeting
of our Committee and the Supreme Court Committee, and I think that Judge
Wisehart and Judge Paul Barnes both told about the practice in Miami and
Dade County and it appealed very strongly to the members of the Committee.
We too thought it would eliminate an unnecessary amount of useless paper work
and the work of some secretary, which, of course was all right, who was no
more responsible than the attorney himself. Mr. Pleus has just reminded me
and I want to remind you that we wound up on the 29th of February to get this
ready by the First of March, to get it published. Judge Barns, as I recall,
volunteered to draft such a rule and incorporate it in these rules. But, in the
bedlam and the rush, Judge Barns was to draw two of them and one of them
I recall discussing with him later and he found that the statute which delegated
to the court the authority to promulgate these rules, prohibited him from
getting up the kind of rules that he thought he should get up. So he dropped
that, I know. And I imagine he forgot about the other one. But we will make
a note of that and remind Judge Barns when we get through here and try to
get such a rule as that promulgated and incorporated into our rules. We think
it would be very helpful and I am glad that you called it to our attention.

MR. WIGGINTON: Is there any further discussion?
MR. ROSS: In this discussion, I do not know whether you decided it would

be well to serve a copy of the declaration on all of the defendants or not.
MR. WIGGINTON: It was under discussion.
MR. ROSS: Quite often in a Common Law proceedings, we have a similarity

of interests between a number of defendants. That is, John Jones and his
wife, Sam Smith and his wife and a whole lot of children, who have a community
of interest and will be represented by one attorney. Now I suggest that it is
going to entail a lot of paper work if we have to, in a suit of ten defendants,
or something like that, and they are going to be represented by one attorney,
to have each one of them served with a copy of that declaration. Frankly, I
don't see why it is necessary to serve each of those defendants, who have a
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community of interest, with a copy of the declaration. You might provide in
your rules that where there is more than one defendant, that you shall
leave an additional copy there.

MR. WIGGINTON: Yes, sir.
MR. ROSS: To take care of that. Now one other thing that I wanted to

call to your attention, there is a dissimiliarity of procedure among the judges
of the state relative to the issuing of writs of mandamus, covered by Rule 59.
Some of them prefer to issue an order for an alternative writ of mandamus
and some prefer to issue the madamus itself. It is provided here, in Rule 59
(a) that when an alternative writ of mandamus or prohibition or writs of quo
warranto shall have been issued, the court shall allow such writs to be amended,-
no, that is not it. Back up to Rule 57. "Proceedings in mandamus shall be
instituted by petition setting up as briefly as may be, the basis for the relief
prayed. If the petition makes a prima facie case, the court will issue the
alternative writ or it may issue a rule to show cause on a return day certain,
why an alternative writ should not be granted". You are making it mandatory
for the court to issue the alternative writ, if the court elects to issue an alernative
writ rather than for the court to issue an order to the clerk to issue an alterna-
tive writ. There is a difference in practice among the judges as to that
procedure.

MR. WIGGINTON: Well, sir, on that matter of mandamus, we recognized
that there was quite a variance amongst the several circuits, or amongst the
judges of the several circuits as to the procedure. Some liked one way and
some liked another. But for you, practicing in Lauderdale, if you are called
upon to get an alternative writ out of the Circuit Court of Lee County, there
is no way in the world that you could know how to proceed until you went over
and talked to the judge. There were, as I said a while ago, in our Common
Law Practice, just two short rules on extraordinary writs, and each court
does as it pleases. Now this is setting it up in such way that you would know
how to proceed, whether you were filing the case in Miami or Pensacola, when
you were sitting in your law office here preparing your case. We went into
that quite in detail and we have taken, as a basis of these rules, the procedure
and practice in the Supreme Court of Florida, when you invoke the original
jurisdiction of that Court. We used that as our pattern and we tried to develop
in these rules on extraordinary writs, a pattern where, no matter where you
are located or no matter where you are going to bring your action, you will
know how to proceed and what procedure to follow when you get there.

MR. ROSS: This is the experience I have had in my practice, and that
is they say, upon the filing of a petition, it may issue a rule to show cause,
on a return day, why the alternative writ shall not be issued. And then they
have a hearing on the matter of whether they shall issue the alternative writ,
then it is determined whether it should be made preemptory. Most courts
generally just give the order for the alternative writ.

MR. WIGGINTON: I think most courts do, but that is something else
that is a rather dangerous procedure, in not knowing what the court is going
to do. Now, you can walk into the court with your petition and lay it before
him and the other side has not been notified and they are not present with an
opportunity to say anything about whether your petition states a cause of action.
The court under this procedure issues his rule to show cause on a certain day,
five days hence, maybe three days or maybe two days, depending on the cir-
cumstances, why the alternative writ should not issue. The defendant can come
before the court and point out that no cause of action is stated, and the court
can refuse to issue even the alternative writ. However, if upon that petition,
the court is satisfied a cause is stated, he issues the alternative writ and makes
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it returnable on a day certain and then the defendant has a chance to go off
and prepare a return. It is a little more complicated procedure than is some-
times followed by some of the courts, but again we are trying to get a pattern
that will protect the interests of all parties, and if your petition does not state
a cause of action, there is no reason why a man should have to employ an attor-
ney who then has to sit down and brief the law and file a return, and come in
and gets discharged, when he would have a chance to go before the court, in
oral argument, and point out that the petition does not state a cause, whereupon
he gets it dismissed and is through with it.

MR. ROSS: It seems to me like these extraordinary writs have always
been labeled as "speedy writs". The effect of that order to show cause why. no
alternative writ should be issued, is further and further and further delaying the
case. We are sacrificing speed. Thank you.

MR. WIGGINTON: Thank you, sir. We are trying by these rules to get
away from delays, but some times you can get your cause of action speeded
up to where a man will lose his rights, and I think they should be framed in
such way that the rights of all parties will at all times be protected, consistent
with an expeditious handling of the case. And while you say the rule to show
cause is superfluous and should be replaced by the mere issuance of an alterna-
tive writ, you may be speeding up the part where the defendant would not
have a chance to object and have the entire proceedings thrown out and the
alternative writ refused, but the burden is then on him to prepare his return
and assemble his evidence and his law and go before the court prepared to offer
his evidence, perhaps, in the event the court doesn't agree that a cause of
action is not stated in the petition. This is the practice that has been going on
for years in the Supreme Court, that we have all used, and we think that it is
fair. The court can speed up the day for the return date of that rule and issue
the alternative writ twenty four hours later if he sees fit to do it, or he can
make it five days. So after all we come back again to the question of the courts.

On this question of the multiplicity of the copies of the declaration, when
you are suing a number of parties who have a community of interests and in
all probability might be represented by one attorney, again we get back to the
point where most any rule is going to cause some extra expense, perhaps, and
inconvenience. I don't know who would be the judge, where a man and his wife
and six children are being sued,-who would be the judge as to which of those
children should get a copy of the declaration or which should not or, if none of
them should. Very often children at eighteen are married and have their own
separate household, or may be at outs with the old man, so to speak, and they
wouldn't want his lawyer. Now who is to say whether that man should have a
copy of the declartion served on him, as a child, and none on the balance? I
don't know, but I think we are getting into dangerous territory when you are
going to leave it to someone's judgment as to who should get a copy of the
declaration and who should not. Now if our rule requires that a copy of the
declaration shall accompany the summons,-we know that they have all got
to be served with the summons-then we had better be on safe ground and let
everybody get a copy of it, or, do like we have it in our proposed rules now,
and just leave one copy with the clerk if you are suing one man, or two copies
if you are suing two or more, and let them pick it up at the clerk's office. Let
them shuffle for themselves if they are going to get separate counsel. But
that is a matter that we are going to give further discussion to, and I appre-
ciate your suggestions about trying to get around having to make so many copies
of your declarations to be served.

MR. BEGGS: Gentlemen, I am sure from the discussion thus far of these
rules, you have gained some idea of the tremendous amount of work that Mr.
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Wigginton and This Committee have done. I am certain that you have been
impressed with his knowledge of practically every question that has been raised.
Bob Pleus has been called upon only once. This discussion will resume this
afternoon in this room at two o'clock. We are about to adjourn now for lunch.
I know you will be interested in some announcements that I am about to make.
Let me encourage you to be back as promptly as you can for the afternoon
session at two o'clock. We will try to conclude that session for all of you to
enjoy some pleasures this afternoon as well as this evening.

We have an expression of regret from Judge Louie W. Strum, U. S. District
Judge, because of his inability to be present and conveying his best wishes for
a successful meeting of the Association.

The Conference of Bar Delegates will now adjourn to be reconvened at two
o'clock this afternoon. Please be back as promptly as possible for the afternoon
session.

... The Conference of Bar Delegates then adjourned until two o'clock
P. M., Thursday, April 15th, 1948.

AFTERNOON SESSION

WEDNESDAY, APRIL 15, 1948, 2:00 P. M.

MR. BEGGS: Gentlemen, the Conference of Bar Delegates will come to
order. Upon the conclusion of the discussion of the Rules of Civil Procedure
this afternoon, we will receive the reports of-several committees who have im-
portant proposals for consideration by this Conference and by the Convention.
.I suppose there will be sufficient time for that later this afternoon. However,
the rules are to be given priority, and if they require all of the afternoon, that
will be permissible. Some one was asking me this morning why no reference
was made, in the introduction of the able Chairman of the Committee on Rules
of Civil Procedure, as to his ability on the subject of libel and 'slander. Some
one has also asked if it would be appropriate to inquire of him and his asso-
ciates as to what part of that judgment will actually go to the Florida A. & M.
College. That is important.

We will resume, at this point, the discussion of the Rules of Civil Procedure
by the Hon. John T. Wigginton, of Tallahassee, Chairman of that Committee.

MR. WIGGINTON: In the first place, I do not think anybody asked Mr.
Beggs about that, and as to his inquiry, I want to file a plea of privilege.

I think, perhaps, you gentlemen are getting a little tired of listening to me
talk and make explanations of these matters so I am going to ask Bob Pleus
to take over from here and I will sit back and see if I can be of a little assistance
to him and let Bob answer some of the questions. Bob, will you do that?

MR. PLEUS: It is all right with me but if it were left to me, I would say
"go right on". I think we might proceed on the question and answer theory
and see if we cannot clear up any thoughts that you have, and we will also
welcome, and welcome most heartily, any suggestions that you might make.

MR. DeJARNETT: With reference to matters that I know are going to
arise, we, all of us, will make a lot of mistakes in connection with the adminis-
tration of these rules. As the rules are now set up, there is no provision whereby
a judge can relieve a lawyer for mistake or inadvertence. There are going to
be a lot of times when we are going to be caught with our pants down, because
in the process of trying to decide how to operate, under these rules, we are
going to make some mistakes., Some of them are going to be honest mistakes
and some of them are going to be just because we have got to do it today and
didn't do it until tomorrow. For instance as the rules are now constituted,
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under the admissions, "Requests for Admissions", if the request for admissions
is filed and you do not answer it within ten days, why then the facts called
for by that request are admitted. Even though they may not be true, they
may be the very guts of your law suit. Well now it is perfectly obvious that if,
through some mistake of counsel, or through some inadvertence of counsel, that
happens, there should be some method set up whereby the mistake could be
remedied. That is taken care of in the Federal Rules, under Rule 60, and here
is what that rule says:

"On motion and upon such terms as are just, the Court may relieve a party
or his legal representative from a final judgment, order or process, for the
following reasons: (1) Mistake, inadvertence, surprise or excusable neglect."

And then it goes ahead and lists other matters as newly discovered evidence
and things of that kind. I believe that the adoption, and the adding to these
rules, of Federal Rule 60, would put us in a position where we could then apply
to the Court, and the Court, in the justice of the case demanded, could give us
the relief that all of us are going to find ourselves asking for.

MR. PLEUS: I think that is a splendid suggestion and I am sure that
the Committee will see fit to incorporate in the rules if they do not have in
the draft, a rule comparable to Federal Rule 60.

Now are there any other suggestions?
MR. DIXON: I would like to make one suggestion for a modification of

Rule 26. The suggestion might also be extended to the other rules relating to
discovery. The suggestion which I have to make is based, primarily, upon an
experience which happened to me, or rather that happened to my client about
four years ago, under the Federal Rules and under the Federal Provisions in
regard to interrogatories to opposite parties. A suit was filed under the Wage
and Hour Act by .487 plaintiffs. Interrogatories were almost immediately filed,
calling upon the defendant, the employer, to supply complete payroll records
showing the straight time and the overtime which would be payable to the
487 plaintiffs, if they were covered under the Federal Statute. The defendant
contended that there was no such coverage under the Wage and Hour Act, and
filed a motion to dismiss, based upon that grounds. He also filed objections
to the interrogatories. The objections to the interrogatories were overruled and
the court reserved, ruling upon the motion to dismiss until the conclusion of
the case. My client had to answer that interrogatoroy. It kept sixteen people
working nine weeks and the payroll alone was over sixteen thousand dollars.
When it came on for final hearing, this evidence accumulated by the answers
to these interrogatories was never even referred to because the case was dis-
missed upon motion. Not upon the trial of the merits. Dismissed upon the
point of law that there was no coverage. I do not like any rule which will
even permit a client to be charged with $16,000.00 expense to answer an in-
terrogatory which ultimately turns out to be useless. I do not believe that any
rule for discovery, which is capable of such abuse, should ever be adopted. I
realize that the Committee working on these rules, has, as nearly as they could,
endeavored to approximate them to the Federal Rules. If I have any criticism
of the Committee, it is because they have not endeavored to improve upon the
Federal Rules. As near as I can observe from this draft, in place of trying to
improve upon the Federal Rules, they have tried to imitate them. The Federal
Rules are not perfect by any means. They were adopted in 1936, as you will
recall, and almost immediately, certain imperfections appeared in them. They
were revised and the revisions later became effective on the 19th of March of
this year. We have had less than a month's experience with the rules as revised.
If you followed the comment of the Advisory Committee, as it appeared at
various times in the American Bar Association Journal, you will realize that
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the Advisory Committee to the Supreme Court, that brought about the revision
of the Federal Rules, was, itself, extremely and violently divided, so that the
Federal Rules are far from being the unanimous product of the best minds
of the profession. It was the product, at best, of a compromise, and even that
compromise failed to obtain the assent of a substantial portion of the Advisory
Committee to the Supreme Court. It seems to me that if we are to have a re-
vision of the rules of practice--our practice rules-we should not be satisfied
merely to imitate the Federal Rules but we should try to improve upon them.
Based upon my own experience, I would say that any rule that is capable of
operating as this rule did, as I have described, is a bad rule and we should not
have it. I realize that some discovery, by way of interrogatories, is proper.
I therefore suggest to the Committee a substitute for Rule 26, a rule which
will read approximately this way:

"That prior to the time when a case becomes at issue, the person seeking
the discovery must make an affirmative showing of good cause why the dis-
covery should be granted".

Present that to the court and then let the court order the discovery if the
court feels that good cause has been shown. After issue has been reached, after
the court has ruled upon the sufficiency of the pleadings and whether the
position of the plaintiff is sound, as a matter of law; whether the position of
the defendant is sound as a matter law, and then let either party have whatever
discovery they please, and put the burden then upon the person resisting the
discovery to show why it should not be granted. It seems to me that that
would accomplish all of the good features that the Federal Discovery Rule has,
and would avoid the possibilities of abuse of it, such as these rules were cer-
tainly capable of. I therefore would like to make that as a suggestion to the
members of this Committee.

I would also like'to make one inquiry. Is it proposed to continue with the
rule permitting interlocutory appeals? In Common Law actions? Or, is that to be
abandoned? Was that outside the function of this Committee?

MRS. PLEUS: That was outside of the function of this Committee on
these rules and we turned that down. We specifically refused to deal with that
in our Committee.

May I ask one question in regard to your comment? The situation that you
gave by way of illustration, did that arise-of course it arose under the original
Rule 33, did it not?

MR. DIXON: It arose under the Federal Rules governing interrogatories,
which was, prior to its present form, which gives the protection of Rule 30 (b).

MR. PLEUS: That is right. The order for the protection of the parties.
MR. DIXON: In this particular case such an order was sought and denied.
MR. PLEUS: Was it because there was no authority to grant it? Is that

not probably one of the instances that led to it?
MR. DIXON: I cannot tell you what went on in the judge's mind. There

was a motion to postpone the filing of the answers to the interrogatories, to
allow additional time, in which they might not be answered until the court
had completely ruled on the question of the sufficiency of the pleadings. It was
denied. Now, for what reason, and, what operated on the judge's mind, I cannot
answer. Nevertheless it cost my client sixteen thousand dollars to answer inter-
rogatories that were never used.

MR. PLEUS: I just call the Conference's attention to the fact that under
our proposed state rules, as under the Federal Rule as amended, the provisions
with reference to protective orders are fully incorporated now, as to interroga-
tories, as they had been prior to this time in the Federal Rules, applicable only
to depositions and other discovery process. The Federal Rules were amended
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to specifically give those provisions with reference to protective orders in con-
nection with interrogatories. Our proposed draft incorporates that same feature.
Now under those protective features, after notice is served, or after interroga-
tories are served, upon motion seasonably made by any party or by the person
to be examined, and upon notice and for good cause shown, the court in which
the action is pending, may make an order that the deposition shall not be taken,
or that it may be taken only at some designated place other than stated in the
notice, or that it may be taken only on written interrogatories, and here is
where the applicable provisions as to interrogatories apply. Or, that certain
matters shall not be inquired into, or that the scope of the examination shall
be limited to certain matters, or that the examination shall be held with no one
present except the parties to the action and their officers and counsel, or that
after being sealed, the deposition shall be opened only by order of court in
secret process, and so forth, and not divblged. In other words, as the Com-
mittee saw it there was ample protection there. And, after all, we can't make
good courts and good judges just by adopting rules. The efficacy of the rule
and what is accomplished by it, is, in the final- analysis, the judge who admin-
isters that rule. But there is certainly the right there as to protective orders.

MR. WIGGINTON: Are there other comments?
... To which inquiry there was no response.
MR. DeJARNETT: Just one moment. In order that there might be no

misunderstanding, I want to state that I am "agin em", so I want to take a
broadside at them. So excuse me, John, for treading on your toes.

MR. BEGGS: I suggest, if you are going to discuss the rules, generally,
that it be limited until the time that the motion is made to adopt them, or,
approve or disapprove them. Now, the comment is on specific rules.

Mr. DeJARNETT: Thank you sir. That saves me an awful lot of trouble.
MR. BRADFORD: I would like to ask the Committee why the'Committee

would not include the question of interlocutory appeal in law cases, such as we
have in Chancery? Is there some specific reason?

MR. PLEUS: I can only speak from my recollection of our discussions
at that time, when the matter came up. Now John can probably better verify
this than I can. But, my recollection is that it was brought up and it was
specifically discussed 'and it was determined not to include it in this present
draft of the rules. Now, many reasons were given for that action. That a
common law action is not and should not be the subject of the delays that are
incident to interlocutory appeals or appeals from interlocutory proceedings
and orders.

MR. WIGGINTON: I will supplement that, Bob, by saying this: The Com-
mittee realized that in actions at law, the great bulk of them, or many of them,
the important ones, involved personal injuries. It was our feeling that when a
man is injured and goes into court, seeking redress, that he should be entitled
to and get as speedy a trial as possible. And, appeals from interlocutory orders
at law would only tend to keep that man in court by constant appeals to the
Supreme Court until perhaps he has died or the money could do him no good.
Now there was an additional consideration that was discussed by our Com-
mittee, and that was gained in talks and conferences with others. We know, as
you do, that our Supreme Court has only seven men on it. We know that there
is a tremendous volume of work there, resting on the Court's shoulders. They
are constantly under pressure to turn out more work, and of course many lawyers
want better work. I think the members of the Court recognize that they are
not, at times, doing their best work because of the great press and volume of
work that is handled through that Court. Florida is growing and expanding
and the population is increasing and so forth, which means more litigation, of
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course. They are doing all they can within the limits of their ability. I think
the members were of the opinion that if we inaugurate a rule that will permit
interlocutory appeals at law, it is going to greatly multiply the matters that
they will have on hand for disposition. It would be almost impossible for that
amount of work to be disposed of. So, those factors being considered, and the
further fact that there is no provision for interlocutory appeals provided, I
submit, frankly, it is not advisable at this time. Some of the members felt that
under strange and extraordinary circumstances, an appeal from an interlocutory
order at law, should be allowed. But none of us had enough sense to figure up
a rule that would take care of that type of situation. We, therefore, would not
include in our draft, a rule permitting interlocutory appeals at law. We did
not think it advisable or wise.

MR. AUSLEY: It occurs to me that the reasons for interlocutory appeals
are just as numerous as the ones expressed against them. I concur that it would
probably lead innumerable cases going to the Supreme Court but I cannot see
the reason why we should limit our rules merely to fit a court system that may
be antiquated. I just wanted to voice an opposition on that point. Very defi-
nitely I have seen the case where a plaintiff was required to go to trial before
a referee because the judge would not permit us to use a jury, saying that the
jury could not comprehend the evidence. We, of course, had certain witnesses
that we wanted to catch at that time and we were forced to go to trial on a
case that we felt should not be tried under that system at all but should have
been submitted to a jury. We were just at the court's mercy so to speak but
had to do it at that time. If we had been permitted to go up on an inerlocutory
appeal to the Supreme Court and have the Supreme Court straighten out the
judge on that particular point, we could have had our jury hearing. I think
that there would be, certainly, as many reasons why the interlocutory appeal
would be in order to establish the law of a case in a law case, such as there
are in equity. I certainly can see no reason to differentiate between interlocu-
tory appeals from one branch as against the other.

MR. PLEUS: Are here any other further comments?
MR. GREEN: Mr. Chairman, on that point, it seems to me that I recall

that there was a further reason why the Committee did not act on that, and
that is that it was thought that it was not within the scope of procedure. The
question of whether we have interlocutory appeals at Common Law, really
isn't the province of the Committee. That is for the Legislature to promul-
gate. I recollect that when this matter came up before the Committee, before,
one of the reasons we declined to act on it was we felt it was not within the
scope of procedure. That is a matter that the Legislature must determine.

MR. PLEUS: Are there an further comments?
MR. GRAY: It occurs to me that it is obviously admitted by the Rules

Committee that in many, or all times, if these rules are promulgated, with
the idea that the court have tremendous authority in the exercise of dis-
cretion. Then that being the case,-personally I am not in favor of inter-
locutory appeals and burdening the courts,-it does seem that the party ligti-
gant should have some way to curb a court in the event of an arbitrary
abuse of discretion. Now, the fact that the person is hurt, that is all right.
But, it isn't presumed, Mr. Wigginton, that he is hurt and there was liability
under the law. The question as I see it, is to where, if the judges, as instances
have been cited by Mr. Dixon and others, have, for reasons within their own
minds worked a hardship in the use of these rules, then how is the attorney
or the party litigant going to protect himself under the rules if an interlocu-
tory appeal is not granted to him. They are helpless, one way or another,
as I illustrated to you this morning. It is the plaintiff's case, but he can
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bring it over again. You can enter a default against the defendant. And that
is how we will find ourselves when we give to the court this tremendous
power in the exercise of a very important rule.

MR. PARKER: I am very much opposed to having these rules incor-
porate any provision that would allow an interlocutory appeal in a common
law action. I think it requies only one thought that the purpose of a common
law suit in its effectiveness, as distinguished from an equitable action, to
make it readily apparent that under a system such as we have, with only
one appellate court, that it is not a practical rule to adopt or to permit to be
adopted or to be permitted to be incorporated in our procedure. To begin
with, a common law action for damages can put a defendant, ordinarily, to
no expense other than the defense of the cause. It can deprive him of no rights
in property; it can take nothing from the defendant until a final judgment
has been rendered, which, of course, pre-supposes a trial by jury, and the ren-
dition of a verdict for the plaintiff, and a judgment based upon that verdict.
Now, on the other hand, in an equitable proceeding, all of us know that inter-
locutory orders, where courts can issue injunctions of a compulsory nature, or
of a prohibitory character, the valuable property rights in causes of action can
be protected by appeals from interlocutory orders. It strikes me that then you
do not need an interlocutory order or interlocutory right of appeal in a common
law action. It is the same thing as saying that every defendant, ostensibly
questions the right of every plaintiff to file a law suit to start with. And of
course all of us know that under our system of jurisprudence, a plaintiff has
got the right to sue anybody at any time, and one of the hazards of civilized life
is having to defend it. Now, as Mr. Wigginton has pointed out, the Supreme
Court does not have but seven men on it. Their deliberations cover some eleven
to fifteen hundred cases a year. I was informed by the clerk, about two or
three months ago,-I believe I have that space in time about right-that more
cases were filed in the Supreme Court in one month then than had ever been
filed before, including the period of time back in 1925, during the boom. Now
we do not want to kill the judges over there all off. We are not that much
disappointed, or do not have the feeling that they are not performing their
work property. And if you allow interlocutory appeals in every common law
order or even if you sit down and with all of the skill and ingenuity that the
human mind could command, and tried to put limitations on the right, it would
still be attempted to be exercised, and you are appealing from orders that, in
effect, grant no substantial right to the plaintiff in the cause or against the
defendant until the case is finally terminated. That is one reason. Now another
one is it is not done in the Federal Court under the Federal Rules, which these
rules, in good part, are patterned after. So far as I know, it is not permitted in
any common law state. I believe at one time, in an examination of this question
about two or three years ago, with the Junior Bar Section, some folks wanted
all of the interlocutory appeals in common law actions, and looked it up, and
found that it was not permitted. Now, under those circumstances I certainly
trust that this body will permit the recommendation of the Committee to stand
and not require that it should be put in. I do not think it is justified. I think
it is going to cause far more trouble than anybody will ever get any benefit
from, except the benefit of delay and that is the very thing that the Bar Associa-
tion has been attempting, in the adoption of these rules, to stop, so the public con-
fidence can be restored in the courts to the extent that they will at least know that
things are handled in an orderly and 'expeditious. way without having the course
of a law suit interrupted five or six times for interlocutory appeals.

MR. PLEUS: I will just remind the Conference again of the feeling of
the Committee, as emphasized by Mr. Green, that these rules are for the direc-
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tion or government procedure in our trial courts. They have nothing to do with
appellate procedure, let alone the giving of any right which is new to our
system on an appeal, that heretofore has not existed, any more so than the
Federal Rules of Civil Procedure, or even remotely such on any question of
rights to or manner of conducting appellate proceedings. That, I believe, was
the fundamental reason in the minds of the Committee, that that question was
beyond the scope of the Committee's work. Now, are there any further com-
ments? Let us have them all.

MR. BEGGS: Gentlemen, there is no desire to curtail this discussion. I
wonder if we have arrived at the point where the fundamental question might
be submitted in the form of a motion.

MR. WIGGINTON: Mr. President, I move the adoption of this draft of
rules, as our Committee's report. I move its adoption by the Conference.

MR. PLEUS: Second the motion.
MR. BEGGS: It has been moved and seconded that the rules as presented

by the Committee, with such modifications as today's discussion may necessi-
tate, be recommended to the Section of the Bar for approval and endorsement
by the State Bar Association.

MR. WIGGINTON: I want it clearly understood that that is on the con-
dition that what I said this morning would be done. That is. a transcript of
these proceedings will be before the joint committees of the Supreme Court
and the State Bar Association for further consideration, together with all of
the comments and suggestions that we can get from you gentlemen and others,
who read the rules between now and that time, and each of those suggestions
and recommendations will be given earnest and careful and sincere attention
on the part of your Committee. And, where they can be adopted and worked
into these rules, that will be done. It is on that condition that I have moved
the adoption.

MR. BEGGS: The floor, now, is open for discussion.
MR. KEEN: May I ask a question?
MR. BEGGS: Come ri ght up.
MR. KEEN: My inquiry is this. Will the Committee set a date, or set

a time, after which, no recommendations will be considered, so that everybody
will know beyond what time the Committee will not consider suggestions for
changes in the rules, and so that everybody who is interested, will know that
there is a dead line of one month or two months, or three months, or however
long you want to have it, so that everybody will have an opportunity and full
opportunity to get before the Committee, all suggestions that they may care
to make. If you do not fix some definite date, somebody's suggestions will not
be considered.

MR. WIGGINTON: Mr. Keen, I think the action for that will lie largely
with Judge Terrell and his Committee, as to what date they will want to sit
down and finish up the matter. It is my hope that we can accomplish that so
that it will be concluded before the Supreme Court goes into recess in August.
I think I can give the assurance to the Conference that it will not be done
within sixty days and we hope that it will be done within ninety days. I think
that will carry us right up to the summer recess of the Court so that during that
recess we can be working on our final draft and come back in position to present
a petition with our final draft shortly after the Court reconvenes in September.
So I think there will be no fear that that will be done under sixty days and we
hope to do it within ninety. But it will finally lie with Judge Terrell, I think,
as to when he wants to reconvene his Committee in joint session with ours.
We will conform to their wishes and pleasure.

MR. BEGGS: The floor will now be opened for discussion. I assume that
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there will be those who will desire to speak both for and against the adoption
of the motion. It will be my endeavor to recognize one speaker on one position
and one speaker on the other side, alternately, until all who desire to speak
have been heard. As there may be a large number of speakers, I ask all of you
who desire to talk to be as brief as you conveniently can. The first speaker
to be recognized will be Mr. Bradford.

The floor was then opened for discussion by the President, for the
purpose of permitting such members as desired, to express their
views in support of or opposition to the motion as made.

MR. BEGGS: I want to remind you gentlemen that we desire to adjourn
at four-thirty this afternoon. We have about twenty five minutes to go. We
have several important and interesting committee reports to consider and I
hope that we can dispose of them before we adjourn.

Now, the question before the house is whether this Conference, in convention
assembled, recommend the adoption of the Proposed Rules of Civil Procedure by
the Supreme Court for promulgation as the rules of practice in this State. I
assume that there will be a standing vote. I will ask the Secretary to count
all of the votes on the right of this aisle and I will try to count them to the left.

... A tabulation of the vote on the motion, as announced by the Presi-
dent is as follows:

In favor of the motion. 63
Opposed to the motion. 7

MR. BEGGS: The Chair recognizes at this time, Mrs. Ethel Ernest Murrell,
of Miami, who, for several years now, has served as Chairman on the Committee
on married women's rights. I trust you will remain to hear the very novel bill
that is to be presented for the emancipation of married men.

MRS. MURRELL: This bill, the author of which is Ed R. Bentley, whom
I know you all know and respect, I will read without any preliminaries.

TO AMEND CHAPTER 21976 OF THE LAWS OF FLORIDA, 1943, being
an act relating to the removal of disabilities of married women and providing
corresponding rights for the husbands. Be it enacted by the Legislature of
the State of Florida::

1. That Chapter 21976 of the Laws of Florida, 1943, be and the same is
hereby amended by adding thereto a section to be known as 9(a), as follows:

That upon a married woman being made a free dealer as provided by this
act, giving her the right to take charge of and manage her own property as if
she were not married, the husband of such woman, on and after date of said
decree, shall also have the right to perform any and all acts, matters and things
in respect to his own estate and property, whether real or personal, that he
could do if he were not married, provided, however, that this law shall not
apply to homestead property.

(2) That this act shall take effect upon immediately becoming a law.
Now this bill is not unanimously recommended by the Committee, but it is

recommended by the Committee with one vote against it. The Committee con-
sists of the Hon. Glenn Terrell, Ed R. Bentley, Helen Hunt West, A. S. Bradley,
Thelma H. Waybright, and Ophelia Lester. I would like to tell you that the
vote in the Committee was not against the principle involved in the bill but
Mrs. West of Jacksonville, voted against it simply because she felt that equality
should not come through this kind of an act. She felt it should be a sweeping
gesture, removing all discrimination.

Now I do not believe that any argument is necessary. I think the bill speaks
for itself. It is an attempt to further equalize the laws of Florida as they apply
to men and women. I have spoken to you so often on this subject that you all
know all of my argument. It is, however, in the best trend of the times. Every
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Partner RADIM
law writ used in England before 1833, to
partition land.

PARTNER. A member of a partnership.
PARTNERSHIP. An association of two or

more persons in a common enterprise in
such a way that each may act as agent
for the others, and each is liable for the
debts incurred in the carrying out of the
enterprise. The contract between them
will, at common law, be assumed, unless
other provision is made, to require joint
management and an equal division of the
profits and losses. The partnership will
be dissolved by death, bankruptcy or
withdrawal of any partner. This will be
the case even if a fixed period is agreed
upon. The effect of such an agreement
may be that a withdrawing partner will
be held to have breached his agreement.

The partnership at common law was
not treated as an entity separate from the
partners. Following mercantile practice,
modern statutes have to a limited extent
recognized the partnership as an entity,
but never to the extent of relieving a
partner from partnership debts, except in
the case of a limited partnership. For tax
purposes, a partnership is considered au
entity to the extent that it is required to
file a partnership return or report, al-
though the partners are individually
liable.

A number of states have adopted a
Uniform Partnership Act in an attempt
to codify the existing law on the subject.
See Rowley, Modem Law of Partnership.

PARTNERSHIP ACT. An English Act of
1865 (called Bovill's Act) making exten-
sive changes in the law of partnersnip.
In 1890, a Partnership Act was enacted
in England which codified the partner-
ship laws in a manner similar to the Uni-
form Partnership Act in the United States.

PART OWNERS. Owners in common or
jointly of the same property; especially
said of a vessel.

PART PAYMENT. Payment of a part of a
debt due. This satisfies the debt pro
tanto, and tolls the Statute of Limitations
for the balance. It will also satisfy the
Statute of Frauds in the case of sale of
goods.

PART PERFORMANCE. The partial carry-
ing out of an obligation to do something,
which will in some cases prevent, in
equity, the defense of informality in the
making of the contract. See Frauds,
Statute of.

PARTY. 1. A person who takes part in a
legal transaction, especially in an agree-

242

ment. The various parties are described
as "parties of the first part," "of the sec-
ond part," etc.

2. A litigant, whether as plaintiff, de-
fendant or intervener.

8. A group of persons, organized for
political purposes, and recognized by law
in the United States as entitled to nomi-
nate candidates for office. The legisla-
ture has the constitutional power to regu-
late such political parties, so far as
they involve the rights of a citizen freely
to select his party and to participate in
its organization.

PARTY IN INTEREST. 1. In the law of
procedure, a party in interest is a person
who has a beneficial interest in the result
of the action or who might be injured
as the result thereof, and who is entitled
to maintain an action. Edwards' Est., 234
Wis. 40, 289 N.W. 605.

2. In some jurisdictions, evidentiary
rules prohibit a party in interest from tes-
tifying as to transactions with a decedent.
Jackson's Est., 200 Wash. 116, 93 P. (2)
349.

PARTY-WALL. The wall which is a com-
mon wall to two adjoining buildings so
that it forms part of the structure of both.
It generally stands on the dividing line.
Both owners have rights in it. Usually
they own it as tenants in common. They
may also own it in severalty, in which
case each will have an easement in the
other. Or one may own it separately, in
which case the other will have an ease-
ment in it. Nabers v. Wise, 241 Ala. 612,
4 S. (2) 149.

PARVISE. Another name for moot.
PASS. 1. To transfer, as in the case of title

to property of any kind; or, intransitely,
to be transferred, as in the phrases, "the
title passes" or "the estate passes."

2. To accept as valid or to allow, a
report or an account. With the prepo-
sition "on" or "upon," it is equivalent to
"decide" or "determine."

3. A free ticket to the use of certain
privileges, as to ride on a railroad. Such
passes are subject to restrictions con-
tained in The Federal Interstate Com-
merce Act.

PASSAGE. 1. The privilege of transporta-
tion or transit, especially by water. 2. The
voyage itself, especially by water. 3. The
money paid for passage.

PASSENGER. One who is carried by a
public carrier from one place to another,
whether for consideration or without it.
The master, mate and crew of a ship,
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REPORT OF MID-WINTER CONFERENCE
OF BAR DELEGATES

The Mid-Winter Conference of Bar Delegates was called to order by Mr.
Julius F. Parker, President, Florida State Bar Association, at 9:30 A. M.,
December 15th, 1945, in the George Washington Hotel, Jacksonville, Florida.
Invocation was offered by Mr. Charles Mitchell. The welcoming address -was
made by Mr. Gene Mitchell, President of the Jacksonville Bar Association.
Response was given by Mr. E. Harris Drew, past President, of the Florida
State Bar Association.

Mr. James Booth, of St. Petersburg, Chairman of the Committee on Edu-
cationand Admission made his report on the petition of the Attorney General
to relax the rules on education requirements for admission to practice, which
was recently presented and argued before the Supreme Court. After de-
veloping the history of the rule he stated he was pleased to report that the
Supreme Court denied the petition.

M. Lyle Holcomb, of the Miami Bar, was called upon to speak upon the
subject of "A Proposal on the Effective Date of New Legislation." In the
course of his remarks, Mr. Holcomb stated:

"We have had a situation that is absolutely astounding. I do not see how
we, as lawyers, bow the Courts and business people of this state, have stQod
by for the last 20 years and permitted such a condition to exist, and I refer
to the fact that almost without exception the Florida Legislature gave immediate
effect to every act that was passed. The only one that I can recall now that
has not- been given immediate effect was the new act for guardians.

As a result of that condition, and as a result of the fact there is confusion
in the printing of acts, laws that were adopted last April were brought to our
attention in the bound volume in the early part of this month.

"Now, that is just utterly inconceivable in a state as great as the State
of Florida. Something should be done about it. I wrote to the President of our
State Bar Association and he asked me whether I would appear here and bring
this matter up. The Bay County Bar Association, the Palm Beach County Bar
Association, and the Key.West Bar Association have all adopted resolutions on
this matter, calling attention to this situation."

After further discussion he offered the following resolution and moved its
adoption:

"WHEREAS, for many years it has been the practice and custom of the
Florida Legislature to pass many acts with a provision giving them immediate
effect; and

"WHEREAS, the effect of this practice has been to cause these acts to
become law and effective long before they are printed and distributed and the
courts, lawyers and people of Florida thereby become subject to laws of which
they have no notice for a considerable period after they become effective; and

"WHEREAS, because of this situation it is impossible to safely advise a
client or engage in litigation or take ar~y action, and business is thereby
hampered, impeded and delayed; and

"WHEREAS, few of the acts given immediate effect have any real need
therefor and their effective date could usually be postponed without causing
undue hardship;

"NOW, THEREFORE, BE IT HEREBY RESOLVED by the Mid-winter
Conference of Bar Delegates of the Florida State Bar Association assembled
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in Jacksonville, this December 15, 1945, that the effective date of Acts of the
Florida Legislature should not be earlier than such time as will permit the
printing and distributing of such acts. and we recommend that none except
emergency legislation be given immediate effect."

After discussion from the floor by Messrs. Ellis, Edrehi, Petteway, Drew,
Carmichael and McCarthy, the motion for the adoption of the resolution was
carried and the resolution was adopted.

Thereupon, Mr. Holcomb made the following motion:
"I move that the President of this Association appoint a committee of

sufficient size as he determines advisable to investigate the question of the
effective date of the acts of the Legislature and the matter of publication and
distribution, and to invite the cooperation of the Secretary of State and the
Attorney General, and to report back to the Bar delegates at the next convention
on some feasible means of remedying this situation."

The motion was seconded and there being no discussion a vote was taken
and the motion was carried.

Mr. Chief Justice Chapman and Mr. Justice Sebring were next called upon
to discuss the plans for the new Supreme Court Building. Justice Chapman
explained the need for a new building, its location and the proposed alternate
exterior plans if sufficient money was not available for the exterior finish
as proposed in the original plans.

Mr. Justice Sebring exhibited the architectural drawings and explained
the many features which were to be incorporated in the new building.

Mr. Justice Glenn Terrell reported as follows on the present status of the
new rules:

Mr. President, Bar delegates, and guests. It would not be amiss to
spend a minute to'give a preliminary statement to bring everybody up to date,
and to give you a picture of the reasons for this committee, and this attempt
to modernize the rules of precedure.

The Legislature of 1943 passed an act, which was Chapter 21995, author-
izing the Supreme Court of Florida to prescribe rules, forms of procedure,
writs, and so on, for the Circuit Courts, and the Civil Courts of Record, and
the County Courts. In pursuance to that act, the Florida State Bar Association,
through its appropriate committee, filed a petition in the Supreme Court pray-
ing that the Court adopt the Federal rules, or such modification of the Federal
rules as the court thought were applicable to practice in this State.

That petition was argued at length, and on March 9th of this year, the
court handed down its opinion in which it declined to accept or adopt the Federal
rules entirely, but did recognize the fact that some changes and modifications
or modernizations of the rules, whichever term you choose to call it, was
necessary.

There were three distinct points decided in that opinion. The first was
the Constitution of Florida recognized power in the Legislature and power in
the Supreme Court to prescribe rules of procedure. That authorization, as
in the Constitution, is more or less a left-handed authorization in that its terms
are not direct. If you read Section 20 and 21 of Article 3, with reference to
the enactment of local laws and general laws, you will find an authorization
there that alloWs prescribing rules of procedure for the Courts of: Justice which
shall be general.

That is certainly an authorization of the Legislature to pass and enact
rules of procedure or statutes that amount to rules of procedure.

Then, if you read Section 5 of Article 4, you will find a similar authoriza-
tion for the Supreme Court to enact or to adopt rules of procedure. So that has

App. 273



FLORIDA LAW JOURNAL

been the history of the rules authorization in Florida. We hear lots of talk
about inherent power in enacting rules of procedure, and unquestionably there
is an area in which the Supreme Court and Circuit Court and other courts may
prescribe rules of procedure. But there are so many of our proceedings that
are statutory, and there are so many that deal with matters that are not within
the area in which the Court may be said to have inherent authority to pass
rules, it has been the case in this State for a hundred years that the Legislature
has exercised that authority, and the court has also exercised that authority.
So it is not worth while for us to waste any time over the question of the.
boundary line between inherent authority and legislative authority, and these
other authorities that we may bother ourselves about in reference to this matter
of procedure.

In interpretating the Acts of 1943, the court was confronted with some
difficulty in reconciling some of its provisions. The title and Section 1 in
clear terms authorize the court to prescribe rules. Section 3 reads: "Wherever
the Supreme Court shall adopt any rules under this Act, they shall be reported
by the court to the legislature of the State of Florida in its next ensuing session
and shall not take effect until after the close of such a session."

If you will read Section 3 with Section 1, and then read it again with Sec-
tion 6 and Section 5, you will unquestionably experience some trouble in recon-
ciling those provisions and you will see that this section requires these rules to
be reported back to the Legislature.

Some members of the Bar took the position that the Legislature, in enacting
that provision, held a whip over the court, with the authority to veto any rule
that the court may prescribe. The court could not bring itself, I say, to that
conclusion. The court was perfectly in harmony with the idea of submitting
the rules that it promulgated back to the Legislaure, and a further section of
the Act retains the authority in the Legislature to promulgate further and dif-
ferent rules. But our thought was that the rules should appropriately be sub-

mitted to the Legislature as a matter of information, that they should be given a
test, and then, if future considerations determine that they were not what they
were expected to be or designed to be or served the purpose that they were
designed to serve, they might be repealed. The court thought that was the
only reasonable interpretation or manner in which to harmonize Section 3 and
Sections 5 and 6 with the other sections of the Act.

With reference to the scope of revision, I stated in the beginning that the
court unanimously agree that it would not substitute the Federal rules of civil
procedure for the common law rules that we have in this State. We have been
working under rules that we have in Florida somewhat similar to those that
we have at the prdsent time for over one hundred years. During that time
many decisions of the court, construing various provisions of those rules and
various phases of the practice, have become familiar to the members of the
Bar. Well, now, we recognize that there were many advantageous and admir-
able provisions in the Federal rules, but our thought was that those provisions
should be taken out of the Federal rules and integrated into the State rules,
in the common law rules, and perhaps some phases of the equity rules.

Another reason that the court took that position, its reason being epitomized
in one of the concluding paragraphs of the opinion that I am going to read,
because it states it here a good deal more succintly than I could attempt to
state it by speaking. The Federal rules of civil procedure are geared to a
system that is materially different from our State system. It is hardly necessary
to say to a body of lawyers that one of the reasons for Federal rules for civil
procedure was that prior to the time of the adoption of these rules, the Federal
courts had been following generally the practice in the State courts, and one of
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the main purposes actuating the Federal rules of civil procedure was to have a
similar system throughout the country.

"The Federal system was designed to provide a uniform system of prac-
tice in the Federal District Courts and by reason of Constitutional, statutory
and other reasons cannot contemplate rules for the orderly conduct of a variety
of suits and statutory proceedings that arise in State practice. If we .should
adopt the Federal rules of civil procedure, many of them would have no appli-
cation to our State practice. At the same time there are many proceedings
that we w~uld be without rules to govern."

Rule 38 of the Federal Rules recite those provisions which have no appli-
cation whatever.

This rule shall not apply to mandamus proceedings, quo warranto, habeas
corpus and other constitutional writs, certiorari, statutory provision for en-
forcement of liens either in personam or in rem, statutory proceedings relating
to the adoption of children, changing the names of persons, appointment of cura-
tor, landlord and tenant proceedings, forcible and unlawful entry, right of
eminent domain, violation of bonds, scire facia, reestablishment of lost papers
and records, guardianship and bastardy.

So far as litigation to the Supreme Court is concerned, I attempted to
make an analysis of the cases there to determine what percentage of the liti-
gation that comes into the court, comes within those provisions that are elimi-
nated in the rules, and only thirty per cent of cases now come to the Supreme
Court within these terms that are eliminated. So that and other considerations
that I might mention are the main ones that would induce the court to refuse
to adopt the Federal rules bodily.

We did attempt to take some of the provisions from the F deral ruls to
integrate into our system. When the court reached its conclusion, the court
decided also that it would not undertake as a court to do the physical act of
revising the rules, so this committee was appointed. This committee was ap-
pointed by the court. The court was aware of the fact that there were two
schools of thought among lawyers-perhaps more than that, but at least two
-it would be difficult to get three lawyers together that would not have a
variety of opinion. So we realized that there are at least two schools of thought
with reference to what shall be done as to the manner of revision or moderni-
zation. The court designating this committee purposely put representatives
from both schools of thought on this committee. The committee is composed
of (Justice Terrell read all the names of the committee).

Those are the members that were designated to that committee. This
committee has been working for several months on this modernization program,
and the result of the committee's work is published in th recent issue of the
Bar Journal and I understand that there is considerable controversy about that.

I am going to discuss those provisions briefly from the standpoint of
what it seems to the court. Departures were made from the present common
law system, and those departures are embraced in rules 11, 12, 13, 15 and 34.
Those five rules embrace rules that are a distinct departure from the present
common law practice.

You can turn to your Bar Journal there. Rule 11 has to do with the manner
of commencement of an action. It abandons the present manner that is pre-
scribed in the common law rules and it is consonant with what we have in the
Federal rules. In reaching this conclusion, the court had access to the rules of
practice from every State in the Union, and we used them liberally. We also
had access to the Federal rules of civil procedure, and as I stated a while ago,
the members of the committee were not in unison about the adoption of the
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recommendation of the rules. But these rules were recommended by a majority
of the committee.

One of the things that actuated us, we thought it was advantageous to
harmonize, as near as possible, the common law practice with the Federal prac-
tice and the equity practice. We have our equity practice which was revised
a few years ago by a very able committee appointed by the Bar Association.
The Bar Association undertook that work and our thought was that very few
changes needed to be made in the equity practice. But we thought that the
common law practice could be moderized and that was the first step that we
undertook, to modernize it. You notice the numbering of these rules, and we
took them and attempted to integrate these pages in the proper place where
they should come to retain what we do not propose to discard, and this question
of the commencement of an action happened to be Rule 11.

Under that procedure, as I stated, we thought it was proper and advisable
to harmonize as far as possible the common law practice and equity practice
and the Federal practice. The only purpose of Rule 11 was to effect that
harmonization.

Now Rule 12: You find on page 296 that it abolishes rule days. You will
find, if you will examine the rule of the practice in different States of the
Union, there are hardly any States now that retain the old system of pleading
from rule day to rule day. From my observation and experience in talking
to the lawyers, and I talked to a great many lawyers, that have come into the
office from time to time, my observation was that lawyers who are doing
considerable practice in both State and Federal courts were anxious to see a
harmonization of the practice in both courts. They thought it would serve a
good purpose in the practice in both courts if both procedures were harmonized.
The lawyers who restrict their practice exclusively to State practice, and a
good many of them do, didn't want any change at all, they were satisfied with
the present system and preferred to leave it as it is. So I figure that we are
fully conscious of that situation. But there are other things that must actuate
the Bar with reference to modernizing the practice, and that is we cannot over-
look this fact that, as we say, with reference to public utilities, that the prac-
tice of law is not a means by which, as lawyers, we make a living, but a thing
in which the public is vitally interested. And the public, those who have liti-
gation, are intensely interested in the fact that litigation be dispatched as
soon as it is reasonably possible-to dispatch it and with the minimum expense.
You will find, if you will talk to people you represent, that they are intensely
interested in those two elements, those two factors.

I did not think any rule or rules of procedure will affect that purpose.
I think it is a matter that depends much more on personnel than it does on
rules. But with this change, certainly, the trial judges and the Bar, if they
bear those factors, those elements in mind, certainly they can expedite liti-
gation better than they have been able to expedite it before. In a good many of
the States they have abolished trial terms entirely, and when a case or issues
are made up, it is ready for trial or disposition just as equity is in our prac-
tice, and there is no reason in the world why that should not be the rule in
our own State. Business of all kinds is transacted according to modern methods,
if we do not bring the transaction of the legal business up to modern methods,
it just means that the transaction of legal business is going out of the hands
of the Bar, where it should stay, and be done by commissions and other bodies
and organizations.

Then the Rule 13, with reference to the service of pleadings. I did not
apprehend that there should be any objection to that. When a pleading is
filed, a copy is served on opposing counsel, and if there is more than one
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defendant I think it should be filed in triplicate so that all defendants may
be furnished with a copy of the declaration. It is hardly necessary, I think,
to speak of the advantage of that. All of us well know, especially those who
have practiced in the country, when a declaration is filed, the other fellow files
one and if you are counsel for the defendant, you have to go to the Court House
and get the record in the case, and perhaps you cannot get the case because
some other lawyer has it. You experience all kinds of difficulty in getting it.
But under this system, the declaration will be furnished you regardless of the
number of defendants there are.

The next one is Rule 15 with reference to pleadings. I enumerated that
as one of the distinct departures from the present system, but we do have
something like it in that we require the declaration to conform to certain
specifications. This goes into a little more detail with reference to the filing
of those, making it a requirement to conform to those specifications and also
with reference to particular defenses. Then the fifteenth rule also restricts
the pleadings to a declaration and to an answer, and then if the circumstances
require, to a reply. Now, that is in conformity with the Federal rule and in
conformity with the rule of Michigan and in conformity with the rule of many,
many other states, and is approved practice procedure by, I would say, at least
one third of the States in the Country or the States that we look to for leader-
ship with reference to modern practice. It is the most effective means of
reaching issues and dispatching litigation.

Rule 34 was fostered by the Junior Bar Association. It was first rejected
by the committee. Then on a motion to reconsider, the vote by which it was
rejected,. the committee reconsidered it and approved it. We have not hereto-
fore taken ample safe guards to stop objections to that rule which would pro-
long and hinder rather than speed litigation and reduce procedural difficulties
it would make. We would have a maximum instead of to reduce them to a
minimum. But we thought there were safeguards enough placed in that rule
to remove those difficulties.

There are instances, I would not say a great many instances, but the
most flagrant abuse of it, and the reason for it was a case we had which
came up from Miami a few years ago, in which the question turned on the
sufficiency of the declaration under the statute. It was brought out in the
argument in this case it would cost $4,000.00 or $5,000.00 to take the evidence
in that case and to litigate it, and the sufficiency of the declaration depended
on the third portion of the statute under which it was brought. Yet, a majority
of our court refused to pass on that sufficiency of that ,declaration under the
old rule. It was common law, and it wasn't brought up for final judgment.
Well, we have a good many cases that come to the Supreme Court of that
kind, and they require those folks to go back down there and take $5,000.00
worth of evidence and spend a year to take it, and then bring it up to the
court and the court will say the declaration was not sufficient.

To me it is just utterly foolish and inexcusable, and there are instances
in which that rule will serve a splendid purpose.

The rest of these rules in Volume 1 here are what we might term "Addi-
tions to the present practice." With reference to Rule 21 "Pleading special
matters," and Rule 22, "Defenses," Rule 23 "Misjoinder and Non-joinder of
parties":

We have something similar in practice to all of these rules, but they have
been redrawn and additions that were taken from what was thought to be
the best practice over the Country and injected into them, sometimes from
Federal practice, and sometimes from the practice of other States.

And that is where all of these other rules are derived such as "Consolidation
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of causes," "Sham pleas," "pre-trial procedure." We had a rule already author-
izing pre-trial procedure to be employed at the option of the Circuit Courts,
but it was brought out that it had been very advantageously employed in
two or three circuits, and that only two or three circuits have adopted it.
From the urgence of some of those that had not adopted it and seen the
beneficial advantages of it, the Court saw fit to approve that as a general
rule of procedure, and as an optional rule with the Circuit Courts.

Then the "Motions for directed verdicts" and "Special verdicts and inter-
rogoratories," and "Evidence in new trials,"-that is Rule 29 and 31, were
actuated by what has been our experience here in the Supreme Court in those
-kinds of appeals. And in reference to Rule 32, "Evidence in new trials." It
has always been the trouble in many cases where a case is reversed for a new
trial that witnesses disappear. It has sometimes been impossible and always
difficult to get witnesses brought back for a second trial. The purpose of that
rule is to use the testimony which was taken at the former trial. Then the
next rule 33 "Assigning error on record in appeals from new trial." It has
been a practice for the court in reversing a case, to often state something in
the -nature of instruction to the Circuit judge with reference to a second trial
which is advantageous, and that rule is put in there to cover those kinds of
cases.

As to Volume II, the committee has not completed its work on that, and
I don't think it is worth while to discuss it except to take suggestions. Now,
if any of you have suggestions you want to make, the committee will be delighted
to consider them because I have a great faith in the practitioners who have
had lots of experience and attempted to amend these things in the light of
what that experience has been. I think it is the best guide, the best determinator
of these amendments.

Mr. Parker: Mr. Drew.

Mr. Drew: Justice Terrell, since this December issue has been circulated
in my Bar, great confusion reigns. Most of the lawyers think that they have
been practicing under the wrong set of rules since June. We have gotten the
impression that these rules of Volume I have been adopted and didn't take
effect at the adjournment of the Legislature under the provisions of Chapter
21995.

Justice Terrell: That is another case of interpretating the acts of the
Legislature. The court feels that it is authorized to adopt an order putting
these rules into effect, and the court has not adopted any order yet. This
first volume was finished before the Legislature adjourned and because it was
finished, we thought that that volume should be submitted to the Legislature
and be finished, as far as the Legislature is concerned. But the court has made
no order putting that volume into effect because, as I thought, the other volume
should be completed and both volumes put in effect at the same time. It was
further the thought of the court that this matter with reference to rule days,
and reference to filing of pleadings, should be carried through the equity rule.
That is practically all the change that the court has in mind of making in the
equity practice, but it was thought those provisions should go through those
to harmonize them. When that is done, then the equity practice, the common
law practice, and the Federal practice would all be harmonized on the question
of pleading, the time of pleading, and so forth.

There was considerable discussion from the floor with respect to various
features of the rules, and especially the service of a copy of the declaration
by the Sheriff at the time he serves the summons.

After Justice Terrell had answered the questions propounded from the
floor the President thanked him for delivering the talk, stating "The Bar
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Association is deeply grateful to the judges who have given their time to come
here, particularly on this matter about the rules."

After Justice Terrell's talk, Mr. Lawrence Truett, of the Tallahassee Bar,
Chairman of the Civil Procedure Committee, made his report as follows:

"My committee was in a peculiar position as having not been on the
Supreme Court's committee or having any voice therein, nor did they have
any benefit of any discussions that have taken place. However, I must say
that Mr. Justice Terrell has very kindly talked to me about the matter and
said that any time he wohld be glad to discuss these rules with me. It would
seem to me from what I have heard this morning on a discussion of a very
simple rule that the committee has had somewhat of a difficult task. I do not
know that the rules could have been made any better than they have submitted
it. When you take into consideration the conflict that seems to exist between
the members of the Bar, I think they have done a very excellent job. It would
seem to me we have a very full report upon the status of the present rules.
There is nothing that my committee can do with regard to those rules, except
that I believe we might possibly act as a clearing house for such information,
such suggestions that might be made by the various members of the Bar. Now,
frankly, I have not had a very long time in which to study these rules. I do
not think you had, and I know that the committee would be very happy to have
your suggestions and in turn convey them to the Supreme Court."

Mr. Truett then addressed his remarks to the particular discussion of
several of the rules as they appeared in the Law Journal.

Mr. Ausley, of the Tallahassee Bar, Chairman of the Committee on Legis-
lation, reported that the Legislative program in almost its" entirety had been
adopted by the 1945 Legislature. He closed his remarks with the statement
"I think that the Bar Association can point with a great deal of pride to its
achievements of the last two sessions and I believe when you have heard the
explanation of the new guardianship law by Mr. Redfearn you will agree it has
its place along with the chancery gct and probate act as one of the real achieve-
ments of the last few years."

Mr. J. Velma Keen, of the Tallahassee Bar, Chairman of the Committee on
Refresher Courses, reported as follows:

MR. KEEN: Mr. President, and gentlemen, long before the war was over
there was a good deal of agitation among those of us who could not go to war,
over the question of whether or not the Bar Associations over the country
should give refresher courses to lawyers who returned from the service. Many
suggestions were made and opinions seemed to be pretty well centered on the
idea that we ought to definitely elaborate on refresher courses for lawyers as
they come back from the service. The American Bar Association has done
much work in this connection, and we have somewhat followed their lead.
Yesterday we had a meeting of the committee and after several hours discussion,
the members of the committee were not so certain as to whther or not there
existed the need we previously thought existed. It seems that in some parts
of the State, they think they do not need refresher courses for returning veterans
at all..

For example, in Jacksonville we were told at the meeting there is no
demand for this kind of service. Down in Tampa we were told that the demand
is now immediate, and in other parts of the State there was some demand.

First of all, it seems to the Committee that we would have to wait until
a sufficient number of these men come back to find out from them whether
or not they want this held. You know, it is difficult to take a fellow and choke
down him a refresher course. It was the same kind of dealing with the Chinese
when we sent missionaries to China. If he does not want to be saved, we can't
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serve on Juries has been thrashed out over a quarter of a century. It is no
longer a question.

Whenever, (in states where Compulsory Jury Service exists), mothers with
children, or expectant mothers, are called for service, the judiciary always
excuses the applicants-as the judiciary excuses men pleading illness, or press
of business.

3. Therefore, the Bar Association, in being asked by this Committee to
recommend the aforementioned change in the Jury Bill, is not required to be
radical, or particularly progressive. The Committee requires the Association
to blaze no trails, nor yet court criticism. The Committee requests the Bar As-
sociation simply to go on record as a body of technicians, to request the sim-
plification of the law in question, and the procedure thereto attached.

4. Wherefore, your Committee submits that unless a contrary expression
be issued by the Assembly, your Committee will go ahead with its plans.

Armstead Brown Kathryn Gregory
Frances M. Lovelace A. S. Bradley
Edith M. James John P. Corcoran, Jr.
Clara Floyd Gehan Catherine H. Carter, Vice Chrmn.
Byron Butler Ethel Ernest Murrell, Chairman

RULES OF CIVIL PROCEDURE
At the mid-winter conference held in Jacksonville in December 1949, we

reported that the work of this Committee had successfully culminated in the
entry of an order by the Supreme Court on November 22, 1949, promulgating
the new rules of civil procedure and making them effective on January 1, 1950.

Before the rules became effective, it came to the Committee's attention that
doubt existed in the minds of the Clerks of the Circuit Courts of Florida as to
the proper form of summons to be issued under the rules. The Committee joined
with the Attorney General of Florida in the preparation and filing of a peti-
tion before the Court, asking that an approved form of summons at law and
summons in chancery be prescribed by the Court for use in all civil actions
in Florida. The petition also prayed that the Court adopt by reference for use
in this State the forms of pleading heretofore approved by the Supreme Court
of the United States in connection with the federal rules of civil procedure.

An order was entered by the Court on January 21, 1950, adopting the form
of summons submitted with our petition and also adopting by reference the
forms of pleading heretofore promulgated and approved by the Supreme Court
of the United States for use under the new rules of civil procedure.

We found a genuine interest among the members of the Bar in the new
rules, and a consequent demand for a clarifying explanation as to their me-
chanics and the manner in which they are intended to operate. In response to
this demand, and in an effort to be of assistance to the Bar of the State, repre-
sentatives of this Committee appeared before the Circuit Bar Associations in
thirteen of the fifteen Circuits. In these appearances, an effort was made to
explain the fundamental theory and underlying concepts of the new system
of procedure called for by the rules, and the manner in which the Committee
conceived the rules should operate. It is hoped that these appearances resulted
in eliminating the natural uncertainties and confusion that would be expected
to arise from a transition into the new concept of pleading.
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Although the rules have been in effect only a short time, it is already ap-
parent to the Committee that some clarifying amendments, particularly to the
chancery rules, would be desirable. It is our recommendation that the Com-
mittee on Rules of Civil Procedure be continued as a standing committee of
the Bar, charged with the duty of making a study of the rules in actual opera-
tion, and through collaboration with the State Association of Circuit Judges
and the Supreme Court of Florida, recommended by petition such amendments
to the rules as may from time to time seem necessary and proper.

Maximum benefits from the new procedure cannot be expected without the
sympathetic understanding of the Courts who will interpret and administer
the rules, and a genuine desire on the part of the Bar to use them in an effort
to attain more expeditious administration of justice. To that end, the aid of
the Bench and Bar is respectfully solicited.

JOHN T. WIGGINTON, Chairman,
Committee on Rules of Civil Procedure,
State Bar Association.

ORMOND BEACH HOTEL
AND

COUNTRY CLUB
ORMOND BEACH, FLORIDA

Headquarters for:

1950 Florida State Bar Association
Convention

RECREATIONAL FACILITIES:

Famous 18 hole golf course, steam-heated swimming pool, tennis
court, outdoor bowling, shuffleboard, croquet. All facilities adjacent
to hotel.

BRING YOUR FAMILY AND MAKE IT
A REAL VACATION!

Special rates for convention, $10.00 per person per day American
Plan. For young members, $8.00 per person per day American
Plan when three or four will go in one room. Special rates for
children. The same rates will prevail one week before convention
and one week after convention.

Write:

R. L. WOODARD,
Vice President and General Manager
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Number 2-Special Session Wednesday, November 28, 1979

The Senate was called to order by Senator Williamson for lays in time requirements relating to the collection of or ad-
the purpose of conducting the order of business of introduction ministrative procedures regarding delinquent taxes; amending
and reference of resolutions, memorials, bills and joint resolu- s. 120.57(1)(b), Florida Statutes, conforming provisions relat-
tions pursuant to Rule 4.3. Senator Gordon represented the ing to formal proceedings to the act; creating s. 120.671, Flor-
Committee on Rules and Calendar. ida Statutes, providing uniform procedures for decisions re-

lating to the levy, assessment or refund of certain taxes, tax
MINTRODUCTIONT roll approvals, and county assessment levels; including the

JI~NTROD1~UCTU~IOJC11N ~Comptroller as a party in matters involving refunds; providing
By Senator Gordon (by request)- that the hearing officer's order shall constitute final agency

action; providing for judicial review; adding a new subsection
SB 23-C-A bill to be entitled An act relating to ad valorem (3) to s. 120.65, Florida Statutes, creating a bureau within

taxation; providing legislative intent with respect to equaliza- the Division of Administrative Hearings of the Department of
tion of funding efforts among school districts; amending s. Administration to conduct hearings relating to such taxes,
236.081(4), Florida Statutes; providing duties of Department tax roll approvals, and county assessment levels; adding a new
of Revenue and Commissioner of Education with respect to subsection (2) to s. 120.69, Florida Statutes, providing for the
computation of required local effort under the Florida Edu- enforcement of final agency action on such tax matters; pro-
cation Finance Program; providing for consideration of the viding for severability; providing an effective date.
school district's assessment level; providing a limitation;
providing definitions; amending s. 236.25(1), Florida Statutes; -was read the first time by title and referred to the Corn-
providing requirements with respect to computation of the dis- mittee on Ways and Means.
trict school tax; amending s. 195.098(1) and (2), Florida Stat-
utes; providing duties of the Assessment Administration Re-
view Commission with respect to complaints relating to the By Senator Gordon (by request)-
determination of the level of assessment; providing for actions
by the school board or the Commissioner of Education to con- SJR 25-C-A joint resolution proposing a revision of Article
test such determination; amending s. 195.096, Florida Stat- VII of the State Constitution relating to finance and taxation.
utes; providing requirements with respect to review of county
assessment rolls by the Division of Ad Valorem Tax; revising -was read the first time by title and referred to the Corn-
time periods; providing for publication of results; providing mittee on Ways and Means.
for determination of projected levels of assessment for certain
counties; providing requirements with respect to audits of the
administration of ad valorem tax laws by the Auditor General; The Senate adjourned to reconvene at 9:00 a.m.
amending s. 195.097, Florida Statutes; providing requirements
and procedures with respect to notification by the executive -- --- 

director of the department to property appraisers regarding The Senate was called to order by the President at 9:00 a.m.

defects in assessment rolls; providing duties of property ap- A quorum present-40:
praiser upon receipt of an administrative order relating there-
to; providing for continuing supervision; revising time periods Mr President Gordon Maxwell Spicola
and providing for an extension of deadlines; providing an Anderson Gorman McClain Steinberg
appropriation; providing an effective date. Barron Grizzle McKnight Stuart

-was read the first time by title and referred to the Comn- Carlucci Hair Myers Thomas
mittee on Ways and Means. Chamberlin Henderson Neal Tobiassen

Childers, D. Hill Peterson Trask
Childers, W. D. Holloway Poole Vogt

By Senator Gordon (by request)- Dunn Jenne Scarborough Ware

SB 24-C-A bill to be entitled An act relating to ad valorem Fechtel Johnston Scott Williamson
taxation; creating s. 193.1145, Florida Statutes, providing in- Frank MacKay Skinner Winn
tent; providing for interim assessment rolls under specified
circumstances; specifying the valuations to be shown on such rayer by Senator Trask
assessment rolls; requiring taxing units to levy provision mil- Prayer y Senaor ras
lage rates upon such assessment rolls and to certify the rates
to the property appraiser; providing for the applicability of Father, as we begin this day we pause to give you thanks
certain laws to such rates; providing duties of property ap- for your great love and the great blessings that you've given
praisers, tax collectors, and circuit court clerks with respect us-
to such interim assessment rolls; specifying certain notice in
tax bills based on such assessment rolls; providing for the Father, we raise to- you this morning heavy hearts because
recomputation of millage rates and for the reconciliation of of the world situation We ask that you will be with our fellow
interim and approved assessment rolls for certain purposes; countrymen around this world who find themselves in tense
providing for and restricting billings and refunds based upon situations and find their lives in danger. We ask you to give a
such reconciliation; authorizing delays in supplemental billing special measure of wisdom to the leaders of this country as they
or refunding; providing a form for notice of supplemental bills cope with these very complex problems.
or refunds; providing for review of interim assessments; pro- Father, we ask you to guide us now as we deal with the
viding for the applicability of certain delinquent tax provisions problems of this state. Give us wisdom to find the right
to delinquent provisional taxes based upon such interim assess- answers, give us courage to do the right thing, and strength
ment rolls; providing that the recomputation of millage rates and peace as we go back among our constituents and face the
shall not affect the amount of revenues to school districts, everyday problems.
counties and municipalities; providing for the effect of provi-
sional millage rates levied by multi-county taxing authorities; -Father, now as we get on with this day we ask that you
amending s. 197.012, Florida Statutes, specifying an alterna- would become more real to each of us because we know that in
tive date by which tax collectors must collect delinquent taxes; you we find all the answers for all the problems of all mankind.
creating s. 197.0125, Florida Statutes, authorizing certain de- We ask these things in the name of Christ. Amen.

9
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REPORTS OF COMMITTEES Amendment 1-On page 7, on line 22 strike "$12,700,000" and
~~~... _ ~~~~~.., . insert: $6,700,000; on line 24 strike "$12,700,000" and insert:

The Committee on Judiciary-Civil recommends the following $6,700,000; on line 27 strike "1981" and insert: 1980
pass: SB 20-C with 2 amendments

The bill was referred to the Committee on Rules and Calendar Amendment 2-On page 7, line 21, strike "1982" and insert:
under the original reference. 1981

The Committee on Judiciary-Civil recommends the following Amendment 3-On page 7, line 1D, after "any" insert: reason-
pass: SB 11-C with 3 amendments able

The bill was referred to the Committee on Ways and Means
under the original reference. Amendment 4-On page 4, line 1, strike the period and insert:

according to the following procedure:

The Committee on Commerce recommends the following pass: (i) In each non-charter county, an Auditor Selection Com-
SB 19-C mittee shall be established consislting of the county officers

elected pursuant to Article VIII, s'ection l(d), Florida Constitu-
--. ~~. „~.. . ~tion, and one member of the Board of County Commissioners

The Committee on Judiciary-Civil recommends the following or its designee.
pass: SB 21-C

(ii) The Auditor Selection Committee shall review requests
for proposals for auditing services required pursuant to Chapter

The Committee on Ways and Means recommends the following 79-183, Laws of Florida.
pass:

(iii) Following their review of qualifications, abilities of
SB 11-C SB 17-C with 3 amendments professional personnel, past performance, willingness to meet
SB 18-C with 6 amendments time and budget requirements, and recent, current and projected

work loads of auditors or auditing firms desiring to perform
The bills contained in the foregoing reports were placed on the annual independent audit requ red pursuant to Chapter 79-

the calendar. 183, Laws of Florida, the Auditor Selection Committee shall
rank in order of preference, not less than three firms which

Senator Barron moved that the provision of Rule 4.17 which they shall recommend to the Board of County Commissioners.
is in effect during a regular session, be adopted which permits
the chairman of the Committee on Rules and Calendar or his - (lv) If fewer than three firnis respond to a request for
designee, the minority leader or his designee, and two other proposals for the annual independent audit, the Auditor Selec-
members of the committee designated by the chairman to sub- tlon Committee may recommend a single firm to the Board of
mit each day a special order calendar determining the priority County Commissioners.
for consideration of bills. The motion was adopted without ob-o tion(v) The Board of County Commissioners may accept or rejectjection. the recommendation of the Auditor Selection Committee. If the

Board of County Commissioners accepts the recommendation of
MOTIONS RELATING TO COMMITTEE REFERENCE the Auditor Selection Committee, it shall begin negotiations pur-

suant to Section 16 of Chapter 79-.202, Laws of Florida. If the
On motion by Senator Barron, by two-thirds vote SJR 20-C Board of County Commissioners rejects the recommendation of

was withdrawn from the Committee on Rules and Calendar. the Auditor Selection Committee, it shall direct the Auditor
Selection Committee to review the proposals submitted and sub-

The President declared the Senate in recess at 9:08 a.m. until mit another recommendation. Shouid the Board of County Com-
9:35 a.m. missioners reject the recommendation of the Auditor Selection

Committee, the selection process shall continue in accordance
with this act until a recommendation is accepted.

The Senate was called to order by the President at 9:35 a.m.
A quorum present.

Amendment 5-On page 7, between lines 21 and 22, insert
a new section 3: All agencies, o;her than state agencies as

By permission the following report was received: defined herein, and all district school boards and district boards
of trustees of community colleges shall have the power to

REPORTS OF COMMITTEES have a performance audit or poslaudit of their accounts and
records by an independent certified public accountant retained

The Committee on Rules and Calendar submits the follow- by them and paid from their publ c funds.
ing bills to be placed on the Special Order Calendar for Wed-
nesday, November 28, 1979: Renumber subsequent sections.

SB 18-C SB 11-C SB 21-C
SB 19-C SJR 20-C SB 17-C Amendment 6-On page 1 in title, strike line 7 and insert:

nRepectful submi;tted establishment of an auditor selecton committee in noncharter
Respectfully submitted, n counties and providing duties thereof with respect to selection
Dempsey J. Barron, Chairman of qualified auditors to audit county

SPECIAL ORDER On motion by Senator Johnston, by two-thirds vote SB 18-C
SB 18-C-A bill to be entitled An act relating to governmental as amended was read the third ti me by title, passed, ordered

auditing; amending s. 11.45(1)-(4), (8), Florida Statutes, as engrossed and then certified to the House. The vote on passage
amended; providing definitions; replacing references to post- was:
audits with references to financial audits; providing for selec-
tion of accountants to audit county agencies; creating the yeas'-36
County Government Audit Trust Fund in the Department of
Banking and Finance; providing circumstances for reimburse- Mr President Gorman Mawell Steinberg
ment of county agencies for certain costs of auditing; provid- Anderson Grizzle Mc Knight Stuart
ing an appropriation; providing an effective date. Barron Hair Myers Thomas

Carlucci Henderson Neal Tobiassen-was read the second time by title. Childers, D. Hill Peterson Trask
Childers, W. D. Holloway Poole Vogt

- The Committee on Ways and Means offered the following Feehtel Jenne Scarborough Ware
amendments which were moved by Senator Johnston and Frank Johnston Scott Williamson
adopted; Gordon MacKay Spicola Winn
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Nays-1 On motion by Senator Hair, by two-thirds vote SB 11-C as
amended was read the third time by title, passed, ordered en-

Skinner grossed and then certified to the House. The vote on passage

Votes after roll call: was:

Yea-Chamberlin, Dunn, MeClain Yeas-37

SB 19-C-A bill to be entitled An act relating to banking; Mr. President Gorman McKnight Thomas
amending s. 659.06, Florida Statutes; authorizing the estab- Anderson Grizzle Myers Tobiassen
lishment of branches by merger anywhere in the state with Barron Hair Neal Trask
certain restrictions; providing for the establishment of not Carlucci Henderson Peterson Vogt
more than two branches per calendar year in a county in Chamberlin Hill Poole Ware
which a branch is established by merger; providing certain Childers, D. Holloway Scarborough Williamson
considerations and procedures for the granting of a branch Chllders, W. D. Jenne Scott Winn
application; requiring written notification to the Department Fechtel Johnston Skinner
of Banking and Finance prior to operating a bank facility; Frank MacKay Steinberg
providing for the conversion of certain military facilities into Gordon Maxwell Stuart
branches; providing an effective date. Nays-None

-was read the second time by title. Votes after roll call:

Senator Scarborough moved the following amendment: Yea-Dunn, McClain, Spicola

Amendment I-On page 6, line 1, insert new Section 3: SJR 20-C-A joint resolution proposing an amendment to

No bank may charge an individual more than 12% interest Section 3, Article V of the State Constitution, relating to the
annually. organization and jurisdiction of the Supreme Court.

Renumber subsequent section. -was read the second time.

Point of Order The Committee on Judiciary-Civil offered the following
amendment which was moved by Senator Hair and failed:

Senator Barron raised a point of order that the amendment amendment which was moved by Senator Hair and failed:
was not germane to the bill. The President ruled the point well Amendment 1-On page 2, line 9, after the word "Commission"
taken and the amendment out of order, insert: , or its successor,

On motion by Senator Frank, by two-thirds vote SB 19-C Senator Hair moved the following amendment which was
was read the third time by title, passed and certified to the adopted:
House. The vote on passage was:

Amendment 2-On page 2, strike all of line 9 and insert:
Yeas-35 review action of statewide agencies

Mr. President Gorman Maxwell Stuart
Anderson Grizzle McKnight Thomas Legislative Intent
Barron Hair Myers Tobiassen At the request of Senator Myers, by direction of the Presi-
ChamberlinD Henderson Person Vogt dent the following statements were published in the Journal:

Childers, W. D. Holloway Poole Ware
Fechtel Jenne Scott Williamson Senator Myers: To clarify the term "statewide agency" so
Frank Johnston Skinner Winn that we have a clear expression of legislative intent in the
Gordon MacKay Steinberg record on this, I want to ask Senator Hair a question so that

he can give me the answer and perhaps put that in the Senate

Nays-2 Journal.

Carlucci Scarborough Mr. President: Does the Senator yield?

Votes after roll call: Senator Hair: I yield.

Yea-Dunn, McClain, Spicola
Senator Myers: Senator Hair, to clarify the matter, is it

SB 11-C-A bill to be entitled An act relating to public true that the term "statewide agency" will comport with the
defenders; amending s. 27.51(4), Florida Statutes; providing term "state agency" in chapter 120 insofar as review of orders
that the public defender of the tenth judicial circuit handle all of the Public Service Commission are concerned to the District
appeals arising within the district comprising the Second Dis- Court of Appeal now that you are changing it, or to the Supreme
trict Court of Appeal; providing that the public defender for Court with respect to electric, telephone and gas cases?
the seventh judicial circuit handle all appeals within the district
comprising the Fifth District Court of Appeal; removing the
requirement that funds for certain staff and other expenses Senator Hair: That's correct.
incurred by certain public defenders be appropriated on an
annual basis; providing an effective date. Senator Myers: So that even though you have a difference

-was read the second time by title of terminology between "statewide agency" in the constitutional
-was read the second time by title, language and the definition designated as "state agency" in

The Committee on Judiciary-Civil offered the following amend- chapter 120, insofar as review of Public Service Commission
ments which were moved by Senator Hair and adopted: orders are concerned to respective courts they are one and the

same?
Amendment 1-On page 1, line 29, strike "tenth twelfth"

and insert: twelfth Senator Hair: That's correct.

Amendment 2-On page 2, line 11, strike "annually" and in-
sert: annually Senator Myers: I would respectfully request that this be

shown in the Senate Journal as a direct statement of legislative
Amendment 3-Strike on page 1, all of lines 4 through and intent, so we have a clear understanding, since there is a dif-

including line 13 and insert: the public defender for the seventh ference in terminology between "statewide agency" as used
judicial circuit handle all appeals within the district comprising in this Constitutional amendment, and the definition "state
the Fifth District Court of Appeal; agency" under Chapter 120.,
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The Committee on Judiciary-Civil offered the following the state, and certified to require immediate resolution by-the
amendment which was moved by Senator Hair and adopted: supreme court.

Amendment 3-On page 2, lines 11 and 12, strike "and shall (6) May review a question of law certified by the Supreme
review agency action of the Florida Commission on Ethics" Court of the United States or a United-States Court of Ap-

peals which is determinative of tie cause and for which there
Senator Hair moved the following amendment which was is no controlling precedent of the supreme court of Florida.

adopted: (7)4). May issue writs of prohibition to courts ead ei-m-
Amendment 4-On page 2, line 16, strike "hat iffets a ntecsies end al wit sarhin the oto mpe th o te erxere ow

elase of 4 e mtiaoa " etate effieers" and insert:, or that te Pew and all writs necessar to the complete exercise of
expressly affects a class of constitutional or state officers, its jurisdiction.

(8)-54 May issue writs of mandamus and quo warranto to
On motion by Senator Hair, by two-thirds vote SJR 20-C as state officers and state agencies. -

amended was read the third time in full as follows: (9)-4 May, or any justice may, issue writs of habeas
A joint resolution proposing an amendment to Section 3, corpus returnable before the supreme court or any justice, a

Article V of the State Constitution, relating to the organi- district court of appeal or any judge thereof, or any circuit
zation and jurisdiction of the Supreme Court. judge.

Be It Resolved by the -Legislature of the State of Florida: *4 Shall habe the power ef 4dkeet ipewiew f Adminietrtivc
aetio presepihed by geneal l&-*.

That the following amendment to Section 3 of Article V of
the State Constitution is hereby agreed to and shall be sub- (c) CLERK AND MARSHAL.-The supreme court shall
mitted to the electors of this state for approval or rejection appoint a clerk and a marshal' who shall hold office during
at a special election to be held in conjunction with the presi- the pleasure of the court and perform such duties as- the
dential preference primary election in March 1980; and which, court directs. Their compensation shall be fixed by general
if approved, shall take effect April 1, 1980. law. The marshal shall have the power to execute the process

of the court throughout the sta.te, and in any county may
ARTICLE V deputize the sheriff or a deputy sheriff for such purpose.

JUDICI~ARY ~BE IT FURTHER RESOLVED that the following statement
- JUDICIARY be placed on the ballot:

SECTION 3. Supreme court.- CONSTITUTIONAL AMENDMENT

(a) ORGANIZATION.-The supreme court shall consist of ARTICLE V, SECTION 3
seven justices. Of the seven justices, each appellate district
shall have at least one justice elected or appointed from the Proposing an amendment to the State Constitution to modify
district to the supreme court who is a resident of the dis- the jurisdiction of the Supreme Court.
trict at the time of his original appointment or election.
Five justices shall constitute a quorum. The concurrence of On motion by Senator Hair, SJR 20-C as amended passed by
four justices shall be necessary to a decision. When recusals the required constitutional three-fifths vote of the membership,
for cause would prohibit the court from convening because of was ordered engrossed and then certified to the House. The
the requirements of this section, judges assigned to temporary vote on passage was:
duty may be substituted for justices.

(bI). JURISDICTION.-The supreme court: Yeas--34

(1) Shall hear appeals from final judgments of trial courts Mr. President Grizzle McKnight Thomas
imposing the death penalty-and from ordese ef trio eeurts and Anderson Hair Neal Tobiassen
decisions of district courts of appeal declaring invalid a state Barron Henderson P 3terson Trask
statute or a provision of the state constitution jaitialy ad Chamberlin Hill Poole Vogt
direetly pe-fsig e* the aldity. e4 e state statute er a federi! Childers, D. Holloway S':arborough Ware
estatute eo treaty or eenostrig a pieAsioa of the estate or Childers, W. D. Jenne Sq:ott Williamson
fedeal, seastiittiiA. Fechtel Johnston Slinner Winn

Frank MacKay SI einbe'rg
(2) When provided by general law, shall hear appeals from Gorman Maxwell S;uart

final judgments snd oem'sv 4 trio eeasts imapesag life
idprisesiet or fin jugments entered in proceedings for

the validation of bonds or certificates of indebtedness and Nays--2
shall review action of statewide agencies relating to rates
or service of utilities providing electric, gas, or telephone Carlucci Gordon
service. Votes after roll call:

(3) May review by eatierai any decision of a district Yea-Dunn MClain Myers, Spiola
court of appeal that expressly declares valid a state statute, Yea-Dunn, McClain, Myers, Spicola
or that expressly construes a provision of the state or fed- SB 21-CA bill to be entitled An act relating to a special
eral constitution, or that expressly affects a class of consti- election to be held on March 11, 1980:, pursuant to Section 5
tutional or state officers; that passee wepn a qietie* serti- of Article XI of the State Constitution, for the approval or
fled by e dit4etas e t eo appeal to be ef great pblie ia- rejection by the electors of a joint resolution amending Section
terest, or that expressly -and directly conflicts that is in direet 3 of Article V of the State Conctitution relating to the judi-
-ee aie with a decision of another say district court of appeal ciary; providing for publication of notice and for procedures;
or of the supreme court on the same question of law; sad providing an effective date;

fiy inteiletcy gdem Beasig *In mtev;W Dareb ayn .e e nt Woda be^ p essieg &peo&1At , B ter to siap.e. -was read the second time by- title. On motion by Senator
&uj-t; -a-adnt isede hArit of deetly apealabe ee tmss- s t' Hair, by two-thirds vote SB 21-C was read the third time by

iesed t-s genepal lfi having setatewide oSet toie*o. title, passed by the required constitutional three-fourths vote of
the membership and was certified to-l;he House.-The vote on

(4) May review any decision -of a district court of.appeal passage was:
that passes upon a question certified by it to be of great
public importance, or that is certified by it to be in direct -Yeas--34 ---

-eonflict with a decision of another district court of appeal. P 
Mr. President Childers, W. D. H air Johnston

-(5) May review any order or judgment of a trial court Anderson Fechtel He anderson MacKay
certified by the district court of appeal in which an appeal Barron Frank Hill Maxwell
is pending to be of great public importance, or to have a Chamberlin Gorman Holloway McKnight
great effect on the proper administration of justice throughout Childers, D. Grizzle Jenne Neal
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Peterson Skinner Tobiassen Williamson rizing the Escambia County Civil Service Board to exempt from
Poole Steinberg Trask Winn the provisions of chapter 79-453, Laws of Florida, employees
Scarborough Stuart Vogt employed by the Escambia County Public Health Trust; pro-
Scott Thomas Ware viding an effective date.

~~~~~~~~~Nays-i~~~ ~Proof of publication of the required notice was attached.
-was read the first time by title and referred to the Com-

Carlucci mittee on Rules and Calendar.

Votes after roll call: On motions by Senator W.D. Childers, by two-thirds vote
Yea-Dunn McClain, Mers, Spcola SB 29-C was withdrawn from the Committee on Rules andYea-Dunn, McClain, Myers, Spicola Calendar and by two-thirds vote placed on the special order

calendar. --

On motion by Senator Hair, consideration of SB 17-C was
deferred. On motion by Senator W.D. Childers, by two-thirds vote SB

29-C was read the second time by title and by two-thirds vote
INTRODUCTION was read the third time by title, passed and certified to theHouse. The vote on passage was:

On motion by Senator Holloway, by the required constitutional 
two-thirds vote of the membership, SCR 27-C was admitted for Yeas-39

~~~~~~introduction. ~Mr. President Gordon Maxwell Steinberg
By Senators BarrAn, Holloway, W. D. Childers, Skinner, Anderson Gorman McKnight Stuart

Thomas, Henderson and Hill- Barron Grizzle Myers Thomas
Carlucci Hair Neal Tobiassen

SCR 27-C-A concurrent resolution commending the Masons chaDmberln Hellnderson Peterson Trask
of Florida. Childers, D.' Hill Poole Vogt~~~~~~~of Florida. ~Childers, W. D. Holloway Scarborough Ware

-was read the first time in full. On motions by Senator Dunn Jenne Seott Williamson
Holloway, by two-thirds vote SCR 27-C was placed on the Fechtel Johnston Skinner Winn
calendar and by two-thirds vote read the second time by title, ran MacKay Spicola
adopted, and certified to the -House. The vote on adoption was: Nays-None

Vote after roll call:Yeas-39
Yea-McClain

Mr. President Gordon MeClain Steinberg
Anderson Gorman MKnight Stuart On motion by Senator Barron, by the required constitutional
Barron Grizzle Myers Thomas two-thirds vote of the membership, SB 30-C was admitted forCarlucci Hair Neal Tobiassen introduction.
Chamberlin Henderson Peterson Trask v*
Childers, D. Hill Poole Vogt By Senator Barron- -

Childers, W. D. Holloway Scarborough Ware By enator Barron-
Dunn Jenne Scott Williamson SB 30-C-A reviser's bill to be entitled An act relating to
Fechtel Johnston Skinner Winn the Florida Statutes; reenacting as. 120.63(2) (a), 121.052(1) (b),
Frank MacKay Spicola (d), 215.47(1), 319.22(2), 656.17(3)-(5), and 659.18(3)-(5),

Florida Statutes; restoring provisions inadvertently omitted
Nays-None from republication in the amendatory process.

-was read the first time by title and referred to the Comn-
On motion by Senator Vogt, by the required constitutional mittee on Rules and Calendar.

two-thirds vote of the membership, SB 28-C was admitted for
introduction. On motion by Senator Gordon, by two-thirds vote SJR 13-C

was withdrawn from the Committee on Rules and Calendar.
By Senator Vogt-

On motions by Senator Gordon, the rules were waived and
SB 28-C-A bill to be entitled An act relating to the Depart- the Committee on Ways and Means was granted permission to

ment of Health and Rehabilitative Services; providing an appro- consider the following bills today: the Governor's Tax Package
priation for a fixed capital outlay project to the Office of (SJR 25-C, SB-24-C, SB 23-C) or take up House-passed Package,
Assistant Secretary for Operations - District Administration of if it is available to the committee; SJR 7-C, SJR 13-C, SB 6-C,
the Department of Health and Rehabilitative Services; providing SJR 10-C, SJR 15-C, SB 16-C, SB 28-C, proposed SB 22-C by
an effective date. Senator Peterson relating to remodeling, renovation and main-

tenance of educational facilities.
-was read the first time by title and referred to the Com-

mittee on Ways and Means. CO-INTRODUCERS

Senators McClain and Spicola SJR 4-C and SB 5-C
On motion by Senator W.D. Childers, by the required consti-

tutional two-thirds vote of the membership, SB 29-C was ad- CORRECTION AND APPROVAL OF JOURNAL
mitted for introduction.

The Journal of November 27 was corrected and approved.
By Senators W.D. Childers and Tobiassen-

- A4On motion by Senator Barron, the Senate adjourned at 10:28
SB 29-C-A bill to be entitled An act relating to -Escambia a.m. to convene upon call of the President, no earlier than

County; amending s. 8.2, chapter 79-463, Laws of Florida; autho- 10:00 a.m., Thursday, November 29...
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ministrative hearing does not violate the separation-of­

powers clause in Article I, Section 3 .14 

These cases are consistent with the decision that 

declared unconstitutional a statute allowing an admin­

istrative hearing officer to make a determination of 

mental competency for purposes of treatment in a state 

hospital. 15 

Where a statute gives judges authority in mediation 

proceedings, this is not a judicial proceeding subject to 

normal appellate proceedings.16 But judicial power ex­

ists for a judge to direct an investigation into an agency 

that has custody of dependent juveniles pursuant to 

court orders. 1 7 

SECTION 2 

ADMINISTRATION; PRACTICE .AND PROCEDURE. 

(a) The supreme court shall adopt rules for the practice 

and procedure in all courts including the time for seek­

ing appellate review, the administrative supervision of 

all courts, the transfer to the court having jurisdiction 

of any proceeding when the jurisdiction of another court 

has been improvidently invoked, and a requirement that 

no cause shall be dismissed because an improper remedy 

has been sought. The supreme court shall adopt rules to 

allow the court and the district courts of appeal to sub­

mit questions relating to military law to the federal Court 

of Appeals for the Armed Forces for an advisory opinion. 
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Rules of court may be repealed by general law enacted by 

two-thirds vote of the membership of each house of the 

legislature. 

(b) The chief justice of the supreme court shall be chosen 

by a majority of the members of the court; shall be the 

chief administrative officer of the judicial system; and 

shall have the power to assign justices or judges, including 

consenting retired justices or judges, to temporary duty in 

any court for which the judge is qualified and to delegate 

to a chief judge of a judicial circuit the power to assign 

judges for duty in that circuit. 

(c) A chief judge for each district court of appeal shall be 

chosen by a majority of the judges thereof or, if there is no 

majority, by the chief justice. The chief judge shall be re­

sponsible for the administrative supervision of the court. 

(d) A chief judge in each circuit shall be chosen from 

among the circuit judges as provided by supreme court 

rule. The chief judge shall be responsible for the adminis­

trative supervision of the circuit courts and county courts 

in his circuit. 

History 

Pre-1968. The origin of rule-making authority for the 

Florida Supreme Court may be traced to a 19 5 6 amend­

ment to the 1885 Constitution; the provision relating 

to the authority of the legislature to repeal a rule was 

added in the 19 7 2 revision. 18 
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Post-1968. The significant revision to all of Article 

V took place in 1972 (S.J.R. 52-D, 1971); this section 

was further amended in 1998 by the Constitution Re­

vision Commission (Revision No. 13, 1998). Although 

the Supreme Court has had authority to adopt rules of 

practice and procedure since 1956 (CS/HJR 810), there 
was obvious tension with legislative authority. This 

method of handling the tension was fashioned along 

lines suggested by a noted scholar and constitutional 

lawlitigator.19 The 1998 amendments added authority 

to get advisory opinions on military law and removed 

gender-specific language from the section. 

Commentary 

The power to make assignments originated with the 

19 5 6 amendment and became more significant with 

consolidation of the courts in the 1972 revision. The 

1956 amendment also set up the method of select­

ing the chief justice, placing a constitutional process in 

place of the much-criticized lottery method used previ­

ously. 

In addition to making changes in gender references, 

the 19 9 8 amendment allowed District Courts of Appeal 

to submit a question of military law to the Federal Court 

of Military Appeals for an advisory opinion. 
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Section 2 provides the basic rule-making authority 

of the Supreme Court and sets up the administrative 

machinery of the courts, with a chief justice (selected 

by the justices), a chief judge for each appellate court 

(chosen by the judges of that court or, if there is no 

majority, the chief justice), and a chief judge for each of 

the circuits (a circuit judge chosen in accordance with 

Supreme Court rule). The selection language may not 

appear important but, in earlier constitutions, the chief 

justice was selected by lot, leading to numerous prob­
lems. 20 

The authority to fashion rules relating to practice and 

procedure has been used by the Court for historic and 

far-reaching decisions, including two rules that have 

been adopted in all other states: the first rule to allow 

cameras and electronic devices in courts,21 and the so­

called IOLTA (Interest on Lawyer Trust Accounts) rules 

governing income from lawyers' trust accounts. 22· The 

IOLTA rule turned an ethical rule barring attorneys 

from profiting on interest from trust funds, which had 

allowed banks to avoid paying interest on trust ac­

counts, into a rule in which the income from those ac­

counts would be directed to the Florida Bar Foundation 

and used for public purposes. 

Rule-making has been significant in less dramatic 

matters as well. The Court has established an intricate 

procedure for regular review and revision of rules of 
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procedure, and rule-making for procedural and admin­

istrative purposes takes up much of the Court docket. 

The constitutional provision for the Supreme Court's 

administrative structure has not been the subject of 

much litigation. Essentially, the presiding officer is the 

chief justice, and the court system is run by a system 

of committees and conferences functioning under rules 

adopted by the Court. However, the rule-making power 

itself has been the subject of a great number of cases 

and is a difficult area conceptually because, in the mak­

ing of rules, the Court is functioning in a legislative cap­

acity and without the procedures that accompany most 

court activities. 

The Court's power to make rules extends to ''rules 

for the practice and procedure in all courts," including 

certain aspects specified in Section 2. Thus, when the 

legislature repealed a rule of appellate procedure and 

attempted to write a new rule, the Court upheld the 

power to repeal (by a two-thirds vote) but ruled that the 

legislature is without authority to rewrite rules of prac­

tice and procedure. 23 The Court has held that any repeal 

must be an express repeal, and, even where legislation 

is adopted by the requisite supermajority, there is no 

implicit repeal. 24 

The term practice and procedure is nowhere clearly 

defined; thus, it is often a close call whether a matter 

falls within this language. Often when a legislative en-
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actment intrudes, or arguably may intrude into the area 

of practice and procedure, the Court has adopted clari­

fying rules that parallel the legislation. This proced­

ure has somewhat smoothed over the differences and 

prevented unnecessary confusion to litigants. Because 

the same provisions, then, are both statutes and rules, 

Section 2-based conflict has been avoided. 25 A conse­

quence of this accommodation is that the definition of 

''practice and procedure'' has not been fully sharpened. 

Still, conflicts have produced some definition. When 

the Florida legislature attempted to radically change 

the court procedure relating to capital punishment, the 

Court held that it had drifted into unconstitutional 

territory. Though the Court's opinion is diplomatically 

framed, it made clear that rule-making in practice and 

procedure belongs to the Court.26 Questions surround­

ing capital punishment legislation were the context for 

a later case where the Court upheld a statute that im­

posed certification duties on the Court clerk. 27 

The authority to assign judges has resulted in some 

litigation. In a 1986 case, the Court held that per­

manent assignment of a county judge to circuit court 

duties would be improper, 28 but a later decision held 

that successive six-month assignments were not im­

proper. 29 Still, assignments that violate the spirit of the 

earlier decision have been found invalid. 30 The Court 
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"THE FEDERAL RULES OF CIVIL PROCEDURE"

Discussion by W. F. HIMES, Tampa, Florida
Before Annual Convention, Hollywood, May 6

The Supreme Court of the United States, on December 20, 1937, adopted 86 new
rules designated therein as "Federal Rules of Civil ProceduTe," which will constitute,
when these rules take effect, a code of pleading, practice and procedure in the District
Courts of the United States. These rules will not take effect until three months after
the adjournment of the present session of Congress, and in no event earlier than Sep-
tember 1, 1938. The rules will regulate the institution, conduct and disposition of what
have heretofore constituted actions at law and suits in equity. They will govern actions
instituted in or removed to the Federal Courts after their effective date, and will also
apply in actions then pending except insofar as the Court in a particular case may order
otherwise. The rules will not apply to proceedings in admirality or in bankruptcy, nor
will they apply in habeas, corpus or in quo warranto except upon appeal. And certain
specially named proceedings, largely of statutory authorization, are excepted therefrom.

The new rules provide that they shall not be construed to extend or limit the juris-
diction of the District Courts of the United States or the venue of actions therein.

Hereafter, there is to be but one form of action, to be known as a "civil action."
The pleadings that have heretofore been incident to suits in equity and actions at law are
abolished. The pleadings in the new form of action will consist chiefly of the complaint
and answer, with motions allowable for certain restrictive purposes. Radical changes.
will take place in the method by which issues are reached and disposed of and cases are
reviewed upon appeal. A lawyer well equipped for the present practice but unfainiliar
with the new practice will be as inadequately prepared to conduct litigation under the
new rules as a military genius of the middle ages to direct military operations in the
present day.

Before attempting such a general discussion of the new rules as the time allotted
to me makes permissible, it is quite appropriate that some consideration be given to
the historical background which preceded the adoption of the rules. It has been said
that no other example of such nationwide participation and cooperaion on the part
of both the Bar and the Judiciary is afforded by the history of this or any other country
as preceded and resulted in the adoption of the new rules.

At the present time and throughout a large number of years, the conduct of suits
in equity in the Federal Courts has been regulated by the rules adopted for that pur-
pose by the Federal Supreme Court, while the practice, pleadings and modes of pro-
ceedings in actions at law have conformed to the form of practice, pleading and modes
of proceeding existing in like causes of the State in which the District Courts were held.
The occasion for this has been because of the fact that the Federal Supreme Court,
from time to time, under the rule-making power with which such court was invested
by Congress, adopted rules governing equity causes. The Federal Supreme Court never
having attempted to adopt rules governing actions at law, Congress, by its Act of June
1, 1872, prescribed that the practice in such actions governing in the respective states
should apply in such actions in the District Courts sitting in these states.
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The existing diversity in practice and procedure in the Federal Courts in the
various states resulted in a determined effort to abolish such diversity and for the substi-
tution of a new uniform system of procedure which would be simple, inexpensive and
expeditious. From 1912 until 1934 various acts were placed before Congress intended to
accomplish the result referred to. During this twenty-year period, the acts pending
before Congress were championed by the American Bar Association, the Bar Associations
of various states, and by eminent jurists and members of the legal profession, among
whom conspicious examples were the late Thomas W. Shelton of Virginia, Judge Henry
D. Clayton of Alabama, Frank B. Kellogg, Elihu Root, and William H. Taft. However,
none of the proposed measures became a law, and Congress did not act until it passed
the act of June 19, 1934, championed by the Honorable Homer S. Cummings, the
present Attorney General of the United States, which invested the Federal Supreme
Court with the authority pursuant to which that Court adopted the new rules, with only
Mr. Justice Brandeis disapproving. The act of Congress last referred to contained two
sections, by the first of which the Supreme Court was given power to prescribe general
rules to govern the conduct of civil actions at law, and by the second of which the Court
was invested with the larger power of uniting the general rules prescribed by, that
Court for cases in equity with those for actions at law so as to secure "one form of
civil action and procedure for both," with the proviso that in such union the right of
trial by jury guaranteed by the 7th Amendment to the Federal Constituion should be
preserved inviolate.

The Supreme Court apparently deliberated for an approximate period of twelve
months after the passage by Congress of the Act above referred to, as to whether the
Court thereunder should undertake only to adopt a uniform system of rules to govern
actions at law in the Federal Courts, or whether it should undertake the adoption of
such general rules for cases in equity and actions at law as would secure one form of
civil action and procedure for both. On June 3, 1935, the Supreme Court, by its order
of that date, determined upon the latter course, and appointed to assist the Court in
such undertaking an Advisory Committee to serve without compensation, consisting of
fifteen members, of which William D. Mitchell, former Solicitor General of the United
States, was named Chairman, and the membership of which Committee included a
number of eminent members of the legal profession and instructors of law at outstanding
universities of the country, and of which Committee the Honorable Scott M. Loftin, of
Florida, was made a member.

Some ten drafts were made by this Committee from time to time, of the proposed
rules, and three of such drafts were printed and given wide distribution in order that
the Committee might have the benefit of suggestions and criticisms from members of
the Bar, the Judges of the various courts, and instructors of law at the various uni-
versities. In the course of its work, the Committee was aided by an able reporter and
research staff, and extensive study and consideration was given throughout a period of
years to the merits and demerits of the existing equity practice, pleading and practice as
it existed at common law, and of the various reforms inaugurated in judicial procedure
in the several states of the Union and in the English practice. The new rules, as finally
adopted by the Federal Supreme Court on December 20, 1937, therefore represent
a symposium of pleading, practice and procedure concurred in and found from experience
by eminent authority as best calculated to bring about an inexpensive and expeditious
administration of the law in civil actions.

The inembers of the legal profession in Florida will be. interested to know froi

what sources aid may be obtained in becoming familiar with the new rules.

The rules themselves constitute,-

House Document No. 460, obtainable from the Superintendent of Docu-
ments, U. S. Government Printing Office, Washington, D. C. (Price 15c);

Notes to the Rules of Civil Procedure, March, 1938, obtainable from Advis-
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ory Committee on Rules for Civil Procedure, Supreme Court of the United
States Building, Washington, D. C. (No charge).

The following works are now in process of publication:

The New Federal Rules of Civil Procedure, Annotated, by Byron F.
Babbitt, of the St. Louis Bar, Reviser of Rose's Fed. Jurisdiction and Pro-
cedure, Hopkins Federal Equity Rules; published by Thomas Law Book
Company, St. Louis. Price $6.50.

Simpkin's Federal Practice, The Harrison Company of Atlanta, Ga.
Price $15.00.

The New Federal Rules of Civil Procedure, by Judge Palmer D. Edmunds,
Callaghan & Co. Price $10.00.

Moore's Federal Practice Under the New Federal Equity Rules, by James
William Moore, Chief of the Research Staff of the Advisory Committee ap-
pointed by the Supreme Court, and Joseph M. Friedman, Assistant on the
Research Staff; published by Matthew Bender & Company. Price $25.00.
The following is a brief topical analysis of the rules,-

FEDERAL RULES OF CIVIL PROCEDURE (86)

I. Scope of Rules-One form of action ( 2)
II. Commencement of Action; Service of

Process, Pleadings, Motions and Orders ( 4)
III. Pleadings and Motions (10)
IV. Parties ( 9)
V. Depositions and Discovery (12)
VI. Trials (16)
VII. Judgment (10)
VIII. Provisional and Final Remedies and

Special Proceedings ( 8)
IX. Appeals ( 5)
X. District Courts and Clerks (4)
XI. General Provisions (6)

Forms, 27.
Index.

The provisions of the new rules in many respects are in conflict with and will either
repeal, modify or extend existing provisions of law. That this should take place was
provided for by Congress in the Act delegating power to the Supreme Court to adopt
the rules. That the delegation of such power by Congress to the Court could lawfully
be done was settled in Wayman et al v. Southard, et al, 10 Wheaton 1, decided in 1825,
where Chief Justice Marshall, speaking for the Court, affirmed the right of Congress
to delegate to the courts the power of altering by rules the modes of proceedings in suits
established by law. Therefore, the new rules having been expressly authorized by
Congress and approved by the Supreme Court, there remains no debatable question as
to the binding force and validity of the provisions found therein. While the provisions
of the Conformity Act, 28 U. S. C. A., par. 724, have in a very large measure been
superseded by the provisions of the new rules, yet not so in their entirety, as illustrated
by the provisions continuing the remedies afforded under state laws for the seizure of
person or property to secure the satisfaction of judgments recovered or ultimately to
be entered. I shall therefore Inake the bold statement that regardless of the merit which
is inherent in the new procedure, a greater rather than a lesser knowledge of the law
will hereafter be required of qualified and successful practitioner.

Preliminary to such discussion as is now permissible of the salient features of the
new procedure, it is of the utmost importance to bear constantly in mind the greatly
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increased power and the tremendously enlarged discretion with which the judges of the
district courts of the United States will be invested, which may be exercised at almost
every step in the cause, and for which in many instances no yardstick is prescribed.
In the hands of a learned, wise and impartial judge, this authority will doubtless expedite
the due disposition of causes, but in the hands of an unequipped, arbitrary or biased
judge it may prove the weapon of a tyrant.

ARRIVING AT THE ISSUES

The new rules will consign to the Hall of Relics weapons of offense and defense
with which the members of the Bar have heretofore conducted mighty legalistic en-
counters. Bills in equity, supplemental bills, bills of revivor, declarations, pleas, de-
murrers, rejoinders, rebutters and sur-rebutters, exceptions, writs of scire facias, and
writs of mandamus are to become matters of memory only.

There is to be but one form of action, to wit, a civil action. In ordinary action the
only pleadings permissible will be the complaint and the answer thereto, except that if
the answer asserts a counter-claim a reply thereto will be permissible. Motions will be
allowed to raise the following defenses:

(1) Lack of jurisdiction over subject matter.
(2) Lack of jurisdiction of person.
(3) Improper venue.
(4) Insufficiency of process.
(5) Insufficiency of service of process.
(6) Failure to state a claim upon which relief can be granted.

Motions will be permitted to require more definite allegations and to supply bills of
particulars. Motions to strike will be permitted to reach redundant, immaterial, im-
pertinent or scandalous matter found in any pleading. Two innovations of great sig-
nificance are introduced by the new rules, to wit, the filing of cross claims and third
party complaints. A cross-claim will be a pleading by which one party is permitted
to allege and enforce against a co-party a claim arising out of the transaction or occur-
ence that is the subject matter either of the original action or of any counter-claim
therein.

A third party complaint will be a pleading which may be filed by a defendant
against one not a party to the cause alleging that such third party is or may be liable
to the party filing the cross complaint or to the plaintiff in the action for all or some
part of plaintiff's claim against the party filing the third party complaint. Where
cross claims or third party complaints are filed, answers and counter-claims thereto will
be in order.

The new rules require all counter-claims to be asserted in the answer of the defend-
ant which arise out of the trafisaction or occurrence which is the subject-matter of the
plaintiff's claim and which do not require for their adjudication the presence of third
parties over whom the court cannot acquire jurisdiction. It is permissive for a party
defendant to assert as counter-claims in his answer any and all existing claims against
the plantiff whether or not they arise out of the transaction or occurrence which is the
subject matter of the opposing party's claim.

Since in one action the plaintiff may combine all claims which the plaintiff has
against the defendant, whether of legal or equitable character or both, and the cor-
responding right obtains with respect to the answer of the defendant, it becomes readily
apparent that an action under the new rules has a potential scope not heretofore existing
and wholly unknown to any practice which has obtained in Florida.

Another innovation which the new rules will inaugurate is a pre-trial conference
which the court may call of the attorneys for the parties for a simplification of the
issues, and for expediting the trial. A more detailed discussion of this feature has been
reserved for another speaker.
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When the summons is served, a copy of the complaint must be served with it.
Copies must be served of all pleadings and motions thereafter filed in tha cause. The
return date of the summons will be twenty days after service thereof. The court may
appoint a third party to make service of the summons or any subpoena to witnesses.

Another innovation introduced by the new rules is the privilege given a party to
make an offer at any time ten days or more before trial to allow judgment to be taken
against him for money or other property or to the effect specified in the offer with
costs then accrued. If the offer be accepted, judgment accordingly will be entered.
If the offer be refused and the party to whom the offer was made fails to obtain a
judgment more favorable than that offered, the party to whom the offer was made is
denied the right to recover costs accruing after the offer made.

PARTIES

Because under the new rules, a civil action may embrace all claims between the
parties, whether of legal or equitable nature or both, and third party complaints are
permitted to be filed, it becomes obvious for these reasons alone that the necessary and
proper parties to such an action may become more numerous than heretofore allowable.

The new rules have other features, however, which must be reckoned with in
determining who may be necessary or permissible parties to an action. Such features,
among others, are,-

1st: All persons are permitted to join in one action if they assert any right to relief
jointly or severally in respect of or arising out of the same transaction, occurrence or
series of transactions or occurrences, and if any question of law or fact common to all
of them will arise in the action.

2nd: All persons may be joined in one action as defendants if there is asserted
against them jointly, severally, or in the alternative, any right to relief in respect of
or arising out of the same transaction, occurrence or series of transactions or occurrences,
and if any question of law or fact common to all of them will arise in the action.

3rd: A plaintiff or defendant need not be interested in obtaining or defending
against all the relief demanded.

4th: Persons having claims against the plaintiff may be joined as defendants and
required to interplead when their claims are such that the plaintiff is or may be exposed
to double or multiple liability. It is not a ground for objection to the joinder that the
claims do not have a common origin or are not identical but are adverse.

5th: The right of third persons to intervene is so expanded as to make the same
permissible when the applicant's claim or defense and the main action have only a
question of law or fact in common.

6th: Where a plaintiff has a claim heretofore cognizable only after another claim
has been prosecuted to a conclusion, the two claims may be joined and enforced in a
single action; e.g., a plaintiff may state a claim for money and a claim to have set
aside a conveyance fradulent as to him without having first obtained a judgment on the
money demand.

7th: Provision is made which permits a partnership or other incorporated associa-
tion to sue and be sued in its common name for the purpose of enforcing for or against
it a substantive right existing under the Constitution or Laws of the United States.

DEPOSITIONS AND DISCOVERY

No aspect of the new rules is of greater significance or importance than that
which deals with the taking of depositions and the obtaining of discovery. The rights and
liabilities of parties to an action are greatly extended by the new rules. The district
courts are invested with powers not heretofore possessed by them. Provision is made
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for the taking of depositions before action, during the pendency of an action, and while
the action is on appeal. A party may be compelled to submit to a physical or mental
examination by a physician. The party 8o examined is entitled upon request to be
furnished a copy of the report of the examining physician. Thereafter, the examined
party, if requested, is required to furnish any similar examination which he may previ-
ously or thereafter have caused to be made touching the same physical or mental condi-
tion.

A party may be compelled to produce and permit the inspection and copying or
photographing by or on behalf of another party of any designated documents, papers,
books, accounts, letters, photographs, objects or tangible things which constitute or
contain evidence material to any matter involved in the action which are in his possession,
custody or control.

A party'to an action is given the right to serve notice upon any other party to admit
the genuineness of any documents described in and exhibited with the request, and the
opposing party is held to admit the genuineness thereof unless such party within a
prescribed time files a sworn statement denying the genuineness of the document or
setting forth detailed reasons why he cannot truthfully admit or deny such matters.

The practice obtaining in Florida is in effect adopted and somewhat extended
whereby" any party may serve upon an adverse party written interrogatories, or if a
public or private corporation or partnership or association, then to any officer thereof.

The rules make provision for the pre-trial examination of a party to the cause
respecting claims, defenses and persons having knowledge of relevant facts, which I
shall not discusg but will be the subject of a more detailed discussion by another speaker.

TRIAL

The new rules assure trial by jury only in those cases where that right is guaranteed
by the Seventh Amendment to the Federal Constitution. Even in such cases the right
to trial by jury is waived if not demanded by a party to the cause not later than ten
days after the filing of the last pleading directed to the formation of the issues. In all
other cases, it is permissible for the Court in its discretion to order a trial by jury of all
or any of the issues, either that the verdict of the jury may be advisory only or have the
same effect as if trial by jury had been a matter of right.

Separate trials are permissible of any claim, cross-claim, counter-claim, third party
claim, or of any separate issue, or of any number of claims, cross-claims, counter-claims,
third party claims or issues.

Not more than two alternate jurors may be empaneled in ony case to replace jurors
who may become unable or disqualified to perform their duties before the jury retires
to consider its verdict. Parties are permitted to stipulate that a jury may consist of any
number less than twelve, or that a verdict of a stated majority of the jurors shall be
taken as the verdict of the jury.

Special verdicts are authorized. Also the submission to the jury of written inter-
rogatories to be answered by them in connection 3vith the general verdict. In case of
inconsistency between special findings and the general verdict, the practice to be fol-
lowed by the court is prescribed.

The charge of the court is to follow the arguments of counsel, but where a written
request for-charges is submitted, the court is required to advise counsel of its rulings
thereon prior to the arguments.

Exceptions to the rulings of the court are no longer required.

In cases tried before the court without a jury, the court is required to make separate
findings of fact and conclusions of law thereon, and such findings are subject to amend-
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ment or to be supplemented by additional findings after judgment, and the final
judgment may be amended accordingly. The appointment of general and special masters
is authorized and proceedings before them are regulated, but it is prescribed that a
-eference to a master shall be the exception and not the rule.

JUDGMENTS

One of the innovations of the greatest importance which will be brought about by
the new rules ig that in a single case there may be a number of different judgments
entered at different times. Where more than one claim is involved in an action, the court
at any stage, upon a determination of the issues material to a particular claim and of
any counter-claims arising out of the transaction or occurrence which is the subject
matter of the claim, may enter a judgment disposing of such claim. Such judgment
terminates the action with respect to the claim disposed of and permits the action to
proceed as to the remaining claims. In case of the entry of a separate judgment, the
court may or may not stay its enforcement until the entry of a subsequent judgment or
judgments in the action. Like proceedings are prescribed as to counter-claims, cross
claims and third party claims.

The new rules confer jurisdiction upon the court to entertain applications at any
time after the institution of an action for a summary judgment in favor of or against
all or any part thereof, and to render such summary judgment. Such summary judg-
ments may be applied for by motion, and upon a hearing thereof the court may consider
the pleadings, depositions and admissions on file, together with affidavits, and upon
a finding by the court that there is no genuine issue, the moving party is entitlted to
summary judgment. Although the court upon application for summary judgment
determines that judgment should not be rendered upon the whole ease or for all the
relief asked and that a trial is necessary, the Court may nevertheless make an adjudica-
tion of the facts established and as to which there is no substantial controversy, and
may limit further proceedings to a determination of the issues as to which the Court
finds there is a substantial controversy.

Motions for new trials are permitted and ten days are allowed for the filing thereof,
except that a longer time is allowed for such motions when based upon the ground of
newly discovered evidence.

Rule 61 is of such significance and importance that it is quoted in full:-

"HARMLESS ERROR"

"No error in either the admission or the exclusion of evidence and no error
or defect in any ruling or order or in anything done or omitted by the court
or by any of the parties is ground for granting a new trial or for setting aside
a verdict or for vacating, modifying or otherwise disturbing a judgment or
order, unless refusal to take such action appears to the court inconsistent with
substantial justice. The court at every stage of the proceeding must disregard
any error or defect in the proceeding which does not affect the substantial
rights of the parties."

APPEALS

In appeals from the district courts to the circuit courts of appeals, among the
changes made are-

(1) The necessity for the allowance of the appeal and the issuance and service
of a citation is dispensed with.

(2) Parties interested jointly, severally or otherwise in a judgment, may join in
an appeal therefrom; or without summons and severance, any one or more of them may
appeal separately, or any two or more may join in an appeal.
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(3) The testimony may be incorporated in the record in the form of question and
answer.

(4) It is required that there be omitted from the transcript all matter not essential
to the decision of the questions presented by the appeal, including formal parts of all
exhibits. Documents are required to be abridged by omiting all irrelevant and formal
portions thereof.

(5) In place of the ordinary transcript of record, provision is made for the use,
with the approval of the district court, of an abbreviated record, which shall consist of
a copy of the judgment appealed from and of the notice of appeal, and a statement
of the points relied on by the appellant, and a signed statement by counsel showing
how the questions arose and were decided in the district court, and setting forth only
so many of the facts alleged and proven as are essential to a decision of the involved
questions by the appellate court.

In concluding what of necessity has been an unsatisfactory and inadequate discus-
sion of the new rules in view of the time allowed for that purpose, let me lay emphasis
upon the importance of becoming familiar with the rules, let me stress the fact that
the rules are the result of a non-political, non-partisan and unselfish effort on the part
of both the Bench and the Bar to inaugurate a simplified, expeditious and inexpensive
procedure for the disposition of causes in the Federal Courts, and let me express the
hope of us all that in actual application the rules will accomplish the intent and purpose
for which they were adopted.

JOHN DICKINSON OF ST. PETERSBURG
NEW SECRETARY-TREASURER

At a meeting of the Executive Council held in Tallahassee on May 30 consideration
was given to the selection of a secretary-treasurer of the Association. After much
discussion of various possible selections, the President appointed John Dickinson of
St. Petersburg, as provided by Article 14 of the Constitution, which appointment was
unanimously approved by the Executive Council.

All members of the Executive Council were present except Richard H. Hunt, who
was detained in Miami.

In line with two resolutions passed at the Hollywood convention, the president
was authorized to appoint a committee of five to study the question of public relations,
formulate a program and report the same back to the Council with all convenient speed.

In considering the report of the Conference of Delegates made to the Hollywood
convention the Council voted to adopt Recommendation 3 and the president instructed
to appoint a committee of five for the purpose of studying the advisability of sponsoring
legal institutes and clinics.

Recommendation 5 in reference to the Lien Law was referred to the Committee of
Judicial Administration and Legal Reform and the president instructed to contact the
Title Association and Real Estate Board requesting that they sponsor what is regarded
as necessary amendments to the present Lien Law. The president was also instructed
to appoint a committee of five to cooperate with the Junior Bar Law Book Committee
studying the question of an early revision of the Florida Statutes sought to be published
in convenient form.

A resolution was adopted authorizing the president to appoint a committee of five
to study the Common Law rules, particularly in reference to the advisability of working
out a plan whereby they can be made to conform with the new Federal rules. Another
committee to study married women's rights was authorized with the understanding that
no legislation would be recommended for the 1939 Legislature.
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