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FIRST DISTRICT COURT OF APPEAL
STATE OF FLORIDA

No. 1D20-901

SAMANTHA ELAINE TSUJI and
CRYSTAL Ivy WILLIAMS,

Appellants,
v.

H. BART FLEET, as the duly
appointed Personal
Representative of the Estate of
Thomas E. Morton, Jr.,
Deceased, and THE LEWIS BEAR
COMPANY,

Appellees.

On appeal from the Circuit Court for Escambia County.
Jan Shackelford, Judge.

August 4, 2021

ROWE, C.J.

Samantha Elaine Tsuji and Crystal Ivey Williams
(Appellants) appeal an order granting summary judgment for The
Lewis Bear Company (LBC). The trial court determined that
Appellants’ vicarious liability claims against LBC were time-
barred because Appellants’ negligence claims against the estate of
LBC’s deceased agent were time-barred. Finding no reversible

error by the trial court, we affirm.
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1. Facts

In June 2014, Appellants were injured in a motor vehicle
accident. Thomas E. Morton Jr., while he was working for LBC and
driving an LBC-owned vehicle, collided with Appellants’ car.
Within four years of the accident, Appellants sued Morton and
LBC, alleging that Morton was negligent and caused injury to
Appellants. Appellants alleged that LBC was vicariously liable for
Morton’s actions. Not long after they sued, Appellants learned that
Morton died a few weeks after the accident. Appellants moved to
substitute H. Bart Fleet, as the personal representative of
Morton’s estate, for Morton.

LBC then moved for summary judgment, arguing that
Appellants’ claims were barred by sections 733.702(5) and
733.710(1), Florida Statutes (2013), of the Florida Probate Code.
Those statutes require creditors to present claims against a
decedent’s estate within two years of the decedent’s death. In
support of its motion, LBC cited this Court’s decision in Buettner
v. Cellular One, Inc., 700 So. 2d 48 (Fla. 1st DCA 1997). Appellants
opposed the motion. Citing the Fourth District’s decision in Pezzi
v. Brown, 697 So. 2d 883 (Fla. 4th DCA 1997), they argued that a
plaintiff may bring a cause of action against a tortfeasor’s estate
more than two years after the tortfeasor’s death when the plaintiff
seeks to recover damages only from the tortfeasor’s casualty
insurance. Appellants argued that their claim against Morton’s
estate was not barred because they were not seeking to hold the
estate liable. Rather, they sought to recover damages from
Morton’s casualty insurer, and only up to the limits of the
Insurance policy.

After considering the parties’ arguments and determining
that Buettner was dispositive, the trial court entered summary
judgment for LBC. The trial court found that if Appellants could
not hold Morton’s estate liable, LBC could not be vicariously liable
for Morton’s negligence. The court found that under section
733.710(1), Appellants had to file any claims against Morton’s
estate within two years of his death. Because Appellants sued
outside the time limits in section 733.710(1), the court determined
that the claims against Morton and LBC were time-barred. This
timely appeal follows.
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II. Analysis

Appellants argue that the trial court erred in granting
summary judgment for LBC based on its conclusions that:
(1) Appellants had to sue within two years of Morton’s death to
recover under the casualty insurance policy; and (2) Appellants’
vicarious liability suit against LBC could not proceed absent a
judgment holding Morton liable. We review the trial court’s grant
of summary judgment de novo. Wilson v. Jacks, 310 So. 3d 545, 546
(Fla. 1st DCA 2021).

A. Section 733.710 Bars an Action Against a Decedent’s Casualty
Insurer if Not Filed Within Two Years of the Decedent’s Death

Florida’s Probate Code serves many purposes. Chief among
them is to promote the timely settlement of a decedent’s estate. See
In re: Brown’s Estate, 117 So. 2d 478, 480 (Fla. 1960) (“Public policy
requires that estates of decedents be speedily and finally
determined. It is pursuant to this policy that statutes of non-claim
have been enacted by the Legislature.”); In re Jeffries’ Estate, 181
So. 833, 837 (Fla. 1938) (explaining that the Probate Code “should
be interpreted and applied so as to facilitate the settlement of
estates in the interest of the public welfare, without unreasonably
or unduly restricting the rights of creditors of such estates”).

Chapter 733 of the Florida Probate Code covers the
“Administration of Estates.” Part VII of that chapter explains how
“Creditors’ Claims” may be presented against an estate. At issue
are sections 733.702 and 733.710. Both fall under Part VII and
limit the time for a creditor to present claims against an estate.
Section 733.702(1) requires creditors to present most claims within
three months after the first publication of the notice to creditors or
within thirty days after service on a creditor. § 733.702(1), Fla.
Stat. Section 733.702(2) provides that no cause of action will
survive the decedent’s death unless the creditor files the claim
within the time set out in the statute. § 733.702(2), Fla. Stat.

As for the limitations on claims under section 733.702, there
are exceptions. Subsection (4) of the statute exempts from the time
limits for presenting a claim in subsection (1), “[t]Jo the limits of
casualty insurance protection only, any proceeding to establish
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liability that i1s protected by the casualty insurance.”
§ 733.702(4)(b), Fla. Stat. (2013). In other words, when a creditor
files an action to establish liability of the estate and casualty
Insurance covers that liability, the creditor need not present its
claim against the estate within the time for presenting claims
under section 733.702(1). But if the creditor presents a claim that
seeks recovery beyond the limits of the casualty insurance
policy, the creditor must present the claim to the estate within
time limits established in section 733.702(1).

Even so, while allowing for certain exceptions to the short
time periods under section 733.702 for presenting claims against
an estate under section subsection (1), the Legislature emphasized
in subsection (5) that nothing in section 733.702 extends the
limitations period set out in section 733.710. That section, which
cuts off the estate’s liability for claims presented more than two
years after the decedent’s death, is entitled, “Limitations on claims
against estates.” Subsection (1) of the statute provides:

Notwithstanding any other provision of the code, 2 years
after the death of a person, neither the decedent’s estate,
the personal representative, if any, nor the beneficiaries
shall be liable for any claim or cause of action against
the decedent, whether or not letters of administration
have been issued, except as provided in this section.

§ 733.710(1), Fla. Stat. (2013) (emphasis supplied).
“[S]lection 733.710 is a jurisdictional statute of nonclaim?! that

automatically bars untimely claims and is not subject to waiver or
extension in the probate proceedings.” May v. Illinois Nat’l Ins.

1 Whereas statutes of limitations “bar actions by setting a time
limit within which an action must be filed as measured from the
accrual of the cause of action, after which time obtaining relief is
barred,” statutes of repose or nonclaim “bar actions by setting a
time limit within which an action must be filed as measured from
a specific act, after which time the cause of action is extinguished.”
Hess v. Philip Morris USA, Inc., 175 So. 3d 687, 695 (Fla. 2015)
(quoting Merkle v. Robinson, 737 So. 2d 540, 542 n.6 (Fla. 1999)).
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Co., 771 So. 2d 1143, 1157 (Fla. 2000); see also Brooks v. Fed. Land
Bank of Columbia, 143 So. 749, 753 (Fla. 1932) (“A statute of
nonclaim while partaking of the nature of a statute of limitations
1s not wholly such. It constitutes part of the procedure of the court,
the orderly, expeditious, and exact settlement of the estates of
decedents, and constitutes part of the procedure which courts must
observe in the settlement of estates of deceased persons. . ..”).

Under the plain language of the statute, the estate, the
personal representative, and the beneficiaries of the estate are not
liable for any claim or cause of action against the tortfeasor
decedent unless the creditor presents the claim within two years
of the death of the decedent. See Comerica Bank & Trust, F.S.B. v.
SDI Operating Partners, L.P., 673 So. 2d 163, 168 (Fla. 4th DCA
1996) (“[T]here is no ambiguity in the words used in section
733.710. They say that, in spite of anything contained in any other
statute, the estate is simply not liable on any claim filed more than
2 years after the decedent’s death.”). The purpose of section
733.710 aligns with the Probate Code’s central purpose of fostering
the expeditious settlement of the estate of decedents. This goal of
expediency explains why plaintiffs have four years to bring tort
actions against living tortfeasors but only two years to bring the
same claim against decedent tortfeasors. Compare § 95.11(3)(a),
Fla. Stat. (2013), with § 733.710, Fla. Stat. (2013). Thus, to hold
Morton’s estate liable for his negligence, Appellants had to file
their cause of action within two years of Morton’s death.

Even so, Appellants contend that while the nonclaim statute,
section 733.710, bars untimely claims against the estate, the
personal representative, and the beneficiaries of the estate, the
statute does not bar claims against a decedent’s casualty insurer—
even when filed beyond the statute’s two-year limitations period.
Appellants argue that if the Legislature intended to limit claims
against a decedent’s casualty insurer, it could have included
insurers among the parties not liable for claims filed beyond the
two-year limit in section 733.710. We disagree. Although section
733.710(1) does not list casualty insurers among the parties who
are not liable for untimely claims against an estate, an insurer
cannot be liable for such claims until a creditor seeks and perfects
a claim against the decedent tortfeasor through the entry of a
judgment establishing the decedent’s liability.
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Under Florida’s non-joinder statute, section 627.4136(1),
Florida Statutes, a plaintiff may not file a “direct action” against a
Liability insurer without first obtaining a settlement or a verdict
against the insured. See Lexington Ins. Co. v. James, 295 So. 3d
367, 372 (Fla. 1st DCA 2020) (explaining that, under the
nonjoinder statute, an injured party has no interest in the
tortfeasor’s liability policy until a court enters judgment against
the insured). Thus, until a plaintiff establishes the liability of the
decedent tortfeasor (through his estate) and then obtains a
settlement or verdict against the insured decedent tortfeasor
(through his estate), the plaintiff cannot proceed against the
insurer. But to present a claim against a decedent tortfeasor and
his estate, the plaintiff must present their claims against the
estate within the limitations period set out in Part VII of the
Probate Code. Thus, to present their claim against Morton’s estate
(and ultimately hold Morton’s casualty insurer liable), Appellants
had to file their claim seeking to establish the liability of Morton
and his estate within two years of Morton’s death.

Our holding and construction of the relevant statutes appear
to conflict with the Fourth District’s decision in Pezzi. There, the
Fourth District construed section 733.710(1) to limit only the
Liability of the estate, the personal representative, and its
representatives. Id. The Fourth District acknowledged the non-
joinder statute and that “plaintiffs were prohibited from initiating
a direct action against the insurer.” Id. at 885. The court also
recognized that “the personal representative was still the proper
nominal party in a lawsuit to establish liability of the decedent
tortfeasor.” Id. Still, the Fourth District held that the nonclaim
statute did not bar an action against an insurer because the
limitation on liability under the statute “is specific to the
decedent’s estate, the personal representative, and the
beneficiaries; the limitation does not extend to the decedent’s
insurance policy.” Id. But in reaching its holding, the Fourth
District never addressed the limitation on claims expressed in
section 733.702(5). And thus the Pezzi court did not consider
whether an action seeking to hold a decedent’s casualty insurer
liable up to the policy limits is barred by sections 733.702(5) and
733.702(10) if filed more than two years after the decedent’s death.
We also disagree with the Fourth District’s reasoning in Pezzi
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because until Appellants established Morton’s liability through an
action against his estate, they could not establish the liability of
the casualty insurer.

At the same time, we recognize that in May, our supreme court
cited Pezzi with approval and observed that “the total failure to file
a timely claim against an estate does not prevent a creditor from
recovering up to the policy limits of a decedent’s casualty
msurance.” 771 So. 2d at 1159. But that observation was dicta,
“pure and simple.” See Doherty v. Brown, 14 So. 3d 1266, 1267 (Fla.
1st DCA 2009) (quoting Bunn v. Bunn, 311 So. 2d 387, 389 (Fla.
4th DCA 1975)). It was not necessary to the supreme court’s
decision in answering the question certified to it by the United
States Court of Appeals for the Eleventh Circuit. See May, 771 So.
2d at 1145; Pedroza v. State, 291 So. 3d 541, 547 (Fla. 2020) (“Any
statement of law in a judicial opinion that is not a holding is
dictum.”).2 But more importantly, the May court, like the Fourth
District in Pezzi, never addressed or considered section
733.702(5)’s express limitation on claims under section 733.702.
For these reasons, the statements in May on the timeliness of
claims against an estate when a claimant seeks to recover only to
the limits of a decedent’s casualty insurance policy do not control
the disposition of this appeal. See Cohens v. Virginia, 19 U.S. 264,
399 (1821) (“It is a maxim not to be disregarded, that general
expressions, in every opinion, are to be taken in connection with
the case in which those expressions are used. If they go beyond the
case, they may be respected, but ought not to control the judgment
in a subsequent suit when the very point is presented for
decision.”).

B. An Employer Cannot Be Vicariously Liable if Claims Against
its Agent are Time-Barred

We also reject Appellants’ argument that they could hold LBC
liable for Morton’s negligence. The trial court did not err when it

2 Two justices concurred in the May decision, but did not join
the part of the opinion addressing Pezzi, because that part of the
opinion was “beyond th[e] Court’s jurisdiction pursuant to article
V, section 3(b)(6) of the Florida Constitution”). 771 So. 2d at 1162.
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concluded that because Appellants’ claims against Morton’s estate
were time-barred, their vicarious liability claims against LBC
were also time-barred. “Under the doctrine of respondeat superior,
an employer may be liable for an employee’s acts that are
committed within the course and scope of employment.” Samiian
v. Johnson, 302 So. 3d 966, 985 (Fla. 1st DCA 2020), reh’g denied
(Sept. 18, 2020), review denied, SC20-1505, 2021 WL 872300 (Fla.
Mar. 9, 2021). But a plaintiff may not hold an employer liable until
the employee is found to be liable. For this principle, the trial court
correctly relied on Buettner.? There, this Court held that
“Appellant’s vicarious liability action against Appellees is barred
by the well-settled doctrine that ‘when a principal’s liability rests
solely on the doctrine of respondeat superior, a principal cannot be
held liable if the agent is exonerated.” Buettner, 700 So. 2d at 48
(quoting Bankers Multiple Line Ins. Co. v. Farish, 464 So. 2d 530,
532 (Fla. 1985)). That holding followed a decision of the Florida
Supreme Court. See Mallory v. O’Neil, 69 So. 2d 313, 315 (Fla.
1954) (“[I]f the employee is not liable[,] the employer is not
liable.”).Thus the trial court was correct in its conclusion that LBC
was not vicariously liable for Morton’s negligence because the
claims against Morton were time-barred.

3 Even so, the trial court incorrectly relied on Buettner as
authority for its conclusion that Appellants’ claims against
Morton’s estate were time-barred. Although the trial court in
Buettner entered summary judgment for the estate of the deceased
employee based on the two-year limitations period in 733.710(1),
the plaintiff never appealed that portion of the summary
judgment. Id. at 48 n.1. Thus, the Buettner court never addressed
whether the plaintiff’s claims against the deceased employee’s
estate were time-barred. Even so, as explained above, the trial
court reached the right result when it concluded that Appellants’
claims against Morton’s estate were time-barred. See Robertson v.
State, 829 So. 2d 901, 906 (Fla. 2002) (“[T]he ‘tipsy coachman’
doctrine[ ] allows an appellate court to affirm a trial court that
‘reaches the right result, but for the wrong reasons’ so long as
‘there i1s any basis which would support the judgment in the
record.” (quoting Dade Cnty. Sch. Bd. v. Radio Station WQBA, 731
So. 2d 638, 644 (Fla. 1999))).
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In conclusion, we affirm the judgment entered in favor of LBC.
We also certify conflict with the Fourth District’s decision in Pezzi
v. Brown, 697 So. 2d 883 (Fla. 4th DCA 1997).

AFFIRMED and CONFLICT CERTIFIED.

LEWIS and WINOKUR, Jd., concur.

Not final until disposition of any timely and
authorized motion under Fla. R. App. P. 9.330 or
9.331.

Bryan S. Gowdy, Meredith A. Ross, and Dimitrios A. Peteves of
Creed & Gowdy, P.A., Jacksonville; and Coy H. Browning of
Browning Law Firm, P.A., Fort Walton Beach, for Appellants.

Charles Wiggins and Terrie L. Didier of Beggs & Lane, RLLP,
Pensacola, for The Lewis Bear Company, Appellee.

No appearance for H. Bart Fleet, as the duly appointed Personal
Representative of the Estate of Thomas E. Morton Jr., deceased.
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ADDENDUM

Footnote
No. (brief

page
number)

Quoted portion of
today’s statute (2013)

Detail of Amendments since 1974

n. 3 (at
Br. 12)

“[N]o claim for damages,
including...an action
founded on...[a] wrongful
act or omission of the
decedent, is binding on the
estate, on the personal
representative, or on any
beneficiary unless filed in
the probate proceeding”

The phrase “filed in the probate
proceeding” originates from 1989
and 2001 amendments and
replaced the phrase “presented as
follows.” Ch. 89-340, § 5, Laws of
Fla.; Ch. 2001-226, § 146, Laws of
Fla.; Ch. 74-106, § 1, at 255, Laws
of Fla. The phrase “no claim for
damages” resulted from 1975, 1981,
and 1983 amendments. Ch. 75-220,
§ 84, at 554, Ch. 81-27, § 4, at 59,
Laws of Fla.; Ch. 83-216, § 160, at
966, Laws of Fla. The words
“actions” and “commission” in the
1974 bill were changed,
respectively, by the 1988 and 1975
amendments to “an action” and
“omission.” Ch. 88-340, § 6, Laws of
Fla.; Ch. 75-220, § 84, at 554. The
1974 Dbill stated “shall be binding on
an estate,” Ch. 74-106, § 1, at 255,
Laws of Fla. (emphasis added),
which the 1988 amendment
changed to “is binding on the
estate.” Ch. 88-340, § 6, Laws of
Fla. (emphasis added). The 1974 bill
had an “or” that the 1975
amendment struck. Ch. 75-220, §
84, at 554.

n. 4 (at
Br. 12)

“No cause of action...shall
survive the death of the
person against whom the
claim may be
made...unless a claim is
filed within the time

The 1974 provision’s concluding
phrase was “in the manner provided
in this part and within the four
months,” rather than today’s
wording from a 1990 amendment:
“within the time periods set forth in
this part.” See Ch. 90-23, § 4, Laws
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periods set forth in this
part.”

of Fla. A 1990 bill also changed the
word “actions” to “an action.” Ch.
90-23, § 4, Laws of Fla. A 2001 bill
struck legalese (“heretofore or
hereafter accruing”) and substituted
“a” for “the.” Ch. 2001-226, § 146,
Laws of Fla.

n. S (at “[n]othing in this section In 1974, “affects or prevents” was

Br. 13) affects or prevents” succeeded by the words “the
following,” which the 1975
amendment omitted. Ch. 74-106,
§ 1, at 255; Ch. 75-220, § 84, at
S555.

n. 6 (at “To the limits of casualty The 1974 bill had the following

Br. 14). insurance protection only, |italicized language: “To the limits of

any proceeding to
establish liability that is
protected by the casualty
insurance.”

casualty insurance protection only,
any proceeding to establish liability
of the decedent or the personal
representative for which he is
protected by the casualty
insurance.” Ch. 74-106, § 1, at 255
(8 733.702(3)(b)). In 2001, the word
“that” was substituted for the
italicized language. Ch. 2001-226,
§ 146, Laws of Fla.
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Chap, 16103

1933

Title,

Bffective
date.

Definitions,

LAWS OF FLORIDA

Section 5. This Act shall become a law immediately upon its
passage and the approval thereof by the Governor, or upon its
becoming a law without said approval,

Approved May 4, 1933.

CHAPTER 16103—(No. 246).
HOUSE BILL NO. 271

AN ACT Relating to Wills and the Probate Thereof, to Descent
and Distribution of Decedents’ Estates, to Dower, to the Ad-
ministration of Decedents’ Estates and the Practice and Pro-
cedure Relating Thereto, to County Judges and Their Juris-
diction in Probate and Administration and to Appellate Pro-
cedure Relating Thereto, to Revise and Consolidate the Law
Relating to the Estates of Decedents and to Repeal All Laws and
Statutes in Conflict Herewith.

Be It Enacted by the Legislature of the State of Florida:

ARTICLE 1.
General Provisions

Section 1, SHORT TITLE,—This Act shall be known and may
be cited as The Probate Act.

Section 2. TIME OF TAKING EFFECT.—This Act shall take
effect at 12:01 o’clock A. M, Eastern Standard Time, October 1,
1933, and shall govern the estates of decedents dying thereafter;
and the estates of decedents dying prior thereto shall be adminis-
tered in accordance with the statutes and laws of Florida in force
prior to the effective date of this Act.

Section 3. DEFINITIONS.—The following rules and defini-
tions shall govern in the construction of this Act and in all pro-
ceedings under this Aect, unless a different meaning is apparent
from the context:

ADMINISTRATION refers to the administration of estates and
also to all probate proceedings; BEQULATH means to dispose of
personal property by will, but it may be used interchangeably
with the word devise; BEQUEST means a gift of personal prop-

- erty received by the beneficiary in a will, but it may refer to real

estate also; CURATOR is a person appointed by the County
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LAWS OF FLORIDA 585

Section 119. NOTICE TO CREDITORS.—AI!l personal repre- Chnp. 16103
sentatives after taking out letters testamentary or of administration 1933
shall cause a notice to be published once a week for four conseeu-
tive weeks, four publications being sufficient, in a newspaper pub-
lished in the county wherein said letters shall have been granted
notifying all persons having claims or demands against the estate
of said decedent to file their elaims in the office of the County Judge
granting such letters at his office in the Court House of said county
within eight calendar months from the time of the first publication
of said notice. If no newspaper conforming to the requirements of
law is published in the county of the administration, then such
publication shall be made by posting as provided for in this Aect.
Proof of said publication or posting shall be filed with and recorded
by the County Judge.

Section 120. FORM AND MANNER OF PRESENTING Fom of
CLAIMS—LIMITATION.—No claim or demand, whether due or )
not, direct or contingent, liquidated or unliquidated, or claim for
personal property in the possession of the personal representative
or for damages, shall be valid or binding upon an estate, or upon
the personal representative thereof, or upon any heir, legatee or
devisee of the decedent unless the same shall be in writing and
contain the place of residence and post office address of the claim-
ant and shall be sworn to by the claimant, his agent or attorney
and be filed in the office of the County Judge granting letters. Any
such claim or demand not so filed within eight months from the
time of the first publication of the notice to creditors shall be void
even though the personal representative has recognized such claim
or demand by paying a portion thereof or interest thereon or other-
wise; provided, however, that the lien of any duly recorded mort-
gage and the lien of any person in possession of personal property
and the right to foreclose and enforce such mortgage or lien shall
not be impaired or affected by failure to file claim or demand as
hereinabove provided, but such failure shall bar the right to en-
foree any personal liability against the estate, and the claimant
shall be limited to the enforcement of the mortgage or lien against
the specific property so mortgaged or held. Nothing herein con-
tained shall be construed to require any legatee, devisee or heir at
law to file any claim for the share or interest in the estate to which
he may be entitled.

Section 121,  AMENDMENT OF CLAIMS.—If a bona fide at- Amendment.
tempt is made to file a claim by any creditor or other claimant

Notlce.
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Termination
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LAWS OF FLORIDA—1945

such reports as the court may deem necessary. The conservator
shall have powers and authority similar to that of the guardian
of the property of an infant or incompetent and shall be consid-
ered as an officer or arm of the court.

Section 4. TERMINATION OF CONSERVATORSHIP.—

(1) At any time upon petition signed by the absentee, or on
petition of an attorney-in-fact acting under an adequate power
of attorney granted by the absentee, the court shall direct the
termination of the conservatorship and the transfer of all prop-
erty held thereunder to the absentee or to the designated attorney-
in-faet.

(2) Likewise, if at any time subsequent to the appointment of
a conservator it shall appear that the absentee has died and an®
executor or administrator has been appointed for his estate, the
court shall direct the termination of the conservatorship and the
transfer of all property of the deceased absentee held thereunder
to such executor or administrator.

Section 5. That all laws and parts of laws in conflict herewith
are hereby repealed.

- Section 6. That this act shall take effect immediately upon its
becoming a law.

Became a law without the Governor’s approval.
Filed in Office Secretary of State June 11, 1945.

CHAPTER 22889—(No. 375)
HOUSE BILL NO. 646

AN ACT to Amend Section 733.16, of the 1941 Florida Statutes,
Relating to Claims Against the Estates of Decedents.

Be It Enacted by the Legislature of the State of Florida:

Section 1.  That Section 733.16 of the 1941 Florida Statutes
be and the same is hereby amended to read as follows:

No claim or demand, whether due or not, direct or contingent,
liquidated or unliquidated, or claim for personal property in the
possession of the personal representative or for damages shall be
valid or binding upon an estate, or upon the personal representa-
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or prosecutes any proceeding in good faith, whether successful or not, he is
entitled to receive from the estate his necessary expenses and disbursements
including reasonable attorney’s fees incurred.

PART 7
CREDITORS CLAIMS

783,701 Notice to creditors.—Every personal representative shall cause
a notice to be published, according to the requirements of Section 733.211,
notifying creditors of the decedent to present their claims within four
(4) months after the date of the first publication of the notice or be for-
ever barred. Notice to creditors may be combined with the notice of
administration required by §733.216(1).

733.702 Limitations on Presentation of Claims.—

(1) No claim or demand against the decedent’s estate that arose before
the death of the decedent, including claims of the state and any of its
subdivisions, whether due or not, direct or contingent, liquidated or un-
liguidated, or claim for personal property in the possession of the
personal representative or for damages, including but not limited to actions
founded upon frand or other wrongful act or commiasion of the decedent,
shall be binding on an estate, or on the personal representative, or on
any beneficiary, unless presented as follows:

(a) Within four (4) months from the time of the first publication of
the notice to creditors even though the personal representative has
recognized the claim or demand by paying a part of it or interest on it or
otherwise, but the personal representative may settle in full any claim
without the necessity of the claim being filed by the ereditor when the
settlement has been approved by the beneficiaries adversely affected
according to the priorities provided by this code and when the settlement
is made within the statutory time for filing claims.

(b) Within three (8) years after the decedent’s death if notice to
creditors has not been published.

(2) No cause of action heretofore or hereafter accruing, including but
not limited to actions founded upon fraud or other wrongful act or
omission, shall survive the death of the person against whom the claim
may be made, whether an action is pending at the death of the person
or not, unless the claim is filed in the manner provided in this part
and within the four months.

(8) Nothing in this section affects or prevents the following:

(a) A proceeding to enforce any mortgage, security interest or other
lien on property of the decedent; or

(b) To the limits of casualty insurance protection only, any proceeding
to establish liability of the decedent or the personal representative for which
he is protected by the casualty insurance.

733.703 Form and manner of presenting claim—A creditor shall file
with the clerk a written statement of the claim indicating its basis, the

255 A21


Creed and Gowdy
Highlight


CHAPTER 75-220 LAWS OF FLORIDA

Section 50. Sections 7383.107, 733.108 and 733,108, Florida Statutes,
are amended to read and s. 733.108 is transferred:

733.107 Burden of proof in contests.—In all proceedings contesting the
validity of a will, the burden ef proef in the £ivsb insianee shall be upon
the proponent of the will to establish prims facie its formal exeeution
and attestation; Thercafter swhereupon the burden of going forwnrd with
ovidence shell shift $o the contestant shall have the burden of establish-
ing 4o esteblish the faots constitubing the grounds on wpen which the
probate of the will is opposed or revocation sought.

783710 F38:188 Limitations against unadministered estates.—After 3
years from the death of a person his estate shall not be liable in any
cause of action if no letters have been taken out in Florida within the 3
years or if letters have been taken out, but neither publication of notice
to creditors has been made nor the claim of any creditor filed. The lien
of any duly recorded mortgage or security interest and the len of any
person in possession of any personal property of the decedent; and the
right to enforce them against the encumbered property; shall not be im-
paired by this section.

733.109 Revocation of probate

(1) Any beneficiary, including a beneficiary under a prior will, except
those barred under 733.210 or 733.211, may, before final discharge of the
personal representative, petition the court in which the will was ad-
mitted to probate, for revocation of probate,

{a) The petition shall state the interest of the petitioner and the
grounds for revocation.

(b) The petition shall be served upon the personal representative and
all interested persons by formal notice and, thereafter, proceedings shall
be conducted as an adversary proceeding under the rules of civil pro-
cedure.

(2) 3> Pending the determination of any petition for revoeation of
probate, the personal representative shall proceed with the administration
of the estate as if no revocation proceeding had been commenced made,
except that no distribution may be made to devisees in coniravention of
the rights of those who, but for the will, would be entitled to the property
disposed of shereb¥.

(8) 42> Revocation of probate of a will ghall not affeet or impair
the title to the property theretofore purchased in good faith; for value;
from the personal representative.

Section 51. Seetion 788.201, Florida Statutes, is amended to read:

(Substantial rewording of section, See s. 738.201, F, S., for present
text.)

733.201 Proof of willg,—
(1) Self-proved wills executed in accordance with this code may be
admitted to probate without further proof.
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(8) Claims based on contracts except a confract for attorney’s fee
entered into by a personal representative in his fiduciary capacity, on
obligations arising from ownership or control of the estate, or on torts
committed"in the course of estate administration, may be asserted against
the estate by proceeding against the personal representative in his fiduciary
capacity, whether or not the personal representative is individually liable
therefor.

{4) Issues of liability as between the estate and the personal represen-
tative individually may be determined in a proceeding for accounting,
surcharge, or indemnification, or other appropriate proceeding.

Section 83, Section 783,701, Florida Statutes, 1974 Supplement, is
amended to read:

{(Substantial rewording of section. See 788.701, 1974 Supplement, F. 8.,
for present text.)

783.701 Notice to creditors.~—Unless the proceedings are under Chapter
734 or 735, every personal representative shall cause notice of administra-
tion to be published as set forth in Part 2 of Chapter 733, notifying
creditors of the decedent and others to present their claims within 8
months after the date of the first publication of such notice, or be for-
ever barred.

Section 84, Sections 733.702 and 733.703, Florida Statutes, 1974 Supple-
ment, are amended to read:

733.702 Limitations on presentation of claims.—

(1) No cldim or demand against the decedent’s estate that arose before
the death of the decedent, including claims of the state and any of its
subdivisions, whether due or not, direct or contingent, liquidated or un-
liquidated, and no e® claim for personal property in the possession of the
personal representative or for damages, including; but not limited to,
actions founded on uper fraud or other wrongful act or omission of the
decedent; shall be binding on an estate, on the personal representative
or on any beneficiary; unless presented:

(a) Within & 4 months from the time of the first publication of the
notice of edministration te ereditess; even though the personal representa-
tive has recognized the claim or demand by paying a part of it or interest
on it or otherwise. The Heweven, the personal representative may settle
in full any claim without the necessity of the claim elaimis being filed
by the eredibtor; when the settlement has been approved by the bene-
ficiaries adversely affected according to the priorities provided in by
this code and when the settlement is made within the statutory time for
filing claims or he may file a proof of claim of all clatms he has paid or
intends to pay.

(b) Within 3 years after the decedent’s death; if notice of administra-
tion %o erediters has not been published.

(2) No cause of action heretofore or hereafter aceruing, including,
but not limited to, actions founded upon fraud or other wrongful act or
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omission, shall survive the death of the person against whom the claim
may be made, whether an action is pending at the death of the person
or not, unless the claim is filed in the manner provided in this part
and within the time limited 4 months.

(3) Nothing in this section affects or prevents:

(a) A proceeding to enforce any mortgage, security interest; or other
lien on property of the decedent.

(b) To the limits of casualty insurance protection only, any proceeding
to establish liability of the decedent or the personal representative for
which he is protected by the casualty insurance.

783.703 Form and manner of presenting claim.—A creditor shall file
with the clerk a written statement of the claim, indicating its basis,
the name and address of the creditor or his agent or attorney; and the
amount claimed. The claim is presented when filed. If a claim is not
yet due, the date when it will become due shall be stated. If the claim
is contingent or unliquidated, the nature of the uncertainty shall be stated.
If the claim is secured, the security shall be described. Failure to describe
correctly the security, the nature of any uncertainty, or end the due
date of a claim not yet due does not invalidate the presentation made. A
creditor shall deliver a copy of the claim to the clerk who shall furnish
the copy to the personal representative and note the fact on the original.

Section 85. Section 733.704, Florida Statutes, 1974 Supplement, is re-
published for information purposes.

733.704 Amendment of claims.—If a bona fide attempt to file a claim
is made by a creditor, but is defective as to form, the court may permit the
amendment of the claim at any time. ’

Section 86. Sections 778.705 through 733.709, Florida Statutes, 1974
Supplement, are amended to read:

733.706 Payment of and objection to claims.—

(1) No personal representative shall be compelled to pay the debts
of the decedent until after the expiration of 4 & months from the first
publication of motice of administration issuenee of letbers, If any person
brings an action against a personal representative within the 4 & months
on any claim to which the personal representative has filed no objection,
the plaintiff shall not receive any costs or attorneys’ fees if he prevails,
nor shall the judgment change the class of the claim for payment under
this code.

(2) On or before the expiration of 4 & months from the first publication
of notice of administration te ereditexs, a personal representative or other
interested person may file a written objection to any claim £iled in the
elexls’s offiee. An objection filed to an unmatured claim matures it for
the purpose of bringing an action on it. If an objection is filed, the person
filing it shall serve a copy of the objection by registered or certified mail
to the address of the claimant as shown on the claim or delivery to the
claimant to whose claim he objects or to his attorney of record if any,
not later than 10 days after it has been filed, and also on the personal
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the persocnal representative, or any other person, not to exceed the
aggregate of $1,500.

(c) Class 3.~-Debts and taxes with preference under federal law.

{4) Class 4.--Reasonable and necessary medical and hospital
expenses of the last 60 days of the last 1illness of the decedent,
including compensation of persons attending him.

(e) Class 5.--Family allowance.

(f) Class 6.~-Debts acquired after death by the continuation of
the decedent's business, in accordance with subsection 733.612(22),
but only to the extent of the assets of that business.

(g) Class 7.-~All other <c¢laims, including those founded on
judgment or decrees rendered against the decedent during his
lifetime, and any excess over the sums allowed in paragraphs (b} and
{(d).

(2) After paying any preceding class, if the estate |is
insufficient to pay all of the next succeeding class, the creditors
of the latter «c¢lass shall be paid ratably in proportion to their
respective claims.

Section 36. Section 733.710, PFlorida Statutes, is amended to
read:

733.710 Limitations against unadministered estates.--Three yeéars
after After-3-years-frem the death of a person his estate ~Shall not
be ilable in any cause of action if no letters have been issued taken
out in Florida within the 3-year period. years—-or—-if--ietters—-have
been—-taken--ont—~but--netther-pubiteatrion-of-notice—to-creditors—has
been-made-nor-the-ctaim-cf-any-ereditor-£fitedr-Phe-iten-of~--any--daiy
recorded--mortgage-or-security—interest~and-the-iten~of-any-person-in
possession-of—any-personai-property-of-the-decedent-and-the-right-—-to
enforee-them-against-the-encunperead-property-shati-not-be-impatred-by
this-seetionr This section shall not affect the lien of any duly
recorded mortgage or security interest or the lien of any person in
possession of personal property or the right to foreclose and enforce
the mortgage or lien.

Section 37. Subsection (1) of section 733.802, Florida Statutes,
is amended to read:

733.802 Proceedings for compulsory payment of devises or
distributive interest.--

{1} Before final distribution, no personal representative shall
be compelled:

{a) To pay a devise in money before the final settlement of his
accounts.

(b} To deliver specific personal property devised, that may have
come into his hands, unless the personal property is exempt personal
property.

(c) To pay all or any part of a distributive share in the
personal estate of a decedent.
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Florida shall be entitled to act as personal representatives and
curators of estates.

Section 4. Subsection (1) of section 733.702, Florida Statutes,
1980 Supplement, is amended to read:

733.702 Limitations on presentation of claims.-=

(1) No claim or demand against the decedent's estate that arose
before the death of the decedent, including claims of the state and
any of its subdivisions, whether due or not, direct or contingent, or
liguidated or unliguidated; no claim for funeral or burial expenses;s
apd no claim for personal property in the possession of the personal
representative; or no claim for damages, including, but not limited
to, actions founded on fraud or other wrongful act or omission of the
decedent, shall be binding on the estate, on the personal
representative, or on any beneficiary, unless presented:

(a) Within 3 months from the time of the first publication of the
notice of administration, even though the personal representative has
recognized the claim or demand by paying a part of it or interest on
it or otherwise. The personal representative may settle in full any
claim without the necessity of the claim being filed when the
settlement has been approved by the beneficiaries advergely affected
according to the priorities provided in this code and when the
Settlement is made within the statutory time for filing claims; or he
may file a proof of claim of all claims he has paid or intends to
pay.

(b) Within 3 vyears after the decedent's death, if notice of
administration has not been published.

Section 5. Section 733.703, Florida Statutes, is amended to read:

733.703 Form and manner of presenting claim.-=A creditor shall
file with the clerk a written statement of the claim, indicating its
basis, the name and address of the creditor or his agent or attorney,
and the amount claimed. The claim is presented when filed. If a
claim is not yet due, the date when it will become due shall be
stated. If the claim is contingent or unliguidated, the nature of
the uncertainty shall be stated. If the 'claim is secured, the
security shall be described. Failure to describe correctly the
security, the nature of any uncertainty, or the due date of a claim
not yet due does not invalidate the presentation made. A creditor
shall deliver a copy of the <claim to the clerk who shall serve
furnish the copy on &e the personal representative, in the manner
provided for service of informal notice under s. 731.301(2)(a), and
note the fact on the original.

Section 6. Subsection (1) of section 733.901, Florida Statutes,
is amended to read:

733,901 Distribution; final discharge.--

(1) When a personal representative has completed administration
except for distribution, he shall file a final accounting and a
petition for discharge that shall contain:

{2) A complete report of all receipts and disbursements since the
date of the last annual accounting or, if none, from the commencement
of administration.

59
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Note.~-~Amended to improve «clarity and facilitate correct
interpretation. Section 721.25 was enacted by s. 1, ch.
81-172, Laws of Florida, which created chapter 721, the
Florida Real Estate Time~Sharing Act. Chapter 721,
including s. 721.25, relates to real estate time-sharing
plan property; see s. 721.02(1), (2), providing that the
purposes of chapter 721 are to give statutory recognition
to real property time sharing in the state and to
establish procedures for the creation, sale, and
operation of time-sharing plans.

Section 160. Subsection (1) of section 733.70Z, Florida Statutes,
is amended to read:

733.702 Limitations on presentation of claims.-~

(1) No <c¢laim or demand against the decedent’'s estate that arose
before the death of the decedent, including claims of the state and
any of its subdivisions, whether due or not, direct or contingent, or
liguidated or unliguidated; no claim for funeral or burial expenses;
no c¢laim for personal property in the possession of the personal
representative; and er no claim for damages, including, but not
limited to, actions founded on fraud or other wrongful act or
omission of the decedent, shall be binding on the estate, on the
personal representative, or on any beneficiary, unless presented:

(a) Within 3 months from the time of the first publication of the
notice of administration, even though the personal representative has
recognized the claim or demand by paying a part of it or interest on
it or otherwise. The personal representative may settle in full any
claim without the necessity of the claim being filed when the
settlement has been approved by the beneficiaries adversely affected
according to the priorities provided in this code and when the
settlement is made within the statutory time for filing claims; or he
may file a proof of claim of all claims he has paid or intends to
pay.

(b) Within 3 years after the decedent's death, if notice of
administration has not been published.

Note.~--Amended to improve clarity and facilitate correct
interpretation.

Section 1681. Subsection (5) of section 775.13, Florida Statutes,
is amended to read:

775.13 Registration of convicted felons, exemptions; penalties.w-

{(5) The provisions of this law do shai% not apply to any person
whe:

(a) Who has had his civil rights restored;

{b) Who has received a full parden for the offense for which
convicted;

(c) Whose conviction of a felony was more than 10 years prior to
the time provided for registration under the provisions of this law

and who has been lawfully released from incarceration under a felony
conviction and sentence for more than 5 years prior to such time for

966
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{c)tby The likelihood that the acceptance of the particular
employment will preclude other employment by the person.

(d)te¥ The fee customarily charged in the locality for similar
services.

{e) The nature and value of the assets of the estate, the amount
of income earned by the estate, and the responsibilities and
potential liabilities assumed by the person.

(f} The results obtained.

¢d3~~Fhe-amount-tnveived-and-the-resulta-obtaineds
{g)tey The time limitations imposed by the circumstances.

{h)+£}¥ The nature and length of the professional relationship
with the decedent.

{i)te¥ The experience, reputation, diligence, and ability of the
person performing the services.

Section 6. Paragraph (a) of subsection (1) and paragraph (c) of
subsection (3) of section 733.702, Florida Statutes, are amended,
subsection (3) is renumbered as subsection (4), and a new subsection
{3) is added to said section, to read:

733.702 Limitations on presentation of claims.-—-

{1) No claim or demand against the decedent's estate that arose
before the death of the decedent, including claims of the state and
any of its subdivisions, whether due or not, direct or contingent, or
liguidated or unliquidated; no claim for funeral or burial expenses;
no c¢laim £for personal property in the possession of the personal
representative; and no claim for damages, including, but not limited
to, an action founded on fraud or another wrongful act or omission of
the decedent, is binding on the estate, on the personal
representative, or on any beneficiary unless presented:

{a) Within 3 months after frem the time of the first publication
of the notice of administration, even though the personal
representative has recognized the claim or demand by paying a part of
it or interest on it or otherwise. The personal representative may
gettle in full any claim without the necessity of the claim being
filed when the settlement has been approved by the beneficiaries
adversely affected according to the priorities provided in this code
and when the settlement is made within the statutory time for filing
claims; or he may file a proof of claim of all claims he has paid or
intends to pay.

{3) Any claim not timely filed as provided in thig section is
barred even though no objection to the claim 1s filed on the grounds
of timeliness or otherwise unless the court extends the time in which
the claim may be filed. Such an extension may be granted only in the
estate administration proceeding, only after notice, and only upon
grounds of fraud or estoppel. No independent action or declaratory
action may be brought upon a claim which was not timely filed unless
such an extension has been granted.

(4)t3r Nothing in this section affects or prevents:

1805
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{c) The filing of a claim by the Department of Revenue subsequent
to the expiration of 3 months after €£rem the publication of the
notice of administration as provided in paragraph (l)(a), provided it
does so file within 30 days after the service of the inventory by the
personal representative on the department or, in the event an amended
or supplementary inventory has been prepared, within 30 days after
the service of the amended or supplementary inventory by the personal
representative on the department.

Section 7. Subsections (2) and (3} of section 733.705, Florida
Statutes, are amended, and subsection (8) is added to said section,
to read:

733.705 Payment of and objection to claims.--

(2) On or before the expiration of 4 months from the first
publication of notice of administration or within 30 days from the
timely filing of a claim, whichever occurs later, a personal
representative or other interested person may file a written
objection to a claim. Bn objection by an interested person to a
personal repregentative's proof of claim shall state the particular
item or items to which the interested person objects. If an
objection is filed, the person filing it shall serve a copy of the
objection by registered or certified mail to the address of the
claimant or the claimant's attorney as shown on the c¢laim. or by
delivery to the claimant to whose claim the person objects or the
claimant's attorney of record, if any, not later than 10 days after
the objection has been filed, and also on the personal representative
if the objection is filed by any interested person other than the
personal representative. The failure to serve a copy of the
objection constitutes an abandonment of the objection. For good
cause, the court may extend the time for filing an objection to any
claim or may extend the time for serving the objection. The
extension of time shall be granted only after notice.

(3) The claimant is limited to a period of 30 days from the date
of service of an objection within which to bring an independent
action upon the claim, or a declaratory action to establish the
validity and amount of an unmatured claim which is not yet due but
which is certain to become due in the future, or a declaratory action
to establish the validity of a contingent claim upon which no cause
of action has accrued on the date of service of an objection and that
may or may not become due in the future and--within--whieh--to--fite
writbten--notice--of--such--action-in~-the-estate-preceeding. For good
cause, the court may extend the time for filing an sbjection--te--any
cratm--or-~may-—extend-~the-~time--for-serving-the-objectiony-and-may
tikewise-extend-the-time~for~-fiting--an--action--or--proceedingry--and
£iling--nottee-of-the action or proceedingy after objection is filed.
The extension of time shall be granted only after notice, No action
or proceeding on the claim shall be brought against the personal
representative after the time limited above, and any such claim is
thereafter forever barred without any court order. If an objection
is filed to the claim of any creditor and an action is brought by the
creditor to establish his claim, a judgment establishing the claim
shall give it no priority over claims of the same class to which it
belongs. ‘

(8) An order for extension of time authorized under this section
may be entered only in the estate administration proceeding.

1806
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changing limitations period; amending s. 735.206, F.S.; changing limita-
tions period; providing effective dates.
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 731.111, Florida Statutes, is amended to read:
731.111 Notice to creditors.—

(1) When a notice to credltors is requlred anotice shall be published a-person~

once a week for 2 consecutive weeks, two
publications being sufficient, in a newspaper published in the county in which the
estate is administered or, if there is no newspaper published in the county, in a
newspaper of general circulation in that county. Proof of publication shall be filed.
The notice shall notify all persons having claims or demands against the estate to

flle thelr clalms Wlth the clerk thhm mmmmmmmmm@

(2) Notwithstanding the provisions of subsection (1), the Department of Reve-
nue is not barred from filing a claim against the estate of a decedent for taxes due
under chapter 199 after the expiration of the time for filing claims provided in sub-

&men%h—peﬂe& provided the department files its claim within 30 days
after the service of the inventory on the department. Additionally, in the event
that an amended or supplementary inventory is prepared by the personal repre-
sentative, the department has the right to file its claim or amend a previously filed
claim within 30 days after the service of the amended or supplementary inventory.

Section 2. Section 733.212, Florida Statutes, 1988 Supplement, is amended to
read:

733.212 Notice of administration; filing of objections and claims.—
(1) The personal representatlve shall promptly pubhsh a notlce of admmlstra-

or-deviseesunder-atnown-prier-will. The notlce shall contam the name of the dece*
dent, the file number of the estate, the degignation and address of the court in
which the proceedmgs are pending and-its-address, the name and address of the
personal representative, and the name and address of the personal representatlve S
attorney and shall state the date of first publication

tiee-has-begun. The notice shall require all interested persons to file with the court:

(a) All claims against the estate within the time periods set forth in ss, 733.702
1733.710. or be f } 13 the aftorthofi blicati e Yoy

{b) Any objection by an interested person on whom notice was served that
challenges the validity of the will, the qualifications of the personal representative,
venue, or jurisdiction of the court within the later of 3 months after the date of
the first publication of the notice or 30 days after the date of service of a copy of
the notice on the objecting person.
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(2) Publication shall be once a week for 2 consecutive weeks, two publications
being sufficient, in a newspaper published in the county where the estate is admin-
istered or, if there is no newspaper published in the county, in a newspaper of gen-

eral circulation in that county. Preef—ef-pubheaﬁen—ﬂ:&l-l—be—ﬁ-led—

(_5_)(-3-) Ob]ectlons under paragraph (1)(b), by persons on whom notice was
served, that are not filed within the later of 3 months after the date of first publica-
tion of the notice or 30 days after the date of service of a copy of the notice on the
objecting person are forever barred.

{6) Claims under paragraph (1)(a) are barred as provided in s. 733.702.

Section 3. Subsection (1) of section 733.602, Florida Statutes, is amended to
read:

733.602 General duties.—

(1) A personal representative is a fiduciary who shall observe the standards of
care applicable to trustees as described by s. 737.302. A personal representative is
under a duty to settle and distribute the estate of the decedent in accordance with
the terms of the decedent’s will and this code as expeditiously and efficiently as
is consistent with the best interests of the estate. He shall use the authority con-
ferred upon him by this code, the authorlty in the will, if any, and the authority
of any order in proceedings to which he is party, for the best interests of interested
persons, including creditors as well as beneficiaries.

Section 4. Section 733.701, Florida Statutes, is amended to read:

733.701 Notifying creditors.—Unless the proceedings are under chapter 734 or
chapter 735, every personal representative shall cause notice of administration to

be published and served under section 733.212netifying-creditors-of the-decedent
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Section 5. Subsections (1) and (3) and paragraph (c) of subsection (4) of section
733.702, Florida Statutes, 1988 Supplement, are amended, and subsection (5) is
added to said section, to read:

733.702 Limitations on presentation of claims.—

(1) If not barred by s. 733.710, no claim or demand against the decedent’s es-
tate that arose before the death of the decedent, including claims of the state and
any of its subdivisions, whether due or not, direct or contingent, or liquidated or
unliquidated; no claim for funeral or burial expenses; no claim for personal proper-
ty in the possession of the personal representative; and no claim for damages, in-
cluding, but not limited to, an action founded on fraud or another wrongful act or
omission of the decedent, is binding on the estate, on the personal representative,

or on any beneficiary unless filed within the later of
(a)——W—:%hm 3 months after the tlme of the first pubhcatlon of the notlce of ad-

Lhe__g;gdm},r_ even though the personal representatwe has recogmzed the clalm or
demand by paying a part of it or interest on it or otherwise. The personal repre-
sentative may settle in full any claim without the necessity of the claim being filed
when the settlement has been approved by the beneficiaries adversely affected ac-
cording to the priorities provided in this code and when the settlement is made
within the statutory time for filing claims; or, within 3 months after the first publi-

cation of the notice of administration, he may file a proof of claim of all claims he
has paid or intends to pay.

{(3) Any claim not timely filed as provided in this section is barred even though
no objection to the claim is filed on the grounds of timeliness or otherwise unless
the court extends the tune in whlch the clmm may be flled Such an extensmn may
be granted only in-the ¢4 4 : aly-afte :
upon grounds of fraud or emppe@nmsufficim&mimm_claimmﬁgd- No
independent action or declaratory action may be brought upon a claim which was
not txmely filed unless such an extensxon has been granted me

{4) Nothing in this section affects or prevents:

(¢} Thefiling of a claim by the Department of Revenue subsequent to the expi-
ration of Lhe_nmg_fgr_ﬁhgg_ﬂamg 3-months-after-the-publicationof the-netiee-of
administration-as provided in gubsection paragraph (1){a), provided it does so file
within 30 days after the service of the inventory by the personal representative on
the department or, in the event an amended or supplementary inventory has been
prepared, within 30 days after the service of the amended or supplementary inven-
tory by the personal representative on the department.
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Section 6. Section 733.703, Florida Statutes, is amended to read:
733.703 Form and manner of presenting claim.—
{1) A creditor shall file witlrthe-elerk a written statement of the claim;indicat~

Section 7. Section 733.705, Florida Statutes, 1988 Supplement, is amended to
read:

733.705 Payment of and objection to claims.—

(1) 'The personal representative shall pay all claims within 1 year from the date
of first publication of notice of administration, provided that the time shall be ex-
tended with respect to claims in litigation, unmatured claims, and contingent
claims for the period necessary to dispose of such claims pursuant to subsections
(4), (5), (6), and (7) {8);t4);-and—(5}. The court may extend the time for payment
of any claim upon a showing of good cause. No personal representative shall be
compelled to pay the debts of the decedent until after the expiration of 5 4 months
from the first publication of notice of administration. If any person brings an ac-
tion against a personal representative within the 5§ 4 months on any claim to which
the personal representative has filed no objection, the plaintiff shall not receive
any costs or attorneys’ fees if he prevails, nor shall the judgment change the class
of the claim for payment under this code.

(2) On or before the expiration of 4 months from the first publication of notice
of administration or within 30 days from the timely filing of a claim, whichever oc-
curs later, a personal representatlve or other mterested person may flle a wntten
objectlon toa clalm At arrintereste -to-a-persons sents

persen—ebjeeﬁ- If an objectlon is filed the person filmg 1t shall serve a copy of the
objection by registered or certified mail to the address of the claimant or the claim-
ant’s attorney as shown on the claim or by delivery to the claimant to whose claim
the person objects or the claimant’s attorney of record, if any, not later than 10
days after the objection has been filed, and also on the personal representative if
the objection is filed by any interested person other than the personal representa-
tive. The failure to serve a copy of the objection constitutes an abandonment of
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Judgments agamst a decedent shall be f‘edm the same manner as other claims
against estates of decedents. This section shall not be construed to prevent the en-
forcement of mortgages, security interests, or liens encumbering specific property.

Section 9. Effective with respect to persons dying after July 1, 1989, section
733.710, Florida Statutes, is amended to read:

733.710 leltatlons on claims agamst unadministered estates.—

{(3) This section shall not affect the lien of any duly recorded mortgage or se-
curity interest or the lien of any person in possession of personal property or the
right to foreclose and enforce the mortgage or lien.

Section 10. Effective with respect to persons dying after July 1, 1989, subsec-
tions (1), (2), and (4) of 734.1025, Florida Statutes, are amended to read:

734.1025 Nonresident decedent’s estate with property not exceeding $25,000
in this state; determination of claims.—

(1) When a nonresident decedent leaves property in this state the value of
which does not exceed $25,000, the domiciliary personal representative of his es-
tate may determine the question of claims in this state before the expiration of the
2 8-year period provided in s. 733,710 %88:762 by filing in the circuit court of the
county where any property is located an authenticated transcript of so much of the
domiciliary proceedings as will show:

(a) In a testate estate, the probated will and all probated codicils of the dece-
dent; the order admitting them to record; the letters or their equivalent; and the
part of the record showing the names of the devisees and heirs of the decedent or
an affidavit of the domiciliary personal representative reciting that the names are
not shown or not fully disclosed by the domiciliary record and specifying the
names. On presentation of the foregoing, the court shall admit the will and any
codicils to probate if they comply with s. 732.502(1) or 5. 732.502(2).

(b) In an intestate estate, the authenticated copy of letters of administration,
or their equivalent, with the part of the record showing the names of the heirs of
the decedent or an affidavit of the domiciliary personal representative supplying
the names, as provided in paragraph {(a). On presentation of the foregoing, the
court shall order them recorded.

(2) After complying with the foregoing requirements, the domiciliary personal
representative shall cause a notice to be served and published according to the re-
quirements of s. 733.111 ¥88:76%, notifying all persons having claims or demands
against the estate to file them.
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History.—§116, ch. 16103, 1933; CGL 1936 Supp. 5507(7); §3, ch.
22783, 1945, §1, ch. 67-482; §28, ch. 73-334.

733.13 Commissioners.—If a judgment for
dower is made, the circuit judge shall select
(unless selected by mutual agreement of the
parties) and appoint as commissioners three
suitable persons who are entirely disinterested
and not connected with the parties either by
consanguinity or by affinity. Such commis-
sioners may employ a surveyor and shall be al-
lowed such sum as may be deemed reasonable
by the circuit judge to be paid as part of the
costs of administration of the estate. They may
be removed by the circuit judge for good cause
shown and others appointed in their places.
They shall proceed, immediately upon taking
oaths faithfully and impartially to execute the
trust imposed in them, to allot and set off dower.
All matters of mesne profits shall be decided by
the court upon the pleadings and evidence; pro-
vided, however, that when the interested parties
agree to the allotment of dower, or when the
assets are of such value and such a nature that
dower may be allotted without the appointment
of commissioners, the circuit judge may, in his
discretion, dispense with such appointment and
set off and allot dower.

History.—§117, ch. 16103, 1933; CGL 1936 Supp. 5507(8); §3, ch.
22783, 1945; 81, ch. 20714, 1955; §4, ch. 73-107; §28, ch. 73-334.

733.14 Final Judgment.—In all cases of
assignment of dower, the circuit judge to whom
application is made shall, upon hearing after
notice, confirm, reject, or modify the allotment
or assignment made. Such judgment shall vest
in the surviving spouse a fee simple estate in
the lands and the absolute ownership of the per-
sonal property allotted. The surviving spouse is
entitled to writ of possession if necessary.

History.—§118, ch. 16103, 1933; CGL 1936 Supp. 5507(9); §3, ch.
22783, 1945; §4, ch. 73-107; §28, ch. 73-334.

*733.15 Notice to creditors.—

(1) Every personal representative, after tak-
ing out letters testamentary or of administra-
tion, shall cause a notice to be published once
a week for two consecutive weeks, two publica-
tions being sufficient, in a newspaper published
in the county wherein said letters have been
granted, notifying all persons having claims or
demands against the estate of the decedent to
file their claims in the office of the clerk of the
circuit court granting such letters, at his office
in the county courthouse, within four calendar
months from the time of the first publication of
said notice. If no newspaper conforming to the
requirements of law is published in the county
of the administration, then such publication
shall be made by posting as provided for in this
law. Proof of said publication or posting shall
be filed with and recorded by the clerk of the
circuit court.

(2) The amendments to this section by
chapter 73-106, Laws of Florida, shall not be
applicable to any estate the administration of
which was commenced prior to October 1, 1973.

1960

History.—§119, ch. 16103, 1933; CGL 1936 Supp. 5541(91); §3, ch.
22783, 1945; §2, ch. 61-394; §§2, 5, ch. 73-106; §28, ch. 73-334.
*Note.—This section as amended takes effect October 1, 1973.

733.16 Form and manner of presenting
claims; limitation.—

*(1) No claim or demand, whether due or
not, direct or contingent, liquidated or unliqui-
dated, or claim for personal property in the pos-
session of the personal representative or for dam-
ages, including but not limited to actions founded
upon fraud or other wrongful act or commis-
sion of the decedent, shall be valid or binding
upon an estate, or upon the personal represen-
tative thereof, or upon any heir, legatee or de-
visee of the decedent unless the same shall be
in writing and contain the place of residence
and post-office address of the claimant, and
shall be sworn to by the claimant, his agent or
attorney, and be filed in the office of the clerk
of the circuit court granting letters. Any such
claim or demand not so filed within four months
from the time of the first publication of the
notice to creditors shall be void even though the
personal representative has recognized such
claim or demand by paying a portion thereof or
interest thereon or otherwise. However, the per-
sonal representative may settle in full or in part
any legal claim without the necessity of said
claim being filed by the creditor, when the settle-
ment has been approved by the heirs or bene-
ficiaries adversely affected or accounted for in
accountings to the court, and when the settle-
ment is made within the statutory time for filing
claims; and no cause of action, at law or in
equity, heretofore or hereafter accruing, includ-
ing but not Timiited to actions founded upon
fraud or other wrongful act or omission, shall
survive the death of the person against whom
such claitn may be made, whe i end-
ing at the time of the death of such person or
not, unless such claim_be filed in the manner
and within the said four months as aforesaid;

*(a) Provided, however, that if gui
suc im or demand is filed and service of pro-

cess therein had upon such personal repre-
sentative wsiﬂlm_fgn;_;g_gm_hs_ from the time of
the first publication of the notice to creditors, the
claim or demand asserted by such suit shall not
be impaired or affected by failure to file in the
office of the clerk of the circuit court granting
letters a claim or demand in manner and form
as hereinabove provided, but such failure shall
operate to preclude the plaintiff in such suit from
recovering any suit costs or attorney’s fees as
an incident thereto; and the personal representa-
tive shall file in the office of the clerk of the cir-
cuit court granting letters a suggestion of the
pendency of such suit and the same shall be
entered on the claim docket;

*b) Provided further, that the lien of any
duly recorded mortgage and the lien of any per-
son in possession of personal property and the
right to foreclose and enforce such mortgage
or lien shall not be impaired or affected by
failure to file claim or demand as hereinabove
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provided, but such failure shall bar the right
to enforce any personal liability against the
estate, and the claimant shall be limited to the
enforcement of the mortgage or lien against the
specific property so mortgaged or held. Any
suit heretofore commenced and in which service
of process was had upon the personal represen-
tative within the period hereinabove specified,
and which may now be pending in any court
against the personal representative of any
estate which has not been finally closed, shall
not be subject to attack upon the ground j;hat
the claim or demand upon which such suit is
based was not made in manner and form
and filed in the office of the clerk of the circuit
court granting letters, as otherwise hereinabove
provided.

*(c) Provided further that a creditor shall
deliver a copy of such claims as recorded and
filed to the clerk of the circuit court, who shall
forthwith mail said copy to the personal repre-
sentative, and note on the original such fact of
mailing.

(d) Provided, further, no claims or demand
of any kind or nature shall be impaired or af-
fected by failure to file claim or demand as
hereinabove provided, to the extent that such
claim or demand is secured by any casualty
insurance, surety insurance, automobile or pub-
lic liability insurance, or other similar insur-
ance, but failure to file such claim or demand
as hereinabove provided shall bar the right
to enforce any personal liability of the de-
ceased against the estate except to the extent
of such insurance.

(e¢) Anything contained herein to the con-
trary notwithstanding:

1. If any person pays any funeral expense
or debt of the decedent for which no claim has
been filed, or for which a claim has been im-
properly filed, he shall thereby acquire the
payee’s rights to claim and enforce payment
of such debt or funeral expense against the
estate of the decedent, and he may file a claim
in the manner and within the period herein-
above specified, stating therein the name and
address of the original creditor and the date
and amount of the payment made.

2. If a personal representative pays or
‘proposes to pay, or reimburses or proposes to
reimburse another who has paid, any funeral
expense or debt of the decedent for which no
claim has been filed, or for which a claim
has been improperly filed, and if such per-
sonal representative files a written statement
so stating within the period hereinabove
specified for filing claims, the funeral expense
or debt with respect to which such statement
has been filed and the personal representative’s
right to charge the estate therefor shall in all
respects be treated and determined as if a claim
were properly filed therefor as of the date of
the filing of such statement. However, the filing
of a written statement with respect to the
payment of, or reimbursement for payment of,
any one or more funeral expenses or debts

shall in no way obligate the personal representa-
tive to file with respect to, or pay or reimburse
another who has paid, any other funeral
expense or debt for which a claim has not
been duly filed. The written statement con-
templated under this subparagraph shall be
signed by the personal representative and sworn
to and for all purposes shall be considered as
given under oath, but need not be executed
before or acknowledged by a notary public
or any other officer. If an objection is duly
filed to the payment of any debt or funeral
expense with respect to which the personal
representative has filed a statement as herein
contemplated; or if a statement refers to an
obligation to the personal representative
individually which was incurred prior to the
decedent’s death, the personal representative
shall be deemed to have an interest adverse to
the estate and to be a claimant against the
estate within the meaning of §732.55; otherwise,
the filing of such statements, including state-
ments with reference to payments to reimburse
the personal representative for sums expended
by him in payment of, or reimbursement for
the payment of, funeral expenses and debts and
payments in accordance therewith, shall not in
and of themselves be deemed to evidence such
adverse interest or to cause the personal
representative to be deemed to be a creditor
of or claimant against the decedent’s estate
within the meaning of §732.55.

(2) Nothing herein contained shall be con-
strued to require any legatee, devisee or heir
at law to file a claim, as provided for in sub-
section (1), for the share or interest in an
estate to which he may be entitled. Nor shall
such requirement of filing a claim apply to
those items contained in §733.20(1) (a),(b),(d),
(i) and (j), but it shall apply to those items
contained in §733.20(1) (¢),(e),(f),(g) and (h).

*3) Amendments to this section by chapter
73-106, Laws of Florida, shall not be applicable
to any estate the administration of which was
commenced prior to October 1, 1973.

History.,—§120, ch. 16103, 1933; CGL 1936 Supp. 5541(92); §3, ch.
22783, 1945; §1, ch. 22889, 1945; §1, ch. 23970, 1947; §1, ch. 57-
194; §3, ch. 61-394; §1, ch. 63-309; §1, ch. 67-246; §1, ch. 67-490;
§1, ch. 71-32; §§3, 5, ch. 73-106; §174, ch. 73-333; §28, ch. 73-334.

*Note.—~The introductory paragraph, paragraphs (a), (b), and (c)
of subsection (1) as amended, and subsection (3) as created, take
effect October 1, 1973.
cf.—§733.35, Mortgages.

§§734.27-734.29, Suspension of statutes of limitations.

733.17 Amendment of claims.—If a bona fide
attempt to file a claim is made by any creditor or
other claimant but it is defective as to form, the
circuit judge in his discretion may permit the
amendment of such claim at any time before
payment.

History.—§121, ch. 16103, 1933; CGL 1936 Supp. 5541(93); §3, ch.
22783, 1945; §28, ch. 73-334.

*733.18 Payment of and objections to
claims.—

(1) No personal representative shall be com-
pelled to pay the debts of the decedegt3u7ntil after
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personal representative may renounce the provi-
sions before qualifying and be entitled to reason-
able compensation. A personal representative
also may renounce his right to all or any part of
the compensation. A renunciation of the fee shall
be filed with the court.

(3) No compensation shall be paid to the per-
sonal representative, attorneys, accountants, or
appraisers unless, prior to payment:

(a) All persons bearing the impact of the pay-
ment have consented to the compensation in a
signed writing filed in the proceeding; or

(b) The court has ordered the payment fol-
lowing informal notice of the petition to all per-
‘sons bearing the impact of the payment.

History.—s. 1, ch. 74-108.
*Note.—Effective July 1, 1975.
Note.—Created from former s. 734.01.

*733.618 Expenses in estate litigation.—If
any personal representative, or person nomi-
nated as personal representative, of the last
known will defends or prosecutes any proceeding
in good faith, whether successful or not, he is en-
titled to receive from the estate his necessary ex-
penses and disbursements including reasonable
attorney’s fees incurred.

History.—s. 1, ch. 74-106.
*Note.—Effective July 1, 1975.

PART VII
CREDITORS’ CLAIMS
Notice to creditors. (New)
Limitations on presentation of claims.

(New)

Form and manner of presenting claim.

(New)

Amendment of claims. (New)
Payment of and objection to claims.

(New)

Executions and levies. (New)

Order of payment of expenses and
claims. (New)

Compromise. (New)

Claims undisposed of after 3 years.

(New)

*733.701 Notice to creditors.—Every personal
representative shall cause a notice to be pub-
lished, according to the requirements of **[s.
733.210(%2‘], notifying creditors of the decedent to
present their claims within 4 months after the
date of the first publication of the notice or be
forever barred. Notice to creditors may be com-
bined with the notice of administration required
by s. 733.210(1).

History.—s. 1, ch. 74-106.
*Note.—Effective July 1, 1975.

n;levl?ﬁ.—&ncketed material inserted by the editors in lieu of “s.
Note.—Created from former s. 733.15.

*733.702 Limitations

733.701
733.702

733.703

733.704
733.705

733.706
733.707

733.708
733.709

on presentation of
C —
(1) No claim or demand against the
decedent’s estate that arose before the death of
the decedent, including claims of the state and
any of its subdivisions, whether due or not, di-

671

rect or contingent, liquidated or unliquidated, or
claim for personal property in the possession of
the personal representative or for damages, in-
cluding, but not limited to, actions founded upon
fraud or other wrongful act or **[omission] of
the decedent, shall be binding on an estate, on
the personal representative, or on any benefici-
ary, unless presented:

(a) Within 4 months from the time of the first
publication of the notice to creditors, even
though the personal representative has recog-
nized the claim or demand by paying a part of it
or interest on it or otherwise. However, the per-
sonal representative may settle in full any claim
without the necessity of the claim’s being filed
by the creditor, when the settlement has been
approved by the beneficiaries adversely affected
according to the priorities provided by this code
and when the settlement is made within the stat-
utory time for filing claims.

(b) Within 3 years after the decedent’s death,
if notice to creditors has not been published.

(2) No cause of action heretofore or hereafter
accruing, including, but not limited to, actions
founded upon fraud or other wrongful act or
omission, shall survive the death of the person
against whom the claim may be made, whether
an action is pending at the death of the person or
not, unless the claim is filed in the manner pro-
vided in this part and within the 4 months.

(3) Nothing in this section affects or pre-
vents:

(a) A proceeding to enforce any mortgage, se-
curity interest, or other lien on property of the
decedent.

(b) To the limits of casualty insurance protec-
tion only, any proceeding to establish liability of
the decedent or the personal representative for
which he is protected by the casualty insurance.

History.—s. 1, ch. 74-106.

*Note.—Effective July 1, 1975.

**Note.—Bracketed word substituted for “commission” by the edi-
tors.
Note.—Created from former s. 733.16.

*733.703 Form and manner of presenting
claim.—A creditor shall file with the clerk a writ-
ten statement of the claim, indicating its basis,
the name and address of the creditor or his agent
or attorney, and the amount claimed. The claim
is presented when filed. If a claim is not yet due,
the date when it will become due shall be stated.
If the claim is contingent or unliquidated, the na-
ture of the uncertainty shall be stated. If the
claim is secured, the security shall be described.
Failure to describe correctly the security, the na-
ture of any uncertainty, **[or] the due date of a
claim not yet due does not invalidate the presen-
tation made. A creditor shall deliver a copy of
the claim to the clerk who shall furnish the copy
to the personal representative and note the fact
on the original.

History.—s. 1, ch. 74-106.

*Note.—Effective July 1, 1975.

**Note.—Bracketed word substituted for “and” by the editors.
Note.—Created from former s. 733.16.
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Note.—Created from former s. 733.20.

1733.708 Compromise.—When a proposal is
made to compromise any claim, whether in suit or
not, by or against the estate of a decedent or to com-
promise any question concerning the distribution of
a decedent’s estate, the court may enter an order
authorizing the compromise if satisfied that the com-
promise will be for the best interest of the benefici-
aries. The order shall relieve the personal
representative of liability or responsibility for the
compromise. Claims against the estate may not be
compromised until after the time for filing objec-
tions to claims has expired. Notice must be given to
those who have filed objection to the claim proposed
to be compromised.

History.—s. 1, ch. 74-106; s. 86, ch. 75-220.

'Note.—Effective January 1, 1976,
Note.—Created from former s. 733.21.

1733.709 Claims undisposed of after 1 year.—
When a person has filed a claim against an estate
and the claim has not been paid, settled, or otherwise
disposed of and no proceeding is pending for the en-
forcement or compulsory payment of it at the expira-
tion of 1 year from the date the claim was filed, the
claim shall be forever barred. No action shall there-
after be brought to enforce it. This section shall not
affect the lien of any duly recorded mortgage or secu-
rity interest or the lien of any person in possession
of personal property or the right to foreclose and

enforce the mortgage or lien.
History.—s. 1, ch. 74-106; s. 86, ch. 75-220.
*Note.—Effective January 1, 1976.
Note.—Created from former s. 733.211.

1733.710 Limitations against unadministered
estates.—After 3 years from the death of a person
his estate shall not be liable in any cause of action
if no letters have been taken out in Florida within
the 3 years or if letters have been taken out but
neither publication of notice to creditors has been
made nor the claim of any creditor filed. The lien of
any duly recorded mortgage or security interest and
the lien of any person in possession of any personal
property of the decedent and the right to enforce
them against the encumbered property shall not be
impaired by this section.

History.—s. 1, ch. 74-106; s. 50, ch. 75.220.

'Note.—Effective January 1, 1976.
Note.—Created from former s. 734.29(1).

PART VIII
SPECIAL PROVISIONS FOR
DISTRIBUTION
733.801 Delivery of devises and distributive
shares.
733.802 Proceedings for compulsory payment of
devises or distributive interest.
733.803 Encumbered property; liability for pay-
ment.
733.804 Nonexoneration.
733.805 Order in which assets are appropriated.
733.806 Advancement.
733.807 Abatement and contribution.
733.808 Death benefits; disposition of proceeds.
733.809 Right of retainer.

1977

733.810 Distribution in kind; valuation.

733.811 Distribution; right or title of distributee.

733.812  Improper distribution; liability of distrib-
utee.

733.813 Purchasers from distributees protected.

733.814  Partition for purpose of distribution.

733.815 Private agreements among distributees.

733.816 Disposition of unclaimed funds held by
personal representatives.

733.817 Apportionment of estate taxes.

1733.801 Delivery of devises and distributive
shares.—No personal representative shall be re-
quired to pay or deliver any devise or distributive
share or to surrender possession of any land to any
beneficiary until the expiration of 5 months from the

granting of letters.

History.—s. 1, ch. 74-106; s. 86, ch. 75-220.
'Note.—Effective January 1, 1976.
Note.—Created from former s. 734.02.

1733.802 Proceedings for compulsory pay-
ment of devises or distributive interest.—

(1) Before final distribution, no personal repre-
sentative shall be compelled:

(a) To pay a devise in money before the final set-
tlement of his accounts.

(b) To deliver specific personal property devised,
that may have come into his hands, unless the per-
sonal property is exempt personal property.

(¢) To pay all or any part of a distributive share
in the personal estate of a decedent.

(d) To surrender land to any beneficiary,

unless the beneficiary files a petition setting forth
the facts that entitle him to relief and stating that
the property will not be required for the payment of
debts, family allowance, estate and inheritance tax-
es, claims, charges, and expenses of administration,
or for providing funds for contribution or enforcing
equalization in case of advancements.

(2) Anorder directing the surrender of real prop-
erty or the delivery of personal property shall de-
scribe the property to be surrendered or delivered.
The order shall be conclusive in favor of bona fide
purchasers for value from the beneficiary or distrib-
utee as against the personal representative and all
other persons claiming by, through, under, or
against the decedent or his estate.

(3) If the administration of the estate has not
been completed before the entry of an order of par-
tial distribution, the court may require the person
entitled to distribution to give a bond with sureties
as prescribed in s. 45.011, conditioned *[on the mak-
ing of] due contribution for the payment of devises,
family allowanc:, estate and inheritance taxes,
claims, elective share of the spouse, charges, ex-
penses of administration, and equalization in case of

advancements, plus any interest on them.

History.—s. 1, ch. 74-106; s. 86, ch. 75-220.

*Note.—Effective January 1, 1976.

*Note.—Bracketed words substituted for the words “to make.”
Note.—Created from former s. 734.03.

1733.803 Encumbered property; liability for
payment.—The specific devisee of any encumbered
property shall be entitled to have the encumbrance
on devised property paid at the expense of the resi-
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erwise, the concurrence of all joint personal representa-
tives appointed pursuant to a will or codicii executed pri-
or to October 1, 1987, or appointed to administer an in-
testate estate of a decedent who died prior to October
1, 1987, or of a majority of joint personal representatives
appointed pursuant to a will or codicil executed on or af-
ter October 1, 1987, or appointed to administer the in-
testate estate of a decedent dying on or after October
1, 1987, is required on all acts connected with the ad-
ministration and distribution of the estate. This restric-
tion does not apply when any joint personal representa-
tive receives and receipts for property due the estate,
when the concurrence required under this subsection
cannot readily be obtained in the time reasonably avail-
able for emergency action necessary to preserve the es-
tate, or when a joint personal representative has been
delegated to act for the others.

(2) Where action by a majority of the joint personal
representatives appointed is authorized, a joint personal
representative who has not joined in exercising a power
is not liable to the beneficiaries or to others for the con-
sequences of the exercise, and a dissenting joint per-
sonal representative is not liable for the consequences
of an act in which he joins at the direction of the majority
of the joint personal representatives, if he expressed his
dissent in writing to any of his joint personal representa-
tives at or before the time of the joinder.

(3) A person dealing with a joint personal represent-
ative without actual knowledge that joint personal repre-
sentatives have been appointed or if advised by the joint
personal representative with whom he deals that the
joint personal representative has authority to act alone
for any of the reasons mentioned in subsection (1) is as
fully protected in dealing with that joint personal repre-
sentative as if that joint personal representative pos-
sessed and properly exercised the power he purports to

exercise.
History.—s. 1, ch. 74-108; s. 1, ch. 87-317; s. 4, ch. 88-340.
Note.—As amended by s. 4, ch. 88-340. Section 8, ch. 88-340, provides that “this
act . . . shall apply to all estates of decedents dying after July 1, 1988."
Note.—Created from former s. 732.50.

733.617 Compensation of personal representa-
tives and professionals.—

(1) Personal representatives, attorneys, accoun-
tants, and appraisers and other agents employed by the
personal representative shall be entitled to reasonable
compensation. Reasonable compensation may include
compensation for the services of the agents or employ-
ees of the person seeking compensation and may also
include reimbursement of out—of-pocket costs. Reason-
able compensation shall be based on one or more of the
following:

(a) The time and labor required.

(b) The novelty and difficulty of the questions in-
volved, and the skill requisite to perform the service
property.

(¢) The likelihood that the acceptance of the particu-
lar employment will preclude other employment by the
person.

(d) The fee customarily charged in the locality for
similar services.

(e) The nature and value of the assets of the estate,
the amount of income earned by the estate, and the re-

sponsibilities and potential liabilities assumed by the
person.

(f) The results obtained.

(g) The time limitations imposed by the circum-
stances.

(h) The nature and length of the professional rela-
tionship with the decedent.

(i) The experience, reputation, diligence, and ability
of the person performing the services.

(2) If awill provides for compensation of the person-
al representative either directly or conditionally and
there is no contract with the decedent regarding com-
pensation, he may renounce the provisions and be enti-
tled to reasonable compensation. A personal represent-
ative also may renounce his right to all or any part of the
compensation. A renunciation may be filed with the
court.

(3) If the personal representative is a member of The
Florida Bar and has rendered legal services in connec-
tion with his official duties, he shall be allowed a fee

therefor, determined as provided in subsection (1).
History.—s. 1, ch. 74-106; s. 80, ch. 75-220; s. 1, ch. 76-172; s. 5, ch. 88-340.
1Note.—As amended by s. 5, ch. 88-340. Section 8, ch. 88-340, provides that “this
act . . . shall apply to all estates of decedents dying after July 1, 1988."
Note.—Created from former s. 734.01.

PART VII
CREDITORS’ CLAIMS

733.702 Limitations on presentation of claims.
733.705 Payment of and objection to claims.

733.702 Limitations on presentation of claims.—

(1) No claim or demand against the decedent’s es-
tate that arose before the death of the decedent, includ-
ing claims of the state and any of its subdivisions,
whether due or not, direct or contingent, or liquidated or
unliquidated; no claim for funeral or burial expenses; no
claim for personal property in the possession of the per-
sonal representative; and no claim for damages, includ-
ing, but not limited to, an action founded on fraud or an-
other wrongful act or omission of the decedent, is bind-
ing on the estate, on the personal representative, or on
any beneficiary unless presented:

*(a) Within 3 months after the time of the first publica-
tion of the notice of administration, even though the per-
sonal representative has recognized the claim or de-
mand by paying a part of it or interest on it or otherwise.
The personal representative may settle in full any claim
without the necessity of the claim being filed when the
settlement has been approved by the beneficiaries ad-
versely affected according to the priorities provided in
this code and when the settlement is made within the
statutory time for filing claims; or he may file a proof of
claim of all claims he has paid or intends to pay.

(b) Within 3 years after the decedent’s death, if no-
tice of administration has not been published.

(2) No cause of action heretofore or hereafter accru-
ing, including, but not limited to, an action founded upon
fraud or other wrongful act or omission, shall survive the
death of the person against whom the claim may be
made, whether an action is pending at tr:Ae\ death of the
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person or not, unless the claim is filed in the manner pro-
vided in this part and within the time limited.

(3) Any claim not timely filed as provided in this sec-
tion is barred even though no objection to the claim is
filed on the grounds of timeliness or otherwise unless
the court extends the time in which the claim may be
filed. Such an extension may be granted only in the es-
tate administration proceeding, only after notice, and
only upon grounds of fraud or estoppel. No independent
action or declaratory action may be brought upon a
claim which was not timely filed unless such an exten-
sion has been granted.

(4) Nothing in this section affects or prevents:

(a) A proceeding to enforce any mortgage, security
interest, or other lien on property of the decedent.

(b) To the limits of casualty insurance protection
only, any proceeding to establish liability of the dece-
dent or the personal representative for which he is pro-
tected by the casualty insurance.

'(c) The filing of a claim by the Department of Reve-
nue subsequent to the expiration of 3 months after the
publication of the notice of administration as provided
in paragraph (1)(a), provided it does so file within 30
days after the service of the inventory by the personal
representative on the department or, in the event an
amended or supplementary inventory has been pre-
pared, within 30 days after the service of the amended
or supplementary inventory by the personal representa-
tive on the department.

(d) The filing of a cross-claim or counterclaim
against the estate in an action instituted by the estate;
however, no recovery on such a cross—-ciaim or counter-
claim shall exceed the estate's recovery in such an ac-

tion.

History.—s. 1, ch. 74-106; s. 84, ch. 75-220; s. 2, ch. 80-127; s. 4, ch. 81-27: s.
160, ch. B3-216; s. 5, ch. 84-106; s. 4, ch. 85-79; s. 6, ch. 88-340.

Note.—As amended by s. 6, ch. 88-340. Section 8, ch. 88-340, provides that “this
act . . . shall apply to all estates of decedents dying after July 1, 1988."

Note.—Created from former s. 733.16.

733.705 Payment of and objection to claims.—

(1) The personal representative shall pay all claims
within 1 year from the date of first publication of notice
of administration, provided that the time shall be extend-
ed with respect to claims in litigation, unmatured claims,
and contingent claims for the period necessary to dis-
pose of such claims pursuant to subsections (3), (4), and
(5). The court may extend the time for payment of any
claim upon a showing of good cause. No personal repre-
sentative shall be compelled to pay the debts of the de-
cedent until after the expiration of 4 months from the first
publication of notice of administration. If any person
brings an action against a personal representative with-
in the 4 months on any claim to which the personal rep-
resentative has filed no objection, the plaintiff shall not
receive any costs or attorneys' fees if he prevails, nor
shall the judgment change the class of the claim for pay-
ment under this code.

'(2) On or before the expiration of 4 months from the
first publication of notice of administration or within 30
days from the timely filing of a claim, whichever occurs
later, a personal representative or other interested per-
son may file a written objection to a claim. An objection
by an interested person to a personal representative’s

proof of claim shall state the particutar item or items to
which the interested person objects. If an objection is
filed, the person filing it shall serve a copy of the objec-
tion by registered or certified mail to the address of the
claimant or the claimant’s attorney as shown on the
claim or by delivery to the claimant to whose claim the
person objects or the claimant’s attorney of record, if
any, not later than 10 days after the objection has been
filed, and also on the personal representative if the ob-
jection is filed by any interested person other than the
personal representative. The failure to serve a copy of
the objection constitutes an abandonment of the objec-
tion. For good cause, the court may extend the time for
filing an objection to any claim or may extend the time
for serving the objection. The extension of time shall be
granted only after notice.

'(3) Theclaimantis limited to a period of 30 days from
the date of service of an objection within which to bring
an independent action upon the claim, or a declaratory
action to establish the validity and amount of an unma-
tured claim which is not yet due but which is certain to
become due in the future, or a declaratory action to es-
tablish the validity of a contingent claim upon which no
cause of action has accrued on the date of service of an
objection and that may or may not become due in the
future. For good cause, the court may extend the time
for filing an action or proceeding after objection is filed.
The extension of time shall be granted only after notice.
No action or proceeding on the claim shall be brought
against the personal representative after the time limit-
ed above, and any such claim is thereafter forever
barred without any court order. If an objection is filed to
the claim of any creditor and an action is brought by the
creditor to establish his claim, a judgment establishing
the claim shall give it no priority over claims of the same
class to which it belongs.

(4) If an unmatured claim has not become due be-
fore the time for distribution of an estate, the personal
representative may prepay the full amount of principal
plus accrued interest due on the claim, without discount
and without penalty, regardless of any prohibition
against prepayment or provision for penalty in any in-
strument on which the claim is founded. If the claim is
not prepaid, no order of discharge may be entered until
the creditor and personal representative have filed an
agreement disposing of the claim, or in the absence of
an agreement until the court provides for payment by
one of the following methods:

(a) Requiring the personal representative to reserve
such assets as the court determines to be adequate to
pay the claim when it becomes due; in fixing the amount
to be reserved, the court may determine the value of any
security or collateral to which the creditor may resort for
payment of the claim and may direct the reservation, if
necessary, of sufficient assets to pay the claim or to pay
the difference between the value of any security or col-
lateral and the amount necessary to pay the claim. If the
estate is insolvent, the court may direct a proportionate
amount to be reserved. The court shall direct that the
amount reserved be retained by the personal represent-
ative until the time that the claim becomes due, and that
so much of the reserved amount as is not used for pay-
ment be distributed thereafter according to law;
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(1) Personal representatives, attorneys, accoun-
tants, and appraisers and other agents employed by the
personal representative shall be entitled to reasonable
compensation. Reasonable compensation may inciude
compensation for the services of the agents or employ-
ees of the person seeking compensation and may also
include reimbursement of out-of-pocket costs. Reason-
able compensation shall be based on one or more of the
following:

{a) The time and labor required.

{b} The novelly and difficulty of the questions in-
volved, and the skill requisite to perform the service
properly.

(c) Thelikelihood that the acceptance of the particu-
lar employment will preclude other employment by the
person.

(d) The fee customarily charged in the locality for
similar services.

(e) The nature and value of the assets of the estate,
the amount of income earned by the estate, and the re-
sponsibilities and potential liabilities assumed by the
person.

{fH The results obtained.

{g) The time limitations imposed by the circum-
stances.

(h) The nature and length of the professional rela-
tionship with the decedent.

{i} The experience, reputation, diligence, and ability
of the person performing the services.

(2) If a will provides for compensation of the person-
al representative either directly or conditionally and
there is no contract with the decedent regarding com-
pensation, he may renounce the provisions and be enti-
tled to reasonable compensation. A personal represent-
ative also may renounce his right to all or any part of the
compensation. A renunciation may be filed with the
court.

{3) M the personal representative is a member of The
Florida Bar and has rendered legal services in connec-
tion with his official duties, he shall be allowed a fee

therefor, determined as provided in subsection (1).
History.—s. 1, ch. 74-106; s. 80, ch, 75-220; s. 1, ch. 76-172; s. 5, ch. 88-340.
Note.—Section 8, ch. 88-340, provides that “[this act . . . shall apply to all es-
tates of decedents dying after July 1, 1988
Note.—Created from former s. 734.01.

733.6175 Proceedings for review of employment of
agents and compensation of personal representatives
and employees of estate.—After notice to all affected
interested persons and upon petition of an interested
person bearing all or part of the impact of the payment
of compensation to the personal representative or any
person employed by him, the propriety of such employ-
ment and the reasonableness of such compensation or
payment may be reviewed by the court. The burden of
proof of propriety of such employment and the reason-
ableness of the compensation shall be upon the person-
al representative and the person employed by him. Any
person who is determined to have received excessive
compensation from an estate for services rendered may

be ordered to make appropriate refunds.
History.—s. 2, ch. 76-172.

733.619 Individual liability of personal representa-
tive.—

1087

(1} Unless otherwise provided in the contract, a per-
sonal representative is not individually liable on a con-
tract, except a contract for attorney’s fee, properly en-
tered into in his fiduciary capacity in the administration
of the estate unless he fails to reveal his representative
capacity and identify the estate in the contract.

(2) A personal representative is individually liable for
obligations arising from ownership or control of the es-
tate or for torts committed in the course of administra-
tion of the estate only if he is personally at fault.

(3) Claims based on contracts, except a contract for
attorney's fee, entered into by a personal representative
in his fiduciary capacity, on obligations arising from own-
ership or control of the estate, or on torts committed in
the course of estate administration, may be asserted
against the estate by proceeding against the personal
representative in his fiduciary capacity, whether or not
the personal representative is individually liable therefor.

(4) Issues of liability as between the estate and the
personal representative individually may be determined
in a proceeding for accounting, surcharge, or indemnifi-

cation, or other appropriate proceeding.
History.—s. 82, ch. 75-220; s. 32, ch. 77-87; s. 228, ch. 77-104.

PART Vi
CREDITORS’ CLAIMS
733.701 Notifying creditors.
733.702 Limitations on presentation of claims.
733.703 Form and manner of presenting claim.
733704 Amendment of claims.
733.705 Payment of and objection to claims.
733.706 Executions and levies.
733.707 Order of payment of expenses and obliga-
tions.

733.708 Compromise.
733.710 Limitations on claims against estates.

733.701 Notifying creditors.—Unless the proceed-
ings are under chapter 734 or chapter 735, every per-
sonal representative shall cause notice of administration

to be published and served under section 733.212.
History.—s. 1, ch. 74-106; s. 83, ch. 75-220; 5. 33, ch. 77-87; 5. 4, ch, 85-340.
Note,—Created from former s. 733.15.

733.702 Limitations on presentation of claims.—

(1) If not barred by s. 733.710, no claim or demand
against the decedent’s estate that arose before the
death of the decedent, including ciaims of the state and
any of its subdivisions, whether due or not, direct or con-
tingent, or liquidated or unliquidated; no claim for funeral
or burial expenses; no claim for personal property in the
possession of the personal representative; and no claim
for damages, including, but not limited to, an action
founded on fraud or another wrongful act or omission of
the decedent, is binding on the estate, on the personal
representative, or on any beneficiary uniess filed within
the later of '3 months after the time of the first publica-
tion of the notice of administration or, as to any creditor
required to be served with a copy of the notice of admin-
istration, 30 days after the date of service of such copy
of the notice on the creditor, even though the personal
representative has recognized the claim or demand by
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paying a part of it or interest on it or otherwise. 'The per-
sonal representative may settle in full any claim without
the necessity of the claim being fited when the settle-
ment has been approved by the beneficiaries adversely
affected according to the priorities provided in this code
and when the settlement is made within the statutory
time for filing claims; or, within 3 months after the first
publication of the notice of administration, he may file a
proof of claim of all claims he has paid or intends to pay.

{2) No cause of action heretofore or hereafter accru-
ing, including, but not limited to, an action founded upon
fraud or other wrongful act or omission, shall survive the
death of the person against whom the claim may be
made, whether an action is pending at the death of the
person or nof, unless the claim is filed in the manner pro-
vided in this part and within the time limited.

Y3) Any claim not timely filed as provided in this sec-
tion is barred even though no objection to the claim is
filed on the grounds of timeliness or otherwise unless
the court extends the time in which the claim may be
filed. Such an extension may be granted only upon
grounds of fraud, estoppel, or insufficient notice of the
claims period. No independent action or declaratory ac-
tion may be brought upon a claim which was not timely
filed unless such an extension has been granted. If the
personal representative or any other interested person
serves on the creditor a notice to file a petition for an ex-
tension or be forever barred, the creditor shall be limited
to a period of 30 days from the date of service of the no-
tice in which to file a petition for extension.

{4) Nothing in this section affects or prevents:

(a) A proceeding to enforce any mortgage, security
interest, or other lien on property of the decedent.

(b} To the limits of casualty insurance protection
only, any proceeding to establish liability of the dece-
dent or the personal representative for which he is pro-
tected by the casualty insurance.

{c) The filing of a claim by the Department of Reve-
nue subsequent to the expiration of the time for filing
claims provided in subsection (1), provided it does so file
within 30 days after the service of the inventory by the
personal representative on the depariment or, in the
event an amended or supplementary inventory has been
prepared, within 30 days after the service of the amend-
ed or supplementary inventory by the personal repre-
sentative on the department.

(d) The filing of a cross-claim or counterclaim
against the estate in an action instituted by the estate;
however, no recovery on such a cross—claim or counter-
claim shall exceed the estate’s recovery in such an ac-
tion.

{5) Nothing in this section shall extend the limita-

tions period set forth in 5. 733.710.

History.—s. 1, ch. 74-106; s. 84, ch. 75-220; 5. 2, ch. 80-127; 5. 4, ¢h. B1-27; 5.
160, ch. 83-2186; s. 5, ch. 84-108; . 4, ch. 85-79; s. 6, ch. 88-340; 5. 5, ch. 89-340.

Note.—Section 8, ch, 88-340, pravides that “[t]his act . . . shall apply ta all es-
tates of decedents dying after July 1, 1888."

Note.—Created from former 5. 733.16,

733.703 Form and manner of presenting claim.—

(1) A creditor shall file a written statement of the
claim. No additional charge may be imposed by a claim-
ant who files a claim against the estate.

1088

(2) A claimant whose claim is listed in a personal
representative’s proof of claim filed within 3 months af-
ter the first publication of the notice of administration
shall be deemed to have filed a statement of the claim
listed. Except as provided otherwise in this pant, the
claim shall be treated for all other purposes as if it had

been filed by the claimant.

History.~s. 1, ch. 74-106; s. 84, ch. 75-220; s. 5, ch. 81-27; 5. 5, ch. 85-79; s.
6, ch. 89-340.

Note.—Created from former s. 733.16.

733.704 Amendment of claims.—!f a bona fide at-
tempt to file a claim is made by a creditor but the claim
is defective as to form, the court may permit the amend-

ment of the claim at any time.
History.—s. 1, ch. 74-106; 5. 1, ch. 77-174.
Note.—Created from former s. 733.17.

733.705 Payment of and objection to claims.—

(1) The personal representative shall pay all claims
within 1 year from the date of first publication of notice
of administration, provided that the time shall be extend-
ed with respect to claims in litigation, unmatured claims,
and contingent claims for the period necessary to dis-
pose of such claims pursuant to subsections (4), (5), (6),
and (7). The court may extend the time for payment of
any claim upon a showing of good cause. No personal
representative shall be compelled to pay the debts of
the decedent until after the expiration of 5 months from
the first publication of notice of administration. If any per-
son brings an action against a personal representative
within the 5 months on any claim to which the personal
representative has filed no objection, the plaintiff shall
not receive any costs or attorneys’ fees if he prevails, nor
shall the judgment change the class of the claim for pay-
ment under this code.

(2} On or before the expiration of 4 months from the
first publication of notice of administration or within 30
days from the timely filing of a claim, whichever occurs
later, a personal representative or other interested per-
son may file a written objection to a claim. If an objection
is filed, the person filing it shall serve a copy of the objec-
tion by registered or certified mail to the address of the
claimant or the claimant's attorney as shown on the
claim or by delivery to the claimant to whose claim the
person objects or the claimant's attorney of record, if
any, not later than 10 days after the objection has been
filed, and also on the personal representative if the ob-
jection is filed by any interested person other than the
personal representative. The failure to serve a copy of
the objection constitutes an abandonment of the objec-
tion. For good cause, the court may extend the time for
filing an objection to any claim or may extend the time
for serving the objection. The extension of time shall be
granted only after natice,

(3) An objection by an interested person to a per-
sonal representative’s proof of claim shall state the par-
ticular item or items to which the interested person ob-
jects and shall be filed and served as provided in sub-
section (2). Issues of liability as between the estate and
the personal representative individually for items paid by
the personal representative and thereafter listed in a
personal representative’s proof of claim shall be deter-
mined in the estate administration proceeding, in a pro-
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manner as other claims against estates of decedents.
This section shall not be construed to prevent the en-
forcement of mortgages, security interests, or liens en-
cumbering specific property.

History.—s. 1, ch. 74-106; s. 86, ch. 75~220; s. 8, ch. 88-340.
Nota.—Created from former s. 733.19.

733.707 Order of payment of expenses and obliga-
tions.—

(1) The personal representative shail pay the ex-
penses of the administration and obligations of the es-
tate in the following order:

(a) Class 1.—Costs, expenses of administration,
and compensation of personal representatives and their
attorneys’ fees.

{by Class 2.—Reasonable funeral, interment, and
grave-marker expenses, whether paid by a guardian un-
der s. 744.441(16), the personal representative, or any
other person, not to exceed the aggregate of $3,000.

(c) Class 3.—Debts and taxes with preference un-
der federal law.

(d) Class 4.—Reasonable and necessary medical
and hospital expenses of the last 60 days of the last ill-
ness of the decedent, including compensation of per-
sons attending him.

(e) Class 5.—Family allowance.

(fy Class 6.—Debts acquired after death by the con-
tinuation of the decedent's business, in accordance with
s.733.612(22), but only to the extent of the assets of that
business.

{g) Class 7.—All other claims, including those
founded on judgments or decrees rendered against the
decedent during his lifetime, and any excess over the
sums allowed in paragraphs (b} and (d).

(2) After paying any preceding class, if the estate is
insufficient to pay all of the next succeeding class, the
creditors of the latter class shall be paid ratably in pro-

portion to their re&pectlve claims.

History.—s. 1, ch. 74-106; s. 86, ch. 75-220; 5. 35, ch. 77-87; 5. 7, ch. 86-79; s.
€9, ch. 87-226.

Note.—Created from former 5. 733.20.

733.708 Compromise.—When a proposal is made
to compromise any claim, whether in suit or not, by or
against the estate of a decedent or to compromise any
question concerning the distribution of a decedent’s es-
tate, the court may enter an order authorizing the com-
promise if satisfied that the compromise will be for the
best interest of the beneficiaries. The order shall relieve
the personal representative of liability or responsibility
for the compromise. Claims against the estate may not
be compromised until after the time for filing objections
to claims has expired. Notice must be given to those
who have filed objection to the claim proposed to be

compromised.
History.—s. 1, ch. 74-108; s. 86, ch. 75-220.
Note.—Created from former s. 733.21.

1733.710 Limitations on claims against estates.—

(1) Notwithstanding any other provision of the code,
2 years after the death of a person, neither the dece-
dent's estate, the personal representative (if any), nor
the beneficiaries shall be liabie for any claim or cause of
action against the decedent, whether or not letters of
administration have been issued, except as provided in
this section.
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(2) This section shall not apply to a creditor who has
filed a claim pursuant to s. 733.702 within 2 years after
the person's death, and whose claim has not been paid
or otherwise disposed of pursuant to s. 733.705.

(3) This section shall not affect the lien of any duly
recorded mortgage or security interest or the lien of any
person in possession of personal property or the right

to foreclose and enforce the mortgage or lien.
History.—s. 1, ch. 74-106; s. 50, ch. 75-220; 5. 36, ch. 77-87: 5. 8, ch. 89-340.
Nots,—As emended by s. 9, ch. 89-340, effactive with respect to persons dying
after July 1, 1989,
Note.—Created from former s, 734.29(1).

PART Vill

SPECIAL PROVISIONS FOR
DISTRIBUTION

733.801
733.802

Delivery of devises and distributive shares.

Proceedings for compulsory payment of
devises or distributive interest.

Encumbered property; liability for payment.

Order in which assets are appropriated.

Advancement.

Death benefits; disposition of proceeds.

Right of retainer.

Distribution in kind; valuation.

Distribution; right or title of distributee.

Improper distribution; liability of distributee.

Purchasers from distributees protected.

Partition for purpose of distribution.

Private agreements among distributees.

Disposition of unclaimed property held by per-
sonal representatives.

Apportionment of estate taxes.

733.803
733.805
733.806
733.808
733.809
733.810
733.811
733.812
733813
733.814
733.815
733.816

733.817

733.801 Delivery of devises and distributive
shares.—No personal representative shall be required
to pay or deliver any devise or distributive share or to
surrender possession of any land to any beneficiary until

the expiration of 5 months from the granting of letters.
History.—s, 1, ch. 74-106; s. 86, oh, 75-220.
Note.~Created from former s. 734.02,

733.802 Proceedings for compulsory payment of
devises or distributive interest.—

(1) Before final distribution, no personal representa-
tive shall be compelled:

(a) To pay a devise in money before the final settle-
ment of his accounts,

(b) To deliver specific personal property devised
that may have come into his hands, unless the personal
property is exempt personal property,

{c) To pay all or any part of a distributive share in the
personal estate of a decedent, or

{d) To surrender land to any beneficiary,

unless the beneficiary files a petition setling forth the
facts that entitle him to relief and stating that the proper-
ty will not be required for the payment of debts, family
allowance, estate and inheritance taxes, claims, elective
share of the surviving spouse, charges, or expenses of
administration or for providing funds for contribution or
enforcing equalization in case of advancements.

Ad4


Creed and Gowdy
Highlight

Creed and Gowdy
Highlight


F.S. 1995

PROBATE CODE: ADMINISTRATION OF ESTATES

Ch. 733

or who drafted the will is employed, the compensation
paid shall not exceed the compensation provided in the
agreement.

(8) Court proceedings to determine compensation,
if required, are a part of the estate administration proc-
ess, and the costs, including fees for the personal repre-
sentative’s attorney, shall be determined by the court
and paid from the assets of the estate unless the court
finds the request for attorney’s fees to be substantially
unreasonable. The court shalf direct from which part of
the estate they shall be paid.

{9) The amount and manner of determiningcompen-
sation for attorneys for personal representatives must
be disclosed in the final accounting, uniess the
disclosure is waived in writing signed by the parties
bearing the impact of the compensation and filed with
the court. No such waiver shall be valid unless it con-
tains language declaring that the waiving party has
actual knowledge of the amount and manner of deter-
mining such compensation and, in addition, expressly
acknowledging either one of the following two elements:

{a) That the waiving party has agreed to the amount
and manner of determining such compensation and is
waiving any objections to payment of such compensa-
tion; or

(b) That the waiving party has the right under sub-
section (5) to petition the court to decrease such com-
pensation and is waiving that right.

The requirements of this subsection shall not apply if the
full amount of such compensation has previously been
determined by order of the court after notice. A waiver
of the final accounting shall not be effective if it does not
meet the requirements of this subsection.

(10) This section shall apply to estates in which an
order of discharge has not been entered prior to its
effective date but not to those estates in which attor-
ney’s fees have previously been determined by order of

court after notice.
History.—s. 4, ch. 93-257; s. 2, ch. 95-401.

733.6175 Proceedings for review of employment of
agents and compensation of personal representatives
and employees of estate.—After notice to all affected
interested persons and upon petition of an interested
person bearing all or part of the impact of the payment
of compensation to the personal representative or any
person employed by him, the propriety of such empioy-
ment and the reasonableness of such compensation or
payment may be reviewed by the court. The burden of
proof of propriety of such employment and the reason-
ableness of the compensation shall be upon the per-
sonal representative and the person employed by him.
Any person who is determined to have received exces-
sive compensation from an estate for services rendered

may be ordered to make appropriate refunds.
History.—s. 2, ch. 76-172.

733.619
tive.—

(1) Unless otherwise provided in the contract, a per-
sonal representative is not individually liable on a con-
tract, except a contract for attorney’s fee, properly
entered into in his fiduciary capacity in the administra-

Individual liability of personal representa-

tion of the estate unless he fails to reveal his representa-
tive capacity and identify the estate in the contract.

(2} A personal representative is individually liable for
obligations arising from ownership or control of the
estate or for torts committed in the course of administra-
tion of the estate only if he is personally at fault.

(3) Claims based on contracts, except a contract for
attorney’s fee, entered into by a personal representative
in his fiduciary capacity, on obligations arising from own-
ership or controt of the estate, or on torts committed in
the course of estate administration, may be asserted
against the estate by proceeding against the personal
representative in his fiduciary capacity, whether or not
the personal representative isindividually liable therefor.

(4) Issues of liability as between the estate and the
personal representative individually may be determined
in a proceeding for accounting, surcharge, or indemnifi-

cation, or other appropriate proceeding.
History.—s. 82. ¢h. 75-220; s. 32, ch. 77-87; s. 228, ¢ch. 77-104.

PART Vil
CREDITORS’ CLAIMS
733.701 Notifying creditors.
733.702 Limitations on presentation of claims.
733.703 Form and manner of presenting claim.
733.704 Amendment of claims.
733.705 Payment of and objection to claims.
733.706 Executions and levies.
733.707 Order of payment of expenses and obliga-
) tions.

733.708 Compromise.
733.710 Limitations on claims against estates.

733.701 Notifying creditors.—Unless the proceed-
ings are under chapter 734 or chapter 735, every per-
sonal representative shall cause notice of administration

to be published and served under section 733.212.
History.—s. 1, ch. 74-106; s. 83, ch. 75-220; s. 33, ch. 77-87; s. 4, ch. B3-340.
Note.—Created from former s. 733.15,

733.702 Limitations on presentation of claims.—

(1) It not barred by s. 733.710, no claim or demand
against the decedent'’s estate that arose before the
death of the decedent, including claims of the state and
any of its subdivisions, whether due or not, direct or con-
tingent, or liquidated or unliquidated; no claim for funeral
or burial expenses; no claim for personal property in the
possession of the personal representative; and no claim
for damages, including, but not limited to, an action
founded on fraud or another wrongful act or omission of
the decedent, is binding on the estate, on the personal
representative, or on any beneficiary unless filed within
the later of 3 months after the time of the first publication
of the notice of administration or, as to any creditor
required to be served with a copy of the notice of admin-
istration, 30 days after the date of service of such copy
of the notice on the creditor, even though the personal
representative has recognized the claim or demand by
paying a part of it or interest on it or otherwise. The per-
sonal representative may settle in full any claim without
the necessity of the claim being filed when the settle-
ment has been approved by the benet&:‘ilaéies adversely
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affected according to the priorities provided in this code
and when the settlement is made within the statutory
time for filing claims; or, within 3 months after the first
publication of the notice of administration, he may file a
proof of claim of all claims he has paid or intends to pay.

(2) No cause of action heretofore or hereafter accru-
ing, including, but not limited to, an action founded upon
fraud or other wrongfut act or omission, shall survive the
death of the person against whom the claim may be
made, whether an action is pending at the death of the
person or not, unless the claim is filed within the time
periods set forth in this part.

(3) Any claim not timely filed as provided in this sec-
tion is barred even though no objection to the claim is
filed on the grounds of timeliness or otherwise unless
the court extends the time in which the claim may be
filed. Such an extension may be granted only upon
grounds of fraud, estoppel, or insufficient notice of the
claims period. No independent action or declaratory
action may be brought upon a claim which was not
timely filed unless such an extension has been granted.
If the personal representative or any other interested
person serves on the creditor a notice to file a petition
for an extension or be forever barred, the creditor shall
be limited to a period of 30 days from the date of service
of the notice in which to file a petition for extension.

(4) Nothing in this section affects or prevents:

(a) A proceeding to enforce any mortgage, seeurity
interest, or other lien on property of the decedent.

(b) To the limits of casualty insurance protection
only, any proceeding to establish liability of the dece-
dent or the personal representative for which he is pro-
tected by the casualty insurance.

{c) - The filing of a claim by the Department of Reve-
nue subsequent to the expiration of the time for filing
claims provided in subsection (1), provided it does so file
within 30 days after the service of the inventory by the
personal representative on the department or, in the
event an amended or supplementary inventory has been
prepared, within 30 days after the service of the
amended or supplementary inventory by the personal
representative on the department.

(d) The filing of a cross-claim or counterclaim
against the estate in an action instituted by the estate;
however, no recovery on such a cross-claim or counter-
claim shall exceed the estate’s recovery in such an
action. :

(5) Nothing in this section shall extend the limita-

tions period set forth in s. 733.710. .

History.—s. 1, ch. 74-106; 5. 84, ch. 75-220; s. 2, ch. 803127; 5. 4, ch. 81-27; 5.
160, ch. 83-216; s. 5, ch. 84-1086; 5. 4, ch. 85-79; s, 6. ch.88-340; 5. 5, ch. 83-340;
s. 4, ch. 80-23.

No¥e.—Created frem former s. 733.16.

733.703 Form and manner of presenting claim.—

(1) A creditor shall file a written statement of the
claim. No additional charge may be imposed by a claim-
ant who files a claim against the estate.

(2) A claimant whose claim is listed in a personal
representative’'s proof of claim filed within 3 months
after the first publication of the notice of administration
shall be deemed to have filed a statement of the claim
listed. Except as provided otherwise in this part, the
claim shall be treated for all other purposes as if it had
been filed by the claimant.

History.—s. 1. ch. 74-106; s. 84, ch. 75-220; s. 5, ch. 81-27; 5. 5, ch. 5“*—79 s,
6, ch. 89-340.
Ndote.—Created from former s. 733.16.

733.704 Amendment of claims.—If a bona fide
attempt to file a claim is made by a creditor but the claim
is defective as to form, the court may permit the amend

ment of the claim at any time.
History.—s. 1, ch. 74-106; s. 1, ch. 77-174.
Note.—Created from former s. 733.17.

733.705 Payment of and objection to claims.—

(1) The personal representative shall pay all claims
within) 1 year from the date of first pubilication of notice
of admiinistration, provided that the time shall be
extended with respect to claims in litigation, unmatured
claims, and contingent claims for the period necessary
to dispose of such claims pursuant to subsections (4),
(5). (8), and (7). The court may extend the time for pay-
ment of any claim upon a showing of good cause. No
personal representative shall be compelled to pay the
debts of the decedent until after the expiration of 5
months from the first pubfication of notice of administra-
tion. If any person brings an action against a personal
representative within the § months on any claim to which
the personal representative has filed no objection, the
piaintiff shall not receive any costs or attorneys' fees if
he prevails, nor shall the judgment change the class of
the claim for payment under this code.

{2) Onor before the expiration of 4 months from the
first publication of notice of administration or within 30
days from the timely filing of a claim, whichever occurs
later, a personal representative or other interested per-
son may file a written objection to a claim. An objection
to a claim shall contain a statement that the claimant is
limited to a period of 30 days from the date of service
of the objection within which to bring an action on the
claim as provided in subsection (4). The failure to
include such a statement in the objection shat!t not affect
the validity of the objection but may be considéred as
good cause for extending the time for filing an action or
proceeding after the objection is filed. If an objection is
filed, the person filing it shail serve a copy of the objec-
tion by registered or certified mail to the address of the
claimant or the claimant’s attorney as shown on the
claim or by delivery to the claimant to whose claim the
person objects or the claimant’s attorney of record, if
any, not later than 10 days after the objection has been
filed, and also on the personal representative if the
objection is filed by any interested person other than the
personal representative. The failure to serve a copy of
the objection constitutes an abandonment of the objec-
tion. For good cause, the court may extend the time for
filing an objection to any claim or may extend the time
for serving the objection. The extension of time shall be
granted only after notice.

(3) An objection by an interested person to a per-
sonal representative’s proof of claim shall state the par-
ticular item or items to which the interested person
objects and shall be filed and served as provided in sub-
section (2). Issues of liability as between the estate and
the personal representative individually for items paid by
the personal representative and thereafter listed in a
personal representative’s proof of claim shall be deter-
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judgments against a decedent shall be filed in the same
manner as other claims against estates of decedents.
This section shall not be construed to prevent the
enforcement of mortgages, security interests, or liens

encumbering specific property.
History.—s. 1, ch. 74-106; s. 86, ch. 75-220; s. 8, ch. 89-340.
Note.—Created from former s. 733.19.

733.707 Order of payment of expenses and obliga-
tions.—

(1) The personal representative shall pay the
expenses of the administration and obligations of the
estate in the following order:

(a) Class 1.—Costs, expenses of administration,
and compensation of personal representatives and their
attorneys’ fees. ‘

(b) Class 2.—Reasonable funeral, interment, and
grave marker expenses, whether paid by a guardian
under s. 744.441(16), the personal representative, or any
other person, not to exceed the aggregate of $3,000.

(c) Class 3.—Debts and taxes with preference
under federal law.

(d) Class 4.—Reasonable and necessary medical
and hospital expenses of the last 60 days of the last ill-
ness of the decedent, including compensation of per-
sons attending him.

(e) Class 5.—Family allowance.

(f) Class 6.—Arrearage from court-ordered child
support.

(g) Class 7.—Debts acquired after death by the con-
tinuation of the decedent’s business, in accordance with
s.733.612(22), but only to the extent of the assets of that
business.

(h) Class 8.—All other claims, including those
founded on judgments or decrees rendered against the
decedent during his lifetime, and any excess over the
sums allowed in paragraphs (b) and (d).

(2) After paying any preceding class, if the estate is
insufficient to pay all of the next succeeding class, the
creditors of the latter class shall be paid ratably in pro-
portion to their respective claims.

(3) Any portion of a trust with respect to which a
decedent who is the grantor has at the decedent's
death a right of revocation, as defined in paragraph (c),
either alone or in conjunction with any other person, is
liable for the expenses of the administration of the dece-
dent’s estate and enforceable claims of the decedent’s
creditors to the extent the decedent’s estate is insuffi-
cient to pay them as provided in s. 733.607(2).

(a) For purposes of this subsection, any trusts
established as part of, and all payments from, either an
employee annuity described in s. 403 of the Internal Rev-
enue Code of 1986, as amended, an Individual Retire-
ment Account, as described in s. 408 of the Internal Rev-
enue Code of 1986, as amended, a Keogh (HR-10) Plan,
or a retirement or other plan established by a corpora-
tion which is qualified under s. 401 of the Internal Reve-
nue Code of 1986, as amended, shall not be considered
a trust over which the decedent has a right of revoca-
tion.

(b) For purposes of this subsection, any trust
described in s. 664 of the Internal Revenue Code of
1986, as amended, shall not be considered a trust over
which the decedent has a right of revocation.

(c) This subsection shall not impair any rights an
individual has under a qualified domestic relations order
as that term is defined in s. 414(p) of the Internal Reve-
nue Code of 1986, as amended.

(d) For purposes of this subsection, property heid or
received by a trust to the extent that the property would
not have been subject to claims against the decedent’s
estate if it had been paid directly to a trust created
under the decedent’s will or other than to the dece-
dent’s estate, or assets received from any trust other
than a trust described in this subsection, shall not be
deemed assets of the trust available for the payment of
the expenses of administration of and enforceable

claims against the decedent’s estate.
History.—s. 1, ch. 74-106; s. 86, ch. 75-220; s. 35, ch. 77-87; s. 7, ch. 85-79; s.
69, ch. 87-226; s. 20, ch. 93-208; s. 11, ch. 93-257; s. 10, ch. 95-401.
Note.—Created from former s. 733.20.

733.708 Compromise.—When a proposal is made
to compromise any claim, whether in suit or not, by or
against the estate of a decedent or to compromise any
question concerning the distribution of a decedent’s
estate, the court may enter an order authorizing the
compromise if satisfied that the compromise will be for
the best interest of the beneficiaries. The order shall
relieve the personal representative of liability or respon-
sibility for the compromise. Claims against the estate
may not be compromised until after the time for filing
objections to claims has expired. Notice must be given
to those who have filed objection to the claim proposed

to be compromised.
History.—s. 1, ch. 74-106; s. 86, ch. 75-220.
Note.—Created from former s. 733.21.

733.710 Limitations on claims against estates.—

(1) Notwithstanding any other provision of the code,
2 years after the death of a person, neither the dece-
dent’s estate, the personal representative (if any), nor
the beneficiaries shall be liable for any claim or cause of
action against the decedent, whether or not letters of
administration have been issued, except as provided in
this section. .

(2) This section shall not apply to a creditor who has
filed a claim pursuant to s. 733.702 within 2 years after
the person’s death, and whose claim has not been paid
or otherwise disposed of pursuant to s. 733.705.

(3) This section shall not affect the lien of any duly
recorded mortgage or security interest or the lien of any
person in possession of personal property or the right

to foreclose and enforce the mortgage or lien.
History.—s. 1, ch. 74-106; s. 50, ch. 75-220; s. 36, ch. 77-87; s. 9, ch. 89-340.
Note.—Created from former s. 734.29(1).

PART Vil

SPECIAL PROVISIONS FOR
DISTRIBUTION

733.801
733.802

Delivery of devises and distributive shares.

Proceedings for compulsory payment of
devises or distributive interest.

Encumbered property; liability for payment.

Order in which assets are appropriated.

Advancement.

Death benefits; disposition of proceeds.
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733.803
733.805
733.806
733.808
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; The Uniform Pobate Code was prepared and adopted by the

/ Nétlonal Conference of Commissioners on Uniform State Laws and _
approved by the American Bar Association at its 1969 annual meeting. ;
The Code advances the proposition that laws relating to the affairs |
of decedents, minors and certain other persons whose circumstances ’
make protection of their persons or property desirable, and trust '
proceedings, should be modernized and made uniform throughout the I
country. The Code, however, l;keimany uniform laws, provides an
enacting state generous flexibility iin conforming the Code to that
sovereign's peculiarities and unique aspects of local law. :

(ﬂ

The project which produced the Code received considerable
attention after early 1966 when widespread public discussion of °
probate law reform was generated by the best seller How To Avoid
Probate and other publications. Eventually, the Uniform Probate Code
came to be seen as the response by the organized bar to repeated
charges that lawyers profit from the overly protective and outmoded
features of American probate law and would do nothing to encourage
law reform. It is clear that the Code's approval in 1969 was possi-
ble because hundreds of lawyers had become convinced that it offered
carefuvlly worked out and constructive answers to accumulated problems

- of local probate law.

The Florlda version of the Uniform Probate Code is present=-
ly divided into seven (7) chapters embracing many of the subjects
which one may find in a comprehensive state probate code, and some
subjects which have not heretofore been included anywhere under the
general heading of probate law. Some of the familiar topics which .
are covered in whole or in part by the Code and are listed here by
the terms one may expect to use in working with existing state codes
include the follow1ng Decedents' Estates, Executors and Administra-
tors, Intestate Succession, Wills, Contracts for Wills, Ancillary
Administration, Guardian and Ward, Conservators, Fiduciaries, Trusts
and Trustees, and Probate Court. Thig list is misleading to the
extent that it suggests that the Code covers the substantive law of
Trusts, for this subject is not reached by coverage which, though

it deals briefly with the duty and liability of trustees, concentrates .

on the relationship between courts and trusts. Article VI of the
original Uniform Probate Code has been omitt=d from the present
Florida version awaiting proposed modificaticns by the Florida Bar's
Real Property, Probate and Trust Section Svecial Committee examining
the Uniform Probate Code.

Briefly, the major provisions and outline of House Bill 997
is set forth below:
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Section 1.

Chapter 731

s A principal objective of Chapter 731 is to describe the court
and public office to which procedural provisions in the rest of
the Code relate. This is accomplished in Part 3 of this chapter.
The significant point to grasp 1is that the Code describes
functions for two different kinds of public official. Judicial
‘proceedings under the Code are handled by the Circuit Court, a
full power court of very broad subject matter jurisdiction. Ex-|
cept as altered to accommodate gpecial proceedings under the
Code, rules of practice, appellate review and other aspects of
civil practice will be the same for probate as for other litiga-
tion. Other responsibilities described by the Code, including
those termed "informal proceedings" and not intéended to be judi-
cial matters, are performed by the "Registrar™, a non-judicial
official designated by the judge of the Circuit Court who is
able to exercise some discretion but with sharply limited power.

The other features of Chapter 731 include Section 731.201 which
contains a long list of definitions and very important to one's
comprehension of the Code. Sections 731.106, 731.107 and 731.108
deal with fraud, prcof of death, and the status of general powers
of appointment under the Code and are important as they relate to
other provisions of the Code.

Part 4 of Chapter 731 describes methods of giving notice to per-
sons involved in litigation under the Code and certain rules for
determining when particular persons may be bound by orders bind-
ing others.

Chapter 732

Chapter 732 of the Code covers the important, substantive portions
of the law concerning succession to property of decedents. One of
the included systems set forth in Part 1 contains the statutory
answers to the question of who takes property of a decedent which
is left to pass intestate. Parts 2, 3 and 4 create certain degrees
of protection for the spouse and children of a decedent. The
spouse, with no distinction being made in regard to sex, is pro-
tected against transfers by gift to take effect at death made by
the decedent during the marriage or by will. The protective system
assures the spouse of at least one-third of the value of the pro-
perty in the probate estate augmented for purposes of the calcula-
tion by certain gift transfers from the decedent to others which.
the Code specifies. Any gifts or other wvalues, including that
passing by life insurance, to the surviving spouse are taken into
account so that a spouse who has been well provided for by the
decedent cannot upset the decedent's estate plan for others. Part
3 protects a spouse or a child who appears to have been omitted
from a decedent's will through oversight. Part 4, dealing with
exceptions, has the effect of giving a spouse or surviving minor
children approximately $10,000 "off the top" of the prob%&s estate,



meaning that so much in assets or value may be claimed ahead of
creditors and ahead of the terms of any will.

The foregoing parts of Chapter 732, augrented by a later part
which clarifies the meaning of "spouse” when there has been a
separation or divorce, frame what may be called the "law's estate
pla_n".

As may be noted, a person who leaves a spouse cannot affect the
devolution of the first $10,000 of assets. If only adult children
survive, the will can control after exemptions of only $4,000, as
well as debts and expenses, have been covered. The intestate pro-
visions apply to what is left after exemptions and charges have
been met where there is no will. 1If the decedent left a spouse
and was survived by issue, the statutory plan gives the first
$50,000 to the surviving spouse and divides the balance of the
intestate estate, if any, between surviving spouse and issue.
Since most married persons of modest means want the surviving
spouse to receive all assets at death, it is believed that the
Code will enable many married persons to avoid worrying about wills
and estate plans. Hopefully the Code may restore some public con-
fidence in the law in this area which has been shaken by the sug-
gestion that lawyers profit from undesirable rules on intestacy
which force persons to law offices for corrective wills.

The remaining parts of Chapter 732 are concerned with the law of
wiils, selecting from among the wide array of rules dealing with
execution, revocation, revival of wills and lapse, abatement and
ademption of devises, those aimed toward reducing outworn formal
requirements and increasing the prospect of finding and effectu-
ating decedents' intentions.

Chapter 733 and Chapter 734

Chapters 733 and 734 cover the subjects of probate and contest

of wills, appointment of personal representatives, status,

powers and duties of perxsonal representatives, administration and
distribution of decedents' estates, and the degree of local recogni-
tion of foreign probate orders and personal representatives appoint-
ed by the courts of other states. Overall the chapters create

what has been called "The Flexible System of Administration of
Decedents' Estates". The objective of the system is to provide
necessary opportunities and safeguards to permit persons interest-
ed in decedents' estates to be able to settle estates with quite
minimal contact with any public office. It is inherent in the
approach, however, that interested persons, including personal
representatives, are enabled to use the Code's court and its system
for binding interested persons by order following mailed notice

and hearing and to secure a final order on any matter which may
involve an estate or a personal representative. The key concept,
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changing the relationship between probate courts and personal
representatives from that now accepted in Florida, is that the
court or registrar, though inevitably involved in the creation of
the status of personal representative, does not exercise supervi-
sory jurisdiction over its appointee. Without regard for whether
appointment was secured in formal proceedings before the court, or
obtained in informal proceedings before the registrar, the appoint-
- ing authority has no authority to check the work of a personal
representative or to make orders relating to him, except when
either the representative or other interested person petitions

for some order or relief in proceedings begun after the appoint-
ment has been completed. However, it should be recognized that
the Code does not deny individuals the opportunity to utilize

the strict and traditional route of supervised administration of
a decedent's estate where circumstances warrant such protections.

A considerable part of the bulk of Chapter 733 results from the
effort to provide statutory duties, powers and directions for
personal representatives so that most of the administrative aspects
of estate settlement can be handled by appointees much in the
manner in which the trustee of a well-drafted trust would discharge
his responsibility. -

The prime introducers of the Florida version of the Uniform Probate
Code support the definite effort by the original draftsmen of the
Code to unify probate administrations affecting more than one
state so that the personal representative appointed at the dece-
.dent's domicile can handle estate problems affecting matters lo-
cated in other states. However, in an effort to cause the least
disruption in regard to ancillary administration in Florida, at
least until a majority of the states have adopted the Uniform
Probate Code, House Bill 987 entertains only a slight expansion.-
©of the list of non-residents who may enter and administer an-
estate of a non-domiciliary decedent having property in Florida.
‘Under the Florida version only the decedent's spouse, adopted

" child or an individual within three degrees of lineal consanguin-
ity to the decedent or spouses of such persons may administer the
estate of a non-domiciliary decedent having property in Florida.

Chapter 735

Chapter 735 deals with the broad area of legal care for persons
and property of individuals who, because of minority, senility,
incompetence, absence or other circumstances, are unable properly
to care for themselves or their dependents. One important section,
designed to reduce the necessity for guardianships for minors,
protects persons owing relatively small sums of money to minors
who discharge the debt by making certain payments to adults with
whom the minor makes his home. Another set of sections changes
agency law relating to Powers of Attorney so that powers may be
useful instruments for managing -the affairs of one who may drift
into incompetence or senility.
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- The Code offers several categories of more formal protective
devices. Personal guardians of minors may be named by will of
the surviving parent of the minor without any court activity.
—ourt-appointed guardians of the persons of minors are also
available. For minors who have extensive property interests,

*  the Code encourages use of a conservatorship, rather than the
personal guardian. If both guardian and conservator are
needed, the Code divides the responsibility between the two
offices so that the child-raising recponsibilities are sepa-
rated from the fiduciary management of the estate.

Essentially the sameé supportive arrangements are available for
problems involving incompetent or disabled adults. One of the
features of the conservatorship proceeding is that it may be
instituted to secure needed property management without a find-
ing that the owner is incompetent. :

The proceedings which lead to appointment of a conservator may
lead to alterxrnative relief which does not involve appointment of
a fiduciary. For example, the order might ratify and confirm a
contract of a minor or an adult ‘whose competence is in question.
Or, the proceeding might be brought to enable renewal of a lease
which produces income needed for the support of an elderly pex-
son.

Chaptex 737

The principal purpose of Chapter 737 is to provide a common set
of procedural provisions governing the relationship between all
kinds of trusts and the Circuit Court. The chapter abandons the
ideas of supervisory jurisdiction, court appointment or gqualifi-
cation of trustees and mandatory court accountings. Inter vivos .
as well as testamentary trustees are related to a court at the
principal place of administration of their trust. This court
has power to solve any guestion arising between trustee and
‘beneficiaries, but may act only on petition of some interested
person. '

.Sectiron 2.

Chapter 738

Chapter 738 deals with the transition to occur upon the effective
date of this act.

Section 3.

Uniform Probate Code Study Commission

This section of the bill establishes a thirteen member study com-
mission designed to serve as a conduit or orderly process through
which modifications or suggestions for further additions or dele-
tions to the Code may be considered during the interim before the
next regular session of the legislature. Such a commission will
insure that Florida's probate law provides an efficient



effective system for governing the property and affairs of per-
sons and decedents.

Section 4.
s

Section 4 sets forth certain sections .of present Florida Statutes
to be amended upon the effective date of this act.

Section 5.

Section 5 enumerates those sections of existing Florida Statutes
to be repealed upon the effective date of this act.

" Section 6.

Section 6 sets forth those chapters of Florida Statutes to be
repealed upon the effective date of this act.

Section 7.

Effective date

Section 7 provides for a January 1, 1975 effective date.
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3-801 UNIFORM PROBATE CODE Art. 8

PART 8
CREDITORS’ CLAIMS
GENERAL COMMENT

The need for uniformity of
law regarding creditors’ claims
against estates is especially
strong. Commercial and consum-.
er credit depends upon efficient
collection procedures. The cost of
credit is pushed up by the cost of
credit life insurance which be-
comes a practical necessity for
lenders unwilling to bear the ex-
pense of understanding or using
the cumbersome and provincial
collection procedures found in 50
codes of probate.

The sections which follow fa-

cilitate collection of claims against
decedents in several ways. First,

a simple written statement mailed
to the personal representative is
a sufficient “claim.” Allowance
of claims is handled by the per-
sonal representative and is as-
sumed if a claimant is not ad-
vised of disallowance. " Also, a
personal representative may pay
any just claims without pres-
entation and at any time, if he is
willing to assume risks which will
be minimal in many cases. The
period of uncertainty regarding
possible claims is only four
months from first publication.
This should expedite settlement
and distribution of estates.

Section 3-801. [Notice to Creditors.]

Pt. 8 PROBATE—ADMINISTRATION 3-803

small circulation. Also, the form notice each day or each week
of notices could be made uniform |igting the names of personal
and certain efficiencies could be representatives appointed since

achieved. For example, it would the last publication, with address-
be compatible with this section g and dates of non-claim.

for the Court to publish a single

Section 3-802. [Statutes of Limitations.]

Unless an estate is insolvent the personal representative, with
the consent of all successors, may waive any defense of
limitations available to the estate. If the defense is not
waived, no claim which was barred by any statute of limitations
at the time of the decedent’s death shall be allowed or paid.
The running of any statute of limitations measured from some
other event than death and advertisement for claims against a
decedent is suspended during the 4 months following the
decedent’s death but resumes thereafter as to claims not barred
pursuant to the sections which follow. For purposes of any
statute of limitations, the proper presentation of a claim under
Section 8-804 is equivalent to commencement of a proceeding
on the claim.

COMMENT

This section means that four pogsible for a claim to be barred

Unless notice has already been given under this section, a
personal representative upon his appointment shall publish a
notice once a week for 3 successive weeks in a newspaper of
general circulation in the [county] announcing his appointment
and address and notifying creditors of the estate to present
their claims within 4 months after the date of the first
publication of the notice or be forever barred.

COMMENT

months is added to the normal
period of limitations by reason of
a debtor’s death before a debt is
barred. It implies also that after
the expiration of four months
from deatli, the normal statute of
limitations may run and bar a
claim even though the non-claim
provisions of Section 3-803 have

by the process of claim, disal-
lowance and failure by the cred-
itor to commence a proceeding to
enforce his claim prior to the end
of the four month suspension
period. Thus, the regular statute
of limitations applicable during
the debtor’s lifetime, the non-
claim provisions of Sections 3-803

Section 3-1203, relating to
small estates, contains an import-
ant qualification on the duty
created by this section.

Failure to advertise for claims
would involve a breach of duty on
the part of the personal rep-
resentative. If, as a result of
such breach, a claim is later
asserted against a distributee un-
der Section 3-1004, the personal
representative may be liable to
the distributee for costs related
to discharge of the claim and the
recovery of contribution from oth-
er distributees. The protection

afforded personal representatives
under Section 3-1003 would not
be available, for that section ap-
plies only if the personal rep-
resentative truthfully recites that
he has advertised for claims as
required by this section.

It would be appropriate, by
court rule, to channel publications
through the personnel of the pro-
bate court. See Section 1-401.
If notices are controlled by a
centralized authority, some as-
surance could be gained against
publication in newspapers of

148

not been triggered. Hence, the and 3-804, and the three-year
non-claim and limitation provi- limitation of Section 3-803 all
sions of Section 3-803 are not have potential application to a
exclusive. : claim. The first of the three to

It should be noted that under accomplish a bar controls.
Sections 3-803 and 3-804 it is

Section 3-803. [Limitations on Presentation of Claims.]

(a) All claims against a decedent’s estate which arose before
the death of the decedent, including claims of the state and any
subdivision thereof, whether due or to become due, absolute or
contingent, liquidated or unliquidated, founded on contract,
tort, or other legal basis, if not barred earlier by other statute
of limitations, are barred against the estate, the personal

149



Creed and Gowdy
Highlight


3-803 UNIFORM PROBATE CODE Art. 3

representative, and the heirs and devisees of the decedent,
unless presented as follows:

(1) within 4 months after the date of the first pub-
lication of notice to creditors if notice is given in
compliance with Section 3-801; provided, claims barred by
the non-claim statute at the decedent’s domicile before the
first publication for claims in this state are also barred in
this state.

(2) within [3] years after the decedent’s death, if notice
to creditors has not been published.

(b) All claims against a decedent’s estate which arise at or
after the death of the decedent, including claims of the state

~and any subdivision thereof, whether due or to become due,

absolute or contingent, liquidated or unliquidated, founded on
contract, tort, or other legal basis, are barred against the
estate, the personal representative, and the heirs and devisees
of the decedent, unless presented as follows:
(1) 2 claim based on a contract with the personal
representative, within four months after performance by
the personal representative is due;

(2) any other claim, within 4 months after it arises.

(¢) Nothing in this section affects or prevents:

(1) any proceeding to enforce any mortgage, pledge, or
other lien upon property of the estate; or

(2) to the limits of the insurance protection only, any
proceeding to establish liability of the decedent or the
personal representative for which he is protected by
liability insurance.

COMMENT

Pt. 8 PROBATE—ADMINISTRATION 3-804

ception of subparagraph (c). If a
personal representative is person-
ally at fault in respect to a tort
claim arising after the decedent’s
death, his personal liability would
not be affected by the running of
the special short period provided
here.

with the three-year limitation pro-
vided in Section 3-108 to elim-
inate most questions of succession
that are controlled by state law
after 3 years from death have
elapsed. Questions of interpre-
tation of any will probated within
such period, or of the identity of

There was some disagreement
among the Reporters over wheth-
er a short period of limitations, or
of non-claim, should be provided
for claims arising at or after
death. ~ Sub-paragraph (b) was
finally inserted because most felt
it was desirable to accelerate the
time when unadjudicated distri-
butions would be final. The time
limits stated would not, of course,
affect any personal liability in
-contract, tort, or by statute, of
the personal representative. Un-
der Section 3-808 a personal rep-

resentative is not liable on trans-
actions éntered into on behalf of
the estate unless he agrees to be
personally liable or wunless he
breaches a duty by making the
contract. Creditors of the estate
and not of the personal rep-
resentative thus face a special
limitation that runs four months
after performance is due from
the personal representative. Tort
claims normally will involve cas-
ualty insurance of the decedent
or of the personal representative,
and so will fall within the ex-

150

heirs in intestacy are not barred,

The limitation stated in sub-
: however.

paragraph (2) of (a) dove-tails

Section 3-804. [Manner of Presentation of Claims.]

Claims against a decedent’s estate may be presented as
follows:

(1) The claimant may deliver or mail to the personal
representative a written statement of the claim indicating
its basis, the name and address of the claimant, and the
amount claimed, or may file a written statement of the
claim, in the form prescribed by rule, with the clerk of the
Court. The claim is deemed presented on the first to occur
of receipt of the written statement of claim by the personal
representative, or the filing of the claim with the Court.
If a claim is not yet due, the date when it will become due
shall be stated. If the claim is contingent or unliquidated,
the nature of the uncertainty shall be stated. If the claim
is secured, the security shall be described. Failure to
describe - correctly the security, the nature of any un-
certainty, and the due date of a claim not yet due does not
invalidate the presentation made.

(2) The claimant may commence a proceeding against the
personal representative in any Court where the personal
representative may be subjected to jurisdiction, to obtain
payment of his claim against the estate, but the com-
mencement of the proceeding must occur within the time
limited for presenting the claim. No presentation of claim
is required in regard to matters claimed in proceedings
against the decedent which were pending at the time of his
death.

(8) If a claim is presented under subsection (1), no
proceeding thereon may be commenced more than 60 days
after the personal representative has mailed a notice of
disallowance; but, in the case of a claim which is not
presently due or which is contingent or unliquidated, the
personal representative may consent to an extension of the

Uniform Probate Code Pamph.—12 151
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LEX [751]

law of the place where the contract by its
%&ns is to be performed. See 11 Am Jur|

Lex spectat naturae ordinem (lex spek’tat
ni-ti'ré- or'di-nem). The law regards the
order of nature.

lex sub graviore lege (lex sub gra-vi-o're
1&’je). A law subordinate to higher law.
“A state which has not the exclusive
dominion over.its territory, is more or less
dependent and weak; and its ‘eminent do-
main,’ modified by the will of others, is lex
sub graviore lege.” See Sneed v. Ewing,
5 J. J. Marshall (Ky.) 460, 22 Am, Dec.
41, 56.

Lex succurrit ignoranti (lex su-ker'rit ig-
nd-ran’tl). The law succors ignorance.

Lex succurrit minoribus (lex su-ker'rit mi-
nd‘ri-bus). The law aids minors.

lex talionis (lex ta-li-o'nis). The law of
retaliation; that is, the principle which
would require such a sentence upon a per-
son convicted of crime as would inflict
upon him the same hurt he has done to his
neighbor, as, if a man put out his neigh-
bor’s eye, he should lose one of his own;
but if his neighbor had but one eye, he
should lose both of his. See 4 Bl. Comm.
12,
See membrum pro membro,

lex terrae (lex ter'ré). The law of the
land.

Lex uno ore omnes alloquitur (lex @’'nd o're
om'néz al-lé’qui-ter). The law speaks to
all with one mouth.

Lex vigilantibus favet (lex vi-ji-lan'ti-bus
fa’vet). The law favors those who are
vigilant.

Lex vigilantibus, non dormientibus (lex vi-
ji-lan’ti-bus, mon dor-mi-en'ti-bus). The
law is for the vigilant, not for those who
slumber. “Men who would punish the
faults of others, must be careful not to
allow defaults themselves.” See Toole v.
Cook, 16 Howard Pr. (N. Y.) 142, 144.

Lex vigilantibus, non dormientibus subvenit
(lex vi-ji-lan’ti-bus, non dor-mi-en’ti-bus
sub-vé'nit). The law aids the vigilant, not
those who slumber, -

ley (1a). Law; the law; an oath.

ley civile (1 si-vél’). The civil law; the
civil law of the Romans.

ley gager (lay gah'zhay). To wage one’s

law.
See wager of law.

leze majesty (lays mah’zhés-ty). Same as
lése majesté.

liability (li-a-bil'i-ti). The state or condi-
tion of a person who is responsible for
payment or who is under obligation to pay.

See 37 A.L.R. 647, note. It is also defined

LIBELLUS

as the state or condition of a person after
he has breached his contract or violated
any obligation resting upon him. See
Lattin v, Gillette, 95 Cal. 317, 29 Am. St.
Rep. 115, 30 Pac. Rep. 545.

As a legal term, the word means that
condition of affairs which gives rise to
an obligation to do a particular thing to
be enforced by action; as we say a prinei-
pal is liable for the acts of his agent. See
Haywood v. Shreve, 44 N. J. Law, 94, 104.

See civil liability; contingent liability;
enlarged liability; fixed liability; incur;
liability reserve; limitation of liability;
loss from liability ; responsibility; severally
liable; stockholders’ liability, et seq.

liability insurance. See employers’ liability
insurance,

liability reserve. See reserve.

libel (1i’bel). A malicious publication, ex-
pressed either in printing or writing, or by
signs and pictures, tending either to black-
en the memory of one dead, or the reputa-
tion of one who is alive, and expose him to
public hatred, contempt, or ridicule. 33
Am Jur 38,

Absolutely privileged — see privileged
communications; privileged occasion; blas-
phemous libel; calumny; censure; collo-
quium; comment; conditionally privileged;
criminal libel; criticism; de copia libelli
deliberanda; defamation; defamatory; de-
famer; effigy; eunuch; express malice;
fair comment; famacide; famosus libellus;
general damages in defamation; good
faith in defamation; graft; hell; humbug;
ignominy; inducement; innuendo; inti-
macy; intimate; judicial proceeding; libel-
lus famosus; libelous; libelous per ce;
malice; malice in fact; malice in law;

- obloquy; privileged communications; priv-

ileged occasion; probable eause; publica-

tion; publication as a crime—see publica- -

tion; public character; publish; qualifiedly
privileged—see privileged communications;
privileged occasion; qualified privilege;
reproach; sedition; shyster; slacker; slan-
der; slut; unfair comment; words action-
able per quod; words actionable per se.

libelant. Same as libellant.
libelee. Same as libellee.

libel in admiralty (li'bel in ad’mi-ral-ti).
That pleading in an admiralty suit which
corresponds to the declaration in a com-
mon law action. 1 Am Jur 592.

See cross libel; libellant; libellee; muta-
tion of libel.
libellant (1i'bel-ant). The complaininF par-
ty in an admiralty or ecclesiastical suit.
libellee (li'bel-e). The defendant in an ad-
miralty or ecclesiastical suit. :

libellous (li'bel-us), Same as libelous.
libellus famosus (li'bel-us fam-o’sus).

§ in abrogate; © in valor. u in tub; T in mute; 4 in pull; § in singular; @ in nature. One
dot below vowel in:unaccented syllable means a shortening of the sound, as in preldte;
i{wo dots mean that the syllable is'to have the short u-sound of but, pun, as in errgnt.
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Aethusa

=n. [Gr. whma. . ppr. of aithein,

M-thﬂ'd}, 1 Eogrgr
ous plants of the
Y, umbelfifera X

u’tlﬁ fig-dl, a. same as etiological.

ae”tl-5-log’ic-#1-ly, adv. same as etiologically.

no-d-ol'ﬁ g . [ér aitig, cause, and logos,

on. name as eliology.
l-! ﬂ' from Gr. umzs. from aelos,
eaglestone a variety of bog iron.

Aetﬂ’li -8n, @. of Aetolia, a region in the west-

mpartofmcxen , or of its people,

customs,
A.o-tv'll-ln . native or inhabitant of Aetolia.
ad- in an assimilated form before f, as in
ifiﬁ; adv. atsdmmceinplnce to or from a
bsolutely or mth from

pre-
f llowing. [Poeti Archaic.

ami?&r&" L a%:d ppmo]

aj&ran, . BN 2r, terror

n{rn.{‘:l [A.rc‘rﬁc or bml =

l!i’brﬂa, a. [a-, not, md febrile.] hsvmz no

:f fah- b;‘l' e -~ ::lﬁimm of bdng
1 7. the ty or state
able; rtey;dm ) congerse, civﬂit
courteousness in recewmg others and in con-
versation; winning sociability.
Syn.—civility, eourtesy politeness, sauv-

ad, to, and fai, to speak.]
1. easy toa LH
of ‘acious; as, an
mb e, mild, benign , urbane, polite.
a%rlht]r

o e T AR apaits ca o e
a ble affabilis, easy to
afa
h and talk to;
eorn hmagn o eau{ manners.
inn aspect; benign;
qf micn: opposed to forbidding.
—ooum:ous. cnn] complaisant, acces-
af’fa-ble-ness,
af’fa-bly, adv. u’;a.n affab!

af-féir’, n. [ME. gfere; OFr afrm's Fr. affaire
3ﬁmc.to do; L. ad, .andfacen. do]

3 busmeu of any ind: that which is done,
or is to be don
J tra.nsacham in general; as, human
n_f airs, political or ecclesiastical affairs, public
afam. a man of affairs.
[p .] matters of business.
y matter, occurrence, or thing.
5 [from love offair] an amorous relation-
or episode between two people not mar-
n to each other; an amour.
Srn — . S ooncem. matter, subject,

ifﬂlre' d'i mouh" [Fr ] a love affair
af filire’ d& coeur oor).[Fr.anaﬁwofthe
heart. a love affair
re’ d’hon- neur’ (dg-noor’), [Pr an
uﬂa.u' of honor. a duel.
af-fam’ish, v... [see famish.] to starve. [Obs.]
af-fam’ish- i Obs.]

-men
affat’ii-dte, v.1. t'to m.fstuate

Jbs.]
feéar/, vl to frighten. [Obs.]
fect’, v.i., affected, affecting,
[F:Ga L. q[cdajr,z.tos veafter]”'

eaur.

1. to act upon; to produce an effect or
change upon; as, "cold affects the body; loss
affects our interests.

2. to move or stir the emotions of; as, af-
fected by grief.

3. to aim at; aspire to; to put on a pretense
of; as, to afeu im; sway

4. frequent or haunt; as, “the deer affects
the forest.

5. to love, or regard with fondness. [Obs]

Think not that wars we love %nd

@
[ Oﬁba{o be pleased with or take a fancy to
?tudy what you must affect. —Shak.

imitate or asume t e chmc!.er of; as,
he aj’m the airs of his
tlouu dnsplay of; as, he

afecu a style o} dress that is ridicul ous.

9. to attempt to imitate, in a manner not
natural; to assume a fake appearance of; to
feign. as, to affect to be grave; offected friend-

S]fencer. in affecting the anc:%:ta writ no

Syn —assume, arrogate, pretend fe:gn put

uence, move, interest, act on, concern,

af fq;t’ n. 1, a disposition or tendency [Obs.]
in psychology, (a) an emotion, f

onr m as a factor in behavior; (b) a stimulus
arousing an emotion, feeling, or mood.

af fec-td’tion, n. [L., aj‘cctatw n),

fectare, to strive an attempt

to assume or exhibit what is not natural or

real; false pretense; artificial appearance, or

show; as, an aj’sclalm of wit or virtue.

32

al-fzect'eﬁl, sk atta.c!ned bydueﬂe afflicted.
. influen
3. emot:cnally moved or touched
4. disposed.
5. gwen to false show; assuming,
tending to possess whnt is not natural m' real
as, an affected young wi
6. assumed for effect; a.rtsﬁcml not natural;
n.s. afzded airs.
bra, designating or of an equation
in whxch here are two or more powers of the
unknown quantity.
llf-f t'ed ly, ady. in an affected manner; hypo-
; with more show than reahty. as, to
wa.lk a ectedly; affeciedly civil.
af- a%egct ‘ed-ness, n. the quality of being affected;
af tect’!r, af-fect’dr, #. a person who affects

somethin,

“lgl.ctﬁlbﬁ’ll ty, n. the state of being affect-
ible

af fect’i-ble, a. that may be affected. [Rare.]

af fect’ing, a. 1. exciting or touching the
:ﬁl&)tlona moving; pathetic; as, an affecting
ress
The most a{'echng music is generally the
most sim; ag —Mitford.
2. full of affectation. [Obs.]
Syn —mo 3 pathet:c touching, tender,

impressive, exciting
a!fect'ing 1y, cdv in an affecting manner;
manner to excite the emotmna
affoc’l:lon. n. [Fr. affection; L. affectio, from
aﬁcerc. to affect.]
the state of being affected.

2. a mental state or tendency; disposition.

3. fond or tender feeling; warm liking; as,
the affection of a parent for his child. The
word is also often used in this sense in the
plural; as, he won her affections.

4. in a general sense, an attribute, quality,
or property; as, love ear, and hope are af-
fmms of the mind; form, weight, and dimen-
sions are affeclions of ies

5. the state of the mind toward a thing;
disposition toward; inclination.

6. a disease, or any diseased state, as, a
gouty affection.

Syn.—fondness, attachment, kindness, love,
lxlnng tenderness

:ff f:cc:tlon -#1, a. of the ;ﬂect:ons
fec/tion ite, a. 1. having great love, or
affection; fond; as, an a_ﬂ"ec':gmau brother.

2, warm in feelmg, zealous, [Obs.]

Man, in his love to , and desire to please

him, can never be too a_ﬂ'eclsonng .
raf

3. proceeding from affection; indicating
love; benevolent; tender; as, the afecbonau
care of a parent; an affeciionaie di ition.

4. strongly inclined: used with fo. (Obs.]

Syn.—tender, attached, loving, devoted,
waz-m. fond, earnest, kind, ardent.

’tilon lte-ly, ady. with a.ﬁectton fondly;
erly; kin
aflec’tlon Ate- gau, n. the quality of being

aﬁectmnate
ﬁndoned a. di d; mclmed [Rare.]
dly oﬂ"ectwm one to another.

—Rom. xii.
af-fec’tive, a. that affects or excites emotion;
emotional.
af fec’tive-ly, adv. in an affective manner.
af-fec-tiv/i-ty, n. in psychology, sensitivity to
emotional st:mul:. tendency to affects, or
emotional respo
af fec’tli-ous, a. full of affection. [Obs.]
af-feer’, v.l. [ME. affeer; OFr. affeurer; L.
;forau. to fix a price; from ad, to,
orum, market.]
1. in old Enghsh law, to fix the amount of
(an amercement to usess
2. to confirm. [Obs
af-feer'ment, n. the act of affeering.
af feer’dr, af-feer’&r, n. a person who affeers.
af’fér-ent, a. [L. afferens, ﬁpr of afferre, ad,
to. and ferre, to bear.] in p ysiology, bringing
ward to a central part; as, afferent nerves.
nf fet-tii-6’8d, a. [It] tender; affecting: in
mumc. a direction to the performer.
af fi'dn ME. a Me. aﬁam:e, OFr.
oﬁanu. from afier, to
the marriage ccntmct or promise; be-
trothal
2. trust, reliance, or faith,
The Christian looks to God Tth implicit

affiance
af- ﬂ’ﬂnu v.t.; affianced, oi., affianci
Eo betroth 1‘.0 ple%ge i:ri: marnagel.ngr

0 promxse ma
f mnly. to pledge.

fate, far, fast, fall, fin¥l, céire, at; mate, prey, hér, met; pine, marine, bird, pin; note, méve, for,

af-firm

affirmation

af fi’énced (-Anst), #. one betrothed; a future
h\isba:xﬁi or wife, d. -

with m 7 - !

af fidn & ynaﬂci:l:‘who makes 2 contract of

llf ﬂ’int, n [OFr a aul. r. of a to
p ones faith.] 'En lswpgne whoﬁgaku’
nf!" he’, n [Fr dﬁchﬂ‘tofnntento] a paper
ill posted in a public place; a poster.
nfﬂdl'vlt. n. [L. he has made oath. Perf.
tense of affidare.] a declaration upon oath; a
declaration in wntm%e signed by the pa:ty:
and sworn to, usuall fore a notary K}L 1
af file’, v.t. [Fr. aﬁlﬂ"L ad, to, and fil, thread.]
to sharpen. [Obs.]
af fil’i-a-ble, a. ca%a‘ble of being affiliated.
af filfi-dte, v.t.; liated, pt., pp.; afﬁhatmg.
ppr. [Fr. aﬁiher. from L. adfiliare, to adopt as
a son, ad, to, and filius, son.]
1. to adopt as a member or branch
2. to connect or associate (oneself).
3. to trace the in and connections of,
4. to determine legally the paternity of (an’
lllegttlmat,e child).
Svn.—adopt, admit, initiate, receive.
af-fil’i-dte, v.1. to unite or associate oneself;
as, to o iate with a political party.
af fil-i-@’tion, n. 1. adoptmn. association, as
with organizations, clubs, e
2 ln aw, the fixing of the paternity of

3 the assignment of anything to its origin}
connection by way of descent.
af fi’nil, a. [OFr. affin, afin, & kmsmanorall(r
L. affinss, !rom ad to. and finis, border, j
related by ma
af fine/, v.l. to refme [Obs ]
af: ﬁnecf a. joined in affinity.
af-fin’i-td tive, a. of the nature of affinity.
af-fin’i-ti-tive-ly, ada by means of affinity.
af-fin/i- tive, a. c connected.
af-finfl-ty, n a initas, from afinis, ad-
Jacent. relat by marriage; ad, to, and finis,

“the relation contracted by marria
dmtmgmshed from consanguinily, or relahcm-

Solomon made oﬁimty with Pharaoh, 'y
8 iii.

2. a condition of close relat onships; con=
formity; resemblance; connection; as, the
oﬂimly of sounds, of colors, or of languages.

3. in chemistry, that force by which atoms
of certain elements combine and stay com-
bined.

4. a resembiance in ?
ture, or in the essent:a
isltmg between species,
plying common origin.

g a mutual attractmn between individuals
of opposite sex; also, either of the individuals.
so attracted; as, there is an afinily between
us; she is my affinily.

6. companionship; acquaintance. [Obs.]

Syn.: -—alhanee. kindred, relntmnsh:p

af-firm/’, v.i.; affirmed, ¢t., p2.; affirming, ppr.
[ME. affermen; OFr. affirmer; L. afirmare, to
tgresem. as ﬁxea ad, to, and ﬁrmare. to }

1. to assert positively; to tell with conﬁ
dence; to aver; to declare the enstence of; to
maintain as true: opposed to m;}v’

A firming each his own phlloso Y.

eneral plan or struc-
structural parts, ex-
languages, etc., im-

‘ennyson.

2. to establish, confirm, or rat:fy; as, the
supreme court affirmed the Judgment

yn.—aver, protest, assert,
sure, protest, avouch, conﬁrm eatabluh,
ratify, declare, pronounce.
!, v.4. 1. to make a positive statement,

as of fact.

2. todeclare formally and solemnl before a
court wathout taking an oath; tom a legal

affirmat:
al'ﬁrm'i ble a. capable of being asserted or
declared: followed of; as, charity in judg-
ment is affirmable of every just man.
af- ﬁn'nt , adv. in a way capable of affir-
muation.
af/firm/#nce, n. 1. confirmation; ratification;
as, the aﬁrmncc of a {udgment a statute in
aﬁrmauu of common
ation; affirmation. [Rare. ]
They swear it till afirmance reeds a dcubt

3. in law, an upholdmg by an uppm- owrt
of a lower court's judgment.
’4int, n. one who affirms; one who
makes a legal affirmation.
ﬁ'tlion. n. [L. oﬁrmc!w.ﬁmmuﬁmarc.

to
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pretest

pré’test, n. 1. a test given a student before
entering a course of instruction, to determine
his fitness for the course.

2.a imi trai test
acquaint a student with the meth
plying to test questions.

pré-test’, v.f. and 1.7, to test beforehand.

pré-tér-vec’tion, n. [L. praterveciio (-omis)
from pratervehere, to carri:}e!yond.] the act o
carrying by or beyond. [ .1 s

pré-tex’, v.t. to cloak; to conceal; to devise; to
fabricate; to allege falsely. [Obs.]

pré:-text’, v.t. to employ as a cover or pretext.

pré’text, n. [L. pratexium, neut, of pratexius,

p. of pratexere, to weave before.] pretense;
?alse ap: ance; ostensible reason or motive
assigned or assumed as a color or cover for the
real reason or motive.

We need not by silence give the least prefext

for uncertainty. —Grover Clev 5

Syn.—pretense, disguise, semblance, ex-

cuse.

pré-text’ed, a. applied or used as an excuse.

pré-tex’tiire, . a pretext. [Obs.]

pré-tho-rac’lc, a. in anatomy, situated above
or in front of the thorax: applied particularly
to those vertebrae in front of or over those

contmnmf the thoracic ribs.
pré tib’i-dl, a. in anatomy, situated upon the
front of the tibia; as, a pretibfal muscle.,
pré’ti-um (-shi-), #. [L.] the money or price
paid for a thing., _
pretium affectionis; in law, the price above
its value set upon a thing by its owner be-
cause of his affection for it.
efium laborum son vile; the value of the
T is not trifling: the motto of the Order of
the Golden Fleece. d .
pretium periculi; a premium for insurance;
the price given for a risk. 3 :
pretium puellae; in law, the price of a maid-
en: from a system formerly practiced by early
Teutonic races, in ov;]hnc‘]:f ta wthomm [ i be
ven in ma: y after the payment o
gmething of vaiue to her i e
pré’tone, n. the syllable or vowel which im-
mediately precedes the accented syllable.
pré-ton’ic, a. 1. in music, preceding a tone;
as, a pretonic note. !
2, in philology, preceding the accent.
pré’tdr, n, same as pracior. 5
pré to’ri-dl, . same as praetoricl.
-pré-td’ri-dn, a. and n. same as praeforion,
é-t6'ri-a 8é’ries, [named after Preforic in
South Africa.] in geology, the second upper-
most subdivision of South African, pre-De-
vonian rocks of the Transvaal system: it is
made up of beds of iron ore, lavas, shales, etc.
pré-tor’tlire, v... to torture before‘lmnq
pré-tréat’, v... to treat beforehand, as in some
processes of manufacture in order to facilitate
an operation or prevent damage or change.
pré-tréa’ty, o. before a treaty.
pré-tré-mat’ig, a. [L. prz, before, and Gr.
tréma, trémalos, a hole.] in zoology, situated in
olr ining to the front wall of the first gill
cleft.
pret’ti-f§ (prit’), v.t.; prettified, L., pp.; pret-
tifying, ##r. to overembellish; to rmie pret-
ty, especially in a finical way.
pret’ti-kin (prit’), #. [dim. from AS. prai, a
trick.] in the Orkney Islands, a feat or trick,
pret’ti:ly (prit’), adv. 1. in a pretty manner;
with neatness and taste; pleasingly without
magnificence or splendor; as, a woman prei-
tily dressed.
. with decency, good manners, and deco-

rum.,
Children kept out of ill company take a
pride to behave themselves pretizly.

igned to
of re-

e,
pret’/ti-ness (prit’), ». the state or quality of
be'ing pretty; dainty beauty of feature; neat-
ness c?.m:l taste of finish; delicate harmony of
sound.
pret’ty (prit’), o.; comp. prettier; superl. pret-
tiest, ,[X’S’? .zm' , crafty; possibly from LL.
practicus, skilled.] ! A
1. pleasing;attractive: impl: daintiness,
delicacy, or gracefulness m&er an striking
beauty, elegance, grandeur, or stateliness.
2. fine; good; nice: often used ironically.
3. foppish,
4, elegant. [Archaic.] :
5. brave; bold; gallant. {Amhuc or Scot.]
6. conmd'erable; rather large in amount or
extent, [Collog.]
7. sly; crafty. EObs.]
8. cunning; able. [Obs.] |
Syn.—elegant, fine, dainty, handsome,
agreeable.

1426

pret’ty, adp, somewhat; to some extent or de-
gree; tolerably; moderately; as, a farm pretty
well it.:ked; a pretty wide river; a preéty good
a ite.
ppl;eeuy much; in a high degree; to a great ex-
tent; nearly all; as, a garment is preity much
worn out; the building is preity much dilapi-
dated; the cut of
Callog.] ; A
sitting prgtiy; in a favorable position. [Slang.]

Syn.—fairly.
pret_’t‘;, ”®.3 p{ pret’tieg, a pretty person or

pret’ty-fiice, #. a small bulbous plant, Calli-

prora lutes, of the lily iamﬂg. growing in Cal-

ifornia and characterized by its handsome

umbellate yellow flowers shaped like stars.
pret’ty-ish, a. somewhat pretty. )
pret'ti- en, a. spoken or speaking pret-

tily; having an agreeable manner of .
pré-typ’/i-f¥, v.t.; pretypified, pi., pp.; pretypi-

fying, pp7. to prefigure; to typify beforehand;

to foreshadow. . Xy i
pret’zel (-sel), n. [G.] a hard, brittle biscuit in

the shape of a kn

ted ring made of T

S, Sipsed 10 hot

,dipped in ho

lye, and sprinkled

ovidh, o B
pré-vail’, wvi.; pre-

vailed, pt., pp.; pre-

vailing, ppr. fFr. W

prévalosr; from L. PRETZEL

zvalere; prz, be-

ore, and valere, to be strong or well.]

1. to overcome; to gain the victory or supe-
riority; to gain the advantage: used often
with over or agasinst.

When Moses held up his hand, Israel pre-

'?ikkd:..ngd b —Ex. x\iu 11. j
ingdom ¢ never prevaeil agains
the united power of England. —Swift.

2. to be or become stronger or more wide-
spread; to predominate, |

3. to exist widely; to be in general use; to
be prevalent.

4. to be effective; to produce or achieve the
desired effect; to operate effectually; to suc-

He had power over the angel, and prevailed.
—Hos. xii. 4.
5. to persuade or induce: with on, with, or
upon; as, they prevailed on the emperor to
ratify the treaty; he prevailed upon his friend
to aoclc;mpany 5
pré-vil’ing, a. [ppr. of prevail.]
1. being superior in strength or influence.
2. predominant.
3. widely existing; prevalent.

4. efficacious.

Syn.—predominant, dominant, ruling, effi-
cacious uiwercoming. prevalent, overruling,
suc 3
pré-vail’ing 1y, adv. so as to prevail; with suc-

cess.

pré-vdil’ment, n. prevalence. [Rare.]

prev’a.lence, ». [Fr. prévalence; ML. prazva-
lentia, from L. pravalere.]

1. predominance. [ 3

2. widespread existence; general practice,
occurrence, or acceptance.

prev’a-len-cy, n. prevalence.
prev’a-lent, a. [L. prazvalens (-emtis), ppr. of
przvalere, to prevail.]

: B prevailm_g; gaining ¢
riority; superior in force, influence, or efficacy;
victorious; efficacious. [Rare.]

. widely spread or current; gene_rgily re-
ceived, adopted, or practiced; prevailing; as,
a prevaleni disease, opinion, rumor, belief,
sentiment, etc.

prev’a-lent-ly, adv. in a widespread manner.

pré-var’i-cite, v.i. [, L;‘:revnncsted, ptt:& #9.; pre-
varicating, ppr. [L. pravaericari, prevari-
cate, to be @gy of wﬁusiun; pra, before, and
varicus, straddling, from vorus, bent.]

1. to quibble; to shift or turn aside from or
e_vaclie the truth; to equivocate or speak eva-
s1vely.

2. roosely. to lie. i

3. in civil law, to collude, as where an in-
former colludes with the defendant and makes
a sham prosecution. [Obs.] \

4, in common law, to undertake a thing
falsely and deceitfully with the purpose of de-
feating or destroying it. [Obs.

Syn.—evade, equivocate.—One who evades
a question ostensibly answers it, but really
turns aside to some other point; he who equiv-
ocates uses words which have a double mean-

or having the supe-

is prefty much bone. pré

preview

ing, so that in one sense he can claim to have
said the truth, though he does in fact deceive,
uﬁd mtex:idg ];:o do ltt i he ”ﬁ“-”"{’"’éﬁ%{;’ -
all aroun e question, hoping to e it by
confusing the issue and disclose nothing.
pré-var’i-cite, v.l. to pervert; to corrupt; to
evade by a'ciuxbble. [&e:s ]

-var-i-cd’tion, n. 1. a prevaricating or
quibbling to evade the truth or the disclosure
of truth; the practice of some trick for evad-
ing what is just or honorable; a deviation from
the plain path of truth and fair dealing.

2, in civil law, the collusion of an informer
with the defendant for the purpose of i
a sham prosecution. [Obs.]

3. in common law, a false or apparent un-
dertaking of a thing for the purpose of defeat-
mg or destroying it. [Obs.]

. a secret abuse in the exercise of a public
office or commission, [Obs.]
pré-var’i-cd-tér, n, 1, one who prevaricates;
a quibbler.
2. one who abuses a trust. [Obs.]
Préve, v.t. and v.4. to prove, [Obs.]
préve, n. proof. [Obs.]
prev’é-niince, #. [Fr.] the act of going before.
prev’é-nin-cy, n, [Fr, prévenance.] anticipa-
E,lc;gr cTu.rteay or civility; readiness to oblige.
Te.
pré-véne’, v.l. [L. przvenire; pra, before, and
venire, to come.] to come or go before; hence,
to hinder, [Obs.
pré-vén’ience (-yens), . the condition or fact
of bgwi% prevenient.
pré-vén’ient (-yent), a. [L. przveniens (-entis),
por. of przvenire, to go betore.

1. going before; preceding.

2. anticipating; expectant.

. 3. antecedent to human action; as, preven-
fent grace,

pré-vent’, v.l.; prevented, pi., p2.; preventing,
ppr. |L. przvenire, pravenius, to anticipate;
prz, before, and venire, to come.]

1. formerly, (a) to act in anticipation of (an
event or a fixed time); (b) to anticipate (a de-

sire, want, objection, etc.); (c) to anticipate
in action; (d) to precede; (e) to forestall; balk;
frustrate.

2. to stop or keep from doing something.
_3. to keep from happening; to make impos-
sible by prior action; to hinder,
4. to preoccupy (one's mind), [Obs,]
. Syn.—block, stop, thwart, debar, repress,
interrupt.
prgg:nt’, v.4. to come before the usual time.

pré-vent-a-bil’i-ty, n. the quality or the con-
dition of being preventable.

pré-vent’a-ble, a. capable of being prevented,
or hindered: also spelled preventible,

pré-vent’a-tive, n. and a. same as preventive.

pré-vent’ér, n. 1. one who goes before, [Obs.]

2. one who hinders; a hinderer; that which

hinders; as, a preventer of evils or of disease.
3. in nautical language, any contrivance of
rope, spar, cable, etc. to secure safety by
bracing; as, a preventer stay to the mainmast.

prevenier bolls or preventer plates; bolts or
plates used for attaching stays or braces in the
rigging of a ship. <3

preventer stay; an auxiliary stay used to

strengthen a mast, etc,

pré-vent’ing.ly, adv. in such a manner or way
as to hinder.

pré-ven’tion, n. [Fr. prévention; LL. praventio,
from]L‘ pravenius, pp. of prazvenire, to antici-
pate.

1. the act of going before. [Obs.]

2. anticipation. [Obs.]

3. the act of hindering or preventing.

4. a means of preventing; drance; an

obstacle, ,

5. prejudice; prepossession, [Obs.]
pré-ve'n’tion-ii', a. tending to prevent. [Obs.]
pré-vent’ive, a. [Fr. préventif.] anticipating;

preventing or serving to prevent; s cally,
in medicine, preventing disease: also prevent-
ative,

preventive service; in England, a service ren-

dered by armed men in preventing smuggling

along the coast; the coast guarﬁObs‘.l]gg
pré-vent’ive, n. that which prevents; specifi-

cally, in medicine, something administered to

p‘rpvent disease; a prophylactic: also prevent-

alive,

ré-vent’ive-ly, adv. by way of prevention; in
" a manner that tends to hinder, .
pré-vér’té-bril, a. situated in front of a verte-

ra.
pré’view (-vii), #. 1. a previous view or sur-
vey.
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