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ISSUE PRESENTED

Whether certiorari review is available in reviewing the Trial
Court’s finding that the Plaintiff’s presuit expert, James DeStephens,
M.D., was a qualified expert under Chapter 766, Fla. Stat. to render
an opinion on the care and treatment provided by a Certified Nurse

Practitioner (A.R.N.P)!

STATEMENT OF CASE AND FACTS

Petitioners, University of Florida Board of Trustees and Shands
Hospital, seek certiorari relief arguing that Respondent failed to
comply with the presuit medical expert-corroboration requirement of
the Medical Malpractice Act. See § 766.203(2), Fla. Stat. (2016).
Petitioners assert that the trial court should have dismissed

Carmody's medical malpractice lawsuit because her medical doctor

expert was unqualified to address the standard of care applicable to

the certified nurse practitioner (A.R.N.P) who rendered care in

Respondent’s case. (emphasis added). UF Bd. of Trs. v. Carmody, 331

So. 3d 236 (Fla. 1s DCA 2021).

1t should be noted that in Petitioner’s Jurisdictional Brief, Petitioner inadvertently contends that Plaintiff’s presuit
internal medicine/cardiology expert was rendering an opinion regarding the care and treatment provided by a
“Neurosurgical Provider”.



ARGUMENT

Certiorari review is an inappropriate means of challenging a
trial court's denial of a motion to dismiss. Williams v. Oken, 62 So. 3d
1129, 1132 (Fla. 2011). However, Florida's courts have recognized
exceptions to this rule with respect to the medical malpractice-
presuit requirements of chapter 766—a law designed to avoid
meritless claims. Id. In Williams, the Florida Supreme Court
concluded that certiorari relief is available to address procedural

omissions in presuit-related cases where a defendant isn't afforded

"proper process through procedural compliance with the statutory

requirements.” (emphasis added) Id. at 1134-36. Conversely, the

Court held that a petition should have been dismissed where the
defendant received proper process and its certiorari argument merely
involved whether the trial court erred in ruling on [**3] the
qualifications of an expert who had corroborated a medical
negligence claim. Williams, 62 So. 3d at 1137 (concluding that
"whether the trial court erred in finding [the doctor] was a qualified
expert under the statute . . . is insufficient to merit certiorari review");
see also DeSantis v. Fla. Educ. Ass'n, 313 So. 3d 151, 154 (Fla. 1st

DCA 2020) (deducing from Williams that "a mere erroneous ruling
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that results from that process cannot establish the jurisdictionally

necessary irreparable harm" (emphasis added)).

Importantly, Petitioners concede that a process-related
deficiency has not occurred herein. To the contrary, Petitioners are
arguing that the court erred and should have dismissed the case
because the corroborating expert Physician was not qualified to

render an opinion on standard of care applicable to a certified nurse

practitioner (A.R.N.P) Williams applies directly to certiorari petitions

making this argument, where this Court concluded that certiorari
review is not available to review arguably erroneous rulings on the
qualifications of medical-expert affiants under chapter 766 (as
opposed to reviewable process-compliance issues). Williams, 62 So.
3d at 1137.

Here, the Trial Court properly conducted an evidentiary hearing

to ascertain whether the Plaintiff’s medical doctor expert was

qualified to address the standard of care applicable to the certified

nurse practitioner (A.R.N.P) pursuant to § 766.202(6), Fla. Stat. The

First District Court of Appeals properly found that the trial court held
an evidentiary hearing, understood its gatekeeping role under the

statute, and ultimately ruled that Carmody's expert and the
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corroborating affidavit satisfied the requirements of the Medical
Malpractice Act. In doing so, the trial court complied with the
procedural requirements of the law. UF Bd. of Trs. v. Carmody, 331
So. 3d 236, 238 (Fla. 1st DCA 2021).

CONCLUSION

Based on the foregoing, this Court should deny jurisdiction to
review the underlying decision.
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