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i I. SUMMARY saree LO canon we ( } A. Present Situation 
| Presently, in Florida, there is no general state constitutional 
| right of privacy 

B Probable Effect of Proposed Changes 
| Passage of this resolution would submit for referendum, a con: | 
i stitutional amendment creating § 23, Art. I, State Constitution j 

| 
Section 23, Art. I, State Constitution, would guarantee every | 
natural person freedom from unwarranted governmental intrusion | 
into his private life 

it PRIVATE SECTOR/STATE/LOCAL “FISCAL IMPACT 

Not determinable at this time 

Tir COMMENTS 

According to the United States Supreme Court, “the protection of 
@ person's general right to privacy-~his right to be let alone by 
other people--is, like the protection of his property and his very | 
life, left largely up to the law of the individual states Katz 
vy U.S., 389 U.S. 347, 350-351 (1967) However, the Florida Supreme 
Court, in Laird v. State, 342 So. 2d 962 (Fla. 1977), held that it 
was clear that Florida has no general state constitutional right } 
of privacy > | 

Additionally, the Florida Supreme Court overturned a First District 
Court of Appeal decision recognizing constitutional “Privacy of | 
Personhood" and concluded that ‘under the federal constitution a i 
person's disclosural privacy is not as broad as was found by the | 

“ district court and that under our state constitution no broader 
right is granted." Shevin v. Harless, Schaffer, Reid and Associates 
Inc., Case Nos. 54,405 and 54,406, Filed January 17, 1980 

At least ten (10) states have adopted express language in their con 
stitutions to protect privacy, including Florida whose 1969 consti 
tutional provision also protects "private communications" from 
unreasonable searches and seizures. Three (3) of these states have 
adopted a free-standing constitutional state right-of~privacy simi. | 
lar but not identical to the one being examined 

An identical amendment was agreed upon by the Constitution | 
Revision Commission and included in the 1978 constitutional | 
revision "package" for referendum 

Iv. AMENDMENTS ' 

None | 
! 
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I. SUMMARY Merles Carton;_12,(
A. Present Situation

Presently, in Florida, there is no general state constitutional
right of privacy.

B. Probable Effect of Proposed Changes
Passage of this resolution would submit for referendum, a con-
stitutional amendment creating S 23, Art. I, State Constitution.

Section 23, Art. I, State Constitution, would guarantee every
natural person freedom from unwarranted governmental intrusion
into his private life.

II. PRIVATE SECTOR/STATE/LOCAL - FISCAL IMPACT

Not determinable at this time.

III. COMMENTS

According to the United States Supreme Court, "the protection of
a person's general right to privacy--his right to be let alone by
other people--is, like the protection of his property and his very
life, left largely up to the law of the individual states." Katz
v. U.S., 389 U.S. 347, 350-351 (1967). However, the Florida Supreme
Court, in Laird v. State, 342 So. 2d 962 (Fla. 1977), held that it
was clear that Florida has no general state constitutional right
of privacy. N .

Additionally, the Florida Supreme Court overturned a First District
Court of Appeal decision recognizing constitutional "Privacy of
Personhood" and concluded that "under the federal constitution a
person's disclosural privacy is not as broad as was found by the
district court and that under our state constitution no broader
right is granted." Shevin v. Harless, Schaffer, Reid and Associates 
Inc., Case Nos.. 54,405 and 54,406, Filed January 17, 1980.

At least ten (10) states have adopted express language in their con-
stitutions to protect privacy, including Florida whose 1969 consti-
tutional provision also protects "private communications" from
unreasonable searches and seizures. Three (3) of these states have
adopted a free-standing constitutional state right-of-privacy simi-
lar but not identical to the one being examined.

An identical amendment was agreed upon by the Constitution
Revision Commission and included in the 1978 constitutional
revision "package" for referendum.

IV. AMENDMENTS

None
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The purpose of this paper is to provide an informal overview 

of the right to privacy as a constitutional guarantee It will attempt to identify the parameters of "the right to be let alone"1l 
as it has been defined in the Federal Court System This paper 
will also briefly highlight recent significant state-level develop 
ments on the right to privacy 

The right to privacy is (at the very least) an expansive 
topic Theoretically, it has been predicated upon the constitu 
tional guarantees of life, liberty and the pursuit of happiness, 2 
the Fourth Amendment,3 and natural law.4 The following study 
does not attempt to deal with the multiple roots nor the innum 
erable implications of the right to privacy It should provide, 
instead, a general background of the constitutional boundaries 
of privacy 

Federal Constitutional Right of Privacy 

The constitutional "right to be let alone" has long been an area of concern in both federal and state courts Evolution of 
the modern concept of privacy began in 1886, when the United 
States Supreme Court noted for the first time that the Constitu: 
tion, through the Fourth- and Fifth Amendments, protects "the 
privacies of life."5 From this foundation the constitutional 
right to privacy has slowly expanded through a multitude of 
federal and state court decisions 

The most celebrated federal cases relating to the consti: | tutional right of privacy are encompassed in what is often 
referred to as the "Griswold Constellation." 6 Decisions in i the following cases circumscribe the scope of constitutional pri vacy.in the following areas (1) decisional autonomy: Roe v Wade, 410 U.S. 113 (1973); Doe v. Bolton, 410 U.S. 179 (1973) i Loving v. Virginia, 388 U.S. 1 (1967); Griswold v Connecticut, 
381 U.S. 479 {1368} Pierce v. Society of Sisters, 268 U.S. 510 
(1975); Meyer v., Nebraska, 26) U.S. 390 (1923) Allgeyer v 
Louisiana, 165 U.S. 578 (1897); Paul v. Davis 424°U.S. 693 (1976) 
(2)~ Governmental Surveillance Katz v. United States, 389 U.S 347 (1967) (3) Governmental Collection of Information 
Whalen v. Roe, 429 U.S 589, 599 (1977); Nixon v. Administrator 
of General Services, 433 U.S. 425 (1977); Stanley v. Geor la, 
394 U.S." 557 (1969); California Bankers Ass'n v. Schultz, 
416 U.S. 21, 78-80 (1574) In the words of Florida Supreme 
Court Justice J. Alderman, “[t]hese protected interests can be Said to comprise the federal constitutional right of privacy 07 i 
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The purpose of this paper is to provide an informal overviewof the right to privacy as a constitutional guarantee. It willattempt to identify the parameters of "the right to be let alone"1as it has been defined in the Federal Court System. This paperwill also briefly highlight recent significant state-level develop-ments on the right to privacy.

The right to privacy is (at the very least) an expansivetopic. Theoretically, it has been predicated upon the constitu-tional guarantees of life, liberty and the pursuit of happiness,2the Fourth Amendment,3 and natural law.4 The following studydoes not attempt to deal with the multiple roots nor the innum-
erable implications of the right to privacy. It should provide,instead, a general background of the constitutional boundariesof privacy.

Federal Constitutional Right of Privacy

The constitutional "right to be let alone" has long been anarea of concern in both federal and state courts. Evolution ofthe modern concept of privacy began in 1886, when the UnitedStates Supreme Court noted for the first time that the Constitu-tion, through the Fourth- and Fifth Amendments, protects "theprivacies of life."5 From this foundation the constitutionalright to privacy has slowly expanded through a multitude offederal and state court decisions.

The most celebrated federal cases relating to the consti-tutional right of privacy are encompassed in what is oftenreferred to as the "Griswold Constellation." 6 Decisions in
the following cases circumscribe the scope of constitutional pri-vacy. 1n the following areas: (1) decisional autonomy: Roe v. Wade, 410 U.S. 113 (1973); Doe v. Bolton, 410 U.S. 179 (1973);Loving v. Virginia, 388 U.S. 1 (1967); Griswold v. Connecticut,381 U.S. 479 (1965); Pierce v. Society of Sisters, 268 U.S. 510
(1975); Meyer v. Nebraska, 262 U.S. 390 (1923); Allgeyer v. Louisiana, 165 U.S. 578 (1897); Paul v. Davis, 42,4 U.S. 693 (1976)(2) Governmental Surveillance: Katz ,17. United States, 389 U.S.347 (1967). (3) Governmental Collection of Information:Whalen v. Roe, 429 U.S. 589, 599 (1977); Nixon v. Administrator of General Services, 433 U.S. 425 (1977); Stanley v. Georgia,394 U.S. 557 (1969); California Bankers Assn v. Schultz,416 U.S. 21, 78-80 (1974). In the words of Florida SupremeCourt Justice J. Alderman, "(t]hese protected interests can besaid to comprise the federal constitutional right of privacy."7
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Page Two 

The exact dimensions of the federal right of privacy are 
hard to pinpoint and deficiencies have often been alleged 
Justice J, Alderman, in discussing the federal right to privacy, 
Stated that "this right of privacy cannot be characterized as a 
general right because its application has been strictly limited "8 
On the other hand, other scholars have interpreted the penumbral 
effect of privacy decisions in a much broader way An article 
from Am. Jur. states "Of the courts that have aligned themselves 
one way or the other on the question, an overwhelming majority 
has affirmed the existence of the right of privacy as such In 
other words, the great preponderance of authority supports the 
view that independently of the common rights of property, con 
tract, reputation, and physical integrity, there is a legal 
right called the right of privacy, the invasion of which is a 
tort."9 

State Constitutional Right of Privacy 

Historically, the parameters of privacy protection provided 
under state constitutions were based upon and virtually identical 
to those afforded by the Federal Constitution (i.e., decisional 
autonomy in areas of family, marriage, contraception, abortion, 
and protection from unreasonable searches and seizures and sur 
veillance) State level responsibility for development of a 
right to privacy was and is a slowly evolving concept The 
United States Supreme Court has gh numerous occasions delegated 
this responsibility In Katz v. U.S., supra, the Court held 
that "The protection of a person's general right to privacy-~his 
right to be left alone~-is left to the law of the individual 
states,"10 Again in Prudential Ins. Co. v. Cheek "The Federal 
Constitution does not confer any right of privacy that is beyond 
the power of the states to restrict." lin accepting this respon 
sibility, many states have adopted express language in their 
constitutions to address specific areas of privacy In 1972 
three states adopted, freestanding general rights of privacy to 
their constitutions.12 These three states (Alaska, Montana and 
California) are distinguished as having expanded prospective 
constitutional privacy protection beyond its federally defined 
boundaries 

The freestanding general rights to privacy adopted by 
Alaska, Montana and California, along with recent privacy legis 
lation in many states, appear to be an attempt to remedy ever 
increasing concern over governmental intrusion into a person's 
private, affairs One of the principle arguments used in support 
of the_1978 Florida Constitution Revisiosi's right to privacy pro 
posall3 was that "the increased complexity and intensity of 

A 3 Pets.’ App. 40
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The freestanding general rights to privacy adopted by
Alaska, Montana and California, along with recent privacy legis-
lation in many states, appear to be an attempt to remedy ever-
increasing concern over governmental intrusion into a person's
private, affairs. One of the principle arguments used in support
of the 1978 Florida Constitution RevisioA's right to privacy pro-
posal13 was that "the increased complexity and intensity of
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modern civilizatio
n have rendered 

man more sensitive 
to the 

technologic
al improv

ements in the means of communicati
on and 

have more and more subjected 
the intimacies 

of his private 

life by those who pander to commerciali
sm and to prurient 

and idle curiosity 
A legally enforceable 

right of privacy 

is deemed to pe a proper protection 
against this type of 

encroachment
 upon the personality 

of the individual 
w1l4 of 

the states with freestandin
g constitutio

nal rights to privacy: 

the effect appears 
to have been more preventati

ve than destruc’ 

tive in terms of developing 
case Law That is to say that few 

state court decisions 
interpretin

g this right have ventured 

beyond the federally 
protected 

right 

the “right to privacy" as provided in the California: 

Alaska and Montana constitutio
ns are difficult 

to compare 

Inherent 
differences

 exist in terminology
 and apparently 

intent 

In all three cases it appears that protection 
under the amend 

ment will be decided on.@ case-by-cas
e pasis Alaska appears 

to be the most "progressive
" state in regard to court decisions 

on the right of privacy 
Several cases have greatly proadened 

the “umbrella” 
of privacy protection 

under the Alaska 
constitu 

tion. On the other hand, the California 
supreme Court has 

interpreted
 ther constitutio

nal right as "qa more focused prt 

vacy concern" 
aismissing, 

as inapplicable
. Alaska'

s proader 

interpretat
ion Each state has gone in its own direction 

in 

determining
 exactly what falls within the penumbral 

rights 

afforded privacy protection. 

The history of court decisions, 
where state constitutio

ns 

place incr
eased imp

ortance 
on the right to privacy: 

shows us 

one thing “Tt is clear that this right 15 never absolute 
“17 

As with other fundamental 
rights, “there will always be areas 

where countervail
ing state interests 

may override 
an indi 

vidual's privacy right."18 

CONCLUSION
 

* 

In summary, the constitutio
nal right of privacy has been 

topic of debate since the late 1900's 
over the Last century: 

especially 
the last two decades, 

this right has gradually 

expanded 
on a federal level, it has generally 

been defined 

in terms of decisional 
autonomy 

regarding 
fundamental

 matters 

informational 
autonomy 2° and freedom from governmental 

sur 

veillance 
21° phe United States supreme Court has been carefu 

in defining 
an overall right to privacy: 

leaving that respon 

sibility 
to the individual 

states 22 

AL Pets.’ App. 41

Page Three

modern civi
lization h

ave render
ed man mor

e sensitiv
e to the

technologic
al improve

ments in t
he means o

f communic
ation and

have more a
nd more su

bjected th
e intimac

ies of his
 private

life by tho
se who pan

der to co
mmercialis

m and to p
rurient

and idle cu
riosity. 

A legally 
enforceabl

e right of
 privacy

is deemed t
o be a pro

per protec
tion again

st this t
ype of

encroachmen
t upon the

 personali
ty of the 

individual
. u14 Of

the states
 with free

standing c
onstitutio

nal rights
 to privac

y,

the effect 
appears to

 have been
 more pre

ventative 
than destr

uc-

tive in te
rms of dev

eloping ca
se law. 

That is to
 say that 

few

state court
 decisions

 interpret
ing this 

right have
 ventured

beyond the 
federally 

protected 
right.

The "right
 to privacy

" as provi
ded in the

 Californ
ia,

Alaska and M
ontana con

stitutions
 are diff

icult to 
compare.

Inherent di
fferences 

exist in t
erminology

 and appa
rently int

ent.

In all thre
e cases it

 appears t
hat protec

tion under
 the amend

-

ment will 
be decided

 on a case-by-ca
se basis. 

Alaska app
ears

to be the m
ost "progr

essive" st
ate in re

gard to co
urt decisi

ons

on the righ
t of priva

cy. Several ca
ses1 have great

ly broaden
ed

the "umbrel
la" of pri

vacy prote
ction unde

r the Alas
ka Constit

u-

tion. On the oth
er hand, t

he Califo
rnia Supre

me Court h
as

interpreted
 tti9ir con

stitutiona
l right as

 "a more 
focused pr

i-

vacy conce
rn"' dismi

ssing, as 
inapplicab

le, Alaska
's broader

interpretat
ion. Each state

 has gone 
in its ow

n directio
n in

determining
 exactly w

hat falls 
within the

 penumbral
 rights

afforded pr
ivacy prot

ectiorL

The histor
y of court

 decision
s, where s

tate cons
titutions

place incr
eased impo

rtance on 
the right

 to privac
y, shows u

s

one thing-
-"It is cl

ear that t
his right 

is never a
bsolute."1

7

As with ot
her fundam

ental righ
ts, "there

 will alwa
ys be area

s

where coun
tervailing

 state inte
rests may 

override a
n indi-

vidual's p
rivacy rig

ht."18

CONCLUSIO
N

In summary
, the cons

titutional
 right of 

privacy ha
s been

topic of d
ebate since

 the late 
1900's. Over the l

ast centu
ry,

especially
 the last 

two decade
s, this ri

ght has gr
adually

expanded. 
On a federa

l level, i
t has gen

erally bee
n defined

in terms o
f decisiona

l autonomy
 regarding

 fundamen
tal matter

s

informatio
nal autono

my, 2° and 
freedom fr

om governm
ental sur-

veillance.
21 The United 

States Sup
reme Court

 has been 
carefu

in definin
g an overal

l right to
 privacy, 

leaving th
at respon

-

sibility t
o the indiv

idual stat
e5.22

Pets.’ App. 41



Page Four 

Many states have enacted privacy legislation and have adopted language to address specific areas of privacy Several states have gone a step further to incorporate 3 freestanding rights of privacy into their constitution.24 Court decisions resulting from these freestanding rights to privacy are varied although most, to date, are in keep ing with privacy protection provided under the Federal Constitution 
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Many states have enacted privacy legislation and haveadopted language to address specific areas of privacy.Several states have gone a step further to incorporate afreestanding rights of privacy into their constitution.'4Court decisions resulting from these freestanding rightsto privacy are varied although most, to date, are in keep-ing with privacy protection provided under the FederalConstitution.
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PRIVACY 

The purpose of this paper is to provide an informal overview 

of the right to privacy as a constitutional guarantee It will 

attempt to identify the parameters of "the right to be let alone"1 

as it has been defined in the Federal Court System This paper 

will also briefly highlight recent significant state-level develop 

ments on the right to privacy 

The right to privacy is (at_the very least) an expansive 

topic Theoretically, it has been predicated upon the constituy 

tional guarantees of life, liberty and the pursuit of happiness, 

the Fourth Amendment,3 and natural law 4 The following study 

does not attempt to deal with the multiple roots nor the innum 

erable implications of the right to privacy It should provide, 

instead, a general background of the constitutional boundaries 

of privacy 

Federal Constitutional Right of Privacy 

The constitutional "right to be let alone" has long been an 

area of concern in both federal and state courts Evolution of 

the modern concept of privacy began in 1886, when the United 

States Supreme Court noted for the first time that the Constitu 

tion, through the Fourth- and Fifth Amendments, protects "the 

privacies of life "5 Prom this foundation the constitutional 

right to privacy has slowly expanded through a multitude of 

federal and state court decisions 

The most celebrated federal cases relating to the consti 

tutional right of privacy are encompassed in what is often 

referred to as the "Griswold Constellation." 6 Decisions in 

the following cases circumscribe the scope of constitutional pri 

vacy in the following areas (1) decisional autonomy Roe v 

Wade, 410 U.S. 113 (1973); Doe v Bolton, 410 U.S. 179 (1973 

Loving v. Virginia, 388 U.S. Ll (1967); Griswold v. Connecticut, 

381 U.S. 479 (1965); Pierce v. Society of Sisters, 268 U.S 510 

(1975); Meyer v. Nebraska, 262 U.S. 390 (1923); Allgeyer v 

Louisiana, 165 U.S. 578 (1897); Paul_v. Davis, 424 U.S. 693 (1976) 

(2 Governmental Surveillance Katz v. United States, 389 U.S 

347 (1967) (3) Governmental Collection of Information 

Whalen v. Roe, 429 U.S. 589, 599 (1977); Nixon v Administrator 

of General Services, 433 U.S. 425 (1977); Stanley v. Georgia 

394 U.S. 557 (1969); California Bankers Ass'n v. Schultz 

416 U.S. 21, 78-80 (1974) In the words of Florida Supreme 

Court Justice J. Alderman, "[t]hese protected interests can be 

said to comprise the federal constitutional right of privacy 7 
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The exact dimensions of the federal right of privacy are 

hard to pinpoint and deficiencies have often been alleged 

Justice J, Alderman, in discussing the federal right to privacy, 

stated that "this right of privacy cannot be characterized as a "8 

general right because its application has been strictly limited 

On the other hand, other scholars have interpreted the penumbral 

effect of privacy decisions in a much broader way. An article 

from Am. Jur. states "Of the courts that have aligned themselves 

one way or the other on the question, an overwhelming majority 

has affirmed the existence of the right of privacy as such In 

other words, the great preponderance of authority supports the 

view that independently of the common rights of property, con 

tract, reputation, and physical integrity, there is a legal 

right called the right of privacy, the invasion of which is a 

tort."9 

State Constitutional Right of Privacy 

Historically, the parameters of privacy protection provided 

under state constitutions were based upon and virtually identical 

to those afforded by the Federal Constitution (i.e., decisional 

autonomy in areas of family, marriage, contraception, abortion, 

and protection from unreasonable searches and seizures and sur 

veillance) State level responsibility for development of a 

right to privacy was and is a slowly evolving concept The 

United States Supreme Court has on numerous occasions delegated 

this responsibility In Katz v. U.S., supra, the Court held 

that "The protection of a person's general right to privacy his 

right tobe left alone--is left to the law of the individual 

states."19 again in Prudential Ins. Co. v. Cheek "The Federal 

Constitution does not confer any right of privacy that is beyond 

the power of the states to restrict." 1 In accepting this respon 

sibility, many states have adopted express language in their 

constitutions to address specific areas of privacy In 1972 

three states adopted. freestanding general rights of privacy to 

their constitutions.12 These three states (Alaska, Montana and 

California) are distinguished as having expanded prospective 

constitutional privacy protection beyond its federally defined 

boundaries 

The freestanding general rights to privacy adopted by 

Alaska, Montana and California, along with recent privacy legis 

lation in many states, appear to be an attempt to remedy ever 

increasing concern over governmental intrusion into a person's 

private affairs One of the principle arguments used in support 

of the_1978 Florida Constitution Revision's right to privacy pro 

posall3 was that "the increased complexity and intensity of 
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modern civilization have rendered man more sensitive to the 

technological improvements in the means of communication and 

have more and more subjected the intimacies of his private 

life by those who pander to commercialism and to prurient 

and idle curiosity A legally enforceable right of privacy 

is deemed to be a proper protection against this type_of 

encroachment upon the personality of the individual "14 of 

the states with freestanding constitutional rights to privacy, 

the effect appears to have been more preventative than destruc 

tive in terms of developing case law That is to say that few 

state court decisions interpreting this right have ventured 

beyond the federally protected right 

The "right to privacy" as provided in the California, 

Alaska and Montana constitutions are difficult to compare 

Inherent differences exist in terminology and apparently intent 

In all three cases it appears that protection under the amend 

ment will be decided on a case-by-case basis Alaska appears 

to be the most "progressive" state in regard to court decisions 

on the right of privacy Several casest> have greatly broadened 

the "umbrella" of privacy protection under the Alaska Constitw 

tion On the other hand, the California Supreme Court has 

interpreted their constitutional right as "a more focused pri 

vacy concern"L® dismissing, as inapplicable, Alaska's broader 

interpretation Each state has gone in its own direction in 

determining exactly what falls within the penumbral rights 

afforded privacy protection 

The history of court decisions, where state constitutions 

place increased importance on the right to privacy, shows us 

one thing--"It is clear that this right is never absolute "17 

As with other fundamental rights, "there will always be areas 

where countervailing state interests may override an indi: 

vidual's privacy right 18 

CONCLUSION 

In summary, the constitutional right of privacy has been a 

topic of debate since the late 1900's Over the last century, 

especially the last two decades, this right has gradually 

expanded On a federal level, it has generally been defined 

in terms of decisional autonomy regarding fundamental matters, 29 

informational autonomy , 29 and freedom from governmental sur 

veillance.2! The United States Supreme Court has been careful 

in defining an overall right to privacy, leaving that respon 

sibility to the individual states 22 
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Many states have enacted privacy legislation and have 
adopted language to address specific areas of privacy 
Several states have gone a step further to incorporate a 
freestanding rights of privacy into their constitution 24 
Court decisions resulting from these freestanding rights 
to privacy are varied although most, to date, are in keep 
ing with privacy protection provided under the Federal 
Constitution 
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