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APPENDIX 

A. Order of Circuit Judge Kevin Abdoney in State of Florida v 
Bryan James Riley, 53-202 1-CF-0066 15-A000-XX Al1-Al12 

B. Order of Circuit Judge Angela Cowden in State of Florida v 
Zephen Xaver, 28-2019-CF-000113-CFAM B1-B6 
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defendant, but does not increase the “quantum of punishment” for a covered crime, does not 

violate the Ex Post Facto Clause.’ 

The Defendant directs the Court’s attention to Collins v. Youngblood in which it was 

announced that “simply labelling a law ‘procedural does not thereby immunize it from 

scrutiny under the Ex Post Facto Clause. Subtle ex post facto violations are no more permissible 

than overt ones.” 497 U.S. 37, 46, 110 S.Ct. 2715, 2721, 111 L.Ed.2d 39 (1990). Rather, in the 

context of criminal punishments, the question is “whether a given change in law presents a 

sufficient risk of increasing the measure of punishment attached to the covered crimes.” Peugh 

v. U.S., 569 U.S. 530, 539, 133 S.Ct. 2072, 2082, 186 L.Ed.2d 84 (2013) (citations and 

punctuation omitted). Moreover, it is not necessary that a law increase the maximum penalty for 

a covered crime in order to violate the Ex Post Facto Clause. Peugh, 569 U.S. at 539 

In Peugh, the Supreme Court addressed whether application of a change to the federal 

sentencing guidelines to a defendant whose crimes were committed prior to the amendments 

violated the Ex Post Facto Clause. In that case, based upon legislated increases in the points 

associated with various circumstances attending the defendant’s crimes, the amended federal 

guidelines reflected a minimum advisory sentence which was 33 months higher than the high 

end of the guidelines in effect at the time the Defendant committed his crimes. Id. at 534. The 

government’s position in Peugh was that because the federal guidelines are advisory only and 

because the judge retained discretion to deviate downward, ex post facto principles were not 

implicated. Id. at 539 

' The State’s Motion suggests that Dobbert is directly on point with the circumstances of this case and that the 
procedural changes present in Dobbert are analogous to those in the legislation at issue. The State argues that, as in 
Dobbert, because the maximum punishment has not changed, Dobbert mandates a finding in this case that there is 
no ex post facto violation. However, Dobbert presented unusual circumstances not present in this case. Most 
importantly, as determined by the Court, the changes to the death penalty scheme at issue were “on the whole 
ameliorative” and designed to “provid{c} capital defendants with more, rather than less, judicial protection.” 432 
U.S. at 292, 295. Further, the force of Dobbert is weakened by the Court's retreat from the “procedural” versus 

substantive” litmus test. See Collins, 4 U.S. 37 
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In its analysis, the Court referred to its decision in Miller v. Florida, 482 U.S. 423, 107 

S.Ct. 2446, 96 L.Ed.2d 351 (1987) (abrogated in part on other grounds Collins v. Youngblood 

497 U.S. 37, 110 S.Ct. 2715, 111 L.Ed.2d 30 (1990)), in which it found the application to the 

defendant of amended sentencing guidelines enacted after his crimes were committed which 

provided for a higher sentencing range than that indicated under preexisting guidelines to be an 

ex post facto violation. Peugh, 569 U.S at 540. Although Florida’s sentencing law gave 

discretion to the sentencing judge to depart downward from the guidelines, the judge would be 

required to provide in writing clear and convincing reasons for the departure and the sentence 

was automatically reviewable on appeal. Miller, 482 U.S. 426. On the other hand, a sentence 

within guidelines required no such written justification and was unreviewable. Id. In Miller’s 

case, the unassailable guideline sentence he received under the new guidelines would have, 

under preexisting guidelines, required written justification and triggered the right to appellate 

review. Id. at 432-33. The Court determined that the “high hurdle” to the exercise of discretion 

under Florida’s sentencing law rendered the new guidelines a violation of the Ex Post Facto 

Clause in that the increase in the sentencing range created a “significant risk” of a higher 

sentence. Peugh, 569 U.S. at 541 (citing Miller, 482 U.S. at 435) 

In applying the principles of Miller, the Peugh Court recognized that the hurdles in 

imposing a departure sentence under the federal guidelines were not as high as those present 

under the Florida scheme reviewed in Miller. Peugh, 569 U.S. at 543. Unlike Florida law, the 

federal sentencing scheme provided for appellate review of a guideline sentence in which the 

appellate court was not required to presume its reasonableness. Id. Additionally, while the 

sentencing judge would be required to provide written reasons for a departure, the federal system 

did not require “an exacting across-the-board” requirement that the departure be supported by 
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“clear and convincing reasons.” Id. Rather, the federal scheme required a departure sentence be 

supported by “an explanation adequate to the extent of the departure.” Peugh, 569 U.S. at 543 

(citation omitted). Despite the “gentler checks” on a judge’s discretion to impose departure 

sentences in the federal system as compared to the Florida system, the Court concluded that 

those checks nevertheless “cabin the exercise of that discretion” and that “[c]ommon sense 

indicates that in general, this system will steer district courts to more within-Guidelines 

sentences.” Id. Given its conclusion that the federal sentencing guidelines are intended to be the 

“lodestone of sentencing,” establishing the starting point from which all sentencing decisions 

must be made, retroactive increase in the range indicated creates “a sufficient risk of a higher 

sentence to constitute an ex post facto violation.” Id. at 544 

Of course the present case does not involve precisely the same issues identified in Peugh 

The “guidelines” applicable to imposition of the death penalty in Florida are, to be sure, of a 

different nature than the points-based and range-based guidelines at issue in Miller and Peugh 

Indeed, as the State points out, there is no “range” at all. Rather, there are simply two sentencing 

options — life without the possibility of parole or death. Further, the Court recognizes that any 

increased risk associated with receiving the death penalty is not a product of the Defendant’s 

conduct but, rather, a product of the retreat from the requirement of a unanimous 12-member 

jury to that of 8. That does not, however, render Miller and Peugh inapposite. Indeed, as this 

Court ultimately concludes, they are decisive by analogy 

Under Florida’s death penalty sentencing scheme, it is clear that a life sentence without 

the possibility of parole is the default sentence for first degree murder. This is so because the 

State faces no “hurdles” to obtaining such a sentence save securing a conviction on the 

underlying charge. On the other hand, several conditions must be met before the ultimate 
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sentence of death may be obtained. First, the State must file a proper notice of its intent to seek 

the death penalty listing the aggravating factors it intends to rely upon. § 782.04(1)(b), Fla. Stat 

Fla. R. Crim. P. 3.181. Second, the State must file its notice of intent within 45 days of 

arraignment, or otherwise establish good cause and, perhaps, good cause based upon excusable 

neglect in not doing so. State v. Chantiloupe, 248 So. 3d 1191 (Fla. 4th DCA 2018); Fla. R 

Crim. P. 3.050. Third, after obtaining a conviction, the State must present evidence, including 

evidence related to any aggravating factors listed in its notice. § 921.141(1), Fla. Stat. Fourth 

the sentencing jury must find that the State has proved beyond a reasonable doubt the existence 

of at least one aggravating factor. Id. Fifth, the jury must determine that sufficient aggravating 

factors exist; that aggravating factors exist which outweigh mitigating circumstances found to 

exist; and, that based thereon, the defendant should be sentenced to death. Id. Sixth, upon a 

recommendation of death, the sentencing judge must find that there are sufficient aggravating 

factors found to exist to warrant the death penalty and that the aggravating factors outweigh the 

mitigating factors. § 921.141(4), Fla. Stat. Seventh, the sentencing judge must enter a written 

order addressing the aggravating factors found to exist, the mitigating circumstances reasonably 

established by the evidence, and its reasoning as to whether there a sufficient aggravating factors 

to warrant the death penalty and whether the aggravating factors outweigh the mitigating 

circumstances. Eighth, a sentence of death must survive appellate scrutiny. In the absence of 

any one of these preconditions, there is no other sentence a defendant may suffer except life in 

prison without the possibility of parole 

The checks on the imposition of the death penalty in Florida bear semblance to the 

checks which must be overcome under a sentencing scheme that requires justification for an 

upward departure from a guideline sentence. Here, the guideline, so to speak, is life in prison 
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Much like a sentence within guidelines upon conviction for a non-capital felony in Florida, a 

sentence of life in prison upon conviction for first degree murder committed at the time of the 

alleged offenses in this case required no formal justification or satisfaction of any substantive or 

procedural burden. Thus, while the Defendant in this case would have known for certain that he 

would at least serve the rest of his life behind bars, he would have also understood the 

circumstances under which the harsher sentence of death may be imposed. What has changed in 

the interim are those very circumstances. In essence, one of the highest hurdles to imposition of 

the death penalty has been lowered substantially. It takes no empirical evidence, but only a 

reasonable measure of practical wisdom, to agree that the prospect of persuading 8 members, as 

compared to every last member, of a 12-member jury to return a death recommendation is 

significantly (if not substantially) more likely. Similar to the reduction of the burden in this case 

the removal of a check against the higher sentence imposed in Miller was integral to Court’s 

analysis. Not only did the Court focus on the burdens placed upon the sentencing judge when 

imposing a downward departure sentence, it observed that the ultimate sentence imposed upon 

Miller would have previously required a concomitant burden upon the trial judge to provide a 

written order justifying the sentence with clear and convincing reasons which order would then 

be reviewable on appeal. Miller, 482 U.S. at 432-33 

The State avoids the effect of the institution of the 8-4 vote on the significant risk 

analysis and focuses on the procedural checks that remain in place in Florida’s new death penalty 

scheme, arguing that such checks operate against a finding of significant risk. The State 

specifically points to the fact that the law still requires an independent review by the trial judge 

at a separate hearing, a written sentencing order, and appellate review. Despite the Court’s 

observation that the same identified protections were in place under the prior statute and that, as 
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by virtue of any formulaic analysis those trained in the law are accustomed to - would likely be 

difficult to express in words 

In short, the 2023 amendments to section 921.141 have moved the goalposts. In the same 

stroke of the pen, the Legislature has reduced friction on the path toward death while increasing 

it on that toward life. Asa result, the risk to a defendant confronted with the possibility of being 

executed that he will actually meet such an end is greater now than before. Shouldering the 

defendant with such increased risk not present at the time he allegedly committed his crimes 

substantially implicates ex post facto concerns 

Instead of addressing the undeniable easing of burdens attending its pursuit of the death 

penalty under the new legislation, the State returns to its primary argument — that there is no ex 

post facto violation because the Defendant is not facing any higher sentence than he was under 

the old sentencing scheme. The State sidesteps well-established Supreme Court precedent 

instructing “that one is not barred from challenging a change in the penal code on ex post facto 

grounds simply because the sentence he received under the new law was not more onerous than 

that which he might have received under the old.” Dobbert, 432 U.S. at 300. See also Peugh 

569 U.S. at 539; Miller, 482 U.S. at 432; Lindsey v. Washington, 301 U.S. 397, 57 S.Ct. 797, 81 

L.Ed. 1182 (1937). The Court has “never accepted the proposition that a law must increase the 

maximum sentence for which a defendant is eligible in order to violate the Ex Post Facto 

Clause.” Peugh, 569 U.S. at 539 

Of course, “mere speculation or conjecture that a change in law will retrospectively 

increase the punishment for a crime will not suffice to establish a violation of the Ex Post Facto 

Clause.” Id. (quoting California Dept. of Corrections v. Morales, 514 U.S. 499, 509, 115 S.Ct 

1597, 131 L.Ed.2d 588 (1995)). On the other hand, the test necessarily involves some probalistic 
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After careful consideration of the foregoing, the Court concludes that under Florida’s 

new death penalty scheme, the defendant faces a significantly greater risk that he will receive the 

death penalty than under the law in effect at the time of the alleged offenses. The Court 

therefore concludes that application of the 2023 amendments to section 921.141 in this case 

would constitute a violation of the Ex Post Facto Clauses of the United States and Florida 

Constitutions 

B. ANALYSIS UNDER SECTION 775.022, FLORIDA STATUTES 

The Defendant’s additionally seeks to avoid application of the 2023 amendments to 

section 921.141 to his case under section 775.022, Florida Statutes. Specifically, the Defendant 

claims that section 775.022 prohibits application in his case of the amendments because the 

Legislature did not expressly provide for retroactive application. The State counters that 

application of the new death penalty legislation in this case would not constitute retroactive 

application because the sentencing event has not yet occurred, relying on Pappas v. State, 346 

So. 3d 1200 (Fla. 1st DCA 2022) and Robinson v. State, 315 So. 3d 1266 (Fla. 5th DCA 2021) 

Section 775.022 addresses the effect of a reenactment or amendment to a criminal statute upon a 

prior event. Specifically, the statute directs that, unless expressly stated otherwise, a 

reenactment or amendment will not affect the prior operation of a statute or a prosecution or 

enforcement brought under the statute; a violation of the statute based upon acts occurring before 

the effective date, or a previously imposed penalty, forfeiture or punishment. As the State points 

out, there has been no sentencing event in this case. In short, application of the new death 

penalty scheme to this case would be considered, in the context of section 775.022, 

prospective.” However, as previously found, application of the new death penalty scheme, even 

if permitted by section 775.022, is constitutionally infirm pursuant to the Ex Post Facto Clause 
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Based upon the foregoing, it is ORDERED as follows 

1. The State’s Motion to Utilize New Statutory Death Penalty Sentencing Procedures of 

§ 921.141, Fla. Stat (2023), filed June 1, 2023 is DENIED 

2. The Defendant’s Motion to Declare Florida’s New Capital Sentencing Scheme 

Dispensing with the Jury Unanimity Requirement and Replacing It with an 8-4 Vote 

Violative of the Ex Post Facto Clause, filed June 8, 2023, is GRANTED IN PART to 

the extent that application to the Defendant of the 2023 amendments to section 

921.141 Florida Statutes violates the Ex Post Facto Clause 

3. The Defendant’s Motion to Preclude Application of the Most Recent Amendments to 

F.S. 921.141 in This Case as Such Application Would Violate F.S. 775.022, filed 

June 8, 2023, is DENIED 

ORDERED in Polk County, Florida on Wednesday, July 12, 2023 

_, SECOETOEO0GCIE-AOOUNA C7AZERES. CSVSET El 

Kevin Abdoney, Circuit Judge 
53-2021-CF-006615-A000-XX 07/12/2023 03:03:51 PM 

Copies 

Lauren M. Perry, Esquire (for the State of Florida) 
Jane Allie McNeill, Esquire (for the Defendant) 

12 

15 
)21CF006615A000XX - Received in Polk 07/12/2023 03:10 PM

15



16



Filing # 176105613 E-Filed 06/26/2023 11:42:50 AM 

IN THE CIRCUIT COURT FOR THE TENTH JUDICIAL CIRCUIT 
IN AND FOR HIGHLANDS COUNTY, FLORIDA 

STATE OF FLORIDA 

Plaintiff. 
v CASE NO.: 28-2019-CF-000113-CFAM 

ZEPHEN XAVER 

Defendant 
/ 

ORDER DENYING DEFENDANT’S 
MOTION TO DECLARE FLORIDA’S NEW SENTENCING SCHEME, DISPENSING 
WITH THE JURY UNANIMITY REQUIREMENT AND REPLACING IT WITH AN 8-4 

VOTE, VIOLATIVE OF THE EX POST FACTO CLAUSE AS APPLIED TO DEFENDANT 
AND 

GRANTING STATE’S 
MOTION REQUESTING COURT ORDER THAT THE NEWLY ENACTED FLORIDA 
STATUTE 921.141 WILL BE UTILIZED AT THE PENALTY PHASE TRIAL OF THIS 

CASE 

THIS MATTER is before the Court upon Defendant’s Motion to Declare Florida’s New 

Sentencing Scheme, Dispensing with the Jury Unanimity Requirement and Replacing it with an 

8-4 Vote, Violative of the Ex Post Facto Clause as Applied to Zephen Xaver (Motion) filed 

through counsel on May 24, 2023. A hearing on the Motion was held on June 8, 2023. The day 

before the hearing, the State filed a Motion Requesting Court Order That the Newly Enacted 

Florida Statute 921.141 Will Be Utilized at the Penalty Phase Trial of This Case Scheduled for 

January of 2024 (State’s Motion). The day after the hearing, the defense filed a Notice of 

Supplemental Authority and Notice of Correction in Regards to the June 8, 2023, Ex Post Facto 

Motion Hearing. Based on the above referenced filings, arguments of the parties at the hearing, 

case record, and applicable law, the Court finds as follows 

Defendant is charged with five counts of first-degree murder, during which the victims’ 

deaths resulted from Defendant’s having discharged a firearm, in violation of §§ 782.04 and 

775.087, Fla. Stat. The offense date for all five counts was “on or about” January 23, 2019. On 

February 8, 2019, the State filed a Notice of Intent to Seek [the] Death Penalty pursuant to §§ 

Electronically Filed Highlands County Case # 190001 13C¢FAXMX 06/26/2023 11:42:50 AM 
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