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STATEMENT OF THE CASE AND FACTS 

Introduction 

Patios West One Condominium Assoc., Inc. v. American Coastal 

Ins. Co., No. 3D22-1895, 2024 WL 24782 (Fla. 3d DCA Jan. 3, 2024) 

and Goldberg v. Universal Property & Cas. Inc. Co., 302 So. 3d 919 

(Fla. 4th DCA 2020), are not in express and direct conflict. The Third 

District explained in detail why it found there was no conflict based 

on American Coastal’s reliance on dicta in Goldberg. Therefore, this 

Court should refuse to accept jurisdiction. Further, even if there is a 

direct and express conflict, the exercise of jurisdiction is not 

mandatory. See Art. V, § 3(b)(3), Fla. Const. Id. (The Court “[m]Jay 

review any decision of a district court of appeal...that expressly and 

directly conflicts with a decision of another district court of 

appeal....”) Id 

The Patios West Decision 

Patios West sustained damage as a result of Hurricane Irma on 

September 10, 2017. Patios West, 2024 WL 24782 *1. The claim was 

reported to American Coastal, which acknowledged the claim, 

retained an engineer, which concluded only 6 of 20 buildings on the 

property sustained a covered loss. Id. Because American Coastal 
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estimated the total damages as below deductible it made no payment 

Id. On September 10, 2020, Patios West gave notice of a claim for 

additional recovery pursuant to its policy which tracks the language 

of § 627.70132, Fla. Stat. The statute provides 

A claim, supplemental claim, or reopened claim under an 
insurance policy that provides property insurance, as 
defined in s. 624.604, for loss or damage caused by the 
peril of windstorm or hurricane is barred unless notice of 
the claim, supplemental claim, or reopened claim was 
given to the insurer in accordance with the terms of the 
policy within 3 years after the hurricane first made 
landfall or the windstorm caused the covered damage. For 
purposes of this section, the term “supplemental 
claim” or “reopened claim” means any additional 
claim for recovery from the insurer for losses from the 
same hurricane or windstorm which the insurer has 
previously adjusted pursuant to the initial claim. This 
section does not affect any applicable limitation on civil 
actions provided in s. 95.11 for claims, supplemental 
claims, or reopened claims timely filed under this section 

Patios West, 2024 WL 24782 *3 (emphasis in the opinion). The 

policy’s language states 

Changes to Duties In The Event Of Loss Or Damage 
include the following 

5. A claim, supplemental claim, or reopened claim for loss 
or damage caused by windstorm or hurricane is barred 
unless notice of the claim, supplemental claim, or 
reopened claim is given to American Coastal in accordance 
with the terms of the policy within 3 years after the date 
the hurricane first made landfall in Florida or the 
windstorm caused the covered damage. A supplemental 

2



claim or reopened claim means any additional claim 
for recovery from us for losses from _the same 
hurricane or windstorm which we _have_previously 
adjusted pursuant to the initial claim 

Id. at *3 (emphasis in the opinion). Neither the statute nor the policy 

includes any language requiring a notice of supplemental/reopened 

claim be accompanied by a damage estimate or the equivalent. Id 

Patios West’s September 10, 2020, letter for “additional claim 

for recovery” was set forth in part in the opinion as follows 

Patios West’s letter asserted compliance with section 
627.70132, (relating to “[a] claim, supplemental claim or 
reopened claim”) and noted that “/t/he claim relates to all 
damages caused by the storm, regardless of what you may 
or may not have observed at any inspection that may have 
been performed, or any summary you or any agent of the 
insured may have previously given.” The letter was also 
specifically addressed to ACIC; referenced the event which 
resulted in the initial claim (“Patios West-Irma Claim 
(Policy number AMC-32555-02)”); requested that ACIC 
preserve documents related to the claim for purposes of 
potential litigation; and concluded by stating: “[C]onsider 
yourself on notice with respect to the full extent of Patios 
West’s Hurricane Irma claim.” 

Id. Four days later, American Coastal responded and asserted that 

the claim was barred as untimely because it was received on 

September 10, 2020 at 1:36 p.m. and the eye of the hurricane made 

landfall at 9:10 a.m. — calculating the statutory, three-year deadline 
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by the hour instead of by the day; thus allegedly making the claim 

four hours late. Id. at *2. American Coastal only sought to 

“investigate the reason for the late notice” and requested that: “[t]o 

that end, should you possess any information supporting why the 

claim was reported late, please provide that to us immediately.” Id 

American Coastal did not request a sworn proof of loss, damage 

estimate, or similar documentation. Id. at *4. It only solicited 

documentation on why the claim was reported late. Id 

Patios West filed suit and subsequently moved to compel 

appraisal. Id. at *2. The trial court held a hearing and determined 

that as to timeliness, American Coastal incorrectly interpreted the 

three-year deadline and concluded that Patios West timely filed its 

notice of supplemental/reopened claim. Jd. No _ further 

determinations were made at that time. Jd. The trial court held 

another hearing and determined that the notice was legally 

insufficient relying on Goldberg v. Universal Property & Cas. Inc. Co., 

302 So. 3d 919 (Fla. 4th DCA 2020) 

The Third District reversed finding that the trial court relied on 

dicta in Goldberg. The Fourth District characterized the “threshold 

issue” before it as whether [the insured] was required to submit a



supplemental claim before filing suit for additional payment. Patios 

West, 2024 WL 24782 *5. The Fourth District found that the answer 

was “yes” but the insured in Goldberg failed to file a supplermental 

claim. Id. Under Goldberg an estimate would fall within the definition 

of a supplemental claim. Id. In Patios West the Third District properly 

found that neither the statute nor the policy required an estimate be 

provided with notice of the supplemental claim, that an estimate was 

but one way to make a supplemental claim, and that the letter 

provided to American Coastal was sufficient to put it on notice of a 

supplemental claim. Id 

ARGUMENT 

I THERE IS NO DIRECT AND EXPRESS CONFLICT 
BETWEEN PATIOS WEST AND GOLDBERG 

As the Third District correctly pointed out, the language relied 

upon by American Coastal is misplaced, because the language in 

Goldberg relied upon by American Coastal and the trial court is dicta 

Patios West, 2024 WL 24782 *4. The Third District correctly found 

that the threshold issue in Goldberg was whether the insured was 

required to file a supplemental claim at all 

Thus, the issue squarely decided by the Fourth District 
(i.e., the threshold issue) was whether the insured was



required to file a supplemental claim at_all. Having 

answered that question “yes”—and having determined that 
the insured was required, but failed, to file a supplemental 

claim (thus affirming the trial court’s entry of final 
judgment in favor of Universal)—there was no need to 

decide the ancillary question of what would have 
constituted a legally sufficient notice of supplemental claim 

under the statute 

Id. at *5 (emphasis in the original). As to the ancillary question, the 

Fourth District found that a competing estimate by an insured’s 

independent adjuster, or by a prospective contractor would fall within 

the definition of a supplemental claim. Goldberg, 302 So. 3d at 923, 

924 (“A competing estimate by an insured’s independent adjuster, or 

by a prospective contractor, which is submitted to the insurer would 

fall within this definition of a ‘supplemental claim.’”\(emphasis in the 

opinion). Thus, an estimate is one way to make a supplemental claim 

However, the Third District correctly found that a competing estimate 

was not the only way in which an insured may make a supplemental 

claim. Thus, there is no conflict between the decisions of the Third 

and Fourth Districts 

In this matter, the Third District correctly found that under the 

facts of this case, Patio West’s September 2020 letter was legally 

sufficient to constitute a supplemental claim pursuant to § 
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627.70132 (2017). Patios West, 2024 WL 24782 *4 (“The contents of 

the letter, taken together, and read in light of the plain language of 

section 627.7012, provide the requisite notice to ACIC of Patios 

West’s supplemental or reopened claim pursuant to the statute.”) 

The Third District compared and contrasted the letter in this matter 

with the one provided in Gray v. Fla. Peninsula Ins. Co., 363 So. 3d 

1216 (Fla. 68 DCA 2023), affirming the trial court’s finding of a legally 

insufficient notice of reopened/supplemental claim under section 

627.70132 where the only thing submitted by the insured to the 

insurer was “the first page (unsigned) of a letter of representation 

between the [insureds] and their public adjuster”). Patios West, 2024 

WL 24782 at *3. Therefore, the letter in that matter simply did not 

provide sufficient notice under the facts of that case 

II. CONCLUSION 

There is no direct and express conflict between Patios West and 

Goldberg and the Court should decline to accept jurisdiction. Even if 

there is a direct and express conflict, it is still within this Court’s 

discretion to decline to exercise jurisdiction 

Respectfully submitted, 

By: /s/ Paul B. Feltman
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