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is not being assigned to these individuals in accordance with the new substitu Committee 
tion procedures. See generally Fla, Stat. § 27.703 (providing for appointment of F. ChandlerR. Muller, President of the Board of VLRC 
one or members of The Florida Bar’’ to represent collateral defendants when G. Judge Rodolfo Sorondo, Jr., Criminal Division, 11th Judicial Circuit in 

CCR is conflicted out, with such counsel to be paid from funds appropriated to and for Dade County, Florida 
the Justice Administrative Commission) H. Judge Thomas M., Carney, Criminal Division, 11th Judicial Circuit in and 

*To hold otherwise, as the Defendants apparently suggest, could have the for Dade County, Florida 
effect of shrinking the six-month statute of limitations under Chapter 154 to I. Bennett H. Brummer, Public Defender, 11th Judicial Circuit in and for 
such a short amount of time that it would deprive cap’~!; efendants of proce Dade County, Florida 
dural due process J. James Rinaman, Former President of The Florida Bar. 

*4In reaching this preliminary conclusion, the Court-.s’unconcemed with the K. Michael Millman, Executive Director of the California Appellate Project. 
reasons for the backlog. Regardless of whether it is caused by inadequate fund I also reviewed numerous written materials, including the 1987 Case. 
ing or a misallocation of resources by CCR, the effect is the same load/Workload Formula developed for CCR by The Spangenberg Group (the 

In Bonner y. City of Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981) (en Spangenberg Report’’), the report of the federal Subcommittee on Death Penal: 
bane), the Eleventh Circuit adopted as precedent the decisions of the Fifth Cir ty Representation chaired by Judge Emmett Ripley Cox of the Eleventh Circuit 
cuit rendered prior to October 1, 1981 Court of Appeals (the ‘‘Cox Report’), the American Bar Association Standards 

*In 1995, fifty-six munderers were put to death in the United States—the for representation in death penalty cases (the ‘‘ABA Standards’’), the Report of 
largest number in nearly four decades. However, in Florida, where convicted the Supreme Court Committee on Postconviction Relief in Capital Cases chaired 
murderers spend an average of 9.7 years on death row, there were only three by Justice Ben F, Overton (the ‘“‘Overton Committee Report’), the Florida Su 
executions. Diane Hirth, State Looks to Shrink Death Row Appeal Time—Execu preme Court's case tracking summary of active death penalty cases, CCR's cur 
tions Expected to Increase in 1996, FT, LAUDERDALE SUN-SENTINEL, Dec. 30 rent caseload docket, CCR’s 1996-97 legislative budget requests, and the Gover. 
1995, at Al. In fact, in the twenty-two years since Florida reinstated the death nor’s 1996-97 budget recommendations 
penalty, more than seven hundred convicted murderers have been sentenced to 
death, but fewer than forty have actually been executed. Bentley Orrick, Mur. noted emabiaess pe 
derers Detour from Death Row: Legal Appeals Help Keep Most Condemned Thave been asked to address two principal questions 
Killers in Florida from Being Executed in the Electric Chair, TAMPA TRIB First, is CCR capable of accepting the 40 new cases in which they have so far 
Nov. 6, 1995, Florida/Metro Sec., at 1 ofisad (odpsignatheounseli 

The Court concurs with the Supreme Court of Florida's discussion of this Second, how should the State of Florida provide support to private counsel in 
point the 41 cases that were previously assisted by VLRC? 

The importance of finality in any justice system, including the criminal 
justice ee cannot be Ce ee It has long been recognized that, for The Honorable Stephen H. Grimes 
several reasons, litigation must, at some point, come to an end. In terms of February 26, 1996 
the availability of judicial resources, cases must eventually become final to Page 5 
allow effective appellate review of other cases {A]n absence of finality 
casts a cloud of so ee over the criminal justice system, benefiting Federal habeas corpus is a statutory remedy provided for by 28 U.S.C. 
neither the person convicted nor society as a whole § 2254(a) that permits a state inmate to ask the federal district court to review any 

Witt y. State, 387 So, 2d 922, 925 (Fla.), cert. denied, 449 U.S, 1067, 101 $ violation of federal law that may have tainted the inmate’s conviction or sentence 
Ct. 796, 66 L. Ed. 2d 612 (1980) Subject to limited exceptions the federal court may only consider claims previ 

“See City of Atlanta v. Metropolitan Atlanta Rapid Transit, 636 F.2d 1084 ously asserted in the direct appeal or the 3.850 review thus, federal habeas peti: 
(5th Cir. 1981) tions are the last stage of death penalty proceedings Review of the federal district 

court’s habeas decision is to the Eleventh Circuit Court of Appeals, and then to 
the United States Supreme Court 

oH Re Under the current practice in Florida, the Governor will not sign a death 
warrant until a death-sentenced defendant has exhausted his or her 3.850 remedy 

VIA FEDERAL EXPRESS and federal habeas corpus review. Once the Governor signs a death warrant 
February 26, 1996 however, an inmate typically files a second 3.850 motion, a second federal habeas 
The Honorable Stephen H. Grimes petition, and various motions to stay the execution pending resolution of this 
Chief Justice second round of proceedings. 

Supreme Court of Florida B. WHAT IS CCR? 
500 South Duval Street Tallahassee, Florida 32399-1925 i was created by the Florida Legislature in 1985 for the following pur- 

RE: Study Of The Capital Collateral Representative [T]o provide for the representation of any person convicted and sentenced to 
Dear Mr. Chief Justice death in this state who is unable to secure counsel due to indigency, so that 

I leased to submit the foll ot teased 4 th Off collateral legal proceedings to challenge such conviction and sentence may be 
r the Gollan ie submit the iovewing Tepart based on.my: study oo the Ofc commenced in a timely manner and so as to assure the people of this state that 

Collateral Capital Representative (““CCR'’) and the curreng status of the judgments of its courts may he regarded with the finality to which they are 
postconviction counsel for Florida’s death row inmates ‘ entitled in the interests of justice 

BRIEF PROCEDURAL HISTORY §27.7001., Fla. Stat 
In June of 1995, Michael J. Minerva, the head of CCR. filed a motion for CCR is obligated to represent all indigent death-sentenced defendants in 

relief from the new one-year deadline for filing 3.850 postconviction motions in collateral proceedings in both state and federal courts, including the United States 
capital cases, See Fla. R, Crim. P. 3.851, At the same time, Mr. Minerva Court of Appeals for the 11th Circuit and the United States Supreme Court. § 

stopped designating individual staff counsel to represent death row inmates 27.702(1), Fla, Stat. The only defendants that CCR cannot represent are defen 
whose one-year deadline had started running. At present, there are 40 inmates dants in cases where CCR may have a conflict of interest, such as where two 

for whom CCR is the statutorily authorized representative, but for whom CCR defendants have been convicted as co-defendants, or where CCR staff counsel 
has refused to designate individual counsel participated in the direct app eal § 27.703, Fla. Stat 

Mr, Minerva's actions were precipitated by the Supreme Court’s affirmance The head of CCR is appointed by the Govemor, subject to Senate confirma 

in 1994 of 46 new death penalty cases, twice the historical average. Mr. tion, fora 4-year term. § 27.701, Fla. Stat 
Minerva’s motion claimed that CCR could not incorporate all of these cases into 
its current caseload of 138 clients, and that to accept all of these cases with a 
one-year filing deadline would require his staff attorneys to violate their ethical The Honorable Stephen H. Grimes 
duty of providing effective assistance of counsel February 26, 1996 

Mr. Minerva supplemented his motion for relief in Ausustof 1995 after the Page 7 
Volunteer Lawyers’ Post-Conviction Defender Organization, formerly known 
as the Volunteer Lawyers’ Resource VLRC currently provides Tepresentation, with the assistance of volunteer 

lawyers, to 41 death row inmates, 19 of which are ‘conflict cases’ that cannot be 
represented by CCR. The reason that VLRC represents 22 defendants who, by 

The Honorable Stephen H. Grimes statute, should be represented by CCR, is that CCR became overloaded with cases 
February 26, 1996 during Governor Martinez’s administration (due to the record number of death 
Page 3 warrants) In add ten He kang Cone Report Pe ewatges = VLRC 

provide temporary relief to pending $ receipt of adequate funding 
D. Poe of hee im eet There is presently no logical reason to maintain the distinction between CCR 

3 Phyllis Hampton, Assistant Counsel OVERNOE and _ with respech to mae 22 non-conflict cases ae a, he ee 
at the 40 cases that created the current impasse cou come a 62-case pro! 

E. Representative Elvin L. Martinez, Chair of the House Criminal Justice lem, which would represent an approximate 45% increase in CCR's client base if
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is not being assigned to these individuals in accordance with the new substitu-
tion procedures. See generally Fla. Stat. § 27. 703 (providing for appointment of 
"one or members of The Florida Bar" lo represent collateral defendants when 
CCR is conHicted out, with such counsel to be paid from funds appropriated to 
the Justice Administrative Commission). 

3'To hold otherwise, as the Defendants apparently suggest, could have the 
effect of shrinking the six-month statute of limitations under Chapter 154 to 
such a short amount of time that it would deprive cap;'· I ., lefendants of proce-
dural due process. . •. 

361n reaching this preliminaiy conclusion, the Coun-.• ,mconcemed with the 
reasons for the backlog. Regardless of whether it is caused by inadequate fund-
ing or a misa.llocation of resources by CCR, the effect is the same. 

371n Bon11er v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981) (en 
bane), the Eleventh Circuit adopted as precedenl the decisions of the Fifth Cir-
cuit rendered prio_r t.o October I , 1981. . 

311n 1995, fifty-six murderers were put to death in the United Stntes-the 
largest number in nearly four decades. However, in Florida, where convicted 
murderers spend an average of 9.7 years on death row, there were only three 
executions. Diane Hirth, State Looks to Shrink Death Row Appeal Time-Execu-
tions Expected to Increase in 1996, Fr. LAUDERDALE SUN-SENTINEL, Dec. 30, 
1995, at A 1. In fact, in the twenty-two years since Florida reinstated the death 
penalty, more than seven hundred convicted murderers have been sentenced to 
death, but fewer than forty have actually been executed. Bentley Orrick, Mur-
derers Detour from Death Row: Legal Appeals Help Keep Most Condemned 
Killers in Florida from Being Executed in the Electric Chair, TAMPA TRIB., 
Nov. 6, 1995, Florida/Metro Sec., at 1. 

• '"The Court concurs with the Supreme Court of Florida's discussion of this 
point: 

The importance of finality in any justice system, including the criminal 
justice system, cannot be understated. It has long been recognized that, for 
several reasons, litigation must, at some point, come to an end. In terms of 
the availability of judicial resources, cases must eventually become final to 
allow effective appellate review of other cases .... [A]n absence of finality 
casts a cloud of tentativeness over the criminal justice system, benefiting 
neither the person convicted nor society as a whole. 

Win v. State, 387 So. 2d 922, 925 (Fla.), cert. denied, 449 U.S. 1067, 101 S. 
Ct. 796, 66 L. Ed. 2d 612 (1980). 

40See City of Atlanta v. Metropolitan Atlanta Rapid Transit, 636 F.2d 1084 
(5th Cir. 1981). 

VIA FEDERAL EXPRESS 
February 26, 1996 

ATTACHMENT A 
SHEVIN REPOIIT 

The Honorable Stephen H. Grimes 
Chief Justice 
Supreme Court of Florida 
500 South Duval Street 
Tullahassee, Florida 32399-1925 

RE: Study Of The Capital Collateral Representative 
Dear Mr. Chief Justice: 

I am pleased to submit the following report based on my study o~ the Office 
of the Collateral Capital ~epresentative ("CCR") and the currenf staJus of 
postconvictioo counsel for Florida's death row inmates. •• 

BRIEF PROCEDURAL HISTORY 
ln June of 1995, Michael J. Minerva, the head of CCR, tiled a motion for 

relief from the new one-year deadline for tiling 3.850 postconviction motions in 
capital cases. See Fla. R. Crim. P. 3.851. At the same lime, Mr. Minerva 
slopped designating individual staff counsel to represent death row inmates 
whose one-year deadline had started running. At present, there are 40 inmates 
for whom CCR is the statutorily authorized representative, but for whom CCR 
has refused to designate individual counsel. 

Mr. Minerva's actions were precipil31ed by the Supreme Court's affirmance 
in 1994 of 46 new death penalty cases, twice the histori.cal average. Mr. 
Minerva's motion claimed that CCR could not incorporate all of these cases into 
its current caseload of 138 clients, and that to accept all of these cases with a 
one-year filing deadline would require his staff attorneys to violate their ethical 
duty of providing effective assistance of counsel. ( 

Mr. Minerva supplemented his motion for relief in Augusrof 1995 after the 
Volunteer Lawyers' Post-Conviction Defender Organization, formerly known 
as the Volunteer Lawyers' Resource 

The Honorable Stephen H. Grimes 
February 26, 1996 
Page 3 

D. The Office of the Governor 
1. W. Dexter Douglass, Counsel to the Governor 
2. Phyllis Hampton, Assistant Counsel 

E. Representative Elvin L. Martinez, Chair of the House Criminal Justice 

Committee. 
F. ChandlerR. Muller, President of the Board ofVLRC. 
G. Judge Rodolfo Sorondo, Jr., Criminal Division, 11th Judicial Circuit in 

and for Dade County, Florida. 
H. Judge Thomas M. Camey, Criminal Division, 11th Judicial Circuit in and 

for Dade County, Florida, 
I. Bennett H. Brummer, Public Defender, 11th Judicial Circuit in and for 

Dade County, Florida. 
J. James Rinaman, Former President of The Florida Bar. 
K. Michael Millman, Executive Director of the California Appellate Project. 
I also reviewed numerous written materials, including the 1987 Case-

load/Workload Formula developed for CCR by The Spangenberg Group (the 
"Spangenberg Report"), the report of the federal Subcommittee on Death Penal-
ty Representation chaired by Judge Emmett Ripley Cox of the Eleventh Circuit 
Court of Appeals (the "Cox Report"), the American Bar Association Standards 
for representation in death penalty cases {the "ABA Standards"), the Report of 
the Supreme Court Committee on Postconviction Relief in Capital Cases chaired 
by Justice Ben F. Overton (the " Overton Commiuee Report' '), the Florida Su-
preme Court's case tracking summary of active death penally cases, CCR's cur-
rent caseload docket, CCR's 1996-97 legislative budget requests, and the Gover-
nor's 1996-97 budget recommendations. 

TWO QUESTIONS PRESENTED 
I have been asked lo address two principal questions: 
First, is CCR capable of accepting the 40 new cases in which they have so far 

refused to designate counsel? 
Second, how should the State of Florida provide support to private counsel in 

the 41 cases that were previously assisted by VLRC? 

The Honorable StephenH. Grimes 
February 26, 1996 
Page5 

Federal habeas corpus is a statutoiy remedy provided for by 28 U.S.C. 
§ 2254(a) that permits a state inmate to ask the federal district court to review any 
violation of federal law that may have tainted the inmate's conviction or sentence. 
Subject to limited exceptions, the federal court may only consider claims previ-
ously asserted in the direct appeal or the 3.850 review; thus, federal habeas peti-
tions are the last stage of death penalty proceedings. Review of the federal district 
court's habeas decision is to the Eleventh Circuit Court of Appeals, and then to 
the United Stales Supreme Court. 

Under the current practice in Florida, the Governor will not sign a death 
warrant until a death-sentenced defendant has exhausted his or her 3.850 remedy 
and federal habeas corpus review. Once the Governor signs a death warrant, 
however, an inmate typically files a second 3 .850 motion, a second federal habeas 
petition, and various motions to stay the execution pending resolution of this 
second round of proceedings. 

B. WHATISCCR? 
CCR was created by the Florida Legislature in 1985 for the following pur-

pose: 
[T]o provide for the representation of any person convicted and sentenced to 
death in this state who is unable to secure counsel due to indigency, so that 
collateral legal proceedings to challenge such conviction and sentence may be 
commenced in a timely manner and so as 10 assure the people of !his stale that 
the judgments of i1s courts may he regarded with the finality to which they are 
en1ii.led in the interests of justice. 

§ 27 .7001., Fla. Stat. 
CCR is obligated to represent all indigent death-sentenced defendants in 

collateral proceedings in both state and federal courts, including the United States 
Court of Appeals for the 11th Circuit and the United Stales Supreme Court. § 
27.702(1), Fla. Stat. The only defendants that CCR cannot represent are defen-
dants in cases where CCR may have a conHict of interest, such as where two 
defendants have been convicted as co-defendants, or where CCR staff counsel 
participated in the direct appeal.§ 27 .703, Fla. Stat. 

The head of CCR is appointed by the Governor, subject to Senate confirma-
tion, fora 4-yearterm. § 27 .701, Fla. Stat. 

The Honorable Stephen H. Grimes 
Februaiy26, 1996 
Page? 

VLRC currently provides representation, with the assistance of volunteer 
lawyers, to 41 death row inmates, 19 of which are "conHictcases" that cannot be 
represented by CCR. The reason that VLRC represents 22 defendants who, by 
statute, should be represented by CCR, is that CCR became overloaded with cases 
during Governor Martinez's administration (due to the record number of death 
warrants) . In addition, !lie Overton Committee Report recommended that VLRC 
provide temporary relief to CCR pending CCR's receip1ofadequa1e funding. 

There is presen.tly no logical reason to maintain the distinction between CCR 
and VLRC wi1h respect 10 these 22 non-conflict cases. The problem, of course, is 
that the 40 cases that cn:a1ed the current impasse could become a 62-ease prob-
lem, which would represent an approximate 45 % increase in CCR's client base if 
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all the allowable cases were assigned to CCR cases are pending habeas corpus review in the federal court; 5 cases have com 
D. THE 1991 OVERTON COMMITTEE REPORT wat the first round of collateral appeals 

ased on its historical record of filing sixteen or seventeen 3.850 motions 
waite eae paar see eae aap det ied Committee on Post annually, but also recognizing that CCR filed 28 3.850 motions in 1995, CCR 

On REUeT In Capital Cases (0 address S inability to process its cur: should be able to. absorb a good portion of the 40 impasse cases into its caseload 
a because of substantial delays in the resolution of capital col CCR contends that it has ‘just about’’ reached its limit, and that, even if 

ateral proceedings. extensions of time are i granted, it cannot accept many more cases. The basis for 
‘et ae a se mnber of see ee T3506 gs Peete CCR’s contention is its claim that the volume of 138 cases has a cumulative 
$1 9 million Second. tat pare oe ‘he rear problenss wifi = eotfaterll p _ weight that cannot be measured with complete objectivity, Although there is some 

: basis for this claim—especially because 90 cases have not yet been decided by the 
we —_ a A 9 —— tp stakt - eis wane nit PIOceSS Moy trial courts, some of which have been pending for up to 4 years—the claim must 
pe. a . sen dalek geet Tit Angina at erly and unmanageable be countered by the fact that CCR has filed 3.850 motions in virtually all of its 
system of representation, Ini tall the parties involved in the death penalty cases. Because the bulk of CCR's investigation should be performed before 3.850 
process—CCR, the Attorney General, the Governor, and the Courts—needed to motions are filed, it would appear that CCR can accept new cases 
coordinate their efforts to monitor death penalty cases and to assure that there are The problem would be more easily resolved if there was aii accepted meth 

Ae —— ee findinas, the eth . odology to determine the maximum annual caseload for capital lawyers. The 
Th sistenC with these: Andings, the -ommuttes made thiee recommencauons existing studies, including the Cox Report and the Spangenberg Report, indicate 

€ first recommendation, which resulted in the enactment of Rule 3.851, was that each lawyer should be assigned no more than 4-6 cases per year. There is 

that CCR should designate specific named counsel no later than 30 days after cause, however, to doubt the accuracy of this figure. First, both studies are based 
certiorari was denied in a capital inmate's direct appeal. Second, the Committee on anecdotal, not empirical data, without the benefit of contemporaneous time 
recommended that the initial round of collateral proceedings should be completed records. Second. the studiesdo 
within a period of 2 years and eight months. To accomplish this time table, the 
eee recommended that Rule 3.850 be shortened to 1 year in capital cases 

t trial court should resolve 3.850 motions onan expedited basis. Third, the 
Committee recommended that, to avoid delays at the ioe Bans 

Page 13 

ee Grimes My proposal assumes that, in every case, CCR should be given the full 11 
Pave 9 Ty <0, months anticipated by Rule 3.851 to investigate and file the 3.850 motion. In 

Bi addition, as mentioned above, my proposal assumes that the reforms outlined 
below will be implemented, thereby easing some of the burden on CCR. Finally, 

Commentary to the rule, which is based on the Overton Committee Report, the this schedule recognizes that CCR has already gained an approximate 10-month 
reduction in the time period was conditioned on CCR being *“fully funded respite by virtue of the present impasse 

By July 1993, CCR’s caseload increased 20%, to 100 clients, and by July As to the second set of 20 cases, I believe that they should be incorporated as 
1994 to 118 clients. As of June 1995, CCR’s assigned case load had grown to 141 part of the 6 new lawyers that CCR will hopefully be authorized to hire by the 

aes ten a 59% ie ike in m a 1991, with no increase in Legislature, consistent with the Governor's recommended budget. Each of these 
udget to directly correspond to the increase in clients lawyers should be qualified to handle 4 new cases, and also should be able to assist 

1 gone current impasse arose after the Court affirmed 46 death penalty cases in as second-chairs on existing cases." I would recommend that CCR be required to 
As a result of these affirmances, CCR would have been required to file designate counsel in these cases over a several month period beginning in Septem: 

3.850 motions in most of the 46 cases in 1996. This would represent approxi ber or October 1996 
mately twice the number of 3.850 motions that CCR regularly files in any given 
year. Pursuant to a previous omer of extension, CCR was supposed to begin D. RECOMMENDED REFORMS TO THE3.850 PROCESS 
designating lawyers for 40 of these cases in May of 1995. The current impasse In making my recommendation, I respectfully, but strongly suggest that 
was created when CCR began refusing to designate lawyers in any of the 40 cas reforms be implemented in the following four areas, 
es,6 1. Approval of The Governor's 1996-97 Recommended Budget ForCCR 

B. CURRENT POSTCONVICTION CAPITAL COUNSEL STATISTICS The most important financial reform for resolving the present impasse is for 
Florida currently has 367 death row inmates. 139 of the inmates are now the Legislature to adopt the Governor’s recommended budget for CCR as part of 

involved in the direct appeal of their cases. All of these defendants are represented the 1996-97 Budget. Although CCR has requested that the Legislature double its 
either by private counsel or local public defender organizations budget and staff size, I believe that the Governor s budget recommendation is 

There are 228 postconviction cases in various stages of collateral proceed ae eee ea sufficient to accomplish most of the recom 
dants is Repo 

Anges Diese de leidanteare sepresentedias follows The Governor has recommended an annualized increase in CCR’s budget of 
approximately $730,000, with 14 new positions as follows 

*The extremely high number of affirmances in 1994 was caused by the depar. 
Mi 

ald. pal Teese ce “the United States Court of Appeals fete “Tam assuming that, with the creation of branch offices, and the provision of 

Eleventh Circuit, and Parker Lee McDonald retired. The Court issued final deci additional funding, CCR will be able to hire experienced mid-level attorneys to 

sions in all cases in which Justices Barkett and McDonald were sitting in order to fill these six positions and will not continue to hire only entry level lawyers 
avoid giving a back log of cases to the two new Justices, Harry Lee Anstead and 
Charles Wells 

*The deadlines to designate counsel have already passed for 25 of the 40 cases The Honorable Stephen H. Grimes 
the deadlines in the other 15 cases are approaching itr 26, 1996 

panic i ada ee ~ litigation 5 CCR estimates that it has over 100 pending Chapter 119 civil 

— The Supreme Court should promptly solve this problem by enacting a Rule of 
CCR’s 138 cases are assigned as follows Discovery in 3.850 proceedings, with expedited time schedules for both the re 

Anderson, Gail 16 questing and providing of public records, for the filing of objections, and for the 
Anderson. Mary 4 resolution of disputes by the trial judge who eventually will rule on the 3.850 
Backhus, Terk 20 motion. The goal of the new rule should be to expedite CCR’s access to Chapter 
Brewer. Heidi 2 119 information so that it can be reviewed by CCR in time to be incorporated in 
Gardner Lissa 4 the original 3.850 motion. The new rule should eliminate a significant portion of 
Kissinger, Stephen 29 the delay in ruling on 3.850 motions that has occurred because of tangential civil 
McClain "Martin 21 litigation and the inability of CCR to file a complete 3.850 motion within the I 
Scher, Todd 14 year time period 

Shavazz, Harum 8 3. The Need For Branch Offices 

Shippy, Daren 12 CCR is a statewide public defender organization. It is required to represent all 
Strand, Bret 8 indigent death-sentenced defendants regardless of the county in which they were 

TOTAL 138 convicted. Thus, although all of CCR’s clients are housed on death row at Union 
The 138 cases are in the following procedural postures: 3.850 motions have Correctional Institution in Raiford, CCR is required to file 3.850 motions in the 

been filed in all but 7 cases; 90 cases are pending at the circuit court level, having trial courts of the counties where the defendants were originally convicted. Be 
had no evidentiary hearing; 19 are on appeal to the Florida Supreme Court; 18 cause CCR’s only office is in Tallahassee, CCR investigators and lawyers have

... 
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all the allowable cases were assigned to CCR. 
D. TIIE 1991 OVERTON COMMlTIEE REPORT 

In early 1991, the Florida Supreme Coun conven~ tJ:i: Commiuee o!' Post-
conviction Relief in Capital Cases to address CCR's 1nab1ltty to process its cur-
rent caseload and because of substantial delays in the resolution of capital col-
lateral proceedings. . . . . _ 

The Committee made a number of significant findings 111 its 1991 repon. 
First that CCR was underfunded and understaffed despite its 1990-91 budget of 
$1.9° million. Second, that one of the major problems with the collatcra.1 process 
was that the triggering mechanism to stan the postconviction relief process mov-
ing was the signing of a death wa.rrant, resulting in a disorderly and unmanageable 
system of representation. Third, that all the parties involved in the death penalty 
process-CCR, the Attorney General, the Governor, and the Courts-needed to 
cooitlinate their efforts to monitor death penalty cases and to assure that there are 
no unjustified delays. . 

Consistent with these findings, the Committee made three recommendations. 
The first recommendation, which resulted in the enactment of Rule 3.851, was 
that CCR should designate specific named counsel no later than 30 days after 
certiorari was denied in a capital inmate's direct appeal. Second, the Committee 
recommended that the initial round of collateral proceedings should be completed 
within a period of 2 years and eight months. To accomplish this_ time _table, the 
Committee recommended that Rule 3.850 be·shonened to I year m capital cases, 
aod that uia.l court should resolve 3.850 motions on an expedited basis. Third, the 
Committee recommended that, to avoid delays at the • 

The Honorable Stephen H. Grimes 
February 26, 1996 
~ge9 

Commentary to the rule, which is based on the Overton Committee Report, the 
reduction in the time period was conditioned on CCR being "fully funded." 
. By July 1993, CCR's caseload increased 20%, to 100 clients, and by July 

1994 to 118 clients. As of June 1995, CCR's assigned case load had grown to 141 
clients, representing a 59% increase in clients since 1991, with no increase in 
budget to directly correspond to the increase in clients. . 

The current impa'sse arose after the Court affirmed 46 death penalty cases m 
1994.J As a result of these affirmances, CCR would have been required 10 file 
3.850 motions in most of the 46 cases in 1996. This would represent approxi-
mately twice the number of 3.850 motions th~t CCR regularly files in any giv~n 
year. Pursuant to a previous oroer of ext_ensmn, CCR was supposed t? begm 
designating lawyers for 40 of these cases m May of 1995. The current impasse 
was created when CCR began refusing to designate lawyers in any of the 40 cas-
es.• 

B. CURRENTPOSTCONVICTION CAPITAL COUNSEL STATISTICS 
Florida currently has 367 death row inmates. 139 of the inmates are now 

involved in the direct appeal of their cases. All of these defendants are represented 
either by private counsel or local public defender organizations. 

There are 228 postconviction cases in various stages of collateral proceed-
ings. These defendants are represented as follows: 

'The extremely high number of affinnances in 1994 was_caused by the depar-
ture of two Supreme Court Justices, Rosemary Barkett an"Pa~ker Lee McDon-
ald. Justice Barkett was appointed to the Unite~ States Cm)rt o~ Appeals for th_e 
Eleventh Circuit and Parker Lee McDonald retued. The Court issued final deci-
sions in all cases' in which Justices Barkett and McDonald were. sitting in order to 
avoid giving a back log of cases to the tw'? new Justices, Han,y Lee Anstead and 
Charles Wells. 

"The deadlines to designate counsel have already passed for25 of the 40 cases; 
the deadlines in the other 15 cases are approaching. 
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CCR's 138 cases are assigned as follows: 
Anderson, Gail 16 
Anderson, Mary 4 
Backhus, Terri 20 
Brewer, Heidi 2 
Garoner, Lissa 4 
Kissinger, Stephen 29 
McClain, Martin 21 
Scher, Todd 14 
Shavazz, Hamm 8 
Shippy, Daren 12 
Strand, Bret l 

TOTAL 138 
The 138 cases are in the following procedural postures: 3.850 motions have 

been filed in all but 7 cases; 90 cases are pending at the circuit court level, having 
had no evidentiary hearing; 19 are on appeal to the Florida Supreme Court; 18 

cases are pending habeas corpus review in the federal coun; 5 cases have com-
pleted the first round of collateral appeals. . 

Based on its historical record of filing sixteen or seventeen 3.850 motions 
annually, but also recognizing that CCR filed 28 3.850 motions in 1995, CCR 
should be able to absorb a good portion of the 40 impasse cases into its caseload. 

CCR contends that it has "just about" reached its limit, and that, even if 
extensions of time are gra.nted, it cannot accept many more cases. The basis for 
CCR's contention is its claim that the volume of 138 cases has a cumulative 
weight tJ1at cannot be measured with complete objectivity. Although there is some 
basis for this claim-especially because 90 cases have not yet been decided by the 
trial courts, some of which have been pending for up to 4 years-the claim must 
be countered by the fa.ct that CCR has filed 3.850 motions in virtually all of its 
cases. Because the bulk ofCCR's investigation should be performed before 3.850 
motions a.re filed, it would appear that CCR can accept new cases. 

The problem would be more easily resolved if there was an accepted meth-
odology to determine the maximum annual caseload for capital lawye_rs. _The 
existing stµdies, including the Cox Report and the Spangenberg Report, md1ca~e 
that each lawyer should be as~igned no more than 4-6 cases per year. There 1s 
cause, however, to doubt the accuracy of this figure. First, both studies are ba_sed 
on anecdotal, not empirical data, without the benefit of contemporaneous time 
records. Second, the studies do 
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My proposal assumes that, in every c:ise, CCR should be given the ~II 11 
months anticipated by Rule 3.851 to investigate and file the 3.850 mouo~. In 
addition, as mentioned above, my proposal assumes that the reforms outlined 
below will be implemented, thereby casing some ?f the buroen o~ CCR. Finally, 
this schedule recognizes that CCR has already gamed an approxunate 10-month 
respite by virtue of the present impasse. 

As to the second set of20 cases, l believe that they should be incorporated as 
pan of the 6 new lawyers tha.t CCR will hopefully be authorized to hire by the 
Legislature, consistent with the Governor's recommended budget. Each of the~e 
lawyers should be qualified to handle 4 new cases, and also should be able assist 
as second-chairs on existing cases. 11 I would recommend that CCR be required to 
designate counsel in these cases over a several month period beginning in Septem-
ber or October 1996. 

D. RECOMMENDED REFORMS TO THE 3.850 PROCESS 
In making my recommendation, I respectfully, but strongly suggest that 

reforms be implemented in the following four areas. 
1. Approval of The Governor's 1996-97 Recommended Budget For CCR 
The most important financial reform for resolving the present impasse is for 

the Legislature to adopt the Governor's recommended budget for CCR as part of 
the 1996-97 Budget. Although CCR has requested that the Legislature dou?le i~ 
budget and staff size, I believe that the Governor's budget recommendauon ts 
more realistic and will be initially sufficient to accomplish most of the recom-
mendations set forth in this Report. 

The Governor has recommended an annualized increase in CCR's budget of 
approximately $730,000, with 14 new positions as follows: 

111 am assuming that, with the creation of branch offices, and the provision of 
additional funding, CCR will be able to hire experienced mid-level attorneys to 
fill these six positions and will not continue to hire only entry level lawyers. 
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civil litigation. 13 CCR i;:stimales that it has over 100 pending Chapter 119 civil 
suits.14 

. • 
The Supreme Court should promptly solve this problem by enacting a Rule of 

Discovery in 3.850 proceedings, with expedited ti,'!'! sched~les. for both the re-
questing and providing of public records, for the fihng of o~Jecltons, and for the 
resolution of disputes by the trial judge who even~ally wtl} rule on the 3.850 
motion. The goal of the new rule should be to expe~1te _CCR s ac~ess to Chap'7r 
119 information so that it can be reviewed by CCR m ume to be incorporated m 
the original 3.850 motion. The new rule should eliminate a significant po~iof! ~f 
the delay in ruling on 3 .850 motions that has occurred because o~ tang~nt_ial CIVIi 
litigation and the inability of CCR to file a complete 3.850 motion w1thm the 1 
year time period. 

3. The Need For Branch Offices 
CCR is a statewide public defender organization. It is requ!red t~ represent all 

indigent death-sentenced defendants reganlless of the county m which they w~re 
convicted. Thus, although all of CCR's clients are housed on death ro~ at {!mon 
Correctional Institution in Raiford, CCR is required to file 3.850 motions m the 
trial couns of the counties where the defendants were originally convicted. Be-
cause CCR's only office is in Tullahassee, CCR investigators and lawyers have 
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been required to travel throughout the State of Florida to handle hearings and to CCR specifically brought to my attention two death penalty cases (Cazlis 

investigate cases. Lindsey and Samuel Pettit) that raise the issue of the expanded use of the clemen: 
CCR currently spends over $100,000 per year in travel expenses for its ator cy process. CCR contends that Mr, Lindsey, who is 72 years old, likely will die of 

neys and investigators. In addition, CCR loses countless hours of attorney and natural causes before the expiration of his collateral appeals, CCR contends that 

investigator time in transit, and in setting up temporary field offices when arguing Mr. Pettit, who is suffering from a degenerative brain disease, also will likely die 
videntiary hearings in other parts of Florida of natural causes before the expiration of his collateral appeals. CCR cites these 

two cases as examples of situations where the selective use of clemency might 
slightly ease the volume of death penalty cases while still serving the interests of 

As it stands, CCR has been required to file incomplete 3.850 motions to justice 
meet the one-year deadline, reserving the right to supplement the motion upon the Generally, the early initiation of clemency review may create the possibility 
receipt and review of belated Chapter 119 materials. This procedure obviously that some cases can be removed from the system by imposing life imprisonment 
defeats the purpose of Rule 3.851 without the possibility of parole where there is an indication that the defendant is 

“Part of the problem in obtaining Chapter 119 material has been the result of mentally ill, has received a life recommendation from the jury, or otherwise may 
lack of cooperation in providing prompt and full disclosure by some state and deserve clemency. There is certainly merit in discussing this approach with the 
local agencies. Although the Attorney General has indicated that such files should Governor, although I do nor believe it will result in any significant reduction of 
be disclosed as a matter of public policy, he does not have the authority to man CCR’s cases 
date disclosure, 
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r trial and a 
order to preserve them for future review. This can be done, however, without the gE AE a Silane defendant has xeceived 9 fal 
presentation of extensive legal argument resulting in 170-page motions that create Although I cannot provide a detailed formula for CCR to follow in deciding 

unnecessary delays at the trial level. Issues that have been adversely decided can how to allocate its resources, I do believe that the United States Supreme Court's 
simply be listed at the end of the 3.850 motion, with the express notation that they jurisprudence provides sufficient guidance by requiring that errors raised on 

are being raised only to preserve the issue for appellate review collateral review must be substantial enough to have changed the outcome of the 
E. OTHER SIGNIFICANT ISSUES trial, e.g., United States v. Bagley, 473 U.S, 667, 682 (1985) (*‘The so is 

In addition to the issues discussed above, I believe it is necessary to note a material only if there is a reasonable probability that, had the evidence been dis 
number of other significant issues that recurred throughout my study and that eerie _ rotten — : yw Py Wie ceouae one 

five aetna a EDO , show that the deficient performance prejudiced the defense.’*). CCR’s attorneys 
do not have the luxury to pursue every lead ad infinitum, They must choose to 

When I argued Proffitt v. Florida, 428 U.S. 242 (1976), for the state, I agreed pursue only those leads that have a reasonable probability of showing material 
with the United States Supreme Court Justices that the death penalty was, in fact, prejudice to the defendant and to the outcome of the trial 
“‘different’’ from other criminal sanctions because of the immutable consequence In light of this requirement that CCR must ration its funds within the bounds 
of the punishment, That is why, in upholding the constitutionality of Florida’s of finite resources, but also realizing that CCR has performed, in good faith, a 

death penalty, the Court recognized the necessity for heightened procedural and vital service in assuring that the death penalty is effectuated consistent with the 
substantive protections for capital defendants, These necessary protections have dictates of basic fairness and constitutional due process, 1 make the following 6 
resulted in extra time and expense associated with death penalty representations recommendations. 

2. Expertise And Continuity of Counsel RECOMMENDATION #1 

Florida and federal death penalty jurisprudence is complex and rapidly CCR should be required by Court order to designate counsel in all 40 undesig 
evolving. This fact was recognized by all of the sources I consulted. The com nated cases on an incremental 3.850 schedule that allows the full 11 months for 
plexity of death penalty CCR to file 3.850 motions in each individual case. Assuming the Court agrees 

with this primary recommendation, CCR’s pending motion for rehearing and 
clarification would presumably be denied 

"Rule 4-3.3(a)(3) of the Florida Rules of Professional Conduct, provides that Itis couraiernel that CCR should designate counsel from its existing staff of 
a lawyer shall nor knowingly **fail to disclose to the tribunal legal authority in the lawyers to incorporate the oldest 20 of the 40 impasse cases. CCR should desig 
controlling jurisdiction known to the lawyer to be directly adverse to the position nate attorneys in these 20 cases over a several month period, to be set by the 
of the client and not disclosed by opposing counsel.’’ CCR raises issues for their Court, with at least 4 cases designated each month. The remaining 20 cases 

clients, with knowledge of legal authority directly adverse to their clients’ posi should be incorporated as part of the 6 new lawyers that CCR will be authorized to 
tions, and without disclosing this either to the trial judge in the 3.850 motion or to hire pursuant to the Governor’s recommended budget. Each of these lawyers 

the Florida Supreme Court in the appellate briefs. This procedure evades the should be qualified to initially handle at least 4 new cases. I recommend that CCR 
spirit of the rule and should not be tolerated, It also has the effect of lengthening be required to designate counsel in these cases over a several month period be 
the entire 3.850 procedure, both at the trial and appellate levels, and is probably ginning in September or October 1996 

one of the reasons that 90 cases remain pending at the trial court level This incremental schedule recognizes that CCR has already gained an ap- 
proximate 10-month respite from accepting new cases 
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qualified private lawyers were available), the cost would be approximately $9 

million per year to fund just the existing 138 cases and the 40 impasse cases. In and state and local law enforcement agencies. The new rule should contain expe 
addition, as Mr. Rinaman suggested, significant resources would be expended in dited time schedules for requests, responses, objections, and for the resolution of 
the recruiting process itself, disputes by the trial judges that eventually will rule on the 3.850 motions. The 

The institutionalization of capital collateral representation serves three pur. goal of the new nule should be to expedite CCR’s access to Chapter 119 informa: 
poses: specialization, centralization, and continuity. It helps in training future tion so that it can be reviewed by CCR in time to be incorporated in the original 
death penalty qualified attorneys, in maintaining an ‘institutional memory’* of 3.850 motion. This should eliminate a significant portion of the delay in ruling on 
the historical development of the law, in developing a central registry of postcon 3.850 motions that has occurred because of tangential civil litigation and the 
viction capital cases, and in assuring whenever possible that the same lawyer is apparent inability of CCR to file a complete 3.850 motion within the 1 year time 
assigned to a case throughout the postconviction process. CCR thus appears to me period 
oe more efficient means of representing capital defendants than a private Bar RECOMMENDATION #4 

Although I briefly explored the long-term scenario of using CCR as a clear. CCR should list, without argument, those issues that are clearly not disposi 
inghouse to support the privatization of capital collateral representation, for the tive but that CCR believes must be preserved as a matter of procedural formality. 
reasons cited above, combined with the recommendation of the Cox Report that This perhaps could be facilitated by the Court’s adoption of another new Rule 
federal VLRC-type programs be reconfigured to provide CCR type direct rep The Supreme Court should place CCR staff attorneys on notice that it will no 
resentation, I have concluded that neither privatization nor a VLRC-type program longer tolerate anything but complete candor before state trial courts and the 
are workable long-term solutions Florida Supreme Court and total compliance with the Florida Rules of Profes: 

4, Clemency sional Responsibility. In particular, the failure to advise all courts of known ad: 
verse precedents on particular issues should result in disciplinary investigation
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been required to travel throughout the State of Florida to handle hearings and to 
lnvestigare cases. 

CCR currently spends over $100,000 per yea.r in travel expenses for its auor-
neys and investigators. In addition, CCR loses countless hours of attorney ~nd 
Investigator time in transit, and in sening up temporary field offices when arguing 
:v identiary hearings in other parts of Florida. 

. 13As it stands, CCR has been required to file incomplete 3.850 motions to 
meet the one-year deadline, reserving the right to s~pplem~nt the motion up?n the 
receipt and review of belated Chapter 119 matenals. Tius procedure obviously 
defeats the purpose of Rule 3.851. 

1•P-art of the problem in obtaining Chapter 119 material has been the result of 
lack of cooperation in providing prompt and full disclosure by some state and 
local agencies. Although the Attorney General has indicated that such ~les should 
be disclosed as a mauer of public policy, he does not have the authority r.o man-
date disclosure. 
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order 10 preserve them for future review. This can be done, howev_er, without the-
presentation of extensive legal argument resulting in 170-page mouons th~t create 
unnecessary delays at the trial level. Issues that hnve been adversely ~ec1ded can 
simply be listed at the end oft.he 3.850motion, with the e~press notauon that tl1ey 
are being raised only to preserve the issue for appellate review." 

E. crrHER SIGNIFICANT ISSUES 
In addition to the issues discussed above, I believe it is necessary to note a 

number of other significant issues that recurred throughout my study and that 
have influenced my report. 

. I. "Death In Different" 
When I argued Proj/ir1 v. Florida, 428 U.S. 242 (1976}, for the state, I _agreed 

with the United States Supreme Court Justices that the death penalty was, m fact , 
"different" from olher criminal sanctions because of the immutable tonsequence 
of the punishment. That is why, in upholding the constitutionality of Florida's 
death penalty, the Court recognized the necessity for heightened proce~ural and 
substantive protections for capital defendants. These necessary protect1o~s have 
resuhed in eAtra time and eJtpense associated with death penalty representauons. 

2. Expertise And Continuity of Counsel 
Florida and federal death penalty jurisprudence is complex and rapidly 

evolving. This fact was recog'nized by all of the soun::es I consulted. The com-
p\exity of death penalty 

"Rule 4-3.3(a)(3) of the Florida Rules of Professional Conduct, provides that 
a lawyer shall nor knowingly "fail to disclose to the_tribunal legal authority i~ ~1e 
controlling jurisdiction known to the lawyer to be directly adverse to the posmon 
of the client and not disclosed by opposing counsel.'' CCR raises issues for their 
clients, with knowledge of legal authority directly adverse 10 tl1eir clie":ts' posi-
tions, and without disclosing this either to the trial judge in the 3.850 motion or to 
the Florida Supreme Court in the appellate briefs. This procedure tvades ~e 
spirit of the rule and should not be tolerated. It also has the effect of I ngthenmg 
the entire 3 .850 procedure, both at the trial and appellate levels, and is probably 
one of the reasons that 90 cases remain pending at the trial court level. •• 
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qualified private lawyers were available), the cost would be approximately $9 • 
million per year to fund just the existing 138 cases and the 40 impasse c~ses. ~n 
addition, as Mr. Rinaman suggested; significant resoun::es would be expe~ded m 
the recruiting process itself. 

The institutionalization of capital collateral representation serves three pur-
poses: specialization. centralization, and continuicy. It helps in training furure 
death penalty qualified allorneys, in maintaining an "institutional memory" of 
the historical development of the law, in developing a central registry of postcon• 
viction capital cases, and in assuring whenever possible that the same lawyer is 
assigned to a case throughout the postconviction process. CCR thus appears to me 
to be a more efficient means of representing capital defendants lhan a private Bar 
model. 

Although I briefly explored the long-term scenario of using CCR as a clear-
inghouse to support lhe privatization of capital collateral representation, for the 
reasons cited above, combined with the recommendation of the Cox Report lhat 
federal VLRC-type programs be reconfigured to provide CCR type direct rep-
resentation, I have concluded that neither privatization nor a VLRC-type program 
are workable long-term solutions. 

4.Clemency 

CCR specifically brought to my attention two death penalty cases (Carlis 
Lindsey and Samuel Penil) that raise the issue of the expanded use of the clemen-
cy process. CCR contends that Mr. Lindsey, who is 72 years old, likely will die of 
narural causes before lhe expiration of his collateral appeals. CCR contends !hat 
Mr. Pettit, who is suffering from a degenerative brain disease, also will likely die 
of natural causes before the cipiration of his collateral appeals. CCR cites ~esc 
two cases as examples of situations where lhe selective use of clemency might 
slightly ease tl1e volume of death penalty cases while stilt serving the interests of 
justice. 

Generally, the early initiation of clemency review may create the possibility 
that some cases can be removed from the system by imposing life imprisonment 
without the possibility of parole where there is an indication that the defe~dant is 
mentally ill, has received a life recommendation from the jury, or oth.erw1se may 
deserve clemency. There is cenainly merit in discussing this approach with the 
Governor, although I do not believe it will result in any significant reduction of 
CCR's cases. 
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determine whether a death-sentenced defendant has received a fair trial and a 
constitutionally proportionate sentence. • 

Although I caM0t provide a detailed formula for CCR to follow in deciding 
how 10 allocate its resources, I do believe that the United States Supreme Court's 
jurisprudence provides sufficient guidance by requiring that errors raised on 
collateral review must be substantial enough to have changed the outcome of the 
trial. e.g., United Stares v. Bagley, 473 U.S. 667, 682 ( 1985) ("_The evidence_ is 
material only if there is a reasonable probability that, had the evidence been dlS· 
closed to the defense, the result of the proceeding would have been different."); 
Strickland v. Vtbshington, 466 U.S. 668, 687 (1984) ("[T]he defendant must 
show that the deficient performance prejudiced the defense."}. CCR's attorneys 
do not have the luxury to pursue every lead ad infinitum. They must choose _ro 
pursue only tl1ose leads that have a reasonable probability of showing matenal 
prejudice to lhe defendant and to the outcome of the trial. 

fn l_ight of !his requirement that CCR must ration its funds wi~in the b~unds 
of finite resoun::es, but also realizing !hat CCR has performed, m good fau.b., a 
vital service in assuring that the death penalcy is effectuated consistent with the 
dictates of basic fairness and constitutional due process, I make the following 6 
recommendations. 

RECOMMENDATION Ill 
CCR should be required by Court order to designate counsel in all 40 undesig-

nated cases on an incremental 3 .850 schedule that allows the full 11 months for 
CCR to file 3.850 motions in each individual case. Assuming the Court agrees 
with this primary recommendation, CCR's pending motion for rehearing and 
clarification would presumably be denied. 

It is recommended that CCR should designate counsel from its existing staff of 
lawyers to incoiporate the oldest 20 of the 40 impasse cases. CCR should desig-
nate attorneys in these 20 cases over a several month period, to be set by the 
Court, with at least 4 cases designated each month. The remaining 20 cases 
should be incoiporated as part of the 6 new lawyers that CCR will be authori7.ed to 
hire pursuant to the Governor's recommended budget. Each of these lawyers 
should be qualified to initially handle at least 4 new cases. I reeommend !hat CCR 
be required to designate counsel in these cases over a several montl1 period be-
ginning in September or October 1996. 

This incremental schedule recognizes that CCR has already gained an ap-
protmate IO-month respite from accepting new cases 
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and state and local law enforcement agencies. The new rule should contain expe-
dited time schedules for requests, responses, objections, and for the resolution of 
disputes by the trial judges that eventually will rule on the 3.850 motions. The 
goal of the new rule should be to expedite CCR's access to Chapter 119 infonna-
tion so that it can be reviewed by CCR in time to be incorporated in the original 
3 .850 motion. This should eliminate a significant portion of the delay in ruling on 
3.850 motions lhat has occurred because of tangential civil litigation and the 
apparent inability of CCR to file a complete 3.850 motion within the I year time 
period. 

RECOMMENDATION 114 
CCR should list, without argument. those issues that are clearly not disposi-

tive but that CCR believes must be preserved as a matter of procedural fonnality. 
This perhaps could be facilitated by the Court's adoptionofanothernew Rule. 

The Supreme Court should place CCR staff attorneys on notice that it will no 
longer tolerate anything but complete candor before state trial courts and the 
Florida Supreme Court and total compliance with the Florida Rules of Profes-
sional Responsibility. In particular, the failure to advise all courts of known ad-
verse precedents on particular issues should result in disciplinary investigation 
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ind action by the Florida Bar. a) a secondary containment system; and 
RECOMMENDATION #5 b) an impermeabile:epoxy seal on the bare concrete floor 
Because part of the delay in prosecuting 3.850 motions occurs at the trial court 

level, the Florida Sygieeuns Cont: hould sdone a rule of judicial administration 6. Furthermore, as required by the Magistrate Judge, Defen 
requiring expedited processing of 3.850 motions and hearings. The rule should dant shall conduct a comprehensive and complete assessment of 
also ra rt the same judge who ted ie ame i — should ra contamination at the Shopping Center. This assessment shall 
Eclee motions in capita! cases, even IT Lie JUGS NO 'ONger sits i He circuit e performed in accordance with the procedures detailed in the 

court’s criminal division. In addition, the Court should follow through wi 
Overton Committee Report’s recommendation of requesting circuit nail slows Florida Dep ent of Environmental Protection guidance docu 
to assign one person the responsibility of administering 3.850 cases. Finally, the ment, Corrective Action for Contamination Site Cases. The 
Judicial College should prepare a concise handbook for trial judges in capital Defendant shall submit a copy of Corrective Action for 
collateral proceedings to assist them in sorting through the major jurisprudential Contamination Site Cases to the court for the record. The assess 
issues ment shall be conducted as follows 

RECOMMENDATION #6 a) no later than 30 days from the entry of this order, Defen 
The Legislature should require CCR staff attorneys and investigators to keep dant shall file a report detailing the steps taken by it to complete 

contemporaneous time records that can be converted into computer-generated the envirorimental assessment, 
time reports, This will el b) no later than 60 days from the entry of this order, Defen 

dant shall file a final report which includes the lateral and vertical 

Environmental law—Resource Conservation and Recovery extent of the pete and its related degradation constituents. The 
Act—Hazardous waste—Owncr of shopping center granted report shall also'include a proposed remediation plan designed to 
preliminary injunction requiring lessee/drycleaning company to prevent further lateral and vertical migration of the contaminant 

cease discharging perchiloroethylene and other hazardous plume 
wastes—Defendant ordered to assess groundwater contamina 7. The court respectfully requests that the Magistrate Judge 
tion caused by its past disposal of dry cleaning chemicals at its monitor compliance with this order and consider all motions 
facility and to propose remediation plan—Magistrate judge related thereto, including motions to adjust and amend these 
properly analyzed and applied RCRA to owner’s action for in reporting requirements 
junctive relief compelling abatement of contamination created 8. This order does not limit Plaintiff's right to move for addi 
by improper handling, storage, transportation, or disposal of tional relief should the assessment reveal a need for such. In 
hazardous wastes accordance with the Magistrate Act, 28 U.S.C. § 63(b)(1)(A), 

FAIRWAY SHOPPES JOINT VENTURE, a Texas Joint Venture, Plaintiff, v and Federal Rules of Civil Procedure 72, all such motions, if 
pg resine re wh ope ti z _— oe ge eae a. are hereby REFERRED to Magistrate Judge Lynch for final 

istrict Cou Outhern istrict o Orida, Case NO isposition or report, as appropriate 

LEY. July 31, 1996. Daniel T.K. Hurley, Judge. (Frank J. Lynch, Jr., U.S 
Magistrate Judge.) Counsel: Douglas M ‘tiles a Kirk L. Dest Douglas 9. Plaintiff Fairway Shoppes’ [13-1] Unopposed Motion for 
M. Halsey, P.A., Miami, FL, for Plaintiff. John Barkett, Coll, Davidson Enlargement of Time to Respond to Defendant Dryclean U.S.A 
Carter, Smith, Salter & Barkett, P.A., Miami, FL; and Teresa Woody, Spen of Florida, Inc.’s Answer and Counterclaim is GRANTED 
cer, Fane, Britt & Brown, Kansas City, MO, for Defendant. 10. Defendant Dryclean U.S.A.’s [46-1] Motion for Oral 

ORDER ADOPTING MARCH 7, 1996 Argument with Respect to Objections to the March 7, 1996 Re 
REPORT Aura AOR ETE JUDGE port and Recommendation of U.S. Magistrate Judge Regarding 

REFERRING REPORTING AND MONITORING TO U.S a sr eel ae ra See —— 
MAGISTRATE JUDGE, AND RESOLVING VARIOUS MOTIONS Sicreane Mtyelean s [46-2] Motion to Exten 

This matter comes before the court upon the Report and Rec Page Linul of OBjestions ithe Miah 7, 172) Reportand Ree sma P li ommendation of U.S. Magistrate Judge is GRANTED 
ommendation of United States Magistrate Judge Frank J. Lynch 12. Defendant Dryclean U.S.A.’s [7-1] Application for Lim 

Jr., entered March 7, 1996. The defendant filed timely objec ited Appearance is GRANTED. Teresa A. Woody, Esq. is rec 
tions, requiring this court to make a de novo review of the record ognized pro hoc vice for the Defendant 

sodas ren, ngeaa ONS athe Peale ap oe Te ee 13. Plaintiff’s July 22, 1996 Motion to Expedite Resolution of 
Having made a de novo review of the record, the court adopts Atonton ior Fretininaty Hapanetion Sussated by thisercer 

stacks on the magisirate judge's analysis ofthe application ofthe REPORT AND RECOMMENDATION ON PLAINTIFF'S 
Resource Conservation and Recovery Act (RCRA). However, MOTION FOR PRELIMINARY INJUNCTION 
the court concludes that the magistrate judge clearly understood THIS CAUSE came before the Court upon the motion of 
and properly applied RCRA Section 7002 to the present case Plaintiff, Fairway Shoppes Joint Venture, for entry of a prelimi 
Therefore, the Report and Recommendation of the magistrate nary injunction requiring Defendant, Dryclean U.S.A. of Flori 
judge is adopted. Accordingly, it is hereby da, Inc. (“‘Dryclean U.S.A.’’), to cease discharging hazardous 

ORDERED and ADJUDGED as follows wastes and to assess and remediate the groundwater contamina 
tion it caused by its past disposal of dry cleaning chemicals at its 

1. The Wining Retouiiecdanion es States Magis facility at 7100 Fairway Drive, Palm Beach Gardens, Florida. A 

trate Judge Frank J, Lynch Jr. is adopted day long evidentiary hearing was held on January 29, 1996 
2. Plaintiff Fairway Shoppes’ [18-1] Motion for Preliminary Having considered the evidence offered at hearing, reviewed the 

Injunction is GRANTED as detailed below pleadings and affidavits filed by the parties, and being otherwise 
3. Defendant shall immediately cease discharging advised in the premises, the Court finds and rules as follows 

perchloroethylene and other hazardous wastes Findings of Fact 
4, Pursuant to Federal Rule 65(c), Plaintiff shall post a bond 1. Fairway Shoppes Joint Venture (‘‘Fairway Shoppes’’) is 

in such sum as Magistrate Judge, shall deem proper. The court the owner of the Shoppes on the Green Shopping Center located 
respectfully asks the Magistrate Judge to set the sum of the bond at 7100 Fairway Drive, Palm Beach Gardens, Florida (‘‘Shop 
(if any) within 15 days from the entry of this order ping Center’’). Since 1986, Dryclean U.S.A. has owned and 

5. No later than 30 days from the entry of this order, Defen operated a dry cleaning business at the Shopping Center. Dry 
dant shall submit a report detailing the feasibility of the following clean U.S.A. has been the only operator of a dry cleaning facility 
preventive measures (if such measures are not already in place) at the Shopping Center since it was built in 1986. As part of its 

dry cleaning operation, Dryclean U.S.A. regularly uses the
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,ind action by the Florida Bar. 
RECOMMENDATION #5 
Because part of the delay in prosecuting 3.850 motions occurs at Lhe trial court 

level, the Florida Sup"reme Court should adopt a rule of judicial administration 
requiring expedited processing of 3.850 motions and hearings. The rule should 
also provide that the same judge who tried the case-if still available-should 
<le.cide 3.850 motions in capital cases, even if the judge no longer sits in the circuit 
court's criminal division. In addition, the Court should follow through with the 
Overton ComrnJuee Report's reconunend,!tion of reque_sting circuit court clerks 
to assign one person the responsibility of administering 3.850 cases. Finally, the 
Judicial College should prepare a concise handbook for trial judges in capital 
~ollateral proceedings to assist them in sorting through_ the major jurisprudential 
issues. • • • • 
. 'RECOMMENDATION #6 

'.[he t.egisla~re.should require CCR staff ~ttpmeys <!,n,d investjgators to keep 
- contemporaneou.s "time records that can .be converted into computer-generated 

time reports. This will • • • • 

* * * 
Environmental law-Resource Conservation and Recovery 
Act-Hazardous waste-Owner of shopping center granted 
preliminary injunction requiring lessee/drycleaning company to 
cease discharging percliloroethylene and other hazardous 
wastes-Defendant ordered to assess groundwater contamina-
tion caused by its past disposal of dry cleaning chemicals at its 
facility and to propose remediation plan-Magistrate judge 
properly analyzed and applied RCRA to owner's action for in-
junctive relief compelling abatement of contamination created 
by improper handling, storage, transportation, or disposal of 
hazardous wastes • 
FAIRWAY SHOPPES JOINT VENTURE, a Texas Joint Venture, Plaintiff, v. 
DRYCLEAN U.S.A. OF FLORIDA, INC., a Florida corporation, Defendant. 
U.S. District Court, Southern District of Florida. Case No. 95-8521-CIV-HUR-
LEY. July 31, 1996. Daniel T.K. Hurley, Judge. (Frank J. Lynch, Jr., U.S. 
Magistrate Judge.) Counsel: Douglas M. Halsey and Kirk L. Bums, Douglas 
M. Halsey, P.A., Miami, FL, for Plaintiff. John Barkett, Coll, Davidson, 
Can.er, Smith, Salter & Barket.I, P.A., Mia.mi, FL; t\llCI Teresa Woody, Spen-
cer, Fane, Britt & Brown, Kansas City, MO, for Defendant. 

ORDER ADOPTING MARCH 7, 1996 
REPORT AND RECOMMENDATION OF U.S. MAGISTRATE JUDGE. 

GRANTING PRELIMINARY INJUNCTION. 
REFERRlNG REPORTING AND MONITORING TO U.S. 

MAGISTRATE JUDGE. AND RESOLV1NG VARIOUS MOTIONS 
This matter comes before the court upon the Report and Rec-

ommendation of United States Magistrate Judge Frank J. Lynch 
Jr., entered March 7, 1996. The defendant filed timely objec-
tions, requiring this courL to make a de novo re.view of the record 
pursuant to 28 U.S.C. § 636(b)(l)(C) and Ruly 72(b) of the Fed-
eral Rules of Civil Procedure. • :r 

Having made a de novo revlew of the recor~, 'tfie·court adopts 
the magistrate judge's findings. Defendant makes numerous 
attacks on the magistrate judge's analysis ofthe_application oftlie 
Resource Conservation and Re.covery Act (RCRA). However, 
the court concludes that the magistrate judge clearly understood 
and properly applied RCRA Section 7002 to the present case. 
Therefore, the Report and Recommendation of Lhe magistrate 
judge is adopted. Accordingly, it is hereby 

ORDERED and ADJUDGED as follows: 
III. DECRETALPROVISIONS ' 

1. The Report and Recommendation of United States Magis-
trate Judge Frank J. Lynch Jr. is adopted. 

2. Plaintiff Fairway Shoppes' [18-1] Motion for Preliminary 
Injunction is GRANTED as detailed below. 

3. Defendant shall immediately cease discharging 
perchloroelhylene and other hazardous wastes. 

4. Pursuant to Federal Rule 65(c), Plaintiff shall post a bond 
in such sum as Magistrate Judge, shall deem proper. The court 
respectfully asks the Magistrate Judge to set the sum of the bond 
(if any) within 15 days from the entry of this order. 

5. No later than 30 days from Lhe entry of this order, Defen-
dant shall submit a report detailing the feasibility of the following 
preventive measures (if such measures are not already in place): 

a) a secondacymmtainrncnt system; and 
b) an impermeab1e:epoxy seal on the bare concrete floor. 

6. Furthermore, as required by the Magistrate Judge, Defen-
dant shall conduct a comprehensive and complete assessment of 
the contamination at the Shopping Center. This assessment shall 
be p~rformed in accordance with the procedures detailed in the 
Flonda Department of Environmental Protection guidance docu-
ment, Corrective Acrion for Contamination Site Cases. The 
Defendant shall submit a copy of Corrective Acrion for 
Contamination Site Cases to the court for the record. The assess-
ment shall be conduct~d.as follo:ws: . • • . • 

.· a) tfo later Jh~ 30 days froi:n·~e·entry ofthi~or9~r, Defen-
dant sqall -file !1 report detailing the steps taken.by it.to complete 
the environmental · assessmen't, : • • 

·b) no later than 60 days from the entry of this order, Defen-
dant shall file a final report which includes the lateral and vertical 
extent of the perc and its related degradation constituents . The 
report shall also include a proposed remediation plan designed to 
prevent further lateral and vertical migration of the contaminant 
plume. 

7. The court respectfully requests that the Magistra~ Judge 
monitor compliance with this order and consider all ·motions 
related thereto, including motions to adjust and amend these 
reporting requirements . 

8. This order does not limit Plaintiff's right to move for addi-
tional relief should the assessment reveal a need for such. In 
accordance with the Magistrate Act, 28 U.S.C. § 63(b)(l)(A), 
and Federal Rules of Civil Procedure 72, all such motions, if 
any, are hereby REFERRED to Magistrate Judge Lynch for final 
disposition or report, as appropriate. • • 

9. Plaintiff Fairway Shoppes' [13-1] Unopposed Motion for 
Enlargement of Time to Respond to Defendant Dryclean U.S.A. 
of Florida, Inc. 's Answer and Counterclaim is GRANTED. 

10. Defendant Dryclean U.S.A. 's [46-1] Motion for Oral 
Argument with Respect to Objections to Lhe March 7, 1996 Re-
port and Recommendation of U.S. Magistrate Judge Regarding 
Motion for Preliminary Injunction is DENIED. 

11. Defendant· Dryclean U.S.A.'s [46-2] Motion to Extend 
Page Limit of Objections to the March 7, 1996 Report and Rec-
ommendation of U.S. Magistrate Judge is GRANTED. 

12. Defendant Dryclean U.S.A. 's [7-1] Application for Lim-
ited Appearance is GRAN1,'ED. Teresa A. Woody, Esq. is rec-
ognized pro hoc vice for the Defenqant. 

13. Plaintiff's July 22, 1996 Motion ~o Expedite Reliolution of 
Motion (or Preliminary Injunction is mooted by this order. 

REPORT AND RECOMMENDATION ON PLAINTIFF'S 
MOTION FOR PREUMTN ARY INJUNCTION 

THIS CAUSE came before Lhe Court upon the motion of 
Plaintiff, Fairway Shoppes Joint Venture, for entry of a prelimi-
nary injunction requiring Defendant, Dryclean U.S.A. of Flori-
da, Inc. ("Dryclean U.S.A."), to cease discharging hazardous 
wastes and to assess and remediate Lhe groundwater contamina-
tion it caused by its past disposal of dry cleaning chemicals at its 
facility at 7100 Fairway Drive, Palm Beach Gardens , Florida. A 
day long evidentiary hearing . was held on January 29, 1996. 
Having considered the evidence offered at hearing, reviewed the 
pleadings and affidavits filed by the parties, and being olherwise 
advised in the premises, the Court finds and rules as follows: 

Findings of Fact 
l. Fairway Shoppes Joint Venture ("Fairway Shoppes") is 

the owner of the Shoppes on the Green Shopping Center located 
at 7100 Fairway Drive, Palm Beach Gardens, Florida ("Shop-
ping Center"). Since 1986, Dryclean U.S.A. has owned and 
operated a dry cleaning business at the Shopping Center. Dry-
clean U.S.A. has been the only operator of a dry cleaning facility 
at the Shopping Center since it was built in 1986. As parl of its 
dry cleaning operation, Dryclean U.S.A. regularly uses the 
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