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STATEMENT OF TRE CASE. 

BBAY IT mglLSE THE cmmt 
This s u i t  was commenced i n  the Circuit C o u r t  

of Pinellas County, by the appellant, L l l l l an  Idae Bay, t o  

compel specific performanae by the appellees, w n  A. 

Salisbury and wife, F&th Fo S a l i s b u ~ ,  of an alleged verbal 

eontract of sale  t o  her of cer tain lands i n  said County; 

and 1s  now before t h i s  6mrt on appeal from an order of the 

Court below, sustaining the appellees' plea of rea judlcata 

to ,  and dirmlsaing the appellant's b i l l  of complaint. 



P~el1minal.y t o  a disausrion of the  questions 

raised on the recorCL, we shal l  reobte br ier ly  the proceedings 

had i n  t h i s  and i n  the former aui t  between the parties. 

The former su i t  was connnenaed f n  the Circuit 

Court of Pinellaa C m t y  by the appellee, L p n  A. 8 a l i s b w ,  

by a b i l l  i n  ohanaery, f f led  on the 24th day of January, 

1984, against the appellant and her brother, James D. Hay, 

seeking a deoree of the Court, ~ u i e t i n g  h i s  t i t l e  t o  the 

property involved i n  the present suit ,  and t o  have declared 

nu l l  and void and stricken of reaord a aertain document 

appearing on the public records of Pinellas County, an8 pur- 

porting t o  give notice tha t  the appellant had purohased said 

property from the said Salisbury, and tha t  she was ~leady, 

able and willing t o  oomply with the terms of the said sale, 

and would expect f u l l  complianae by hfm. (Transcript of Record, 

pages 13, 14, 16 and 16). 

Thereafter, a f t e r  the appellant and her said 

brother had been duly served with a subpoena t o  anlnrer, and 

a f t e r  t he i r  proper general appearance had been regularly enter- 

ed i n  the cause, an answer on the i r  behalf was f i l ed  t o  the 

b i l l ;  and thereaiaer, raid answer m a ,  by appropriate pro- 

aeedinga by the Court, ordered stfieken of reaod ,  and 

thereupon a decree pro confasao was duly taken and entered 

against the appellant and her safd brother. (Tran~cr ip t  of 

Record, pages 19, 20, 21 and 22). 

On the 29th 8ay of April, 1924, a f i na l  decree 

was rendered i n  said aause by the lower Court, sustaining the 

appellee's b i l l ,  ordering the cancellation of said caveat, 

or notioe of purohase, a d  i t s  removal *om the publia reaords 



of Pinellas County, and quieting the appellee's t i t l e  t o  

said lands against said oaveat, and against the appellant and 

her said bpother and against a l l  persons claiming by, through, 

or under them. The decree also grante6 t o  the appellee a 

perpetual injunction against the appellant from thereafter 

asserting any right,  claim, in teres t  or demand in, to, o r  

upon said property. (Transaript of Record, pages 25 and 24). 

appeal by the appellant herein, th ia  Court, 

by a judgment pendered i n  said cause on the 20th 6ay of De- 

cember, 1924, affirmed the decree of the lower Court. 

(~panacr ip t  of Recor6, pages 26 and 27). 

Pending her appeal i n  the former auit,  the 

appellant herein, on the 30th day of June, 1924, ins t i tu te6  

the present su i t  by f i l i n g  a b i l l  i n  the Circuit Court of 

Pinellas County against the appellees, aeeking the speaifio . 
performance of an alleged verbal agreement, whereby the 

appellant claimed t o  be the purchasar from the appellee, 

w n  A. Salisbury, of the property hereinbefore mentioned. 

(Transcript of Record, page8 1, 2, 3, 4, and:S). 

Thereafter, and aft& th i s  Court had affirmed 

the decree of the Court below i n  the former auit ,  the 

appellees herein, on t he  6th day of ~ p r i l ,  1925, f i l ed  t o  

the b i l l  of complaint i n  the ppesent su i t  a plea of r e s  

judioata, aett ing up as a bar t o  the prosecutinn of the 

present sui t  the procedings had i n  the former suit.   ran- 
script  of Record, pagea 7, 8, 9, 10 and 11). 

On the 15th day of April, 1926, the appellant 

f i l e d  what amouated t o  a general replication t o  the appellees ' 



plea of re8 judioata; and thereafter ,  on the 8 th  day of May, 

1925, the  present cause was se t  d m  f o r  hearing, and waa 

heard before the Chancellor on the b i l l  of complaint, t h e  

appellees' plea of r e s  judicata, the appellant 's repl icat ion 

and a s t ipulat ion of counsel, which w a s  eonaidered i n  l i eu  of 

testimony on the iaeuea ra ised by the plea and replication;  

and, upon considerettion of a l l  of which, the  Chancellor 

granted an order sustaining the appellees' plea and, a f t e r  

re fusa l  of her counsel t o  plead further,  dielhissed the 

appellant 'a b i l l .  (!transcript of Record, pages 28, 29, SO, 

31 and 32). 

While we a re  of the opinion, and shall m a t  

atrongly i n s i s t  that ,  t h i s  cauae having been heard i n  the 

Court below upon the appellant 's rep l ica t ion  t o  the appellees'  

plea of rea judicata, t h e r e  i s  but one question before th i s .  

Court, namely, a r e  the arennenta of aald plea auatalned by 

the  f a c t s  upon t h i s  ~ e e o r d t  Nevertheless, we ahall  confine 

the f i r s t  par t  of our br ie f  t o  a diacusslon of the matters 

ra ised by the appellant 'a b r i e f  . 
We agree w i t h  opposing eonnael tha t  the  three  

assignmentrs of e r r o r  on behalf of the appellant, go t o  the 

aame point and r a i s e  but one queation, tha t  is ,  a ta t ing the 

matter i n  dif ferent  language; Did t h e  Court  below eoiumit 

e r r o r  i n  rendering a deoree i n  favor of the  appellees, ma- 

taining the appellees' plea of re8 judicata and dismissing 

the appellant ' er b i l l ?  

A s  we understand the argument presented, counael 



fo r  the appellant are relying upon the following propositions 

as grcnanda for  a reversal of the decree of the C o u r t  belowr 

1. That the b i l l  of conrplaint i n  the former 

sui t  brought by t)pan A. Salisbury against L i l l i an  Mae Hay 

was brought simply and solely fo r  the purpose of removing 

from the reoord a caveat that had been prepared and f i l ed  of 

record i n  the records of Pinellas County, Florida; a d  that ,  

therefore, the Court by i t s  decree i n  the former su i t  

cancelled the caveat of record, but l e f t ,  as  valid and sub- 

s is t ing matter, the contract of which the caveat served 

only as a notice. 

2. That, the agreement of purchase between 

the partiea, being a verbal contraot, and a C o l ~  t of Equity 

being without jiwisdiction generally t o  canoe1 verbal con- 

t racts ,  the Court below had only the powe~ t o  cancel and re- 

move the caveat or  not i te  from the publit  reeoMs; 

And that, therefore, such verbal tontraat re- 

mained a f t e r  the cancellrfion and removal of the oaveat or  

notice thereof, aa a valid subaiating contraot, Which the  

appellant i s  ent i t led  t o  have apeoifically pe~fomned. 

3. That the formerr sui t ,  having been brought by . 

the appellee, 3allsbnry, t o  cancel the oaveat or notice of a 

claim of purchase by the appellant of certain property, anti 

the present sui t ,  having been brought by the appellant t o  

oompel apeoific performance by Sa1iabul.g of the verbal con- 

t r ac t  or agreement fo r  the sa le  and purohase o f  the aame landa, 

of which contract the oaveat Involved In  the former ani t  waa 

a notioe, cannot be aaid t o  be one and the aame cause of 

aotion; and that, therefore, the decree i n  the former aui t  



aannot be plead i n  bar t o  the present auit. 

4. That the appellee, Lyman A, Salisbury, 

having fa i led  i n  the f o m ~  su i t  t o  s e t  out i n  h i s  b i l l  the 

fae ts  leading up t o  the caveat, or t o  s e t  them out as the 

appellant has aet them m t  i n  t h i s  case, the caee as  now 

presented by the appellant, has neveF been adjudiaated, and 

the fac ts  alleged i n  her b i l l  stand admitted on the appellees' 

plea , 

5. That the appellee, Lyman A. Salisbury, 

having a6'oepted and retained One Eundred Dollars ($100.00)~ 

paia by the appellant as  part  of the purchase price for  said 

property, a s  admitted by the plea of r e 8  jndicata, r e l i e f  

ehould have been danied the appellee i n  the Court below on 

the theory that  he who seeks equity, mat do equity. 

We respectfully sublait that there i s  no merit 

i n  e i ther  of  said propositiona, Taking them up for  di8cuasion 

i n  the order mentioned, r e  f i r s t  invite the attention of the 

Cmrt t o  the prayer of the b i l l  i n  the former sui t ,  which se t s  

for th  the purposes of that  suit .  The same appears In  fill 

as followst 

'That t h i s  honorable Court rill entertain th la  

his b i l l  of aomplaint and that  upon f i n a l  hearing thereof 

quiet the t i t l e  of meh premiaea i n  and to  your Orator, 

against the said Li l l ian  h e  Hay and James 'D. Hay, and a l l  

persona claiming by, through, or under them; that the pur- 

port& notice of purchase nay be decreed t o  be a aloud upon 

the t i t l e  of your Orator and removed therefrom, and your 

Orator's t i t l e  quieted thereagainat; that  auch purported 

notiee may be decreed t o  be nul l  and void and of non-effect, 



and s t ~ i c k a n  and cancelled of record; t ha t  the said defendants 

L i l l i an  Mae hy and Jamed D. Hay, may be perpetually enjoined 

from themaf ter  assert ing any t i t l e  In  or t o  such l o t ,  by 

reason thereof, and fo r  such other r e l i e f  general or  special, 

a s  t o  the  Court seem meet and t o  Equity agreeable, w 

It w i l l  be seen f'rom a consideration of the pray- 

er,  taken i n  connection with the allegations of the b i l l ,  

t h a t  the appellee, Lyman A. Salisbury, In  the formdr s u i t  

sought not only t o  have declared nul l  and void the said caveat 

of record, and t o  have the same removed a s  a cloud upon h i s  

t i t l e  t o  said property, but that he sought a l so  t o  qgiet h i s  

t i t l e  t o  said property against a l l  the r ight,  t i t l e ,  i n t e res t  

and demand whish the appellant f i gh t  be alaimlng under and by 

v i r tue  of the contpact of which the caveat was a notice, !i!he 

allegations i n  the b i l l  In  that  respect are  as  follows t 

"That the said L i l l i an  b e  Hay and James D, 

Hay claimed some r ight ,  t i t l e  or in terea t  i n  and to said Lot 

Thmm (3) of the above-desaribed property, a s  against your 

%ator, but have heretofore r epea teay  and now reitxse t o  

l i t i g a t e  the same...4.0.0.4..........baThat said defendantis, 

L i l l i an  Mae Bay and James D, Eay, while refusing t o  l i t i g a t e  

t h e i r  olaims against your Orator or t o  take any steps towards 

the prosecution of the same, have, fo r  t he  purpose of injuring 

your h t o r  and clouding your Orator's t i t l e  and preventing 

the sa le  of said premises, mused t o  be f i l e d  the purpaPtsd 

notice above-mentioned a s  'Exhibit A' ,  a s  a f ~ r e a a i d . ~  

Not only does the language i n  the b i l l  show tha t  

the appellee Salisbury sought t o  quiet h i s  t i t l e  t o  said 

property against the alleged contract of purahase by the  

appellant, but t ha t  he sought a l so  t o  quiet h i s  t i t l e  against 



any and a l l  claims and whatever right,  t i t l e  and in teres t  whieh 

the appellant was making i n  and t o  said property, The 

language of the b i l l  conveyed t o  the appellant express notice 

tha t  the appellee Salisbury then had prospective purehasera of 

such property, who, by reason and on account of said caveat 

and the  olalma of the appellant, were aeclining and refiaing 

t o  acoept hhia t i t l e .  And f'urthermore, the prayer of the 

b i l l ,  seeking an injunction again8t the appellant, sewed 

t o  put her upon notice tha t  she was required t o  appear and 

defend whatever right,  t i t l e  and in te res t  she may have had 

or  was claiming i n  and t o  the property i n  question, We there- 

fore, respectf'tally sablnit tha t  the appellant's flrst propo- 

s i t ion,  tha t  is, that aaid fomner s u i t  was brought simply and 

solely for  the purpose of having said caveat canaelled of 

record, i s  lrot sustained, but i s  absolutely r e f i t ed  by the 

The second proposition re l ied  upon by the . . - .  

appellant i s ,  we believe, wholely unsound. Ho authority l a  

c i ted by counsel supporting the proposition tha t  a Court of 

Equity w i l l  not o r  cannot canoe1 a verbal aontraot, or t o  be 

accurate, t o  deolare void and ineffeative a verbal oontraet, 

and we dare say no authority can be found i n  support of auah 

proposition. Certainly a Court of Equity, where the matter 

i s  properly presented by the pleadings, aan and w i l l  declare 

t o  be void and ineffective verbal agreements Which are tafnted 

with fraud, whi& provide for  the doing of an unlawf'txl thing, 

which a re  i n  contravention of public policy, which are  w i t h -  

out consideration, which have eome t o  an end, which are i n  

violation of the s t a tu te  of frauds, etc., etc., kind8 without 



number, and whether such contracts are d i rec t ly  or  only 

col lateral ly i n  isaue. 

To hold that  a Court of Chancery may cancel a 

written contract, and yet a t  the same time hold t h a t  it is 

powerlesr t o  cancel a verbal contraot, tha t  i s  to  say, de- 

clare such contract nul l  and voi8, would be t o  place verbal 

contraota on a higher plane and i n  a more eecure position 

than those contracts executed and e n t e r d  into with greater 

care and formality. 

The related proposition tha t  the Court below 

had only the power t o  aancel and remove the caveat or notice 

of record, i s  likewise untenable, The contract i t s e l f  was 

the very meat and bled and bone of the transaotion; the 

caveat was merely the shadow. To say tha t  the Court could 

atrlke down the shadow, but could not s t r ike  a t  the very 

heart of the thing which gave substance t o  the  shadow, it 

seems to us, would be stating a prinaiple oontrary to the 

doctrine upon whieh C m r t a  of Chancery a re  founded. 

In  t h i s  conneetion attention i s  again called t o  

the fact  tha t  the appellee Salisbury i n  the former su i t  sought 

not only t o  have the caveat aancelled, but also t o  have f ina l ly  

declared and adjudicated whatever r ight  and intereat  the 

appellant had OF claimed t o  have i n  said property, by virtue 

of her alleged agreement t o  purchase. It would have been an 

id l e  and ueeless thing for  Salisbury t o  have brought su i t  

against the appellant, merely for  the purpose of removing the 

caveat and l e f t  unchallenged and outstanding an appa~ent  claim 

of the appellant i n  and t o  said property. Certainly the 

Chancellor below i n  granting a dearee i n  favor of Saliabnry, . 



quieting hi8 t i t l e  against said caveat and perpetually en- 

joining and res t ra ining the appellant thereaf ter  irom 

asser t ing any r ight ,  t i t l e ,  or  in t e res t  i n  or  to  said propem- 

ty, had i n  mind and considered t h a t  something more was being 

sought than the laere removal of reoord of the  caveat. Cer- 

t a in ly  the Court below did not intend, by the  language of i t s  

decree, t o  grant unto Salisbwy a p ro f i t l e s s  remedy, a 

hollow victory. To have said t o  Salisbury tha t  the Court 

could remove the caveat a s  a oloud that overshadowed h i s  

t i t l e ,  but that it was powerlees t o  adJu8ioate and s e t t l e  

the  r igh t s  of the pa r t i e s  tha t  touched and affectea the t i t l e  

t o  the  property, would have but been invi t ing fbr ther  l i t i g a -  

tion. Having aasnmed jurisdiction, t o  remove the  caveat, 

the Court below, a s  it was f i l l y  just i f ied by the pleadings 

i n  so doing, f ina l ly  declared and adjudicated the r i g h t s  of 

the par t ies  i n  and t o  the subject matter of the  suit .  For 

the reasons stated,  we aoniidently believe that this C m t  

w i l l  agree t h a t  there i s  no merit i n  the  second proposition 

r e l i e d  upon by the appellant. 

A disouasion of the th i rd  proposition re l i ed  

upon by the  appellant, inv i tes  a consideration f irst  of the 

law touching the plea of r e s  judicata. 

m e t h e r  invoked i n  bar of the act ion I t se l f ,  

o r  a a  an estoppel upon a question of fact ,  res judicata is 

something more than a mere matter of pPaabice and procedure; 

it i s  a ru le  of fnndamental and s u b a t a n t f a  justice, mcognieed 

i n  the  judicial  system of a l l  c ivi l ixed uountries, dictated 

by publia poliay and demanded by the very object f o r  which 

ConFts have been established, namely, t o  eeoure the peaee and 



repose of Society by the settlements of matters capable of 

jndieial determlnation. 

83 Standad Encyclopaedia of Pmthdure, 
Pages 8, 9, and 10. 

In  addition t o  being a principle of public 

policy, re8 judicata i s  a lso a matter of private right. 

Putnam Vs, Clark, 30 W e  J* Eq*, 5SS. 

The dis t inat ion i s  sought t o  be made, by some 

of the authorities, between the effeut of a p l o r  judgment 

aa a bar against the plcoaecution of a aeuond aation upon 

the same claim or  demand, and Its effect  aa an estoppel i n  

another aation between the aame parties on a different claim 

or cause of action. But auoh dlatinction l a  without any 

rea l  difference, for  i n  fhe second aation between the aame 

parties, upon a different claim olc demand, a prlor judgment 

operatea aa a bar t o  those mattera i n  issue or  point8 con- 

troverted, upon the determination of which the finding o r  

verdiat waa rendered, as completely and conclusively as i n  an 

aation between the aam partiea upon the aame claim o r  demand. 

Cromuell Va. County of Sac, 94, U.9. 352. 

Where an issue, right, question or fac t  l a  sub- 

mitted t o  a competent jurisdiction, the judgment of tha t  

Court i s  conelusive upon the part ies  and the i r  privies, i n  

every subaequent aetion involving the same isme,  right,  

question, or faot. 

Harris V s .  &son, 126 Tenn. 668, ZS L.R.A. 
(N.s.) 1011; So. Pac. Railroad Co,, Va. 
U o  S o  168 U o S o  1; 42L Ed. 355. 

A judgment i s  cofialueive between the  part ies  

not only as t o  such idsues as  were i n  fac t  deterndned i n  the 



prior  proueeclings, but as  t o  every other matter Which t he  . 
par t ies  mlght have l i t i ga t ed  as an inci&ent to, o r  easential- 

l y  conneoted with, the subjeot matter of l i t iga t ion ,  where 

the same as a matter of f a c t  was o r  #a8 not eonsidesecl. 

Werlein Va, Hew Orleans, 177 U . S .  395; 
Parka Vs. C l l f t ,  9 Lea (Term,) 524; 
m t t l e r  V s ,  Card, 19 Fla. 455, 

The doctsine of r e s  judicata i s  not uonfined 

t o  adjndiaation had a f t e r  t r i a l  an8 verdict or judgment, 

for  It i s  the f i n a l i t y  of the deeision an8 not i ts  nature 

which controls. I f  the judgment i n  question l a  a f i n a l  one, 

it w i l l  estop the par t ies  and t h e i r  pr ivies  aa t o  every 

matter of f ac t  d i ree t ly  determined by it, and also as  t o  

a l l  matters which a re  neuesaarlly inferable irom the 3nQ- 

ment, regardless of whether the judgment was rendered on 

demurrer, or whether it wae rendered by default,  on dismissal 

or non-suit, by confession or consent, o r  by agreement of t he  

part ies,  

23rd Standard Enoyclopaedla of Procedure, 
Pagea 24, 25, 26. 

A l l  points ra ised by the pleadings o r  which 

might be predicated upon them, are  concluded by the default,  

Stelges Va. Simmons, 170 N,C. 42; 
86 SoEe 801, 

The foregoing p ~ i n c i p l e s  an8 the authori t ies  

i n  support thereof, we believe, e t a t e  the law as it i s  

eatabllshed, not only i n  t h i s  State,  but i n  the majority of 

the States  of the Union on the question raised by the 



appellant ' 8 t h i r d  plrop08iti0no The applicat  ion of the  

above principles in-so-far aa this case i s  concerned, b ~ i n g a  

us now t o  a consideration of the  e t ipulat ion of eaaneel, 

which waa f i l e d  i n  the Court below and deemed and t rea ted  

as testimony upon the issues raised by the appellant's 

rep l ica t ion  t o  t h e  appellee's plea of re8 judicata, Said 

s t ipu la t ion  establishes the following f a c t s t  

That the  complainant i n  the former s u i t  and 

the defendant i n  the present eui t  a re  ident ica l  pereons; 

tha t  t h e  complainant i n  the  present s u i t  and the defendant 

i n  t h e  former s u i t  a re  ident ical  persona; tha t  the tmct of 

land involved i n  the former s u i t  a d  the t r a c t  of land in- 

volved i n  the pmsent s u l t  are  ident ical ;  t h a t  the  pro- 

ceedings had i n  the former suit were regular and the Court 

aasumed and had f u l l  and complete ~ r l s d i c t l o n  of the  

par t ies  and of t h e  subject matter of that eui t ;  t h a t  the de- 

oree af the Court i n  the former s u i t  has not been vacated, 

modified or reversed, but on the other ha*, was affi-i: 

by this Court p r io r  t o  the rendition of the dearee below 

i n  the present su i t .  If these had been t h e  only fact8 con- 

tained i n  the s t ipu la t ion  of eaunsel an8 submitted a s  proof 

i n  the cause they would be suff ic lbnt  under the  foregoing . 

author i t ies  t o  susta in  the appellee's pfea of r e s  jadicaeat 

but i n  addit ion t o  such f a c t s  the a t ten t ion  of the Court Is 

special ly  called t o  the following, (quoting f'rom sa id  

s t1pulat ion) t  

"That the alleged contraot of sale  and purehase 

of said land whfoh the complainant, L i l l i a n  &e Hay, i s  seek- 



ing i n  t h i s  cause t o  have speoifioally enforoed, i s  the 

aame and ident ical  aontraet rt?fercad t o  i n  the notice o r  

aaveat which the said James D. Ray had caused t o  be m- 

corded i n  the public records of Pinellas County, Florida, 

a oopy of w h i &  mid  notice waa f i l e d  a s  exhibit,  and made 

a par t  of the  b i l l  of complaint i n  the former s u i t ;  tha t  the 

alleged 'contraat i n  this cause sought t o  be apeci i ical ly  en- 

foroed, was subsisting and a l l  t he  r ights ,  e l a i m  and 

in te res t  of the complainant, L i l l i a n  h e  Hay, touching the  

said  land, had f u l l y  sacrued i n  point of time when the b i l l  

of complaint i n  the former s u i t  was f i l e d  on t h e  24th dsry of 

Januarg, A. D. 1924," (Transaript of Record, pages 30 and 31). 

It is  t rue  that  the  r e l i e f  sought i n  the fomper 

aui t  is  d i f fe rent  from t h e  r e l i e f  smght  i n  the present s u i t ,  

but  both s u i t s  a r e  and were between t h e  aame pa r t i e s  and 

rela ted t o  the same subject m t t e r .  And ars a ta ted  by the ru le  

l a i d  down i n  the  case of Cromell  V s .  County of Sac, supra, 

the  mepe matter of the  alfferenoe I n  the r e l i e f  sought makes 

no difference i n  the effectiveness of the plea of the judg- 
b 

ment o r  decree i n  the former caae a s  a bar  t o  the  proseoution 

of the  present s u i t ,  Whether the plea be termed a bar, o r  

considered a s  an estoppel, makes no difference a s  t o  the re- 

s u l t  , 

We respectfully submit tha t  even i f  the former 

s u i t  had been brought aimply and aolely fo r  the  purpose of 

having said eaveat cancelled an8 atricken of record aa a 

cloud upon Salisbury's t i t l e  t o  the  property i n  question, 

s t i l l  a deeree of the Court below, ordering such caveat t o  



be so aancelled and etrioken would be re6 jndiaata as t o  the 

appellant1. s u i t  f o r  specif ic  performance of the contract 

upon which the caveat ran baaed. The caveat i t de l f ,  whatever 

may have been i t e  l ega l  effect ,  was properly acknowledged 

and otherwise duly authentiuated according t o  law so aa t o  

be en t i t l ed  t o  recordation upon the public reaords of Pinellas 

County, Florida, Nothing appears upon i t 8  faae whfch would 

have warranated the C c m r t  i n  ortlering it aanaelled of reaord, 

and the  record In  t h i s  ORUS9 i s  s i l en t  a s  t o  the  reasons why 

the  Court below ao ordered the same canoelled an8 removed as  

a aloud upon ~ a l i s b u q ' s  t i t l e ,  unless it be tha t  the  Court 

found as a f ac t  tha t  the  contraat batween the partien was a 

verbal aontraat, a8 insis ted upon by the appellant i n  the 

present su i t ,  and that the appellant was not i n  possession of 

the property a t  the  time of the commencement of the former 

aui t ,  And i n  t h i s  connection, we c a l l  the a t ten t ion  of the  

Court apecif ical ly  t o  t he  faa t  t h a t  t h e  Court below did find 

as  a f a a t  "that  the defendants entered into possession of the  

l o t  desaribed i n  the b i l l  of aomplalnt, a f t e r  the f i l i n g  of 

t h i s  The Court below fur ther  found as  a f a c t  t ha t  t h e  

equi t ies  were w i t h  the oomplainant below. (see Final Decree, 

page. 23, Transcript of Record). 

The a t ten t ion  of  the Court 16 called t o  the  

f i r t h e r  f a a t  tha t  the  dearee i n  the former ~ u i t  was based 

not along upon the  decree pro confesso, taken and entered 

therein against the appellant, but  tha t  said cause was 

"heard upon the repart  of He R. Williams, Special &stor  i n  

Chancery heretofore f i l e d  i n  th i s  Coart." what the  report  of . 
the Speolal &ater contained, i s  not dlsolosed by t h i s  reoord. 

That such report ~on ta ined  matters of faa t  aannot be disputed. 



We have a right, therefore, t o  assume, IndeeU the presumption 

of law conclusively is, that said report did aontain the 

proof of eoem fact  neaessary t o  support the decree of the 
t 

Court below, This being tmts, and as before stated, nothing 

appearing upon the face of the caveat, whieh would have 

warranted the Court la ordering i t s  cancellation, we are 

driven irresis tably t o  the conolusion that the faat8 upon 

which the decree of the Court below was based, were sufficient 

t o  show the invalidity or  unenforoibility of the  contraot 

supporting the caveat. 

What was the issue presented t o  the Court b e l m  

i n  the t r i a l  of the former suit? Was it not the validity 

or enforcibili ty of the aontract upon which the caveat was 

founded? was not the right,  t i t l e  and interest  of the appel- 

lant i n  a d  t o  said property by virtue of said contraat i n  

controverayf Indeecl was whether or not the appellant had 

any valid or enforaible contra& a guestion of fact  t o  be 

determined by the Court i n  the t r i a l  of the former sui t?  

We ~espeot fu l ly  submit that there was submitted 

t o  the Court below, i n  the t r i a l  of the fomer sui t ,  under 

proper pleadinga, such issues, mch rights,  and moh questions 

of fact, affeatlng the part ies  to  this sui t  and the sabjeat 

matter of th i s  ma l t ,  as renders the decree of the Cotrt belor 

a f inal  adjudication an€l determination i n  favor of the 

appellee Salisbury and against the appellant herein every 

issue, r ight  and question of fae t  submitted i n  the present 

Harris Vs, Hixson; So. P, R. Company V s ,  
U* S,, supra. 



We assume tha t  if the appellant had seasonably 

and properly made defense i n  the former action, she would 

have plead prcisely the fac ts  which she has s e t  fo r th  i n  her 

b i l l  i n  the present su i t .  Especially are  we Warranted i n  this 

premmption, i n  view of the f a c t  t ha t  her o m  counsel st ipulated 

"that the alleged contraat, i n  t h i s  cause sought t o  be 

specif ical ly  enforced, was subsisting and a l l  the r ights ,  claims, 

and intereat  of the complainant, L i l l i an  lldae Hay, toaching 

the said land had f u l l y  acerned i n  point of time When the b i l l  

of aomplaint i n  the former s u i t  was f i l e d  on the 24th day 

of January, A. D. 1924." (Tranaaript of Recold, pages 30 and 

51). Such being the case under the doctrine of the cases 

of Werlein Vs. New Orleans; Parks V s .  C l i f t ;  Ham-is V s ,  Mason; 

and Mattier V s ,  Card, supra, the f i n a l  decree i n  the former 

s u i t  m a t  be taken as conabslve'betWeen the  par t ies  a s  t o  

a l l  of those m a t t e ~ s  s e t  up and re l ied  upon by the appellant 

i n  the present sui t ,  upon the prinaiple tha t  such decree is 

aonclusive between the  par t ies  not only as  t o  such issues a s  

wepe i n  f a c t  determined upon the pr ior  proeeedinga, but a s  

t o  every other matter which the par t ies  might have l i t i ga t ad  

a s  an inaident t o  o r  essent ia l ly  conneated with the subject 

matter of the l i t i ga t i on ,  Treating the formar su i t  a s  brought 

marsly fo r  the purpose of canaelliqg and removing said caveat 

from the public r e c o d s  of Pinellas County, a s  a aloud upon 

~ a l i s b u r y ' s  t i t l e  t o  said land, an opportunity was offered t o  

the appellant i n  t ha t  su i t ,  i n  f ac t  she was required t o  appear 

as  a party defendant t o  l i t i g a t e  and she might have, had she 

cared t o  do so, l i t i ga t ed  as an incident t o  and a s  eosential- 

l y  conneoted with the sabjeat matter of the l i t iga t ion ,  the 

r ight  which she seeks t o  s e t  up and enforae i n  the present 



s u i t  . 
To sum up our argument on t h i s  phase of the 

case, we respeatf'ully submit tha t ,  aonsidering the former 

s u i t  as having been brought f o r  the ro le  and only purpose of 

cancelling said aaveat of record and removing the same a s  a 

cloud upon Sallsburg's t i t l e ,  sinae the contract i t s e l f  was 

necessarily brought in to  the l i t i ga t ion ,  and since the r igh t s  

and the  in te res t  of the appellant thereunder t o  the property 

i n  question were a necessarg incident t o  and essent ia l ly  con- 

neeted with the subject matter of t h e  su i t ,  the  decree i n  the 

former s u i t  precludes the appellant f r o m  assert ing i n  the 

present s u i t  any r ight ,  t i t l e  o r  in t e res t  i n  the property by 

v i r tue  of said  alleged contraut or otherwise. 

what of the appe l lmt ' s  fourth contention, that 

the  fau ts  s e t  f m t h  i n  her b i l l  i n  the  present case have never 

been l i t iga ted ,  but tha t ,  an the other had ,  stand admitted by 

the appellees ' plea? 

The material al legations of her b i l l  are;  

(a )  n a t  she m%&red in to  a verbal agreement 

with one of the appellees, whereby she became the  purchaser 

of the  land i n  question; 

(b) That she paid a par t  of the purthase price 

and was l e t  in to  possession of the  property a t  the time of 

the making of said agreement ( the 5th day of January, 1 9 2 3 ) ~  

( t )  And t h a t  she was ready, able and willing 

t o  comply with the terms of said agreement. 

Were not a l l  of these f a a t s  neaessarily &awn 

i n t o  i s m e  i n  the former su i t?  Let us  look t o  the b i l l  of con+ 

p la in t  i n  the former 6uit. Salisbury alleged i n  h i s  b i l l  the  

existence of record of the  notice tha t  the appellant elaimed t o  



be the purchaser of said M d ,  and that  shw was ready, able 

and willing t o  eomply w1tht.he terms of her contract of 

purohaee, Could the appellant have desired a more accurate 

statement of her olairnf Sa l i sbaq  se t  up i n  h i s  b i l l  the 

very t hing wh ah she conceived t o  be a suificient notioe of 

her olalm. 

'Phe b i l l  i n  the former su i t  further alleged; 

*that the said Li l l ian  Mae Hay.. . . . . . . . . . . .claimed some 

right, t i t l e ,  or interest  i n  and t o  the said property," 

(Transoript of Reoord, page IS). Waa th i s  not a generaus, 

as  well as a t m e  statedbat o r  fact? 

The appellant's claim, as  alleged i n  her b i l l ,  

that  she had been Eat into possession of' .said property a t  the 

time of the making of said oral  agreement, was put direet ly 

i n  issue by the allegations of the b i l l  i n  the former sui t ,  

for  it w a s  therein speaifioally alleged "that the said Lot 

Three (3) i s  unimproved and i s  not in  the aatual possession 

of any person, bat is in  the constrnctlve posae88ion of your 

Orator as  a resul t  of the reoord of h i s  t i t l e  deedsow (Tran- 

s o r l p t  of Record, page 13). firthemore, the b i l l  i n  the 

fomer su i t  alleged that  while refuaing to  l i t i g a t e  her elalms 

againat the appellee, orbto take steps towards the proaeoution 

of the same, the appellant had, fo r  the purpose of injuring 

the appellee and preventing the sale of h i s  aald property, 

caused said purported notloe t o  be f i l ed  of reoord, 

Thua, there was put direct ly i n  issue the 

ultimate facts  upon whiah the appellant i s  relying for re l i e f  

i n  her present suit. Bow can it more clearly be shown by 

argument, or how bet ter  demonstrated, that  the facts  8et forth 



i n  the appellant's b i l l  were adjudicated i n  the former s u i t  

than by the foregoing simple r ec i t a l  of the matters t o  be 

found In t h i s  reeord. Were there any doubt remaining, it would 

be remooed by the finding of fac t  i n  the decree of the Chan- 

cel lor  i n  the former sui ts  "that the defendant8 entered into 

possession of the  l o t  desorihed i n  the b i l l  of complaint, 

a f t e r  the f i l i ng  of t h i s  suit.w (T~anscript  of record, page 

13). 

Bow, upon reason, can it be said that  the 

appellees' plea admits as t m e  the al5egations i n  the 

appellant's b i l l  tha t  she was l e t  into possession of the 

property i n  aontroversy before the f i l i ng  of the b i l l ,  i n  the 

former sui t ,  when the Court by a salsnm dearee found as  a 

fac t  tha t  such allegation was untrue? How can any fac t  which 

she alleges i n  her b i l l  be taken as admitted which even tends 

t o  v i t i a t e  her b i l l ?  What purpose could poeeibly be eellred 

by the plea of res  judica%a i n  any case where applicable, i f  

the facts .  alleged i n  a subsequent sn i t  were, upon the f i l i ng  

of such plea taken as  admitted? No decree would be final,  

i f  such were the law. 

Bow as to  the appellant's f i f t h  proposition, 

tha t  the said Salisbury, having aocepted and retained One 

Hundred Dollars (#100.00) paid to  him by the appellant as 

part  of the purchase price of said land, should be denied 

equity beaauae he has not sought t o  do equity by returning 

t o  the appellant the money so paid t o  him, As we ullderstand 

it, th i s  salient prinaiple of equity jurieprudence only applies 

t o  those who invoke the aid of the Court, a d  not t o  the de- 

fendant who i s  perforce brought into Court against his  w i l l .  



Thua f a r  we have endeavored and i n  the main we 

think we have succeeded i n  confining our twgcment t o  the 

propositions raised by the appellant upon the hypothesis 

tha t  the former au l t  Was brought by the appellee Salisbury 

solely and alone for  the purpose of having the appellee's 

caveat declared ml l  and void and stricken of record. We 

desire now t o  discuss the fomer  su i t  as a s a l t  t o  quiet t i t l e ,  

a phase of that  case entirely ignored by the opposing counsel 

i n  their  br ief ,  

The jariadiotion of Courtr of Chancery t o  quiet 

t i t l e  and remove clouds has been enlarged and artended by 

s ta tu te  i n  t h i s  State. 

Seotions 3212 and $215 of the Revised 
General Statutes of Florida, 1920; 

Clsments f a ,  Baker, 73 Fla, 6 .  

The set t led rule is, tha t  i n  b i l l s  t o  remove 

clouds fiom the t i t l a  t o  rea l  estate,  it mst be a h m  tha t  

the complainant was i n  poasession of the land when the b i l l  

was f i led ,  or tha t  the land was wild and nno~cupied. 

Watson V s .  Holiday, 37 Fla. 488. 

One who olalms t i t l e  t o  land, legal  In i t s  

character, cannot maintain a b i l l  t o  remove a cloud upon h i s  

t i t l e  against a person i n  possession of the land. 

Gamble Vs, Hamilton, 
51 Fla. 401. 

In  su i t s  t o  quiet t i t l e ,  the complainant must show 

the val idi ty of his own t i t l e  and tha invalidity of the t i t l e  

t o  U s  opponents. 

Houston V l .  'McEInnej, 
54 Fla. 600. 



Under t h i s  s t a te  of the law the appellee Salisbnrg 

f i l ed  the former s u i t  alleging, among other thlnga, that  he 

was the owner i n  fee of the property i n  question; that said 

property was wild and animproved land, and not i n  the aetual 

possession of any person, but t h a t  he was i n  aonatructive 

possesalon thereof; tha t  the appellant had aauaed t o  be pre- 

pared and put of recol.8 i n  the public reaorda of Pinellaa 

County a caveat or notice of purchase by her of said lands, 

whioh had the effeot of alouding the t i t l e  t o  h i s  property; 

tha t  the appellant was claiming aome right, t i t l e  or  intereat  

i n  $he proper- which shs had repeatedly refused t o  l i t i ga t e ;  

and tha t  by reason of said caveat and the claims of the appel- 

lant,  proapeetive purohaaera fiom the appellee ware &eallning 

and refusing t eaaaep t  h i s  t i t l e  t o  said property; and upon 

saah allegations the appellee pmyed a general deuree against 

the appellant quieting h i s  t i t l e  t o  said property against a l l  

the  right,  t i t l e ,  interest  and claim which she had or wae 

making i n  and t o  said property, and prayed apeolf iaa l l j  that 

said uaveat be deolared nu l l  and void and canoelled of record 

as  a aloud upon h i s  t i t l e ;  and he further prayed that  the 

appellant be perpetually enjoined from thersafter asserting 

any right,  t i t l e  or in teres t  I n  and t o  said property. 

The appellant was made a party defendant t o  the 

b i l l  i n  that aause by the service upon her of a subpoena t o  

answer duly issued, and she entered her general appearance t o  

the b i l l .  Due t o  no fau l t  of the appellant, and for  reasons 

not appearing i n  the record, she negleated or fa i led  t o  make 

proper defense t o  the sui t ,  which proueedecl i n  due course t o  

a f ina l  dearee by a Court of competent ~ r i s d i c t i o n ,  which 

aasumsd and had f u l l  and complete j n r i~d ic t i on  of the part ies  

and of the subjeat matter of the snit.  The decree thua render- 



ed basett upon the b i l l  of complaint, the dearee pro eonfessa 

regularly taken an8 entered against the appellant, and the re- 

por t  of the Special Master, i n  soleran words dealared; AIt is, 

therefore, ordered, adjudged and deareed that  as against the 

defentiants, L i l l i an  h e  Hay and James Do Hay, the caraplainant, 

%man A. Salisbnrj, i s  the owner i n  fee simple of Lot Thme 

(3) of We Fo ~rai th ' s  replat  of Blook Five ( 5 ) ,  Lakeaitie Sub- 

division i n  the City of St. Petersburg, Pinellas County, Florida, 

free and clear of a l l  alaims of the defendants, James D. Hay 

and Lil-lian Mae Hay, or  any person claiming by, through or 

under them or  e i the r  of them. !&at the purported notiae of . 
purchase heretofore f i l ed  i n  the offiae of the Clerk of the  

Cirauit Court of Pinellas County, Florida, a s  recorded in  Deed 

Book 346, page 170, be, and the same is hereby declared and 

decreed t o  be aancelled, nul l  and void and of non-effect and 

the t i t l e  of said complainant be, and the same i r  hereby qulet- 

ed thereagainst and against the tiefendants, Jamea D. Hay and 

Li l l ian  &a Hay, and eaeh of them, and against a l l  persons 

claiming by, through or under them. 

the defendants, James Do Hay and Li l l ian  

Bdae Hay, be, and they are hereby perpetually enjoined from 

hereafter asserting any right,  t i t l e ,  claim, intereat,  or demand 

in, upon or t o  the said Lot Three (3) of W. F. Smith's replat  

of Blook Five (5) of Lakeside Subdivision, as  aforesaidow 

Hcnr can it be said i n  t h i r  ru i t  betweenthe same 

parties, tha t  the decree i n  the former su i t  dl& not f ina l ly  

adjudicate and determine e v e q  right, in teres t  and claim which 

the appellant l a  now seeking t o  s e t  up and enforce i n  the  

present auit? How can it be said, a f t e r  t h i s  C o u r t  has 

affimml mch deame, that  the appellant l a  ent i t led t o  the 



equitable re l i e f  of the ~ p e a i f i c  perfoxmanee of a contraat t o  . 

purohase said land, a aontract whlch was i n  existenoe long 

before the former su i t  was uomenaed and under which the 

appellant was claiming r ights  which had fu l ly  aacrued i n  point 

of time and which she had repeatedly remeed t o  l i t i ga t e ,  

The case i s  too plain fo r  argusbnt. However, we desire t o  

e a l l  the attention of the Court t o  three oases tmating of the 

effeat  of decrees redered  i n  su i t s  quieting the t i t l e  t o  

property, as against claims sought t o  be se t  up i n  tubsequent 

su i t s  by defendants i n  former suits. 

In  the case of Morarity Va, Callmay, 134 Ind. 

503, 34 AeE, Rep. 226, it appeared from the evidence tha t  the 

land deacrlbed i n  the compXaint was aonveyed by the appellmer, 

King an8 ging, t o  the appell-t on the t h i H  day of June, 1879, 

King and King a t  the time of the oonveyance, were husband and 

wlfe, and held the land by entireties. A t  that  date, Phoebe 

King, the wife, waa a minor, under the age of twenty-one years, 

She became twenty-one years of age on the fourth day of April, 

1881, and a t  once repudiated the conveyanae made by her and 

her huaband and seroed upon the appellant a m i t t e n  notiae of 

her intention t o  avoid the deed, on caaconnt of her Irminori%y a t  

the date of Its execution, She subsequently brought nuit i n  

the Clinton Cireuit Cmrt t o  set  aside the deed, and quiet her 

t i t l e  t o  the land, in  which action she was suceessfil. After 

quieting her t i t l e ,  she a d  her husband eonveyed the land t o  

the appellee Callowaye During the time the appellant held 

the lane umler the deed from Klng and Klng, he purchased the 

same a t  a sale for  delinquent taxes, He also perfomned labor 

i n  the eonatnxation of a public dl tah during tha t  period, 

for  Whieh the land had been asaeased. These were the matters 



fo r  whieh he sought reuovery i n  tha t  aation* It was aontend- 

ed by the appellees that  the appellant was estopped by the de- 

cree quieting t i t l e  f'rom asserting any l i en  on the land em- 

i s t ing  prior t o  the date of such decree; while the appellant 

cdntendad, that the primary objeat of the former sui t  betag t o  

avoid the deed executed by Phoebe King while a minor, no aueh 

estoppel existed. The Court held that  the decree quieting 

t i t l e  as  against any olaim t o  the land described by the com- 

plainant held by the appellant a t  the time such dearee was 

rendered, entopped him from l a t e r  asserting any such claim. 

Said the Court8 

wIf they were valid liens, they should have been 

se t  up by way of cross complaint i n  the action t o  quiet t i t l e  

and saved from the operation of the  decree. To permit the 

appellant t o  assert  these supposed l iens  now would be t o  hold 

tha t  the t i t l e  bb the appellees t o  the l a d  desuribed i n  the 

complaint was not quieted, notwithstanding a generaldeeme 

of the Caurt of competent jurisdiution t o  the effeot that  suah 

t i t l e  i s  quieted, as  against a l l  claims of the appellant." 

In  Green V s ,  Glynn, 71 Idl. 536, the Court said 

i n  passing upon the ef fea t  of a decree quieting t i t l e t  'If 

one brought in to  Court, being not ohlg allowed f u l l  opportunity 

t o  asser t  mah claim as he may hare, but dlreotly challenged t o  

do 80, neglects t o  use this  opportunity expressly afforded 

h i m ,  he haslno r ight  t o  again vex the hart or  the ulaimant 

adversely t o  h i m  by inat i ta t ing a new and d i s t inc t  aation against 

the party who saaanoned him i s t o  Court ." 
In  Bawklns V r .  Taylor, 128 Ind* 431, 27 WOE. Rep, 

1117; the Court, under a s ta tu te  providing that a wid= who 

remrr iea  a i l e  holding lands by virtue of a previous mamiage, 



shall  not al ien wch land with Ot. without her huabandls assent , 
and, if she die during anch marriage, the land shal l  go t o  her 

ahlldren by the previoaa marriage, held that  where, before - 
the seoond marriage a widow and her obildren conveyed the i r  

inherited land and the grantee, i n  a 8ult wherein both the widow 

and the children were made defendants, quieted t i t l e ,  the de- 

cree estopped the ohildren from d i~pu t ing  a f t e r  the ridaw'a 

death her right of alienation, sinue though the i r  r ights  did 

not accrue un t i l  a f t e r  her death, they had had an opportunitJ 

t o  l i t i g a t e  the vs l id i ty  of her alienation. 

The foregoing are by no mane a l l  of the oases . 

relating t o  the effect of deorees quieting t i t l e  under air-  

camstanoes similar t o  the ease a t  bar, but they very well 

i l l u s t r a t e  the rule uhieh ebtains, ao far a r  r e  have been 

able t o  asuertain, i n  a l l  of the States of the Union. Indeed, 

we have been unable t o  find any oase where, af ter  the rendition 

of a d e c ~ e e  quieting the t i t l e  t o  rea l  estate, the defendant 

has been pellmitted i n  a snbsequent m l t  t o  se t  up any right, 

t i t l e ,  claim or  intercat which had aacmed or wa8 i n  exiatence 

a t  the time of the omencement of the former suit.  We con- 

fidently be l iwe  that th i s  Court rill approve the prinaiplea 

announced i n  the above quoted eases an8 -11 hold that  the 

appellant ' 8 present su i t  i s  barred, or tha t  8he l a  ertopped 

from setting up i n  the present s u i t  any olaim whatsoever in  and 

t o  the property in question. 

But before leaving t h i s  phase of the ease, we 

desire t o  c a l l  t o  the attention of the Court again the finding 

of fac t  i n  favor of the appellee by the Cmrt below i n  the f o m r  

m i t t  "that the defendants entered into possession of the l o t  

deaoribed i n  ths b i l l  of complaint a f t e r  the f i l i ng  of thiu 



sui t ;  and that the equities are w i t h  the  aomplainant.......... 

.,...,....,!!!hat the defendants, James D. Hay and Lil l ian  Mae 

&y, and each of them, be, and they are hereby required t o  re- 

linquiah posseeaion of said lot.,~..,,..~.,,.,..~.~~~~and t o  

vaeate the aame within a periad of t h i r t j  (30) days -om and 

a f t e r  the  entry of t h i s  decree.* We mupeetfil ly subrnit t h a t  

t h i s  finding of faut by the eou* below ia the former m a i t  

se t t led  once and for  a l l  the r ight  of the appellant t o  have a 

decree for the apecifia perfollmance of her alleged verbal 

contratt of purchase. The set t led law of t h i s  State i s ,  that 

a verbal aontract i s  not the ~ u b j e a t  of a dearee for specifiu 

performance, unless a t  the time of the commencement of the 

suit ,  the complainant is' r i gh t f i l l y  i n  possession of the 

property. 

Price Ve, Price, 17 ma. 605; 

Neal Va. Gregory, 19 Fla. 366. 

So, it seems t o  us, that even if  the decree of the 

Court below should be reversed and t h i s  tatase remanded for  an 

answer by the apptlleels and for  f'urther proaeedings, that no 

matter what the autaom of the ease might eventually be, the 

,compSainant would never be i n  a position ent i t l ing  her t o  a 

specific performanoe of the allegud contract, To hold other- 

wise, would be i n  eifeut  saying tha t  the G o a r t  below eould i n  

one case hold that a certain condition exiated as  a fact,  and 

i n  a aubaequent su i t  between the same part ies  involving the 

same matter, hold that  such a condition did not i n  fact exist  

a t  a l l .  

Even i f  the C a r t  below had not found a s  a fac t  

that  the appellant had not entered into possession of the 

property i n  controversy before the eomenceaasnt of the former 



sui t ,  and had not held tha t  she was ~rongfb l ly  maintaining 

posseasion a t  the Bate of the decree, the faot of her non- 

possession of said property would nevertheless be inferable 

from the deoree i n  favor of the appellee quieting his  t i t l e  

t o  said l a d .  

Watson Vs, Holidan a d  

Gamble V s ,  Hamilton, above. 

One other proposition whioh, we think, i s  oon- 

t ro l l ing  i n  t h i s  oase, and tha t  i s  the effeet  of sett ing the  

case a t  bar .for hearing i n  the Cmpt below upon the appellees' 

plea of r e s  juUicatdl and the a ppellant ' 6  replication thereto. 

Counsel for  the appellant have correotly stated 

the law upon t h i a  phase of the oase, and i n  s o  stating it, 

have atated t h a ~ e l v e a  out of Court. On Page Six of t he i r  

br ief ,  they have t h i s  t o  say t 

')Pie admit the ent ire  suffioiency of the plea and 

stake the resul t  on i t s  fa la i ty  i n  facts. 

"18 C ~ Q .  896. 

"18 Ency. Pleading a d  Practice, 885. 

* ~ s  a replication conveys the sufficiency of the 

plea, the whole case turns on the determination of the issues 

so made. If the d e f d a n t  proves hi8 plea, the b i l l  should be 

dismissed e i ther  as  a whole, or t o  the extent covered by the 

plea." 

Upon the f i l i ng  of the plea res  judicata t o  the 

b i l l ,  two cousubs are open t o  the oomplainant; he may ei ther  

se t  the plea f a r  hearing o r  he may f i l e  a general replication 

thereto. If he s e t s  the plea for  hearing, he thereby adznits 

the t m t h  of the faots set  up i n  the plea, a d  merely t e s t s  



the auf f ie ieng  of the plea i n  form and substance as a defense 

t o  the ent i re  b i l l .  If he f i l e s  a replication t o  the plea, 

he thereby a h i t  a the sufficiency i n  form and substance of the 

plea as  a defense t o  the ent ire  b i l l .  

Spaulding V s  . E l 1  worth, 
39 PTa. 76. 

lfhe complainant did not choose t o  t e s t  the mf- 

ficiency of the plea i n  the oaae a t  bar, but, on the other 

hand, f i l ed  a pleading thereto w h i c h  amounted t o  and was 

deemed and treated by the Court below a s  a general . r ep l$~a t ion  . 
%ch being the case, We, therefore, respectfully submit tha t  

the ent ire  argument made by the appellant i n  the brief  of her 

counsel, goes t o  bat one point and tha t  is, the aufficlency 

of said plea i n  subetance; the argument being tha t  the former 

s u i t  and the peeen t  su i t  between the same part ies  are  not 

identical  i n  eubjeat matter. We respectfully submit that t h i s  

was a question of l a w ,  and should have been ra ised  i n  the lower 

C o u r t  by sett ing the plea fo r  argument. 

18 Enuy. Pleading and Practice, 
page 689. 

Wherein it i e  saltlo *If the complainant repl ies  t o  a plea, do- 

nying the f ac t s  al leted therein, he thereby admlts tha t  lt i s  

sufficient i n  form and substanee aa a defenae t o  the entire 

b i l l ,  and if  the allegations of the b i l l  are established, the 

b i l l  must be dismissed without reference t o  the e m i t i e s  arising 

from the f ac t s  therein averred, which are not met by the plea; 

and th i s  resul t  w i l l  follow even though the averment of faate 

would not have authorized a judgment, bad the plea been set  

down f 6r argument .* 
So that, %he only question before t h i s  Court i s  a 



question of fact  and tbat i s ;  Does 'the stipulation entered 

into by and between counael msta in  the averments of the appel- 

lees' plea, of rss judicata? We shal l  not take up the further 

time of the Court by quoting again from that stipulation. The 

Court w i l l  see by referenee t o  the record that  the appellees 

set  up i n  their  plea of r e s  judicata a f u l l  history of the pro- 

aeedings in  the former su i t  an8 made as  exhibits thereto a l l  of 

the lnaterial part@ of the record i n  t h e  former suit .  The 

st ipulat ion of counsel establishes as  a fact  the proaeedings 

had i n  the former sui t ;  idtentiflea the subject matter of both 

suite, the identity of the caarea of action, the ident im of 

the persons and part ies  t o  the action, and the identity of 

the quality i n  the person for  and againat whom the claim i s  

made. So t h a t  every averment of fact  contained i n  the plea l a  

amply supported by the stipulation of fact  entered into by 

counsel and whioh was tmated by the C o u r t  as testimony in the 

oause. 

The Court below, having found that  the evidence 

eabdt ted  upon the iasues raised by the plea and the repliaation 

thereto fu l ly  sustained said plea; the deeree of the Court 

should not be revertied unless it manifestly appeas that the 

Court was i n  erros i n  such finding. In eonclueion, therefore, 

we moat earnestly ins ia t  that  the appellant was afforded an 

opportunity i n  the fonner suit t o  l i t i g a t e  the claim whioh she 

now seeks to  enforce, i n  fact ahe was direatly challenged to  

do 80, and having negleoted or  fai led t o  l i t i g a t e  such claim, 

it i s  now too l a t e  a f t e r  a psonouncement of a general decree 

quieting the appellees1 t i t l e  for  her t o  undertake by subsequent 



I 

ppoceedings, t o  se t  up the clairn+hich she e-16 and should 

have l i t igated  in the f0-r proceedings. 

Reapeotf'ullp submitted, 


