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STATEMENT OF THE CASE.

MAY IT PLEASE THE COURT: |

This suit was commenced in the Circuit Court
of Pinellas County, by the appellant, Lillian Mae Hay, to
compel specific performance by the appellees, Lyman A.
Salisbury and wife, Ruth F. Salisbury, of an alleged verbal
contract of sale to her of certain lands in said County;
and is now before this Court on appeal from an order of the
Court below, sustaining the appellees' plea of res Judicata
to, and dismissing the appellant's bill of complaint.



- Preliminary to a discussion of the questions
'raised on the record, we shall rectte briefly the pfoceedings‘
had in this and in the former sult between the parties,

.The former suit was commenced in the Cirecuit
Court of Pinellas County 5y the aﬁpellee, Lymen A, Salisbury,
by a bill in chancery, filed on the 24th day of January,.
1924, against the appellant and her brother, James D, Hay,
seeking a decree of the Court, quieting his title to the
property involved in the present suit, and to have declared
null and void and stricken of record a certain document
appearing on the publiec records of Pineilas County, and pur=-
porting to give notlce that the appellant had purchased Said
property from the said Salisbury, and that she was ready,
able and willing to comply with the terﬁs of the said sale,
and would expect full compliance by him. (Transeript of Record,
pages 13, 14, 165 and 16).

Thereafter, after the appellant and her said
brother had been duly‘served with a subpoena to answer, and
after their proper general appearance had been regularly enter-
ed in the cause, an answer on theié?bqhalr was filed to the
bill; and thereafber, said answer was; by appropriate pro-
ceedings by the Court, ordered stricken of record, and
thereupon a decree pro confesso was duly taken and entered
against the appgllant and her said brother. (Transcript of
Record, pages 19; 20, 21 and 22), |

On the 29th day of April, 1924, a final decree
was rendered in said cause by the lower Court, sustaihing the
appellee's bill, ordering the cancellation of said caveat,

or notice of purchase, and its removal from the public records



of Pinellas County, and quieting the appellee's title to

said lands against said caveat, and against the appellant and
her said brother and against all persons claiming by, through,
or under them. The decree also granted to the appellee a
perpetual injunction against the appellant from thereafter
asserting any right, claim, interest or demand in, to, or
upon said property. (Transeript of Record, pages 25 and 24),

On appeal by the appellant herein, this Court,
by a judgment rendered in said cause on the 20th day of De-
cember, 1924, affirmed the decree of the lower Court.
(Transeript of Record, pages 26 and 27),

Pending her appeal in the former suit, the
appellant herein, on the 30th day of June, 1924, instituted
the present suit by filing a bill in the Circuit Court of
Pinellas County against the appellees; seeking the specific
performance of an élleged verbal agreement, whereby the
appellant claimed to be the purchaser from the appellee,
Lyman A. Salisbury, of the property hereinbefore mentioned.
(Transcript of Record, pages 1, 2, 5, 4, and:5),

Thereafter, and artér this Court had affirmed
the decree of the Court below in the former suit, the
appellees herein, on the 6th day of April, 1925, fi1led to
the bill of complaint in the present suit a plea of res
judicata, setting up as a bar to the prosecution of the
present suit the proceedings had in the former suit. (Tran-
soript of Record, peges 7, 8, 9, 10 and 11),

On the 15th day of April, 1925, the appellant
filed what amounted to a general replication to the appeileee'



Plea of res judicata;‘and thereafter, on the 8th day of May,
1925, the present cause was set down for hearing, and was
heard before the Chancellor on the bill of complaint, the
appellees’ plea of res judicata, the appellant's replication
and a stipulation of counsel, Which was considered in lieu of
testimony on the issues raised by the plea and replication;
and, upon consideration of all of which, the Chancellor
granted an order sustaining the appellega"plea and, after
refusal of her counsel to plead further, dismissed the
appellant's bill, (Transcript of Record, pagés 2e, 29, 30,
31 and 32),

ARGUMENT _

While w@lare of the opinion, and shell most
strongly insist that, this csuse having been heard in the
. Court below upon the_appellant's replication to the appellees'
plea of res judicata, there is but one question before this:
Court, namely, are the averments of said plea sustained by
the facts upon this record? Nevertheless, we shall confine
the first part of our brief to a discussion of the matters
raiséd by the appellant's brief.

| We agree with oppbsing counsel that the three
’asaignmenta of error on behalf of the appellant, go to the
same point and raise but one question, that is, stating the
matter in different language; Did the Court below commit
error in rendering a decree in favor‘or,thefappqllees, susg~
‘taining the appellees' plea of res judicata and dismissing
the appellant's b111? |

As we understand the argument presented, counsel



for the appellant are relying upon the following propositions
as grounds for a reversal of the decree of the Court below: |
| le. That the bill of complaint in the former
suit brought by Lyman A. Salisbury ageinst L1111an Mae Hay
was brought simply and solely for the purpose of removing
from the record a caveat that had been prepared and filed of
record in the records of Pineilas County, Florids; and that,
therefore, the Court by its decree in the former suit
" cancelled the caveat of record, but left, as valid and sub-
slsting matter, the contract of which the caveat served
only as a'notice. ‘

- 2. That, the agreement of purchase between
the parties, being a verbal éontract, and aYCGu?t of Equity
being without jurisdiction generally to cancel verbal con-
tracts, the Court below had only the power to cancel and‘re-
move the caveat or notice from the public records;

And that, therefore, such verbal contract re-
mained after the cancellation and removal of the caveat or
notice thereof, as a valid subsisting contract, which the
appellant 1s entitled to have specifically performed.

S. That the former suit, having been brought by
the appollee,'Salisbury, to caﬁcel the caveat or notice of a
claim of purchase by the appellant of certaln property, and
the present suit, having been brought by the appellant to
compel specific performance by Salisbury of the verbal con-
tract or agreement for the sale and purchase of the same lands,
of which contract the caveat involved in the former suit was
a“notige,vcannot.bq sald to be one and the same cause of

action; and that, therefore, the decree in the former suit



cannot be plead in bar to the pregent suit.

4. That the appellee, Lyman A. Salisbury,
having failed in the former sult to set out in his bill the
facts leading up to the caveat, or to set them out as the
appellant has set them ocut in this case, the case as now
presented by the appellant, has never been adjudicated, and
the facts alleged in her bill stand admitted on the appellees’
plea. _

5. That the appellee, Lyman A. Salisbury,
having s¢eepted and retained One Hundred Dollars ($100.00),
paid by the appellant as part of the purchase price for said
property, as admitted by the plea of res judicata, relief
should have been denied the appellee in the Court dbelow on -
the theory that he who seeks equity, mast do'equity.

We respectfully submit that there is no merit
"~ in either of saild propositions., Taking ﬁhem up for discussion
in the order mentioned, we first invite the attention of the
Court to the prayer of the bill in the former suit, which sets
forth the purposes of that suit. The same appears in full
as follows? |

"Fhat this honorable Court will entertain this
his bill of complaint and that upon final hearing thereof
quiet the title of such premises in and to your Orator,
against the said Lillian Mae Hay and Jhmes.D._Hay, and all
persons claiming by, through, or under them; that the pur-
ported notice of purchase may be decreed to be a cloud upon
the title of your Orator and removed therefrom, and your
Orator's title guieted thereagainst; that such purported

notice may be decreed to be null and vold and of non-effect,



and stricken and cancelled of record; that the said defendants
Li1lian Mee Hay and Jameé D, Hay, may be perpetually enjoined
from thereafter asserting any title in or to euch‘lot, by
reason thereof, and for such other relief general or special,
as to the Court seems meet and to Equity agreeable,"”

It will be seen from a consideration of the pray-
er, taken in connection with the allegations of the bill,
that the appellee, Lyman A. Salisbury, in the former suilt
sought not only to have declared null and voild the said cavesat
of record, and to have the same removed as a cloud upon his
title to sald property, but that he sought also to quiet his
title to saild property against all the right, title, interest
and demand which the appellant might be claiming under and by
virtue of the contract of which the caveat was a notice. The
allegations in the bill in that respect are as follows:

"That the said Lillian Mae Hay and James D.
Hay claimed some right, title or interest in and to said Lot
Three (3) of the above-described property, as against your
Orator, but have heretofore repeatedly and now refuse to
litigate the same......................Thet said defendenta,
Lillian Mae Hay and James D. Hay, while refusing to litigate
their claims against your Orator or to take any steps towards
the prosecution of the same, have, for the purpose of injuring
your Orator and clouding your Orator's title and preventing
the sale of said premises, caused to be filed the purported
notice asbove-mentioned as 'Exhibit A', as aforesaid."

- Not only does the language in the bill show that
the appellee Salisbury eonght to quiet his title to said
property against the alleged contract of purchase dby the
appellant, but that he sought also to quiet his title against



any and all elaims and whatever right, title and interest which
the appellant was making in and to said property. The
langnage of the bill conveyed to fhe appellant express notice
that the appellee Salisbury then had prospective purchasers of
such property, who, by reason and on account of said caveat
and the claims of the appellant; were declining and refusing
to accept his title. And rurthermore,}the prayer of the

b11l, seeking an injunction against the appellant, served

to put her upon notice that she was required to appear and
defend whatever right, title and interest she may have had

or was claiming in and to the property in queation. We there-
fore, respectfully submit that the appellant's first propo-
sition, that is, that said former suit was brought simply and
solely for the purpose of having said caveat cancelled of
record, 1s not sustained, but 1s absolutely refuted by the
record, _

- The second proposition relied upon by the
appellant is, we believe, wholely unsound. No authority 1is
cited by counsel supporting ﬁhe proposition that a\Court of
Equity will not or cannot cancel a verbal contract, or to be
acéurate, to declare void and ineffective a verbal contraét,
and we dare say no authority can be‘round in support of such
proposition. Certainly a Gourt of Equity, where the matter
is properly presented by the pleadings, can and will declare
to be vold and ineffestive verbal agreements which are tainted
with fraud, which provide for the doing of an unlawful thing,
which are in contravention of public policy, which are withe
out consideration, which‘have come to an end, which are in

violation of the statute of frauds, etc., etc., kinds without



number, and whether such contracts are directly or only
collaterally in issue.

To hold that a Court of Chancery may cancel a
written contract, and yet at the same time hold that it 1is
powerléss to cancelya verbal contract, that is(to say, de-
clare such contract null and void, would be to place verbal
contracts on a higher plane and in a more secure position
than thoie contraeﬁs executed and entered into with greater
care and formality. |

' The related proposition that the Court below
haéd only the power to cancel and ramove the cavest or notice
of record, is likewise untenable. The coﬁtract 1tself was
- the very meat and blood and bone of the transaction; the
caveat was merely the shadow. To say that the Court sould
strike down the sﬁadow, but could not strike at the very
heart of the thing which gave substance to the shadow, it
. seems to ué, would be stating a principle contrary to the
doctrine upon which Courts of Chancery are founded,

| In this connection attention is again called to

thexract that the appellee Salisbury in the former sult sought
not only to havé'the.caveat cancelled, but also to have finally
declared and adjudicated whatever right and interest the
appellant had or claimed to have in said property, by virtue
of her alleged agreement to purchase., It would have been an
1dle and useless thing for Salisbury to have brought suit
against the appellant, merely for the purpose of removing the
caveat and left unchallénged and outstanding an apparent c¢laim
_ of the appellant in and to said property. Certainly the
Chancellor below in granting a decree in favor of Salisbury,



quieting his title against sald caveat and perpetually en=-
joining and restraining the appellant thereafter from
asserting any right, title, or interest in or to said proper-
ty, had in mind and considered that something more was being
sought than the mere removal of record‘or the caveat¢‘ Cer-
tainly\the Court below did not intend, by the language of its
decree, to grant unto Salisbury a profitless remedy, a
hollow victory. To hAve said to Salisbury that the Court
could reﬁove the caveat as a cloud that overshadowed his
title, but that it was powerless to adjudicate and settle
the rights of the parties that touched and affected the title
to the property, would have but been inviting further litiga-
tion. Having assumed jurisdiction, to remove the caveat,
the Court below, as it was fully justified by the pleadings
in so doing, finally declared and adjudicated the rights of
the parties in and to the subject matter of the suit. For
" the reasons stated, we confidently believe that this Court
will agree that there is no merit in the second proposition
relied upon by the appellant. |

. A discussion of the thirdlproposition relied
upon by the appellant, invites a consideration firﬁt of the
law touching the plea of res judicata.

Whether 1nvbked in bar of the action itselr,
or as an estoppel upon a question of fact, res judicata is
something more than a mere matter of prsctice and procedure;
it is a rule of fundamental and substantial justice, recognized
in the judicial system of all civilized countries, dictated
by publie policy and demanded by the very object for which

Courts have been established, namely, to secure the peace and



repose of Society by the settlements of matters capable of
Judicial determination,
23 Standard Encyclopaedia of Procedure,
Pages 8, 9, and 10.
In addition to being a principle of public
policy, res judicata is also a matter of private right.
Putnam Vs. Clark, 30 N.J. Eq., 535,

The distinetion is sought to be made, by some
of the authorities, between the effect of a prior judgment
as 8 bar against the prosecution of a second asction upon
the same claim or demand, and its effect as an estoppel in
another action between the saﬁe parties on a different claim
or cause of action. But such distinetion is without any
real difference, for in the second action between the same
parties, upon a different claim or demand, a prior judgment
_ operates as a bar to those matters in issue or pbints con=-
troverted, upon the determination of which the finding or
verdict was rendered, as completely and conclusively as in an
action between the same parties upon the same claim or demand.

Cromwell Vs, County of Sac, 94, U.S. 352,

Where an issue, right, question or fact is sub-
mitted to a competent Juriadictioh, the judgment of that
Court 1s conolusive upon the parties and their privies, in
every subsequent astion involving the same issue, right,
question, or fact. A _

Harris Vs, Mason, 120 Tenn. 668, 25 L.R.A.
(N.S.) 1011; So. Pac. Rallroad Co., Vs,
U. Se. 168 U.Se 1; 42L Ed., 355.

A judgment is conclusive between the parties

not only as to such 1ssues as were in fact determined in the



prior proceedings, but as to every other matter which the ’
parties might have litigated as an incident to, or essential-
1y connected with, the subject matter of litigation, where
the same as a matter of fect was or was not considered,
Werlein Vs, New Orleans, 177 U.S., 3905;
Parks Vs, Clift, 9 Lea (Tenn.) 524;
Mattier Vs, Card, 19 Fla, 455,
‘ The doctrine of res judicata is not confined
to sdjudication had after trisl and verdict or judgment,
for it is the finality of the decision and not its nature
which controls, If the judgment in question is & final one,
it will estop the parties and their privies as to every
matter of fact directly determined by 1t, and also es to
all matters which are necessarily 1nf§rable from the judg-
ment, regardless of whether the judgment was rendered on
.demurrer, or whether it was rendered by default, on dismissal
~ or non=suit, by eonfession or consent, or by agreement of the
parties. |
23rd Standard Encyclopaedia of Procedure,
Pages 24, 25, 26,
A11 points raised by the pleadings or which
might be predicated upon them, are coneluded by the default,
Stelges Vs, Simmons, 170 N.C. 42;
86 S.E. B80l.
| ’ The fqregoing principles and the authorities
in support thereof, we believe, state the law as it 1s
established, not only in this State, but in the ma jority of
the States of the Union on the question raised by the



appellant's third proposition. The application of the
above principles in-so-far as this case is concerned, br@ngu
us now to a eonsideration of the stipulation of counsel,
wWhich was filed in the Court below and deeﬁed and treated
as testimony upon the 1ssues raised by the appellant's
replication to the appellee’'s plea of res judicata. Said
- stipulation establishes the following facts:

That the cOmplainantlin the former suilt and
the defendant in the present sult are identical persons;
that the complainant in the present sult and the defendant
in the former suit are identical persons; that the tract of
land involved in the former sult and thehtrﬁet of land in-
volved in the present suit are identlcal; that the pro-.
ceedings had in the former suit were regular and the Court
assumed and had full and complete jurisdiction of the
parties and of the subject matter of thﬁt sult; that the de~
cree of the COQrt in the former suit has not been vacated,
modified or reversed, but on the other haﬂﬂ,IWas affirméd:
by this Court prior to the rendition of the decree beloﬁ
in the present suit. If ﬁheue had been the only facts cone
tained in the stipulation of counsel and submitted as proof
in the cause they would be sufficient under the foregoing
authorities to sustain the appellee’s plea of res judicata;
but in addition to suohvfacts the attention of the Court 1s
speclally called to the following, (quoting from said
stipulation):

"That the alleged contraot of sale and purchase
of sald land which the complainant, Lillian Mae Hay, is seek-




ing in this cause to have specifically enforced, is the
same-and identical contract referred to in the notice or
caveat which the said James D, Hay had caused to be re-
corded in the public records of Pinellas County, Flofida,
a copy of which said notice was filed as exhibit, and made
a part of the bill of complaint in the former suit; that the
alleged’bontrﬁct in this cause sought to be specifically en-
forced, was subsisting and all the rights, claims and
interest of the complainant, Lillian Mae Hay, touching the
- sald land, had fully accgued in point of time when the bill
of complaint in the former sult was filed on the 24th day of
January, A. D. 1924." (Transcript of Record, pages 30 and 31).
| It is true that the relief sought in the former
suit 1s'ditferent from the relief sought in the present suit,
but both sults are gnd were between t he same parties and
- related to the same subject matter. And as stated by the rule
- 1laid down in the case of Cromwell Vs, County of Sac, supra,
the mere matter of the difference in the relief sought meakes
" no difference in the effectiveness of the plea of the Judg-
ment or decree in the former case as a bar to the prosecution
of the present suit. Whether the pleavbe termed'a bar, or
considered as an estoppel, makes no difference as to the re-
sult. |
| We respectfully submit that even if the former
suit had been brought‘simpiy and solely for the purpose of
having said caveat cancelled and stricken of record as s
cloud upon Salisbury's title to the property in question,

still a decree of the Court below, ordering such caveat to



be so0 cancellad and stricken would be res judicata as to the
appellént'a suit for specific performance of the contract
upon Which the caveat was based, The caveat itself, Whatever
may have been its legal effect, was properly acknowledged
~and otherwise duly authenticated according to law so as to
be entitled to recordation upon the public records of Pinellas
County, Florida. Nothing appears upon its face which would
have warranted the Court in ordering 1t cancelléd of record,
and the record in this cause 1s silent as to the reasons why
the Court below so ordered the same cancelled and removed as
a cloud upon Salisbury's title, unless it be that the Court
found as a fact that the éontract between the partiee was a
~verbal contract, as iﬁsisted upon by the appellant in the
present sgit, and that the appellant was not in possession of
the property at the time of the commencement of the former
“sult. And in this connectidn; we call the attention of the
Court specifically to the fact that the Court below did find
as a fact "that the defendants entered into possession of the
lot described in the bill of complaint, after the filing of
this suit." The Court below further found as a fact that the
equities were with the complainant below. (See Final Decree,
page: 283, Transcript of Record).

The attention of the Court is called to the
further fact that the decree in the former suit was based
not along upon the decree pro confesso, taken and entered
therein against the appellant, but that said cause was
"heard upon the report of H. R. Williams, Special Master in
Chancery heretofore filed in thie Court." What the report of
the Special Master contained, 1s not disclosed by this record.

That such report contained matters of fact cannot be disputed,



Wé have a right, therefore, to assume, indeed the presumption
of law conclusively is, that said reporﬁ did contain the
proof of every fact necessary to support the decree of the
Céurt below. This being true, and as before stated, nothing
appearing upon the face of the caveat, which would have
warranted the Court in ordering its cancellation, we are
driven irresistably to the conclusion that the facts upon
which the decree bf the cburt below was based, were sufficient
to show the invalidity or unenforeibility of the contract
supporting the caveat. »

What was the issue presented to the Court below
in the trial of the former suit? Was it not the validity
or enforcibility of the contract upon which the caveat was
founded? Was not the right, title and interest of the appel-
lant in and to qaid‘prOperty by virtue of said contraet in
controversy? Indeed was whether or not the appellant had
any valid bﬁ enforcible conﬁract a question of fact to be
determined by the Court in the trial of the fofmef suit?

We respectfully submit that there waﬁ submitted
~ to the Court below, in the trial of the former suit, under
proper pleadings, such issues, such rights, and such gquestions
of fact, affecting the parties to this suit and the subject
matter of this suit, as renders the decree of the Comt below
a final adjudication anfl determination in favor of the
appellee Salisbury and against the appellant herein every
issue, right and question of fact submitted in the present
suit.

Harris Vs, Mason; So. P, R. Company Vs,
U. 3., Supl'ao



We assume that if the appellant had seasonably
and properiy made defense in the former action, she would
have plead prcisely the facts which she has set forth in her
bill in the present suit. Especially are we warranted in this
presumption, 1h viéw of the fact that her own counsel stipulated
“that the alleged contract, in this cause sought to be
specifically enforcpd,_waa subsisting and all the rights, claims,
and interest of thelcomplainant, Lillien Mae Hay, touching
the said land had fully acerued in point of time when the bill
of complaint in the former suit was filed on the 24th dey
of Jamuary, A. D. 1924." (Transcript of Record, pages 30 and
31). Such being the case under the doctrine of the cases
of Werlein Vs. New Orleang;'Parks vs. Clift; Harris Vs. Mason;
and Mattier Vs, Card, supra, the rihal decree in the former
suit mst be taken as conclusive between the parties as to
" all of those matters set up and relied upon by the appellant
in the present sult, npon the principle that such decree is
conclusivé between the parties not only as to such issues as
were in fact‘determined upon the ﬁrior proceedings, but as
to every other matter which the parties might have litigated
‘as an incident to or essentially connected with the subject
matter of the litigation. Treating the former suit as brought
" merply for the purpose of cancelling and removing sald caveat
from the public records of Pinellas County, as a cloud upon
Salisbury's titie to said land, an opportunity was offered to
the appellent in that suit, in fact she was required to appear
as a party defendant to litigate and she might have, had she
cared to do 80, litigated as an incident to and as essential-
ly connected with the subject matter of the 1litigation, the
right which she seeks to set up and enforce in the present




suit.

To sum up our argument on this phase of the
case, we respectfully submit that, considering the former
suit as having been brought for the sole and only purpose of
cancelling said caveat of record and removing the same as a
cloud upon Salisbury's title, since the contract itself was
neéessarily brought into the litigation, and since the rights’
and the interest of the appellant thereunder to the property
in question were a necessary incident to and essentially con-
nected with the subject matter of the suit, the decree in the
former suit precludes’the appellant from asserting in the
present suit any right, title or interest in the property by
virtue of said alleged contract or otherwise.

What of the appellant's fourth contention, that
the facts set forth in ﬁqr bill in the present case have never
been 1litigated, but that, on the other hand, stand admitted by

-the appellees' plea? '

The material allegations of her bill are:

(a) That she entéred into a verbal agreement
with one of the appellees, whereby she became the purchaser
of the land in quesfion;

(b) That she paid a part of the purchase price
ané was let into possesslion of the property at the time of
the making of said agreement (the 5th day of January, 1923);

(¢) And that she was ready, able and willing
to compiy with the terms of said agreement.

Were not all of these rﬁcte necessarily drawn
into issue in the former suit? TLet us look to the bill of com-
plaint in the former suit. Salisbury alleged in his bill the
existence of record of the notice that the appellant claimed to




be the purchaser of said land, and that she was feady,;able
and willihg to comply with the terms of her contract of‘
purchase, GCould the appellant have desired a more accurate
statement of her claim? Salisbury set up in his bill the
?ery1:hing wh e¢h she conceived to be a sufficient notice of
her claim, |

_ The bill in the rorﬁer sult further alleged;
"that the said Lillian Mae Hay............;claimed some
right, title, or interest in and to the said property."
(Transcript of Record, page 13). Was this not a generous,
as well as a true statement of fact? |

The appellant's claim, as alleged in her bill,
that she had been let into possession of ‘said property at the
time of the making of said oral agreement, was put directly
inrissue by the al}egations of the bill in the former suilt,
for it was therein specifically alleged "that the said Lot
Three (3) is unimproved and is not in the actual possession
of any person, but is in the constructive possession of your
Orator as a result of the record of his title deeds." (Tran-
soript of Record, page 13). Furthermore, the bill in the
former suit alleged that while refusing'to litigate her claims
against the appellee, or to take steps towards>the prosecution
of the hame, the appellant had, for the purpose of injuring
the appellee and preventing the sale of his sald property,
caused said purported‘notice to be filed of record,
Thus, there was put directly in issue the

ultimate facts upon which the appéllant 18 relying for relief
in her present suit. How ean it more clearly be shown by

argument, or how better demonstrated, that the facts set forth



in the appellant's bill were adjudicated in the former sult
than by the foregoing‘siﬁple recital of the matters to be
found in this record. Werse there any doubt remaining, it would
be removed by the finding of fact in the decrece of the Chan-
cellor in the former suit: "that the defendants entered into
possession of the lot deseribed in the bill of complaint,
after the filing of this suit." (Transcript of record, page
13). |

How, upon reason, can it be said that the
‘appellees' plea admits as true the allegations in the
appellant's bill that she was let into possession of the
property in controversy before the filing of the bill in the
former suit, when the Court by a solemn decree found as a
fact that such allegation was untrue? How can any fact which
she alleges in her bill beqtaken/asAadmitted which even tends
‘to vitiate her bill?;4What’purpose could poasfbly be served
by the plea of res judicaba in any case where applicable, if
the facts alleged in a subsequent suilt were, upon the’filing
of such plea taken as admitted? No decree would be final,
if such were the law,

Now as to the appellant’s fifth proposition,
that the said Salisbury, having.accepted and retained One
Hundred Dollars ($100.00) paid to him by the appellant as
part of the purchase price of eaid»land,_should be denied
equity because he has not sought to do equity by returning
to the appellant the money so paid to him. As we'understand
it, this salient principle of equity Jurisprudence only applies
to those who invoke the aid of the Court, and not to the de-

fendant who is perforce brought into Court against his will,




Thus far we have endeavored and in the main we
think we have succeeded in confining our argument to the
propositions raised by the appellant upon the hypothesis
that the former suit was brought by the appellee Salisbury
solely and alone for the purpose of having the appellee's
caveat declared mull and vold and stricken of record. We
desire now to discuss the former suit as a sult to quiet title,
a phase of that case entirely ignored by the opposing counsel
in their brief.

The jurisdiction of Courts of Chancery to quiet
title and remove clouds has been’énlarged and extended by
statute in this State.

Sections 3212 and 3213 of the Revised
General Statutes of Florida, 1920;

Clements Vs, Baker, 73 Fla. 6.

The settled rule is, that in bills to remove
_clouds from the title to real estate, it must be shown that
the complainant was in possession of the land when the bill
was flled, or that the land was wild and unoccupied.
Watson Vs. Holiday, 37 Fla. 488,

One who claims title to land, legal in 1its
charabter, cannot maintain a bill to remove a cloud upon his
title against a person in possession of the land.

Gamble Vs. Hamilton,
31 Fla. 401,

In sults to quiet title, the complainant must show
the validity of his own title and the invalidity of the title
to his opponents.

Levy Vs. Ladd,
555 Fla. 391;

Houston Vs, McKinney,
54 Fla. 600,



Under this &tate of the law the appellee Salisbury
filed the former suit alleging, among other things, that he
was the owner in fee of the property in question; that said
property was wild and unimproved land, and not in the actual
possession of any person, but that he was in constructive
possession thereof; that the appellant had caused to be pre-
pared and put of recoid in the public records of Pinellas
county a caveat or‘notiée of purchase by her of said lands,
which had the effect of clouding the title to his property;
that the appellant was claiming some right, title or interest
in the property which she had repeatedly refused to litigate;
.ahd that by reason of said caveat and the claims of the appel~
lant, prospective purchasers from the appellee were deoclining
and refusing to accept his titlg to sald property; and upon
such allegations the appellee prayed a generai decree against
the appellant quieting his title to sald property against all
.the right, title, interest and claim which she had or was
making in and to said property, and prayed specifically that
sald caveat be declared null and void and cancelled of record
as a cloud upon his title; andvhe further prayed that the
appellant be perpetually enjoined from thereafter asserting
any right, title or interest in and to said'property.

The appellant was made a party defendant to the
bill in that cause by the service upon her of a subpoena to
answer duly issued, and eﬁe'entered her general appearance to
~the bill. Due to no fault of the appellant, and for reasons
not appearing in the record, she neglectéd or failed to make
proper défense to the suit, which proceeded in due course to
a final decree by a court of competent jurisdiction, which
aaaumed andvhad rull and complete‘Juriadietion of the parties

and of the sub ject matter of the suit. The decree thns renderw




ed based upon the bill of complaint, the decree pro confesso
regularly taken and entered against the appellant, and the re-
port of the Special Master, in solemn words declared: "It is,
thorefore,vordered, ad judged and decreed that as against the
defendants, Lillian Mae Hay and James D. Hay, the complainant,
Lyman A. Salisbury, is the owner in fee simple of Lot Three
(2) of W. F. Smith's replat of Block PFive (5), Lakeside Sub-
division in the City of St., Petersburg, Pinellas County, Florida,
free and ciear of all claims of the defendants, James D, Hay
and Lillian Mae Hay, or any person elaiming by, through or
under them or either of theme. That the purported notice of
purchase heretofore filed in the office of the Clerk of the
Circuit Court of Pinellas County, Florida, as recorded in Deed
Book 346, page 170, be, and the same is hereby declared and
decreed to be cancelled, null and void and of non-effect and
the title of sald complainant be, and the same is hereby quiet-
ed thereagainst and against the defendants, James D, Hay and
Lillian Mae Hay, and each of them, and against all persons
élaiming by, through or under them.

| ~ "That the defendants, James D, Hay and Lillian
Mae Hay, be, and they are hereby perpetually enjoined frbn
hereafter asserting any right, title, claim, interest, or demand
in, upon or to the said Lot Three (3) of W, F, Smith's replat
of Block Five (5) of Lakeside Subdivision, as aforesaid."”

‘ How can 1t be sald in this suit between the same
parties, that the decree in the former suit did not finally
ad judicate and determine every right, interest and claim whiech
the appellant 1s now seeking to set up and enforce in fhe
present suit? How can it be said, after this Court has
affirmed such decree, that the appellant is entitled to the




i‘&

equitable relief o: the specific performance of a contract to
purchase said land, a contract which was in existence long
before the formef suit was commenced and under Which the
appellant was claiming rights which had fully ascrued in point
of time and which she had repeatedly refused to litigate.
The case is too plain for argumént, However, we desire to
call the attention of the Court to three cases treating of the
effect of decrees rendered in suits quieting the title to
property, as‘againat claims sought to be set up in subsequent
suits by defendants in former suits,

In the case of Morarity Vs. Calloway, 134 Ind,
503, 54 N.E. Rep. 226, it appeared from the evidence that the
1and described in the complaint was conveyed by the appellees,
King and King, to the sppellant on the third day of June, 1879.
King and King at the time of the conveyance, were husband and
wife, and held the land by entireties. Af that date, Phoebe
King, the wife, was a minor, under the age of twenty-one years.
She became twenty-qne;years of age‘on‘the.:ourth day of April,
1881, énd at 6ﬁce repudiated the conveyance made by her and
her husband and sexved ﬁpon_the.appellqnt a written notice of
her intention to avold the deed, on account of her minority at
the date o: its execution. She subsequently brought sult in
the Clinton Cirecuit Court to set aside the deed, and quiet her
title to the land, in which action she was successful. After
qieting her title, she and her husband conveyed the land to
the sppellee Calloway. During the time the appellant held
the land under the deed from King and King, he purchased the
same at a sale for delinquent taxes. He also performed labor
in the econstraction of a public ditch during that period,

for whish the land had been assessed, These were the matters



for which he sought recovery in that action. It was contend-
ed by the appellées that the appellant was estopped by the de-
eree quleting titlé from asserting any lien on the land ex-
1sting prior to the date of such decree; while the appellant
contended, that the primary object of the former suit being to
avoid the deed executed by FPhoebe King’while a minor, no such
estopprel existed. The Court held that the decree quieting
title as against any claim to the land described by the com=
plainant held by the appellant at the time such decree was
rendered, estopped him from later asserting any such cldim.
Said the Court: »

"If they were valid liens, they should have been
set up by way of cross complaint in the action to quiet title
and saved from the operation of the decree. To permit the
appellant to assgrt these supposed liens now would be to hold
-that the title ©f the appellees to the land described in the
complaint was not quieted, notwithstanding a general decree
of the Court of competent jurisdiction to the effeot that such
title 1s qnieted; as against all claims of the appellant."

In Green Vs, Glynn, 71 Ind. 336, the Court said
in passing upon the effect of a decree quieting title: "If
one brought into Court, being not ohly allowed full opportunity
to assert such claim as he may have, but directly challenged to
do so, neglects to use this opportunity expressly afforded
him, he has:no right to again vex the Court or the claimant
adversely to him by instituting a new and distinct action against
the party who summoned him into Court."” |

In Hawkins Vs. Taylor, 128 Ind. 431, 27 N.E. Rep.
1117; the Court, under a statute providing that a widow who

. pemarries while holding lands by virtue of a previous marriage,



shall not alien such land with or without her husband's assent ,
énd; if she die during such marriage, the land shall go to her
children by the previocus marriage, held that where, before

the second marriage a widow and her children conveyed their
inherited land and the grantee, in a suit wherein both the widow
and the children were made defendants, quieted title, the de-
cree estopped the children from disputing after the widow's
death her right of alienation, since though their rights did

not accrue until after her death, they had had an opportunity

to litigate the validity of her alienation.

The foregoing are by no means all of the cases
relating to the effeet of decfees quieting title under cir-
cumstances similar to the case at bar, but they very well
1llustrate the.rule which 6btains, s0 far as we have been .
able to ascertain, in all of the States of the Union. Indeed,
we have been unable to find any case where, after the rendition
‘of a deeree quieting the title to real estate, the defendant
has been permitted in a subsequent suit to set up any right,
title, claim or interest which had accrued or was in existence
at the time of the cémmencement of the former suit. We con=-
fidently believe that this Court will approve the principles
announced in the above quoted cases and will hold that the
appellant's present suit is barred; or that she is estopped
from setting up in the present suit any claim whatsoever in and
to the property in question. ,

But before leaving this phase of the case, we
desire to call to the attention of the Court again the finding
of fact in favor of the appellee by the Court below in the former
suit: "that_the defendants entered into possession of the lot
described in the bill of complaint after the filing of this



suit; and that the QQuitiea are with the complainant.ecececececece
ooofoooooooThat the dgfend.antﬂ, James D. Hay and Lillian Mae

Hay, and each of them, be, and they are hereby required to re-

linquish possession of s881d lotececececccsccnccsecccescand to
vacate the same within a peried of thirty (30) days from and
after the entry of this decree." We respectfully submit that
this finding of fact by the Court below in the former suit
settled once}and for all the right of the appellant to have a
decree for the specific performance of her alleged verbal
contract of purchase. The settled law of this State is, that
a verbal contract is not the subject of a decree for specific
performance, unless at the time of the commencement of the
suit, the complainant 1s rightfully in possession of the
property. _ ,

Price Vs. Price, 17 Fla. 605;

Neal Va. Gregory, 19 Fla. 356.

So, it seems to us, that even if the decree of the
Court below should be reversed and this cause remanded for an
answer by the appellees and for further proceedings, that no
matter what the outeome of the case might eventually be, the
-complainant would never be in a position entitling her to a
specific performance of the alleged contract. To hold otﬁer—

" wise, would be in effect saying that the Court below eould in

one case hold that a certain condition existed as a fact, and
in a subsequent auit between the same parties involving the
same matter, hold that such a condition d1d not in fact exist
at all,

Even if the Court below had not found as a fact
that the appellant had not entered into possession of the

property in controversy before the commencement of the former




suit, and had not held that she was wrongfully maintaining
possession at the date of the deéree, the fact of her non-
- possession of said prppefty would neVerthglesa be inferable
from the decree in favor of the appellee quieting his title
to said lamde |

Watson Vs, Holidan and

Gemble Vs. Hamilton, above.

One other proposition vhich, we think, 1is con=-
trolling in this case, and that is the effect of setting the
case at bar ‘for hearing in the Court below upon the appelleeg'
plea of res judicata and thea ppellant's replication thersto.

Counsel for the appellant have corfeotly stated
%hevlaw upon this phase of the case, and in so stating it,
have stated themselves out of Court., On Page Six of their
brief, they have this to say:?

"We admit the entire surficiency of the plea and
stake the result on its falsity in facts.

”18’Gye¢»896.

"18 Ency. Pleading and Practice, 88S.
_ "As a replication conveys the‘aurficiency of the
plea, the whole case turns on the determination of the lssues
so made« If the defendant proves his plea,vthc bill should be
dismissed either as a whole, or to the extent covered by the
plea.” L

‘ Upon the filing of the plea res judicata to the

bill, two courseés are open to the complainant; he may either
set the plea for hearing or he may file a general replication
thereto. 1If he sets the plea for hearing, he thereby admits
the truth of the facts set up in the plea, and merely tests



the sufficliency of the plea in form and substance as a defense
to the entire bill, If he files a replication to the ples,
he thereby admits the sufficlency in form and substance of the
plea a8 a defense to the entire billl, A

Spaulding Vs, Ellsworth,

39 Fla. 76.

The complainant did not choose to test the suf-
ficiency of the plea in the case at bar, but, on the other
hand, filed a pleading thereto which amounted to and was
deemed and treated by the Court below as a general replication .
Such being the case, we, therefore, respectfully submit that
the entire argument made by the appellant in the brief of'her
counsel, goes to but one point and that is, the sufficiency
of said plea in substance; the argument being that the former
suit and the present suit between the same parties are nbt
identical in subject matter. We respectfully submit that this
was a question of law, and should have been raised in the lower
Court by setting the plea for argument.

18 Encye. Pleading and Practice,

page 689.
Wherein it is said: "If the complainant replies to a plea, de=-
nying the facts alleted therein, he thereby admits that it is
sufficient in form and substance as a defense to the entire
bill, and if the allegations of the bill are eatdblished, the
bill mst be dlsmissed withpgt»rererence to the equities arising
from the facts therein averred, which are not met by the plea;
and this‘resﬁlt will follow even though the averment of facts
would not have authorized a judgment, had the plea been set
down for argument.®

So that, the only question before this Court is a



question of fact and that is;rDoea’the stipulation entered

into by and between counsel sustain the averments of the appel-
lees' plea of res judicata? We shall not take up the further
time of the Court by quoting again from that stipulation. The
Court willrsee by reference to the record that tho'appellees
set up in their plea of res Judicata a full history of the pro-
ceedings in the former suit and made as exhibits thereto all of
the material parts of the record in the former sult. The
stipulation of counselyestablishes as a fact the proceedings
had in the former suit; identifies the subject matter of both
suits, the identity of the causes of action, the identity of
the persons and parties to the action, and the identity 6f

the quality in the person for and against whom the claim is
made. So that every averment of fact contained in the plea is
amply supported by the stipulation of fact entered into by
coungel and which was treated by the Court as testimony in the
cause, A ‘

The Court below, having founﬁ that the evidence
submitted upon the 1saues‘raised by the plea and the replication
thercto fully sustained said plea; the decree of the Court
should not be reversed unless it manifestly appear that the
Court was in error in such finding. In conclueion, therefore,
we most earnestly insist that the appellant was afforded an
opportunity in the former suit to litigate the claim which she
now seeks to enforce, in fact she was directly challenged to
~ do so, and having neglécted or falled to litigate such claim,'
1t is now too late after a pronouncement of a general decree

quieting the appellees' title for her to undertake by subsequent



proceedings, to set up the claim which she eould and should
have litigated in the former proceedings.

Respectfully submitted,

Olicltors 10> Appellegst.



