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STATFMFNT OF THE CASE.

If 1t ple=ss the Court, counsel for appellees seem to
have dosed his argument entirely upon mattere whioh are not
shown by the factes in the record in thie oase,

¥a have oited numarous authorities to show that the
plea of res adjudionta ndmited the truth of the bill of
complainrt, but seeks to defend on mattaers des horm the record,

Counael for appellers tske the position that becauee

of the faot that he allepged in hia original bill against Hay

~ that no one wns in posseseion of this propetty, that the

allegations of the apnallhnt in 147 bil1ll of comrlaing, that she
im in ~2tual posssasion of the nronerdy, and vqé at the time
ttre former suit wnar filed. oannot be considered, m? the appellees
try to nvoid the effeot of their plea in bar 4n this caes in
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sdmitting the poszeasion of the amellant, by refarring
back to the allegations of the D11 of comnlain® in the former
suit,

If indeed, the aprellees have now swakened to *the
£80¢ thnt in the fammer suit it wna aleged that the land was
w114 ard unimproved by Saliasbury, and in the preesent suit it
wae alleged that tha land 1s and has bsen in the posssasior of
Hay sinne the verbal contrnct referréd‘%o waa enter=4 into,
and ¢hat the aprelless sould not comsiatently mairtair a plea of
res adjuiicota heonruse of the fnof that th~ subjest matter varies
hetwaen the allagstions of the former suit, and the allegations of
the preasent auid, the mprellsnt is not resnonsidble far the
coriition or rosition in which the aprellras now find themaelves,
hesauase the reoord woa hefore the appelless at the time thay
offarrA and £i724 this plaa, And now in attemnding to5 point out
the difference betwsen the allegations of the former suit, ardi the
allegations in the rresent suit, thev admit thnt the subjeot
matter of tha two suits 418 not 17entioal, ard in doire thise, ndmit
that the matters in the prasent snit hove not heen formerly
adjudicated aa alleped.

Quoting from aprpelleemc'! hrief, the f1f4h page from
the last, appellees say: " "The gettled law of thia State is,
that a warhal oont¢ract is not suhjeot of a decree for aspmoifioc
pertﬁmmc, unless at the time of the commencement of the suis,
the aomplainant is rightfully in possession of the property."
Citing Price v, Price, 17, Fla, A08 , Neal v, Gregory, 19 Fia,

Now as formcrly mtatad, 4he present bill by arrellant
sets up the ocase vhere a verbal contract was entered into for the
purchaee of thias property, ard the appellant herein placed in
posaession by thas appellees. If the ples of rea adjudioata on
the part of the appellees doe= anything, or ha~ any legal effeot,
as heretofore stated, 1t admite theme allegations of the bill ¢o
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be true, but savs, in order to avoid this, that these mattere
have been formerlv passed upon by the eourt, but when the
aprellees begin to quote from their bill of complaint that has
been pasand upon, they allege that the land was wild ard
unimoraved, mA not in poseeasion of any one, save and exoept
construstional posseasion of Appelless, The appellees challenge
us to produce any authorities that equity does not interfere to
nnroal a voerhal aontrescs,

It 16 held howevar, in the onse of

Yaters v. Lewis, 108 Ga, 7%8 snd
32 8, £. 854,

ard in the oaee of

- Parker v, Shanon, 131 Il11,482;
13 N. E, 1865;

and numerons othar oasse oitrd, that a mars werhbal olaim to, or
nstertion of ocwnership, in reality does not conatitute 2 clowd
on title., It 1a mlao held, 2~ Cyo. 1314, thet a oloud such as
equity will undertake to remove, ia the genmdlance of a title,
either lapgal or eouitable, or a claim of an interest in lande
apnéaring ir some legal form, but whioch ie in fact unfo.nled, »nd
which 1t would be inasuitnble to enforos.

In oconclusion, we wish to stete; +that the tret of
the identity of the cause of sotion for the nurrose of determining
the aguestion of res adjwiicata, in the identity of the facts
escential to the maintendnce of the aotion. Again citing

Prawl v, Prawl, 50 8o. 282,

sixth and eaventh headnote. Aleo

Harrison v. Pennington Paper Company,
5 U. 8, 314,

Dur ocntentieniia, in conclusion, that the apopellees
having admitted the Aiffersnoe hetwaean the mllegntions of the
former bill and the present bHill, with reference to possesaion,
admitted that we do not have in this oase the identity of the

subject watter, snd Dy so admitting, have admitied themamelves
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out of court by confessing the inconsistency of the plea,
We rearectfully aubmit that this case shcjuld be
revarsed and remanded to the lower court with instrustions
to cnter a deoree in favor of the appellant upon the facts
ret out 4n the Hill of comvlaing, ard admitted to be trne

by the plea, without further evidenoe or reference,

Reapactfully submitted,
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