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PRELIMINARY STATEMENT

This petitionis filed to address a substantial claimof Sixth
and Ei ghth Anendnent error, which denied M. Johnston a
constitutional sentencing proceeding.

Citations are as follows: the record on appeal concerning the
trial and penalty phase are referred to as "R ". The post-
conviction record on appeal are referred to as "PCR ".

INTRODUCTION

Johnston is under a sentence of death. |In this petition, he
seeks this Court's re-exam nation of the record as it existed in
1991 when this Court affirmed the circuit court's denial of post-
conviction relief. Johnston seeks re-exam nation of the record
because the circuit court m sapplied the | aw and nade concl usi ons
contrary to law. On appeal, this Court did not apply the correct
and constitutional standard for review ng an ineffective

assi stance of counsel claim |In Stephens v. State, 748 So. 2d

1028 (Fla. 2000), this Court acknow edged that it had, in the
past, failed on occasion to provide de novo review to m xed
guestions of law and fact arising in ineffective assistance of

counsel cases. Johnston's case is one such case.



PROCEDURAL HISTORY

Johnston was indicted on Decenber 12, 1983 for first-degree
murder (R 1918). Johnston was convicted (R 2382) and the jury
recomended death by an 8 to 4 vote (R 2403). The judge inposed
a death sentence, finding 3 aggravators: prior violent felony;
of fense commtted in the course of a felony; and especially
hei nous, atrocious, or cruel (R 2412-15). Johnston's

conviction and sentence were affirnmed on appeal. Johnston v.

State, 497 So. 2d 863 (Fla. 1986). In 1988, a death warrant

i ssued and Johnston filed a 3.850 notion. The trial court

granted a stay and an evidentiary hearing on several clains.
Foll ow ng the hearing, the circuit court denied relief (PCR

1678-88). This Court affirnmed and deni ed Johnston's petition for

st ate habeas corpus. Johnston v. Dugger, 583 So. 2d 657 (Fla.

1991). Johnston filed a federal Petition for a Wit of Habeas
Corpus (R1-1), which was conditionally granted. Specifically,
the district court granted the Wit on ClaimVIl (the instruction
on the statutory aggravating circunstance "hei nous, atrocious or
cruel" violated the Ei ghth Arendnent) and CaimXXl (Florida's
overbroad death penalty statute was applied to Johnston in
violation of the Eighth Armendnent). The Wit was conditioned
upon appropriate review by a state tribunal. In June, 1994, this
Court ruled the Eighth Arendnent error harm ess and procedurally
barred. Johnston v. Singletary, 640 So. 2d 1102 (Fla. 1994).

On February 27, 1995, the Suprene Court denied certiorari
Johnston v. Singletary, 115 S. . 1262 (1995), and Johnston's




death sentence thus becane final

On February 26, 1996, The federal district court entered an
order denyi ng Johnston habeas relief. The Eleventh Crcuit Court
of Appeals affirmed. A suggestion of rehearing en banc was
denied. A Petition for United States Suprene Court Wit of
Certiorari was denied on Cctober 4, 1999.

STATEMENT OF JURISDICTION

This is an original action brought pursuant to Fla.R App.P
9.100(a). See also Article I, 013, Fla. Const. This Court's

jurisdiction is invoked under Art. V, [03(b)(9), Fla. Const., and

Fla.R App. P. 9.030(a)(3). This case involves Johnston v. State,

583 So. 2d 657 (Fla. 1991), and the unconstitutional manner in

which this Court reviewed Petitioner's ineffective assistance of
counsel claimon appeal fromthe denial of postconviction relief.
This Court has habeas corpus jurisdiction.

GROUNDS FOR HABEAS CORPUS RELIEF

By his petition for wit of habeas corpus, Johnston asserts
that his sentence was obtained and affirmed during this Court's
appel l ate review process in violation of his Sixth, Ei ghth, and
Fourteenth Anendnment rights to the United States Constitution and

the correspondi ng provisions of the Florida Constitution.



CLAIM I
JOHNSTON WAS DENIED PENALTY PHASE EFFECTIVE ASSISTANCE OF
COUNSEL. THIS CLAIM WAS ERRONEOUSLY DENIED BY THE CIRCUIT
COURT DUE TO ITS MISAPPLICATION OF THE LAW. JOHNSTON WAS ALSO
DENIED HIS RIGHT TO APPELLATE REVIEW WHEN THIS COURT DID NOT
CONDUCT DE NOVO REVIEW OF MIXED QUESTIONS OF LAW AND FACT.
A. INTRODUCTION
Johnston is nentally retarded and nentally ill. Al though his
trial attorneys knew that Johnston was nentally ill, the jury
that sentenced himto death did not. The jury was told, by
Johnston's step-nother, that he had been hospitalized but knew
not hi ng of Johnston's history of treatnent and repeated
hospitalizations for nental illness, his placenent in state
schools for the nentally retarded, and his diagnosis of
schi zophreni a and organi c brain damage. Johnston's attorneys
failed to investigate and to present mtigation evidence that
woul d have resulted in a life recormmendation. The only
expl anation offered for their conplete failure to investigate and
present the readily available information that woul d have nmade
the difference between life and death is that Johnston did not
want themto litigate nental health issues. The attorneys
responsi ble for saving Johnston's |ife deferred to his opinion
regarding a conplex litigation decision despite their
acknow edgenent that they believed himto be nentally ill.
Johnston was denied the fair, reliable and individualized
sentencing to which he is entitled under the Ei ghth Armendnent

because his trial counsel failed to present conpelling evidence

of his nmental retardation and his nental illness. Johnston has



been di agnosed as schi zophrenic at |least twenty tinmes, and, since
early chil dhood, has been commtted for psychiatric treatnent at

| east twelve tinmes. He has received nedication for his nental

i1l ness since he was ei ght years ol d; however, both the

medi cation and the psychot herapy that were repeatedly recomended
were adm ni stered only sporadically. Records fromthe State of
Loui si ana show that during his adol escence, when schi zophreni a
first manifests itself, Johnston was shuttled back and forth
between the county jail and psychiatric hospitals as different
state agenci es avoided responsibility for him \Wen his
aggressive, hostile, and self-destructive behavior at the jail
becanme too nuch to handl e, he would be sent to the hospital where
he woul d i nprove under nedication. However, in a matter of days,
or even on the sane day, Johnston woul d be di scharged back to the
jail without the nmedication that had enabled himto inprove.

This pattern of m streatnent began during his early chil dhood

when David was di agnosed as nentally retarded and brai n damaged.
At the age of seven, when he started school, his |I.Q was tested
at 57 and he was classified as educable retarded. Wen he was
twelve, his |I.Q was tested at 65, still within the educable
retarded range. David's chil dhood behavior was a problem at
school and at hone, but the response of his famly and school
officials only exacerbated his problem Despite being brain
damaged and nentally retarded, David was treated as a boy who
intentionally m sbehaved and deserved to be punished. At seven,

school records state that David was "an extrenely frightened and



anxi ety-ridden youngster” who is "generally frightened for his
physical well being." H's "fears may be quite realistically
based as there appears to be sone definite physical neglect and
abuse towards this youngster by his parents.” A later record
states that David was whi pped by the principal at a state school
until an arrangenent was made "with the nother so that whenever
he does need discipline they will call her and she will cone to
t he school and whip him"

Johnston's attorneys failed to present any of this information,
which is docunented in state records, to the jury that sentenced
Johnston to death. The jury did not know that Johnston was
abused as a child, both at school and at hone. They did not know
that he was nentally retarded and brain damaged, suffered from
schi zophreni a and that he had never received conpetent
psychiatric care. These records and the avail able testinony of
Johnston's rel atives show that since his chil dhood he was
seriously nentally ill and that his famly and state agencies
failed to provide appropriate care. Instead, he was physically
abused by his famly and m streated by psychiatric hospitals when
he was repeatedly di agnosed as schi zophrenic and then rel eased,
either to the county jail or to the street, w thout the
anti psychotic nedi cati on which hel ped himcontrol his illness.
Johnst on exhi bited signs of untreated schi zophreni a: aggression,
hostility, self-nutilation, psychosis, and hallucinations.

Psychi atrists who could have hel ped himdid not, and others

sinply m sunderstood his behavior.



Duri ng post-conviction proceedi ngs, Johnston clainmed that he
was deprived effective assistance of counsel at penalty phase.
The circuit court denied relief, and this Court affirned.
However, as a recent United States Suprenme Court decision makes
clear, the circuit court applied an erroneous |egal standard in
denyi ng Johnston's ineffective assistance claim This error
survived appellate review only because this Court inproperly
deferred to the circuit court's legal findings despite the |ower

court's msinterpretation of the requirements of Strickland v.

Washi ngton. As recogni zed in Stephens v. State, this Court has

applied the wong | egal standard to ineffective assistance of
counsel clains, deferring to circuit court findings when this
Court shoul d have been conducting de novo review. In Johnston's
case, this Court inproperly deferred to the circuit court's

conclusions. Habeas relief is appropriate at this tine.



B. WILLIAMS V. TAYLOR DEMONSTRATES THAT THE CIRCUIT COURT
APPLIED THE WRONG LEGAL STANDARD TO JOHNSTON'S INEFFECTIVE
ASSISTANCE OF COUNSEL CLAIM.

A recent Suprene Court opinion denonstrates that the circuit

court msinterpreted the requirenents of Strickland v. Washi ngton

and applied the wong | egal standard to Johnston's ineffective

assi stance of counsel claim In WIllianms v. Taylor, the Suprene

Court reversed the Fourth Crcuit Court of Appeals' denial of an
i neffective assistance of counsel claim |In WIllians, the trial
court granted relief during post-conviction proceedi ngs, but the
Virginia Supreme Court reversed. During federal habeas

proceedi ngs, the District Court granted relief, finding that the
Virginia Supreme Court's analysis "was contrary to, or involved
an unreasonabl e application of, clearly established Federal |aw "
The Fourth Circuit Court of Appeals reversed. The Suprene Court
found that the Virginia Supreme Court's opinion was contrary to

Strickland v. Washi ngton and constituted an unreasonabl e

application of that case because the court inproperly analyzed
the prejudice prong of the ineffectiveness test. The Suprene
Court's opinion in WIllians denonstrates that the circuit court
simlarly erred in Johnston's case.

The Suprene Court found that WIllians' |awer rendered
prejudicially deficient performance by failing to conduct an
i nvestigation that woul d have uncovered extensive records
describing WIllianms' childhood and failing to introduce the
mtigation evidence that was available. Trial counsel testified

that he made a tactical decision to focus on his client's



cooperation with the police, enphasizing his voluntary
confession. The trial court ruled this did not excuse or explain
his failure to conduct a thorough investigation into his client's
background or to present the mtigation evidence that was

avail able to himeven wthout an investigation. The Suprene
Court ruled "the failure to introduce the conparatively
vol um nous anmount of evidence that did speak in WIllianms' favor
was not justified by a tactical decision to focus on WIIlians'

vol untary confession." (32).

The Suprenme Court found the Virginia Suprenme Court's analysis
of the ineffectiveness claimcontrary to clearly established | aw
and an unreasonabl e application of lawin two respects. First,
the court erroneously interpreted Strickland to inpose a higher
burden on defendants alleging penalty phase ineffectiveness,
requiring proof that the sentencing proceeding was fundanental |y
unfair. Second, the Virginia Supreme Court failed to evaluate
the totality of the mtigation evidence -- that presented at the
trial and that which was not presented due to counsel's
i neffectiveness -- in weighing it against the aggravation
evi dence presented by the State. As Justice O Connor expl ai ned,
"[t]he Virginia Suprenme Court's decision reveals an obvious
failure to consider the totality of the omtted mtigation
evidence." (18) (O Connor, J., concurring).

The Supreme Court makes clear that the defendant's burden is to
prove that the mtigation "may alter the jury's selection of

penalty,"” not to conpletely rebut the State's evidence in



aggravation: "Mtigating evidence unrelated to dangerousness may
alter the jury's selection of penalty, even if it does not
underm ne or rebut the prosecution's death eligibility case. The
Virginia Supreme Court did not entertain that possibility. It
thus failed to accord appropriate weight to the body of
mtigation evidence available to trial counsel."” (34).

In this case, the circuit court concluded that Johnston failed
to prove he was prejudiced by his attorney's failure to
investigate and to present mtigation evidence regarding his
mental illness, nental retardation, and chil dhood abuse. The
court explained that there is "no reasonabl e possibility" that
the jury woul d have recomended a |ife sentence based on the
mtigation evidence that was not presented because "of the
derogatory aspects of those records”" (PCR 1684). The court's
explanation is insufficient and reveals its msinterpretation of
Strickland. Johnston was denied relief not because he failed to
prove his ineffective assistance of counsel claim but because
the circuit court failed to apply the correct |egal standard.

The circuit court's analysis is inproper for the foll ow ng
reasons: the court characterized evidence as "derogatory" that
has consistently been recogni zed by this Court as valid
mtigation; the court gave weight to evidence that could not have
been considered at Johnston's penalty phase because it woul d
constitute nonstatutory aggravation; the court focused
exclusively on what it believed to be "the negative aspects" of

hospital records w thout evaluating the evidence that woul d have

10



assi sted the defense and supported a |ife sentence; the court

i gnored other records detailing Johnston's nental retardation and
chi | dhood abuse; and the court fabricated explanations for
counsel's failures that were not based on counsel's own testinony
and accepted their inadequate explanations for their failure to
investigate. Like the Virginia Suprenme Court in WIllians, the
court failed to consider the conmbined effect of the mtigation
presented at trial and that which counsel failed to present. The
sentencing jury was deprived of evidence necessary to a reliable
sentenci ng decision due to trial counsel's ineffectiveness. The
circuit court's evaluation of this claimwas erroneous.

The circuit court erred when it justified the failure to
present hospitalization records because they contai ned
"derogatory" evidence. The circuit court indicated what it
believed to be harnful facts in Johnston's records:

The records are replete with references to defendant's arrests

and convictions; his suicidal, homcidal, and abnornmal sexual

tendenci es; his conbative, threatening and antisocial acts; his
past drug and al cohol abuse; his dangerousness; and his

psychi atric di agnoses rangi ng from schi zophrenia to organic

brain damage to antisocial personality.

(PCG-R 1684). The circuit court concluded that this information
"woul d expl ai n why defendant was capable of commtting such [a]
hei nous crinme, and would tend to show that he woul d be i ncapabl e
of rehabilitation and mght kill again" (PCR 1684).

The circuit court's decision is contrary to this Court's

precedent establishing that the evidence contained in the records

11



is appropriate mitigation.' In addition, as Dr. Merikangas
expl ai ned, nmuch of the information that the circuit court
believed to be damagi ng to Johnston was caused by and synptomatic
of his untreated schizophrenia (T. 386). A nental health expert
woul d have been able to explain Johnston's behavior. Many of the
records explain that Johnston's behaviors are synptomatic of his
mental illness. A 1980 psychol ogi cal evaluation from Larned
Hospital in Kansas expl ains what was commonly perceived as
Johnston's "m sbehavior." That report states that Johnston
"attenpts to be threatening and intimdating in attitude and is
frequently oppositional and uncooperative.”" (Mn to Vacate., Exh.
11). However, this report explains Johnston's behavior:

Because of Johnston's intellectual shortcom ngs, his hostile,

uncooperative, threatening, demandi ng behavior is likely to be

a function of efforts to defend hinself froma world that he

cannot understand. He is concerned with power and controlling,

again as a defense against a world he has trouble

conpr ehendi ng.
(Id.). The circuit court erred when it found that it was
reasonabl e for Johnston's attorneys not to present the hospital
records to the jury. Contrary to the court's conclusion, these
records do not contain information damagi ng to Johnston.

This Court has consistently recognized that brain damage and

schi zophrenia, which were cited by the circuit court as

"negative" facts that would harm Johnston if presented, are

Those facts that are not recognized mtigation
woul d constitute nonstatutory aggravation if considered
by the jury or sentencing court and are di scussed
el sewhere in this petition.

12



nonstatutory mitigation.? The court erroneously characterized
brai n damage, nental illness and schi zophrenia as "negative" and
concl uded that they woul d support a death reconmmendation. This
conclusion is contrary to this Court's precedent.

The court also erred when it found evidence of Johnston's
"sui cidal tendencies" a "negative" aspect of the records that his
attorneys excluded fromjury consideration. This Court has
deened suicide attenpts or tendencies valid nmitigation.?

The circuit court simlarly erred regardi ng evidence of drug
and al cohol abuse. It found this evidence "negative" and
damagi ng to Johnston. This Court's precedent establishes that
such evidence is valid mtigation.*

The circuit court's order is also incorrect because it suggests
reliance on non-statutory aggravators being considered at a

capital penalty phase. The circuit court's decision is contrary

’See Thonpson v. State, 2000 W. 373757 (Fl a.
2000) (brain danage 1s nonstatutory mtigation); Ray v.
State, 2000 W. 123997 (Fla. 2000)(sane); Wckhamv.
State, 593 So. 2d 191 (Fla. 1992)(history of
hospitalizations for nmental disorders including
schi zophrenia is mtigation). See also Cooper v.
State, 739 So. 2d 82 (Fla. 1999)(inposing Iife sentence
based on mitigation including brain danage and
schi zophreni a) .

%See Peede v. State, 748 So. 2d 253, 259 (Fla.
1999); Hldwn v. State, 654 So. 2d 107, 109 (Fl a.
1995). The circuit court's analysis conflicted with
this Court's precedent and shoul d have been reversed.

“See Mansfield v. State, 2000 W. 329422 (Fl a.
2000) (alcoholismis nonstatutory mtigation);
Rodriguez v. State, 2000 W. 124379 (Fla. 2000) (drug
abuse 1s nonstatutory mtigation). The circuit court's
finding that drug and al cohol abuse are not mtigating
shoul d be reversed.

13



to the Ei ghth Anendnent, the Florida sentencing schene, and this
Court's precedent establishing that only statutory aggravation
may be considered by a sentencing jury and court. The court
concluded that failure to present Johnston's hospitalization
records was reasonabl e because "the negative aspects of the
hospital records . . . would tend to show that he woul d be
i ncapabl e of rehabilitation and might kill again" (PC-R
1684) (enphasi s added). ®
This Court has recogni zed that under the Ei ghth Amendnent,
[t]he sole issue in a sentencing hearing . . . is to examne in
each case the item zed aggravating and mtigating circum
stances. Evidence concerning other matters have no place in
t hat proceeding any nore than purely specul ative matters
calculated to influence a sentence through enotional appeal.

Such evidence threatens the proceeding wth the undisciplined
di scretion condemmed in Furman v. Georgi a.

Cooper v. State, 336 So. 2d 1133, 1139 (Fla. 1976). See al so

Moore v. State, 701 So. 2d 545, 552 (Fla. 1997)(noting that "the

only matters that may be asserted in aggravation are those set
out in the death penalty statute.")(Anstead, J., concurring in
part and dissenting in part). The circuit court order

erroneously relied on a nonstatutory aggravating circunstance,

whi ch could not be considered by the jury, to justify the trial

°Fl orida's capital sentencing schene does not
al |l ow consi deration of a defendant's future
dangerousness in determ ning penalty. Kornondy v.
State, 703 So. 2d 454, 463 (Fla. 1997)(reversing death
sentence because defendant's statenent that he would
kill again constituted nonstatutory aggravation);
Wal ker v. State, 707 So. 2d 300, 313-14 (Fl a.
1997)(finding that State's question to nental health
expert: "do you think [Wal ker] may kill agai n?"
i nproperly injected future dangerousness).

14



attorneys' failure to offer hospital records containing
conpelling mtigation. Contrary to the requirenent that courts

presunme that juries follow the | aw, Weks v. Angel one, 120 S. C

727, 733 (2000), the circuit court presuned that the jury woul d

disregard the law. The court's analysis was contrary to Fl a.
Stat. [921.141(2), and the Eighth Arendnent. The court's deni al

of relief should have been reversed by this Court on appeal.

The circuit court erred because it focused exclusively on
purportedly "negative aspects" of the hospital records and failed
to evaluate the effect of the evidence that woul d have supported

alife sentence.® WIllians v. Taylor holds that an attorney's

failure to present relevant records will not be excused sinply
because they may contain sone informati on damaging to the
defendant. M. WIIlianms' unpresented records contained sone
negati ve facts about his past:

O course, not all of the additional evidence was favorable to
WIllians. The juvenile records reveal ed that he had been
thrice commtted to the juvenile system-for aiding and
abetting | arceny when he was 11 years old, for pulling a fal se
fire alarmwhen he was 12, and for breaking and entering when
he was 15. But as the Federal District Court correctly
observed, the failure to introduce the conparatively vol um nous
anount of evidence that did speak in WIllians' favor was not
justified by a tactical decision to focus on WIIlians'
voluntary confession. . . . [T]hose omssions . . .
denonstrate that trial counsel did not fulfill their
obligations to conduct a thorough investigation of the

def endant's background.

°As di scussed above, the circuit court's
characterization of the information as "negative" was
al so i nproper because it is contrary to this Court's
precedent recogni zing such information as appropriate
mtigation and because it gives weight to what woul d be
nonstatutory aggravation if considered by either the
jury or court in inposing a death sentence.

15



(32) (citations omtted). In WIllianms, the Court found trial
counsel ineffective for failing to present records despite the
fact that they contai ned sonme negative information about M.
WIllians' past.

The Eleventh Circuit Court of Appeals reached the sane

conclusion in Harris v. Dugger, 843 F.2d 756 (11th Cr. 1989),

when it rejected the state's argunent that counsel made a
tactical decision to not present good character evidence because
it would have permtted cross-exam nation regardi ng the
defendant's priors. The court explained: "the introduction of
evi dence about Harris' character woul d have opened the door to
further explore the appellant's other felony convictions as well
as his di shonorable discharge fromthe Arny. Neverthel ess, on
this record, we cannot conclude that effective counsel would have
made a strategic decision to forego testinony about Harris' good
character nerely because its use would have permtted the state
to add sone prior unlawful acts to the proof already in the
case." |Id. at 764. The circuit court order in Johnston's case
reachi ng the opposite conclusion is an incorrect application of
t he | aw

The circuit court conpletely ignored that the hospital records
cont ai ned conpel ling evidence of untreated nental illness that
woul d have resulted in a life sentence. These records outline a
chi |l dhood spent in an abusive hone and at residential schools for
the nentally retarded. The records lay out the life of a

mental ly retarded boy who devel ops schi zophrenia. Schi zophrenia

16



sets in in 1977. During Johnston's chil dhood, a pattern

devel oped in which he tenporarily received psychiatric treatnent
when hi s behavi or becanme too much for his parents and the school
to handle with their own m sguided attenpts at discipline. This
pattern of seeking treatment for himonly when he m sbehaved
conti nued throughout his adol escence when he essentially bounced
fromthe county jail to the hospital. The years from 1977 to
1979 were particularly difficult for David as his schizophrenia
mani fested in bizarre and sel f-destructive behavior. After
arrests on mnor crimnal charges, David would go fromjail to

t he psychiatric ward where he woul d be nedi cated. However, once
medi cated with anti-psychotic nedication, he would be discharged
back to jail, usually w thout the needed nedication.

On April 14, 1977, David's father commtted himto the Central
Loui siana State Hospital because of bizarre behavior. He was
di agnosed wi th schi zophrenia. (Mn to Vacate, Exh. 8). One nonth
|ater, David was admtted to E. A Conway Menorial Hospital and
agai n di agnosed as schi zophrenic. (ld). Despite the diagnosis of
schi zophreni a, he was rel eased the next day with no nedication.
The very next day, David was back at the Central Louisiana State
Hospital. He was again di agnosed as schi zophrenic.

Schi zophreni a can be managed with nedi cati on under careful
supervision. Left untreated, schizophrenia |eads to psychotic
epi sodes, hal | uci nations, destructive outbursts, and bizarre
behavi ors. Johnston is schizophrenic. He is not an evil person

or one who intentionally m sbehaves but one who suffers froma

17



severe nmental illness that left untreated has prevented himfrom
controlling his behavior and living a productive life. David
never received any long term conpetent and appropriate
psychiatric treatnent.

On Novenber 30, 1977, David was sentenced to jail for two
years. He served about 17 nonths. Wile in jail, he was seen by
a psychiatrist at least six tinmes for self-injurious behaviors.
He was rel eased wi thout nedication and woul d | apse back into
psychosis with each epi sode becom ng nore destructive and nore
bi zarre. By March 1978, David's di sease had worsened and he was
seen by a psychiatrist from Conway Hospital:

Schi zophreni a

Thi s youngster was seen by ne in the parish jail on 3-9-78.

was called by jail authorities to see this boy because of his

bi zarre behavior. He had scratched his arns and was creating
resent ment between hinmself and the inmates. The other inmates
in turn attack himand he has on one occasi on been raped.

Oficials of the jail state that they do not have a non-cel

arrangenment for him past history reveals that he has been

antisocial and has had difficulty at hone adjusting with his
father. Has had fights with his father who in turn called
police and had pt arrested.
(Id). The report notes that David was treated with Thorazi ne,
Artane, Stel azine, Dalmane in addition to Benadryl and Triavile,
but that he was discharged to the jail w thout nedication. (Id).
Ei ght days later, David was again admtted to Conway Hospita
on March 17, 1978; however, he was di scharged on March 29th. The
di scharge report again di agnoses schi zophreni a:

Par anoi d Schi zophrenia - This 18 year old white mal e was

brought to the Special Unit again fromPea Farm He is

resentful, hostile and threatening toward Special unit

enpl oyees. Very adamant and demanding. Treated on Thor zi ne,

Artane, Stel azine and Dal |l mane. Di scharge back to jail.
No rx on di scharge.

18



(1d).

A report dated May 5, 1978, reflects that David' s distress
intensified wwth the death of his father and that he experienced
hal | uci nati ons and destructive behavi or that necessitated
continuing hospitalization:

This 18 year old Caucasian man was transferred fromthe Parish
Jail because "they gave ne a shot that nessed up ny nerves".
This person has a history of psychiatric treatnent with a

Schi zophrenic Diagnosis as | understand it. His father died 4
days ago and he attended the funeral. This has added to his

di stress characterized by inability to eat, hallucinations, and
extrenme frustration. He states that several weeks ago he

sl ashed his arns in response to his distress.

(1d). The report concludes that David suffered from
"Schi zophrenia, Chronic undifferentied Type, by history and now
in partial remssion." (1d). The psychiatrist reconmended
hospitalization, concluding that "his destructive behavior to
hinmself is likely to accelerate otherwi se. He needs psychiatric
follow up on a continuing basis.” (1d). Neverthel ess, he was
di scharged back to jail the sane day. (Id).
One week later, a report confirns this reconmmendati on but al so
reveals that it was not foll owed:
This 18 year old boy was transferred fromthe Parrish jail to
t he Special Unit because he had refused to eat and to cooperate
with officials at the jail. Has been on this unit many tines,
nmost of which he was sent fromthe jail with same synptons. On
t hose occasions as well as this one, he had refused to eat,
become hostile and resentful and clainmed that he had been
abused in the jail. This is a schizophrenic and should be
committed to ELSH. Letters to this effect have been witten to
judges. He was seen by Dr. Richie, psychiatrist and Speci al
Unit consultant, who believes as | do that this boy should be

at ELSH under continuous psychiatric therapy.

(Id.)(enphasis added). The report notes that "another attenpt
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wll be made to have this boy placed at ELSH " (Id). However,
Davi d was again discharged to the jail. (1d).

Less than a nonth | ater, another Conway Hospital docunent
i ndi cates yet another attenpt to admt himfor permanent
psychiatric treatnment was nmade. A June 2, 1978, report states:

Pt was again admtted to the Special Unit fromthe parish jai
as has been done intermttently for a period of tinme because he
becones nore or | ess psychotic, arrogant, resentful and is
afraid that he may becone dangerous to hinself. An attenpt is
now bei ng made to have himconmmtted to ELSH.

(Id). The report also notes that David was treated with
Thor azi ne, Artane, Stelazine and Dal mane.

One week later, on June 9, 1978, another report recomends that
David be hospitalized:

This 18 year old Caucasian male is known to the witer from
previous interviews. He has a history of being beaten and
abused by his father which dates back to the age of 8 or 9
years. He is nowin jail after conviction on charges of Sinple
Burglary. He states that he broke into a trailer attenpting to
escape from his father

In the interview he is cooperative and very polite. He speaks
with out display of enpotion and is logical but brief in his
responses. He has a child like quality (inmature) in his
speech. He admits to hallucinations, nostly at night prior to
sl eep.

Thi s youngster has been to CLSH twice and in E. A Conway
Hospital nmany times. He is presently on noderate doses of
anti psychotic nedication. The nost nearly appropriate
di agnosi s i s Schizophrenia, Chronic, undifferrentied type, in
partial rem ssion.
Continued hospitalization is indicated for treatment of his
psychotic disorder and his depression (related to his father's
deat h).

(1d.) (enphasis added).
Two nonths |later, David was re-evaluated at Conway Hospital:

This 18 year old white nmal e has been on the Special Unit on
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numer ous occasions with sanme di agnosis of schizophrenia. He
was sent fromthis Unit sone nonths ago to ELSH where he

remai ned until two weeks ago. It was stated that he got into a
fight while at ELSH and was sent back to jail. He has since
refused to eat, scratched hinself with objects, etc. Had to be
restrained while on the Special Unit because of hostility and
conbati veness. Refuses to eat nost of the tine.

(Id). David was "treated on Thorazine, Artane, Stal zine and
Dal mane, " but he was discharged to jail with no nedications.

In Cctober 1978, David attenpted suicide. Several nenta
health professionals state he should be institutionalized for an
indefinite period of tinme and that return to jail is not
warranted. An adm ssion report dated Cctober 14, 1978 states:

In my judgment, this man should be returned to East Louisiana
State Hospital in Jackson and committed for an indefinite
period of time. This man is dangerous to hinmself as
exenplified by ingestion of poisonous chemcals. He has also
exhi bited other bizarre reactions characterised by cutting

hi msel f, taking overdoses of nedication and stating that he was
going to destroy hinself in various other ways. Dr. WIIliam
Erw n and John Richie, psychiatric consultants to the Speci al
Unit, as well as nyself have reconmmended that David be
institutionalized. He was conmtted to ELSH on a court order
6-13-78 but remained only a relatively brief period of tine.

He was returned to jail because he gave the authorities at ELSH
probl ens due to his disturbance at that institution. | do not
believe that his return to jail was warranted and this opinion
is apparently confirmed by Drs. Erwin and Richie.

(1d.) (enphasis added). The recomrendati ons were ignored, and it
is clear that because David was not receiving the appropriate
treatment for his mental illness, frustration wth hi mnounted.
Two days later, on Cctober 16, 1978, another Conway Hospital
report recogni zed that David suffered from schi zophrenia and
organi ¢ brain syndrone:

This pt was admtted to I CU on 10-12-78 after ingestion of

organi ¢ phosphate and was di scharged on 10-13-78 back to jail.

| saw himin the parish jail on Friday afternoon, 10-13-78 and
found hi m somewhat confused and appeared to be ill. He was
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transferred to the Special Unit for observation, treatnent and
di sposition. This man has been on the Special Unit on many
occasions as well as to various other institutions including
CLSH, ELSH, Mandeville, etc. he is a schizophrenic and
apparently has sone organic brain syndrone. He has been in and
out of the two jails in Monroe for one offense or another for
t he past few years.
(Id.). David was discharged the next day; the discharge report
states that while at the hospital, he was treated with
Vistaril, Probanthin, Thorazine, Artane, Stlazine and Dal mane and
that his condition was sonewhat inproved. (1d). However, he was
di scharged to jail w thout the needed nedications. David was
admtted again to Conway Hospital for the purpose of observation
& suicide prevention." (1d).
From 1979 through 1980, David was conmtted to the Centra
Loui siana State Hospital for the third and fourth time. During
this time he was also admtted to the E. A Conway Menori al
Hospital at |east four tinmes. Each tinme he was di agnosed as
suffering fromschi zophrenia. He becane del usi onal and organic
brain syndrone was di agnosed. He was described as "extrenely
mentally ill" and psychiatrists recomended that he be comm tted.
A February 7, 1979, Conway Hospital report states:
Step-not her called the coroner about 12:00 | ast night and
stated that David was once again threatening to kill hinself.
The coroner request Sheriff's Dept. to pick pt up and bring him
to the Special Unit for self-protection. This boy has a |ong
hi story of mental illness, incarcerations in both city and
parish jails . . . commtnent to ELSH and CLSH, attenpted
suicide. He is delusional, has a "no-Fault" syndrome, has
Organic Brain Syndrone, is Schizophrenic and Antisocial. He is
extremely mentally ill and should be committed to ELSH's
Forensic Unit. This norning he is very resentful, hostile and
threatening. He shows evidence of psychosis.

(1d.) (enphasi s added).
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David's inability to appreciate the consequences of his actions
and his inability to control his inpulses were docunented in an
Cct ober 23, 1979, eval uation:

This patient is known to the witer from several previous

adm ssions to the Special Unit of ELSH He is in Cty Jai

after involvenent in an altercation with an officer after
heari ng where he had been charged with disturbing the peace..
he has a diagnosis of Schi zophrenia and previously he has been
on anti psychotic nedication at the tinme of ny interviews.

Though he has a diagnosis of Schi zophrenia he is not now
overtly psychotic. He has the characteristics of an i mmature
anti-social personality . He seeks immedi ate gratification and
does not have the capacity to consider the consequences, weigh
options and nmake appropriate delays. It is ny opinion that his
behavi oral synmptons will continue while in jail including the
possibility of injection of poison if he has the chance. He
must be protected from impulsive potentially destructive
behavior.

(1d.) (enphasi s added).
David suffered fromfacial spasnms, a conmopn side effect of
psychotropic drugs. On 3/7/80, the follow ng report was nade:

Hysteria - This 19 y/o WMwas admtted to the Special Unit,
after being seen in the Admtting Roomw th marked spasns of
his face, which was felt to be psychol ogical. The patient was
an inmate of the Monroe City Jail. This patient had numerous
previ ous adm ssions to this institution. The patient was
treated with Dal mane for sleep, he was also given Dlantin and

Vistaril. After the patient was inproved, he was transferred
back to the Monroe Gty Jail
(rd.).

In May 1980, an Assistant District Attorney requested that
Davis be admtted for treatnent. A Conway Hospital report dated
May 31, 1980, states:

Fi nal diagnosis : Schizophrenia - This 21 y/o WM from Quachita
Parish Jail was admtted to the Special Unit on 5/27/80. He
has been in jail nost of his |life, recently discharged fromthe
[jail]. He has been in various institutions, including Mental
Health dinic, CLSH, East State in Jackson. The patient
refused to eat at the jail and was transferred to the Speci al
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Unit for treatnent. The patient was treated on the Speci al

Unit. He was treated on the Special Unit with anti-psychotic

medi cations. He was in inproved condition on discharge and was

transferred back to the Quachita Parish Jail on the sanme

medi cati ons.

(Id). This report notes that "M . John Harrison, Assistant
District Attorney, requested that this patient be transferred to
Central for treatnent, if possible.” (I1d.).

I n Septenber 1980, David was back at Conway Hospital:

Schi zophrenia - This pt was transferred fromthe parish jail

because he was once again becom ng antagonistic. He has a |ong

hi story of nmental problens and incarcerations dating fromthe
tinme he was 17 years of age. He has been on this unit many,
many tines. Has attenpted suicide many tinmes, has been to CLSH
many tines. He has also been treated at ELSH  Every attenpt
has been nade to rehabilitate this young man to no avail.

Wthin days or weeks after release fromjail, he is back for

anot her commtted crine.

(lId.). He was treated with Elavil and Dal mane; his condition
inproved. (l1d.). He was discharged back to jail.

The circuit court focused only on the fact that the hospital
records refer to mnor crimnal charges and arrests during
Johnston's adol escence. Essentially, the court repeated the sane
m st ake as the state agencies that were responsi ble for Johnston
during this period -- he was treated as an aggressive and hostile
person who deserved to be punished rather than a nentally il
person desperately in need of psychiatric care. Johnston's
behavi or denonstrates the classic synptons of untreated nental
illness. The synptons of nmental illness of course appear in the
records. The synptons are not "negative" aspects of the records,
but facts supporting mtigation. The circuit court's analysis is

i ncorrect and shoul d have been reversed on appeal.
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In its exclusive focus on what it believed to be "derogatory,"
the circuit court again erred when it conpletely ignored other
records that contain nothing that could be construed to be
detrinmental to Johnston. Records offered at the evidentiary
hearing fromthe State of Louisiana contain conpelling details of
Johnston's nightmarish chil dhood abuse and nental retardation.
David started school when he was seven years ol d; however, after
only three nonths, he was transferred to the Northeast Speci al
Educati on Center where he was di agnosed as nentally retarded:

On the Stanford-Binet Intelligence Scale, and results on the

Peabody Pi cture Vocabulary Test, highly indicate intell ectual

functioning within the Retarded Educabl e range. This youngster

obtained 1.Q's of 57 and 58 on the Binet and Peabody Test,
respectively. H's nmental ages respectively to the Binet and

Peabody Test, were Mental Ages of 4-8 and 4-0. These scores

consistently reflect current intellectual functioning wthin

the Retarded Educable range. . . . David' s severist
deficiencies on the Binet Test were dealing with concept
formation, verbal facility, and those subtests dealing with

vi sual - mot or coordi nati on and organi zati on.

(Motion to Vacate, Exh. 3). The exam ner concl uded that David
suffered from"noderate to severe | evels of perceptual problens
and/ or organic brain damage" and that "this youngster is
definitely experiencing sone |evel of brain damage." (1d.).

The report also states David canme from"a hone environnment that
is extrenely unhealthy both physically and enotionally" (1d). He
is described as "a very frightened youngster," and the exam ner
concluded that "the etiology of this youngster's fear appears
directly related to the manner in which David' s parents have
resorted to discipline the youngster” (1d). The report continues:

David would often on his own initiative relate in detai
certain incidents that occurred with his home environment.

25



Cenerally, the content of these verbalizations dealt with how
his parents disciplined David. At one point David stated,
while in the mdst of answering an |.Q test item "Daddy |ike

to have killed ne the other night." Pertaining to this
i ncident, David stated that his daddy had "beat nme hard and put
me outside in the dark at night." David made this statenent

several tinmes during testing and these instances occurred when
David was involved in intelligence testing. He appeared to be
intent on having the examner talk with himon his hone
envi ronment .
Wien David was asked to describe his nother and father, in 90%
of the verbalizations of this youngster, he related their
met hods of disciplining him This was always with the
connotation of fear of his parental figures and fear of
physi cal abuse.
(1d). David mssed 102 days of school during the first grade;
David later told a social worker at Larned State Hospital in
Kansas that his father never let himgo to school after a beating
(Mn to Vacate, Exh. 12). He was "an extrenely frightened and
anxi ety-ridden youngster” who was "hi ghly anxi ous and hyper -
ver bal about his home environnment” (Id). Based on his observa-
tions, the exam ner believed his description of his hone life:
Davi d appears to be generally frightened for his physical well
being. David's fears nmay be quite realistically based as there
appears to be sone definite physical neglect and abusenent
towards this youngster by his parents. It is certainly obvious
that this youngster's home environnent is quite detrinmental to

any future inprovenment in this youngster's enotional growth and
devel opnent .

(1d).

When he was twel ve years old David was agai n eval uated by the
Nor t heast Speci al Education Center. He had been abused by his
nmot her and David's father had been awarded custody when his
parents divorced. (Mn to Vacate, Exh. 6). David' s step-nother
told the interviewer that David had been in therapy for tw years

but that this period had been characterized by "continuous acts
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of aggression.” (ld.). She described David as "constantly at war
with the world.” (1d.). The report docunents David "perforned
within the retarded educable range” wwth an I.Q of 65. (I1d.).
He was performng at the first grade level in math and coul d not
understand sinple subtraction and addition problens. (1d.). He
was reading at a third grade level. (1d.).
The report also contains details of his behavior and
personality that reveal devel oping nental ill ness:
[ T]here is much evidence of a very unhappy, frightened,
i nsecure and hostile youngster. There are several indices from
David's drawings to indicate a great deal of |atent and open
hostility and aggression by David. He appears to be unable to
establish adequate rel ationships wth adults in his environnment
as well as with peers. It is noted in the social history
obtained that this youngster is continuing to act out in a very
vi ci ous manner at tinmes in his hone environment. A short chat
with the principal indicates that David is al nost at tines
unmanageabl e in his school environment. Information gained in
the earlier social history of Decenber, 1967, indicates that
his earlier famlial environnment was one of extrene detrinmental
conditions that would certainly affect adequate enotional
growt h and devel opnent. Results fromall data tend to indicate
that this youngster is indeed experiencing significant
enotional problens that warrant imedi ate attention.
(1d.). The report concludes that "David may be in need of a nore
controlled environnment along with psychotherapy.” (1d.).
Despite the recomendation of "imedi ate attention” and "a nore
controlled environnent," David's devel oping nental illness was
untreated. When asked about his nental health therapy, David
responded: "I don't go too often only when | do sonething bad."
(1d.). David' s noted hostility, aggression, and inability to
control his behavior are all signs of his devel oping nental ill-
ness that was diagnosed early in his life but was never properly

treat ed. In 1973, David was admtted to the Leesville State
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School where it was noted he "had | ong been subjected to violent
di sciplinary neasures in the hone." (Mn to Vacate, Exh. 4). The
abuse inflicted by David's natural nother was continued by his
st ep- not her:

During the interview, he did becone upset and expressed sone

anger as he tal ked about sone of the problens that he has been

experiencing. He related that he wanted to "blow the brains
out" of his step-nother because of "her daughters”. He went on
to explain that he was often teased, that he would fight his
step-sisters, and that the step-nother did show favoritism
toward them as he related that he was al ways the one who got

t he whi ppi ngs whereas they got off w thout being punished.

David did tell an interesting story about the step-nother's

m streatnment of him and did show resentnent toward her. He

mentioned that he has been whi pped on occasion with a belt, hit

with a broom and that she did scratch himrecently when
grabbi ng hold of him
(1d.). The report indicates that the special education school
was conplicit in the step-nother's abuse of David, relying on her
to adm ni ster discipline when he m sbehaved:

The parents indicated that he gets nad over anything but does

becone angered especially when corrected and that he has been

mad to the point that he will tear his own clothes off.

The school has worked things out with the nother so that

whenever he does need discipline they wll call her and she

will come to the school and whip him
(1d.). The report notes that he had recently been arrested for
stealing and that this episode "occurred on the sane day that he
was rel eased frombeing isolated in his roomfor a three week
period." (1d).

David was not receiving the nental health treatnent that he
required. A 1973 report fromthe Mnroe Regional Mental Health
Center confirms the diagnosis that David was nentally retarded.
(Mn to Vacate, Exh. 5). The report states in part that

"He was caught hiding and wearing panties, nake-up, etc." (ld).
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Mel laril and Dexedrine had been prescribed "with little benefit."
(1d). The report concludes that "institutional placenent is
strongly recommended. " (1d).

The controll ed environnment and anti psychotic medi cation hel ped
David but the report offered no prognosis of his ability to
function outside this environnment. During a 1974 interview at
the state school when David was fourteen, he was described as
"alert, cooperative, and friendly. He was verbally expressive
and projected an air of self-confidence. He maintained a good
attitude and was very cooperative in both testing sessions.” (Mn
to Vacate, Exh. 7). On a 1975 intelligence test, David perforned
in the "dull normal range" and his reading and math scores pl aced
himon the fourth grade level. (1d). The report notes that
David's poor and erratic psychonotor ability indicates "organic
i nvol venent and/ or enotional disturbance.” (1d).

Davi d was adm ni stered projective tests which indicated "a
di sturbed personality structure.” (ld). He "is easily distracted
and used acting out and verbal expression to conpensate for inner
frustration and hostility.” (1d). He exhibited "a negative
attitude toward the world and felt especially hostile toward
adult authority." (1d). At this tinme, David "was on thorazine,
25 ngs. four tinmes a day," (1d), which would explain both his
sonmewhat i nproved behavior and the underlying pathol ogy reveal ed
in the psychol ogical tests. David spent two years at the
Leesville State School for the Mentally Retarded. Eventually,

the Leesville State School gave up and referred himto the
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Leesville Cty Detention Center.

The circuit court ignored the evidence of Johnston's nental
retardation, brain damage, and abusive chil dhood in analyzing his
ineffective assistance claim This Court has established that
this kind of evidence is mtigation that should be presented to a
jury. In WIllians, the Suprene Court specifically criticized the
Virginia court for ignoring records docunenting the defendant's
"difficult childhood and abuse and nental capacity.” (8 n.5).

The circuit court's analysis is contrary to |law and shoul d have
been reversed.

The circuit court also ignored the evidence that Johnston was
the victimof horrendous abuse by his nother begi nni ng when he
was only one year old. Johnston's aunt, Charlene Benoit,
provided the followi ng information which is not even nentioned in
the circuit court order:

When David was young we all lived in New Oleans. | spent a
ot of time visiting David's hone. | was a witness to the
abuse David received. The worst thing | saw was one tinme when
David was about a year and a half old ny nother and | were
visiting at Albert and Mary's [David's parents]. David was not
successful at potty training, and this tinme David nessed
himsel f. Mary took David and subnmerged himin the sink for a
long tine. David turned black under the water. Finally, ny
nmot her made Mary stop drowni ng David when Mary finally stopped,
Davi d seened to be gone. Mary shook David very hard and he
started breathing and canme back to us. M nother and | were
very scared, Mary was out of control. | don't knowif she did
this [to] David [at] other times. Also, when David was | ess
than 2 years old Mary beat his head on the side of the bathtub
so hard she knocked all of David' s teeth out. He was hurt
badly. M brother Harvey tr[i]Jed to nake Al bert and Mary take
David to the Hospital to get the injuries to his nmouth and head
| ooked at, but they wouldn't take himto the doctor. This
beating was so severe it could have killed him Frombirth

until David left Mary's house he received beatings . . . all
the tinme. Mary had sonething against David fromthe start
Mary did not treat any of her children well, but she was
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very nmean to David. Mary would allow the other children to

beat David. On Holidays the other kids would receive presents

and David wouldn't get any. David would be |eft out when Mary
bought ice cream and sweets for the other kids. Sonetines when
| would visit Mary would make David sit in front of the bl ank

T.V. screen for hours on end while the other kids played if

David cryed [sic] or noved, Mary would beat him Al David's

chil dhood his parents told himhe was crazy and retarded.

David was in special education classes in school and had to

take nmedicine to control his behavior. | don't believe Al bert

and Mary did a good job at keeping David on his nedicine.
(PCG-R 1284-86). Ms. Benoit described the difficulties David
had i n school and how he was eventually sent to a school for the
retarded and how as David got ol der, his bizarre behavior
resulted in commtnents to the "Special Unit" of Conway Menori al
Hospital in Monroe, Louisiana (PCR 1286).

Ms. Benoit provided information about Johnston's siblings who
all had problens "of one degree or another"” (PC-R 1286). Two of
his brothers are in prison, and another is "very w thdrawn and
has a hard time talking to people" (PCR 1286). H's sister,
Debra, married her step-brother, David Neilson; while married to
Nei | son, Debra had three children by different nen (PCR 1287).

Debra was unstable and could not keep a job due to nental
inmpairnments (PC-R 1287). She could not handl e being a nother
and gave up custody of her children, one of whomis severely
retarded (PG-R 1287). His sister Panela had two children by her
step-brother David Neilson while Neilson was married to Debra
(PCGR 1287). Panela also suffers fromnental inpairnents (PCGR
1287) .

David's uncle, Harvey Johnston, provided evidence about

Johnston's chil dhood that was not considered by the court:
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David was an abused child. FromDavid' s birth both David's
parents Mary and Al bert resented David. David' s father spent
alot of tinme working and Mary was very cruel to David. Even as
an infant David was severely beaten by his nother.

One specific incident of abuse happened when David was about
18 nonths old. David's nother beat David's head agai nst the
side of the bathtub so hard that she knocked out all of his
teeth. The baby was hurt badly. 1| told ny brother Al bert he
had to take David to the hospital to get the baby treated for
the beating. Al bert refused and we got into a fight about it.

Al bert was afraid that Mary would get in trouble. David never
did get treatnment for this horrible injury. Al through
David's chil dhood he was beaten al nost daily.

(PC-R 1290-91). He renenbered other instances of abuse and
believed that David received little or no | ove and was
"terrorized" by his nmother (PC-R 1292). He provided evidence
regardi ng Johnston's nental problens that was ignored by the
circuit court:

As David grew up everybody knew sonet hing was wong with him
sonet hing was wong with his nental health. Al bert took David
to doctors to try to get himhelp. David spent his chil dhood
in and out of nental hospitals. David had alot of trouble in
school. He never did well and caused trouble at school because
of his bizarre behavior. Eventually he was sent to speci al
state schools for kids with nental problenms. The psychiatrists
gave David nedicine that hel ped keep himfrom bei ng strange.
When David was a teenager his dad tried to make David take the
medi ci ne that hel ped his synptons, but David didn't always take
it and would have problenms. It was |like he had two
personalities. Wen he didn't take his nedication he would get
in trouble. Sonetinmes the police would pick himup for being
strange and put himin the jail's padded roomor take himto
the doctors at Conway Menorial Hospital, Special Unit. They
woul d call soneone fromthe famly to conme carry David hone and
get himto take his nedicine.

(PCGR 1292). This tragic story of this brutally abused young
man and his constant struggle with nental illness was never
revealed to the jury because counsel acceded to their nentally
ill client's wishes that the issue not be pursued (T. 45-46).

The evi dence of abuse and negl ect was not considered by the
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circuit court in its order denying relief on Johnston's
i neffective assistance claim

The circuit court erred when it fabricated explanations for
Johnston's trial attorneys' failures and accepted their legally
i nadequate reasons for their failure to investigate. As the

Suprenme Court nmade clear in Wllians v. Taylor, courts cannot

accept every reason put forth by trial attorneys to justify the
failure to effectively represent their clients. In WIllians, the
trial attorney defended his failure to investigate his client's
background by explaining that he chose to focus on his client's
cooperation with the police. The Supreme Court rejected this
excuse and found that "trial counsel did not fulfill their
obligation to conduct a thorough investigation of the defendant's
background.” (32). In Johnston's case, the circuit court
accepted an unreasonabl e explanation fromtrial counsel and then
specul at ed about ot her possible excuses for their failure to

i nvestigate and present mtigation. The circuit court's analysis
is contrary to | aw.

Johnston's trial attorneys clainmed they did not investigate his
background and did not present the hospital records they had
because he did not want themto litigate nental health issues.
Clyde WIf clainmed: "Hi s concern was he didn't want to be
involved with anybody in the nental health field at all . . . he
did not want to have anything done that woul d place himin any
risk of getting back into a state hospital or a nenta

institution.” (T. 38-39).
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Christine Warren, co-counsel, was responsible for preparing for
the penalty phase (T. 163). She admtted "it wasn't until a
coupl e of weeks before the trial that | really sat down and went
t hrough the whole file" (T. 164). Warren agreed that it was
Johnston's decision to not present nental health evidence and
they deferred to his wishes. Johnston "insisted that he had no
mental problems . . . and did not want to discuss it at all" (T.
147-48).7 Further, "he [Johnston] did not even want ne to put on
any evidence of nental problens in the penalty phase" (T. 159).
She admtted that "it would have been hel pful to have had an
expert who woul d support the contention that he had sone very
severe psychiatric problens” (T. 160). Al though responsible for
preparing the penalty phase, Warren admtted she did not talk to
t he psychol ogi st hired by the defense and she did not discuss the
possibility of an expert evaluation with Johnston (T. 160). She
had "a |l ot of records" and that the prior hospitalizations and
di agnoses "fit in with what we were seeing"” (T. 145-46). She did

not present this evidence to the jury. She did not retain an

"Warren's inpression that Johnston attenpted to
hide his nmental disabilities is supported by a 1981
report from Larned Hospital in Kansas which indicates
that Johnston told the interviewer that he had never
suffered fromany nental or enotional problens, "that
he had al ways gotten along satisfactorily with his
teachers and usually had no problens with other
students” (Mn to Vacate, Exh. 12). The report al so
docunents that Johnston "clained to have made excel | ent
to average grades in school and to have finished the
twel fth grade at the age of 16" and to have "a good
work record.” (1d.). Despite these clainms, which are
refuted by all the records docunenting Johnston's
chi | dhood and adol escence, the exam ner di agnosed
Johnston as borderline nentally retarded. (1d.).
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expert to explain these records to the jury.

An attorney's reliance on his client will not excuse a failure
to investigate and has been repeatedly rejected by courts
considering ineffective assistance of counsel clains. As held in

Strickland v. Washi ngton, "counsel has a duty to nmake reasonabl e

i nvestigations or to make a reasonabl e decision that nmakes
particul ar investigation unnecessary." 466 U. S. 668, 690-91
(1984). Deference to a nmentally ill client does not constitute a
reasonabl e decision to not investigate. The Eleventh Grcuit
Court of Appeal s has expl ai ned:

On one hand, it is clear that a defendant's instructions may
limt the scope of counsel's duty to investigate a particul ar
defense or strategy. On the other hand, it is equally clear
that | awers may not follow such conmands blindly.

Al t hough the defendant retains the right to control his
defense at trial, counsel nust first advise his client which
strategies offer the best chance of success.

Uncounsel ed j ai | house bravado shoul d not deprive a defendant
of his right to counsel's better-inforned advice. This
principle especially holds true where a possible mental
impairment prevents the client from exercising proper judgment,
or where an attorney forgoes a defendant's only plausible line
of defense.

Foster v. Dugger, 823 F.2d 402, 407 n.16 (11th Gr. 1987)

(citations omtted)(enphasis added).
In Blanco v. Singletary, 943 F.2d 1477 (11th Gr. 1991), the

El eventh Circuit recognized that "a defendant's desires not to
present mtigating evidence do not term nate counsel s’
responsibilities during the sentencing phase."” Id. at 1502. See

al so Lara v. State, 581 So. 2d 1288, 1290 (Fla. 1991)(rejecting

State's argunent that trial counsel was not ineffective because
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failure to present mtigation was expl ai ned by defendant and his
famly's lack of cooperation).

In this case, the attorneys' reliance on Johnston to decide
whet her to present nmental health evidence is particularly unrea-
sonabl e because they knew he suffered fromnental health
problens. Warren testified that "fromthe beginning of the
representation, it was clear to ne that he had sone serious
psychi atric problens” (T. 144). Warren expl ai ned:

| could tell himsonething, and fifteen mnutes later, it
woul d beconme clear that he did not understand what | had said.

In fact, really couldn't -- | don't know if renenber is the

right word, but did not incorporate it into his consciousness.

He made bi zarre coments and statenents. Was very childish

very demandi ng.

It was -- and then, of course, he had a, as the case

devel oped, you know we | earned that he had been conmmtted and
had recei ved psychiatric treatnent earlier

| had, at that point, | had been practicing | aw about four
years. One of the first cases that | ever becane involved in
was a first-degree nmurder case. . . . the day after | was
sworn in, | appeared for initial appearances for that

person where we, where the insanity defense was a defense.

| have fam |y nmenbers who are schi zophrenic and | have had a
| ot of, had had even then, a fair anmount of experience with
clients who had psychiatric problens. And he just seened to ne
to have severe nental problens.

(T. 144-45). She further described their conversations:

It is very difficult to listen to soneone who has severe
ment al problenms ranble on for forty-five mnutes or an hour and
a half. | would be trying to pull himback to reality, to nmake
himrealize the situation that he was in" (T. 156).

She expl ai ned Johnston's schi zophrenia interfered with her
ability to communicate with him

Just say he did not understand. |, you know, what things

there were? The ranbling, the neandering, the arrogance, the
refusal to listen, the ordering us out of the, ordering us out
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of the room hanging up on us, calling back, crying, ranting
and raving" (T. 207).

Warren admtted that she and Wl f "both felt that [Johnston]
was continually inconpetent” (T. 150). She added:

| don't think he had the capacity to listen rationally to
what we said. To consider it logically, and then to, to nake a
| ogi cal, rational decision based on what we said" (T. 152).
Finally, Warren admtted that Johnston was inconpetent to make

the decisions that his counsel permtted himto nake:

Q In terns of leading up to trial and Johnston's
contributions to assisting in the defense, his decision nmaking,
the limts he placed upon you and what you woul d i nvestigate
and what you couldn't investigate, the limts he placed upon
you in ternms of seeing a psychol ogist or not seeing a
psychol ogi st, was he conpetent to be naki ng these decisions?

A No. -

(T. 195-96).

Warren testified that it was not until the night before the
trial began that Johnston first realized that the State was
seeking the death penalty:

It wasn't until, | think the day before trial or the very
m ddl e of the trial, we went up to talk with David at night,
and he said, in a panic, they're trying to kill nme. Do you
know that they're trying to kill me. Does President Reagan
know they're trying to kill nme. This is terrible. President
Reagan shoul d be told these people are trying to kill ne.

And it was like that was the very first tine that it had ever
actually connected in his mnd that he was facing the death
penalty and that he was in a very serious situation. W told
hi m over and over and over again, and it just, as | said, you
tell himsonmething, and fifteen mnutes later, it was as if it
just didn't nmean anything to himat all.

(T. 155). That Johnston failed to appreciate the seriousness of
his situation and that the outcone of the trial would determ ne

whet her he lived or died further supports the argunent that his
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attorneys were unreasonable in their deference to his decision
regardi ng nental health evidence. Dr. Merikangas confirnmed that
Johnston did not appreciate his dire situation and had stated to
the police that he could not be executed because he had al ready
died (T. 371). dearly, Johnston's opinion about the presenta-
tion of mtigation evidence was irrational and cannot excuse his
attorneys' failure to effectively argue in defense of his life.
Wl f was aware of Johnston's nental illness. He testified
Johnston was "very suspicious and guarded in his comrunication”
and was "very inpulsive in his reactions to what we wanted to
di scuss with him' and "sone days he would not want to tal k about
anyt hi ng except tangential issues that were pressing on his m nd"
(T. 22-24). Wl f knew "that he had sone nental problens" and
| ater discovered that he had a history of nental illness (T. 24).
Joseph Durocher, the Public Defender for the N nth Judicial
District testified that after his first nmeeting with Johnston he
"had concerns" about Johnston's nental health because it was
obvi ous that he "was a person who was just not, not rational" (T.
443). Durocher suspected that Johnston was nentally retarded and
felt that he "was talking to sonebody with a fried brain" (T.
443). Durocher testified that his "concern in the early stages
were on his nental health and, and/or nental retardation, and,
and the insanity defense or the issue of conpetence to stand
trial"™ (T. 447). He reported his suspicions and concerns to
Johnston's trial attorneys. Durocher explained his office's

filing of a notion to withdraw in part was due to Johnston's
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irrational behavior (T. 441-42). Durocher's belief that
Johnston's actions were "irrational" and that his actions were in
conflict wwth those of the public defender's office supports the
argunent that Warren and Wl f were unreasonable in their
deference to their nentally ill client's decisions about
[itigation strategy.

Wien a client suffers fromnental inpairnments, reliance on him
to make |litigation decisions is even nore unreasonable. In

Thonpson v. Wainwight, 787 F.2d 1447 (11th G r. 1986), defense

counsel failed to conduct an investigation into his client's
background out of deference to the client's wishes. The court
rejected that explanation:

The reason |lawers may not "blindly follow' such commands [to
not investigate the defendant's background] is that although
t he deci sion whether to use such evidence in court is for the
client, the |l awyer nust first evaluate potential avenues and
advise the client of those offering possible nerit. Here,
Sol onon did not evaluate potential evidence concerning
Thonpson' s background. Thonpson had not suggested that
i nvestigation would be fruitless or harnful; rather, Sol onon's
testinony indicates that he decided not to investigate
Thonmpson' s background only as a matter of deference to
Thonmpson's wi sh. Al though Thonpson's directions may have
limted the scope of Solonobn's duty to investigate, they cannot
excuse Sol onon's failure to conduct any investigation of
Thonpson's background for possible mtigating evidence.
Sol onon' s expl anation that he did not investigate potenti al
mtigating evidence because of Thonpson's request is especially
di sturbing in this case where Sol onon hinsel f believed that
Thonpson had nental difficulties. An attorney has expanded
duties when representing a client whose condition prevents him
from exercising proper judgment.

Thonmpson v. Wai nwight, 787 F.2d 1447, 1451 (enphasi s added)

(citation omtted). The court referred to the Florida Code of
Prof essi onal Responsibility which states that "[a]ny nental or

physi cal condition of a client that renders himincapabl e of
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maki ng a consi dered judgnent on his own behal f casts additional
responsibilities upon his lawer" Id. n.3.

And in Blanco v. Singletary, the court reaffirned that trial

counsel's reliance on an obviously nentally ill client's decision
to forego presentation of mtigation is unreasonable. 1In fact
counsel has a greater obligation to investigate and anal yze
mtigation. Id. at 1502.

The circuit court hypothesi zed reasons for Johnston's
attorneys' failure to present mtigation evidence: "the fact
that trial counsel were faced with the adverse reports of Drs.

W der and Pol | ock, defendant's refusal to cooperate with Dr.

Tell and the refusal of other nenbers of defendant's famly to
assist at the time" (PCR 1683). Drs. WIlder and Poll ock were
appoi nted to eval uate Johnston for conpetency. They nmet with him
for less than an hour, did not adm nister any psychol ogi cal

tests, and did not evaluate himfor mtigation purposes. Their
testinmony is irrelevant to any decision regarding the
presentation of nental health mtigation. As recognized in

Bl anco:

The district court also rejected the contention that Blanco's
mental health mtigation evidence denonstrated ineffectiveness,
because Bl anco did not show that he was inconpetent at the tine
of trial. But there is a great difference between failing to
present evidence sufficient to establish inconpetency at trial
and failing to pursue nental health mtigating evidence at all.

One can be conpetent to stand trial and yet suffer fromnenta

health problens that the sentencing jury and judge shoul d have

had an opportunity to consider.

943 F.2d 1477, 1503 (11th Gr. 1991). See also Perri v. State,

441 So. 2d 606, 609 (Fla. 1983)(recogni zing that "a defendant may
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be |l egally answerable for his actions and |l egally sane, and even
t hough he may be capabl e of assisting his counsel at trial, he
may still deserve some mtigation of sentence because of his
mental state."). Dr. Wlder's testinony reveals that he did not
preclude a finding of nental health mtigation (T. 526; 528-29).
The State's presentation of evidence damaging to the defense
does not obviate trial counsel's responsibility to put on

evi dence on behalf of his client. |f anything, it increases an
attorney's duty to advocate for and protect his client.

The circuit court's second hypothetical explanation for trial
counsel's failures is equally inadequate. The unavailability of
other mtigation wtnesses, such as Dr. Tell and Johnston's
famly, does not excuse his attorneys' failure to present the
mtigation that was available. Trial counsel did not testify
that the reason they did not introduce the records indicating
mental retardation, schizophrenia and brain damage or retaining
an expert to explain these records was because w tnesses were
unavail abl e. This was nonsensical speculation by the court.

Finally, the circuit court erred because it failed to consider
t he conbi ned effect of the evidence presented during post-
conviction and that presented at trial. Contrary to the analysis
required by Strickland, rather than evaluate the cumul ative
effect of all the mtigation evidence, the circuit court believed
that the effect of the evidence not presented by trial counsel
was actually dimnished by the fact that they did present two

mtigation witnesses. The circuit court began its anal ysis of
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the Sixth Anendnment claimwith the caveat that "[i]t should be
noted that trial counsel did call two w tnesses, Ken Cotter,
defendant's fornmer attorney, and Corrine Johns[t]on, his foster
mother, to testify as to defendant's nental problens” (PCR
1683). The presentation of two mtigation wtnesses does not
rebut Johnston's claimthat he was prejudiced by his counsel's
failure to present conpelling evidence in the formof state
hospital records chronicling his extensive history of nental
illness and to investigate and di scover additional records
detailing his childhood abuse and nental retardation. Counsel
knew Johnston was nentally ill.

As the Suprene Court made clear in Wllianms v. Taylor, the

proper analysis of a penalty phase ineffective assistance of
counsel claimrequires that the court reweigh all the mtigation
evi dence agai nst the aggravation presented by the State. The
Suprene Court expressly criticized this aspect of the Virginia
Suprenme Court's Strickl and anal ysi s:

Second, the State Suprene Court's prejudice determ nation was
unreasonabl e insofar as it failed to evaluate the totality of
the available mtigation evidence--both that adduced at trial,
and the evidence adduced in the habeas proceeding--in
rewei ghing it against the evidence in aggravati on.

[ T]he state court failed even to nention the sole argunent in
mtigation that trial counsel did advance--WIIlians turned
hinmself in, alerting police to a crine they otherw se would
never have di scovered, expressing renorse for his actions, and
cooperating with the police after that. Wile this, coupled
with the prison records and guard testim)nyé may not have
overcone a finding of future dangerousness,® the graphic

8 The Virginia capital sentencing statute
recogni zes future dangerousness as a statutory
aggravating circunstance. Contrary to the circuit
court's order in Johnston's case, this is not a valid

42



description of Wllianms' childhood, filled with abuse and
privation, or the reality that he was "borderline nentally
retarded,” mght well have influenced the jury's appraisal of
his noral culpability. . . . Mtigating evidence unrelated to
dangerousness may alter the jury's selection of penalty, even
if it does not underm ne or rebut the prosecution's death-
eligibility case. The Virginia Suprene Court did not entertain
that possibility. It thus failed to accord the appropriate
wei ght to the body of mtigation evidence available to trial
counsel
(34) (citations omtted). The circuit court in this case
commtted the same error that caused the Suprenme Court to grant
relief in Wllians: it failed to consider all of the mtigation
evidence and to reweigh its conbined effect against the
aggravation presented by the State. The circuit court's failure
to conduct the correct |egal analysis under Strickland resulted
in the denial of Johnston's Sixth Amendnment claim
At Johnston's penalty phase, his attorneys presented two
W tnesses. Ken Cotter, an attorney, testified that he had known
Johnston since 1981 and that he seened to undergo "trenmendous
mood swi ngs" (R 1124). The State inpeached M. Cotter's
testi nony by enphasizing that he is not a psychiatrist thus
di screditing his testinony about Johnston's behavior (R 1129).
The second w tness, Corinne Johnston, Johnston's step-nother,
testified that David' s intelligence level is "very |ow' and that
as a child he had exhibited "strange behavior" (R 1138, 1140).
She testified that David had been seen at nental hospitals and

that a doctor at Conway Hospital had told her that David had "a

aggravating factor under the Florida statute and its
consideration by the circuit court constitutes
nonstatutory aggravation in violation of Johnston's
Ei ght h Arendnent rights.
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very bad nental disorder” but that the State of Louisiana could
not help him (R 1141). On cross-exam nation, the State

di scredited Ms. Johnston's testinony regardi ng David because it
consi sted of second-hand stories she heard from people who did
not testify (R 1150). This presentation of limted mtigation
(whi ch was i npeached) does not excuse the failure to present

mtigation. See Wllians v. Taylor, Cunninghamv. Zant, 928 F. 2d

1006, 1017 (11th Gir. 1991).

In addition to the mtigation already discussed in this
petition that was not presented to the jury, two nental health
experts testified at the 3.850 hearing that Johnston was
schi zophreni c, brain damaged and nentally retarded. Both experts
testified the statutory nental health mtigators applied to
Johnston. This evidence was referred to by the circuit court but
its effect on the outcone of his penalty phase was not eval uat ed.

The State's case in support of the death penalty consisted of
a Kansas police officer who testified that he was the "victinm of
Johnston's threats that resulted in a felony conviction. Tony
Hi ggins testified that he had arrested Johnston in 1981 (R
1100). As he was bei ng booked at the police station, Johnston
told M. Higgins that when he got out of jail he was going to
kill M. Hggins or "get sone bikers to do the job." (R 1106).
There was no physical violence involved. Johnston was charged
and convicted of making terroristic threats against a police
officer (R 1106). This was used to support the prior violent

fel ony aggravating factor.
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While awaiting trial on the charge of making terroristic
threats against a police officer, Johnston was found to be
i nconpetent to proceed to trial by a Kansas state hospital
psychol ogi st (T. 1361-1363). After a stay at the Larned State
Hospital, he was rendered conpetent and a fel ony conviction
ensued. Cearly, the jury would have given little or no wei ght
to this aggravating factor if they had known Johnston was found
to be nentally ill, brain damaged and possessed such | ow
intellectual functioning that a stay in the state hospital was
necessary before he could even be convicted of threatening to
find sonme "bikers" to kill the police officer.

The records indicating Johnston was suffering fromnental ill-
ness, brain damage and low intellectual functioning at the tine
Johnston threatened the Kansas police officer were available to
counsel. Counsel should have presented them Trial court failed
to refer to, nmuch | ess consider the nental health records from
Kansas when he issued his order denying postconviction relief.

The State presented Dr. Pollack, a psychiatrist who exam ned
Johnston for sanity and conpetency before his trial. Dr. Pollack
testified that the statutory nental health mtigating factors do
not apply to Johnston. (R 1170). On cross-exam nation, Warren
established that Dr. Pollack only net with Johnston for forty-
five mnutes and that he did not adm ni ster any psychol ogi cal
tests. (R 1172). It should be noted defense counsel did not
acquire any of the records relating to Johnston's conmtnents to

state schools for the nentally retarded or nultiple diagnosis of
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mental retardation. Dr. Pollack, who conducted no testing, never
knew about or considered nmultiple diagnosis of nental retardation
when rendering his opinion.

During its penalty phase closing argunent, the State Attorney
argued the nental health mtigators did not apply based upon
testinmony of the State's "expert witness," while the defense had
only presented the defendant's step-nother (R 1198-99). The
defense had no material wth which to rebut Dr. Pollack's
testinmony rejecting the nental health mtigators aside fromthe
suggestion that his opinion was "unreasonable.” (R 1213).

Johnston was prejudiced by his attorneys' failure to
investigate and to present mtigation evidence. The presentation
of two mtigation wtnesses, which fact was relied upon by the
circuit court in denying relief, is not dispositive. In

Cunni ngham v. Zant, the court found trial counsel ineffective for

failing to present the defendant's nedical and school records
despite the fact that he presented two mtigation wtnesses.

In Mddleton v. Dugger, 849 F.2d 491 (11th Cr. 1988), the

court found trial counsel ineffective for failing to introduce
records detailing the defendant's chil dhood whi ch bears an
incredible simlarity to Johnston's. Like Johnston, M ddl eton
had been di agnosed as an adol escent with schizophrenia and the
treating hospital had recomended nedication and residence in a
treatment center for enotionally disturbed children. Id. at 493.
Counsel also failed to present records fromreform school s,

famly court, state youth services, and prison health services;
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as in Johnston's case, "these records chronicle a chil dhood of
brutal treatnment and negl ect, physical, sexual and drug abuse, a
low |.Q and nmental illness.” 1d. at 494. The court expl ai ned
its finding that M ddl eton had been prejudiced by his counsel's
failures:

This kind of psychiatric evidence, it has been held, has the
potential to totally change the evidentiary picture by altering
the causal relationship that can exi st between nmental illness
and hom ci dal behavior. "Thus, psychiatric mtigating evidence
not only can act in mtigation, it also could significantly
weaken the aggravating factors."

849 F.2d 491, 495 (11th Gr. 1988)(quoting Huckaby v. State, 343

So. 2d 29, 33-34 (Fla. 1977); Elledge v. Dugger, 823 F.2d 1439

(12th Gr. 1987)).

The circuit court's analysis of Johnston's ineffective
assi stance of counsel claimis an inproper application of the
requi renments of Strickland and shoul d have been reversed on
appeal . The adversarial process broke down when his attorneys
deferred to his opinion regardl ess of their know edge that he
suffered fromnental illness and nental retardation. Thus,
Johnston was sentenced to death by a judge and jury that were
deprived of conpelling evidence necessary to a fair and reliable

sentencing decision. As in Harris v. Dugger, the jury "knew nuch

about the crinme, having just convicted [him of a brutal nurder,
but little about the characteristics of the defendant." 874 F.2d
at 763. Johnston did not receive a full and fair hearing. The
denial of relief on this claimshould have been reversed by this

Court on appeal .
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C. THE CIRCUIT COURT'S DENIAL OF JOHNSTON'S INEFFECTIVE
ASSISTANCE OF COUNSEL CLAIM WAS IMPROPERLY UPHELD ON APPEAL
AND MUST BE RECONSIDERED.

This Court failed to correct the circuit court's errors by
deferring to its conclusion that Johnston's attorneys'
performance was professionally reasonable. As this Court has
acknow edged, there has been confusion on this Court regarding
the standard of review applied to ineffective assistance of

counsel clains. Stephens v. State, 748 So. 2d 1028, 1032 (Fl a.

1999). This Court reaffirmed that "[t]he | ess deferenti al
standard of review inescapably follows from Strickl and" and
clarified that "under Strickland, both the performance and
prejudi ce prongs are m xed questions of |law and fact, with
deference to be given only to the | ower court's factual
findings." Id. at 1033. |In Stephens, this Court cited several
cases in which this Court did not conduct de novo review of
Strickland claims. This Court's decision in Johnston's case
falls within that category of cases.

In light of the Supreme Court's recent decision in Wllians v.

Taylor, it is clear that the circuit court incorrectly analyzed
Johnston's ineffective assistance of counsel claim The circuit

court commtted many of the sane errors as in Wllians. WIIlians

sheds new | i ght on Johnston's case because the ineffectiveness
argunent raised and the errors commtted in the court's |egal
anal ysis are the sane.

In WIllians, the Suprene Court criticized the Virginia Suprenme

Court for failing to consider sone of the mtigation evidence
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t hat had been presented during post-conviction: "The Virginia
Suprenme Court ignored or overl ooked the evidence of WIIians'
difficult childhood and abuse and his |limted nental capacity."”
(8 n.5). The jury that sentenced Johnston was deprived of the
sanme information and the circuit court failed to consider it in
its order denying relief. As discussed in this petition,
Johnston's attorneys failed to present school records docunenting
his nental retardation, brain damage, and abusive chil dhood.
These records are distinct fromthe hospital records that the
circuit court did consider and they contain nothing that could
have harnmed Johnston at the penalty phase. These records are not
mentioned in the order denying relief. The circuit court's error
in failing to consider this conpelling mtigation evidence inits
eval uation of Johnston's ineffectiveness clai munderm nes the
finding that he was not prejudiced by his attorneys' failures.
Its decision, like that of the Virginia court in Wllians, is
contrary to the | aw and shoul d have been reversed.

The Suprenme Court in WIllianms found that the defendant was
prejudiced by his attorney's failure to present records
docunenting his childhood. As in Johnston's case, the records at
issue in WIllianms woul d have educated the jury to his nental
retardati on and abusive chil dhood:

Anmong t he evidence reviewed that had not been presented at
trial were docunents prepared in connection with WIIlians'
comm t mrent when he was 11 years old that dramatically descri bed
m streat ment, abuse, and neglect during his early chil dhood, as
well as testinmony that he was "borderline nentally retarded,' had

suffered repeated head injuries, and m ght have nental
i npairments organic in origin.
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(5). As discussed in this petition, the records that Johnston's
attorneys failed to present contain simlar mtigation evidence
with the additional mtigation that Johnston is nentally ill and
suffers from schi zophreni a.

An even nore inportant simlarity is that the records that were
not presented in WIllians contain sone negative information about
t he defendant. The Supreme Court recognized that "not all of the
addi tional evidence was favorable to WIIlians" because the
records included evidence of juvenile arrests (32). However, the
Court still found that WIllianms was prejudiced by his attorneys'
failure to present the records: "the failure to introduce the
conparatively vol um nous anount of evidence that did speak in
WIllians' favor was not justified . . . counsel did not fulfil
their obligation to conduct a thorough investigation of the
def endant's background."” 1d. The court in this case found the
attorneys' performance to be reasonabl e precisely because the
records they did not present contai ned "negative aspects" about
Johnston's past. The Supreme Court in WIIlians expressly found
that negative information in a defendant's records that contain
ot her, hel pful information cannot justify an attorney's failure
to present the records at trial. The circuit court's order is
contrary to WIllians and shoul d have been reversed on appeal .

Perhaps the circuit court's gravest error is that it m sapplied
the I aw by considering nonstatutory aggravation. The court found
the attorneys' failure to present Johnston's records to be

reasonabl e performance because the "negative aspects" of those
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records would have solidified the jury's death recommendati on by
denonstrating "that he would be incapable of rehabilitation and
might kill again” (PC-R 1684)(enphasis added). The jury and
sentencing court in Florida are limted to those aggravating
factors specifically enunerated in the Florida sentencing
statute. Future dangerousness is not an enunerated factor, and
this Court has granted sentencing relief in other cases where

this factor was considered. Kornondy v. State, 703 So. 2d 454

(Fla. 1997). It is well-established that "[a] jury is presuned

to followits instructions,"” Weks v. Angel one, 120 S.C. 727,

733 (2000). It cannot be assuned the jury woul d consider
evidence the instructions specifically reject as valid.

These errors by the circuit court were not corrected on appeal .
Johnston's case is one in which this Court applied the wong
| egal standard. Johnston was denied his right to appellate
review of his ineffective assistance of counsel claimbecause
this Court deferred to the circuit court on m xed questions of
|aw and fact. As a result, the circuit court's erroneous | egal
anal ysi s escaped correction and was adopted by this Court. This
Court in Stephens recognized that "the appellate court's obliga-
tion to independently review m xed questions of fact and | aw of
constitutional magnitude is also an extrenely inportant appellate
principle.” |d. at 1034. Johnston was entitled to independent

review by this Court. Habeas relief is proper at this tine.
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CONCLUSION AND PRAYER FOR RELIEF

For the foregoing reasons, this Honorable Court should issue
the wit of habeas corpus, vacate Johnston's death sentence, and
direct that a new sentencing proceedi ng be conducted. 1In the
alternative, this Court may remand this case to the circuit court
to conduct an evidentiary hearing on Johnston's ineffective
assi stance of counsel claimso that the evidence can be eval uated
under the correct |egal standard.
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