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INTRODUCTION 

The District Court has rewritten the standard for a new trial 

under de  l a  Rosa v. Zeque i ra ,  659 So.2d 239 (Fla. 1995). The 

District Court expressly holds, i n t e r  a l i a  that diligence now 

requires the litigant to conduct background investigations during 

trial! This court expressly ruled otherwise in de l a  Rosa.  

STATEMENT OF THE CASE AND FACTS 

The Petitioner is the widow and personal representative of 

Frederick Roberts. Mr. Roberts had suffered from liver cancer. 

Petitioner alleged that Respondents were negligent in their 

treatment of the cancer, resulting in Mr. Roberts' death sooner 

than otherwise would have been the  case. ( A .  2 ) .  

During voir dire, both the trial court and Petitioner's 

counsel extensively questioned the prospective jurors about p r i o r  

litigation, The jurors were questioned by name, one by one, at 

length. ( A .  2 )  In voir dire, the trial court first raised the 

subject of prior litigation. The court said: 

\\ I'll ask you . . .  have you been a party to a lawsuit. What 
mean by that is, have you brought a court action against 
somebody else seeking money from them or if someone brought 
an action against you, seeking money from you. And it could 
be because of an auto accident, breach of contract, many 
other things, divorces and what not. But let me know if you 
have been a party, a plaintiff or defendant, in a case 

I 

yourself or maybe a close family member has been involved in 
a lawsuit. Let me know that as well." (A.6). 

Immediately before questioning each and every potential 

juror, by name, with follow up questions, Petitioner's counsel 

said: 

1 



" He [the judge] asked you if you had ever been a party to a 
lawsuit. And again, the reason isn't to embarrass you, 
because you know when you were in the lawsuit, you may have 
won and you thought it was great or you l o s t ,  thought it 
stunk. Or you may have been a defendant and think all the 
plaintiffs are out to get their money or you may have been a 
plaintiff and thought otherwise. 

It's really important what you bring to the stand on this 
issue. So I'm going to ask you, each one of you by name 
whether o r  not you have ever been a party to a lawsuit. And I 
mean, any kind of lawsuit, a divorce, a collection of a d e b t ,  
a breach of contract, an a s s a u l t  and battery, an auto 
accident, a defective product, a medical negligence case, 
such as this case, a divorce, anything a t  a l l . "  (A. 6-7) 

Jurors Paula C. Guerrero and Thelma Fornell specifically 

answered - no. (A. 2 ) .  Both served on the jury. The jury returned a 

defense verdict. ( A .  2 ) .  It is now known that in 1996 Ms. Guerrero 

had filed a domestic violence petition alleging an assault and 

battery. ( A .  2 ) .  Ms. Fornell had been party to two civil lawsuits. 

She was a defendant in a small claims case filed in 1973 and a 

plaintiff in an auto negligence case filed in 1975. (A. 2-3). 

The Petitioner filed a timely Motion for New Trial and/or 

Mistrial, which was amended three times over a 10-month period to 

include the then available public record information regarding 

juror litigation. A jury interview was requested. (R. Vol. IT, 

331-333; R. Vol. 11, 331-333; 111, 513-516; IV 5 3 4 - 7 4 3 ) .  Interview 

was denied, but the trial judge entered an order to allow the 

parties access to the jury pool's information. (R.Vo1. 111, 521- 

522). Then an "Autotrack" computerized background check was 

conducted. ( A .  15), ( R .  Vol. IV, 641-719). After great and 

laborious effort, the trial court found the following: 
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I' ... these j u r o r s  failed t o  disclose these prior litigation 
matters despite being asked, without ambiguity, whether such 
matters existed" (id. at qf). 

\\ the failure to disclose such information was not and could 
not possibly be attributed to any lack of diligence of... the 
Plaintiff" (id. at yg) . 

'' In point of fact, this court specifically finds that counsel 
for the plaintiff specifically asked for this information in 
an unambiguous fashion" (id. at yh) . 
\'moreover, this court finds that the litigation history of 
t h e  actual jurors herein is relevant and material to their 
jury service notwithstanding the fact that the history may 
involve a different type of case... and may be considered 
remote in time" (id. at 71). ( R .  Vol. V, 8 9 3 - 8 9 6 )  

The trial court ordered a new trial, and Respondents 

appealed. On appeal, the District Court reversed and remanded 

without mention of, or deference to, the trial court's findings. 

Remarkably, the District Court, sua sponte, rewrote the diligence, 

and materiality prongs of de la Rosa 11: 

"Although not raised by the appellant, we conclude that the 
diligence requirement was not satisfied in this case... We 
therefore hold that the time to check the j u r o r s '  names 
against the clerk's lawsuit index is at the conclusion of 
jury selection. If a p a r t y  does not request the opportunity 
to make the record search, then that l i t i g a n t  w i l l  not be 
heard to complain l a t e r  about nondisclosure of information 
which could have been disclosed by reference to the clerk's 
index.N ( A .  11-12) ...I' in this case the plaintiff has not given 
any particularized argument why Ms. Fornell's experience... 
could plausibly form the basis for a challenge for cause or a 
peremptory challenge". ( A .  11) * 

Petitioner filed a Motion for Rehearing, Rehearing En Banc, 

Clarification and Certification. ( A .  14). Clarification was 

granted but the remainder of the motion was denied. (A. 14). In 

the clarification opinion, the District Court repeated the new 

3 
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requirement to \\ consult" the clerk's index \\ before, not after" 

the trial. All other issues (including conflict with this Court) 

were not addressed. 

SUMMARY OF ARGUMENT 

The District Court simply does not like the state of the law 

relating to juror non-disclosure resulting in new trials. Just six 

years ago, in Z e p e i r a  v. de la Rosa,  627  So.2d 531 (Fla. 3rd 

D.C.A. 1994) ( \ \  de  l a  Rosa I" ) ,  the District C o u r t  tried to change 

long-standing law on this issue. However, this Court  said no! In 

de la Rosa v. Z e q u e i r a ,  659 So.2d 239 (Fla. 1995) ( \ \  de la Rosa 

11" ) this Court specifically told the District Court that its 

logic and analysis were wrong. Now, the District Court has 

directly and expressly run afoul of this Court's ruling. 

The opinion of the District Court also violates this Court's 

rulings in State v. Hootman, 709 So.2d 1357 (Fla. 1998) and 

Whittaker v. Eddy, 147 So.2d 868 (Fla. 1933) prohibiting ' e x p o s t  

f ac to '  law. Finally, the opinion also expressly affects a class of 

constitutional or state officers (Circuit Court Judges, Clerks). 

Argument 

I. The  District Court Opinion 
Conflicts with de la Rosa 11 and It 's  Progeny 

In de l a  Rosa 11, this Court re-iterated the standard for an 

order of new trial due to juror non-disclosure. The C o u r t  ruled: 

" In determining whether a juror's nondisclosure of 
information during voir dire warrants a new trial, courts 
have generally utilized a three- part test. F i r s t ,  the 
complaining party must establish that the information is 
relevant and material to jury service in the case. Second, 
that the juror concealed the information during questioning. 
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Lastly, that the failure to disclose the information was not 
attributable to the complaining party's lack of diligence. We 
agree with this general framework for analysis and note that 
the trial court expressly applied this test in its order 
granting a new trial." d e  l a  Rosa 11, supra at 241. 

In this case, the trial court expressly applied this Honorable 

Court's standard as to each of the three prongs of the de  l a  Rosa 

I1 test. The District Court disregarded both the trial court's 

findings , and this Court I s standard. 

A.  Diligence Prong of de la R o s a  I1 

The District Court's opinion creates a new standard for the 

'' diligence" prong of the de l a  Rosa I1 test. In de l a  Rosa TI, 

this Court held that collective questioning of the venire 

satisfied \\ diligence" . NOW, the  District Court's opinion requires 

the seemingly impossible task of an intra-trial background search. 

The District Court tried this once before, only to have this 

Honorable Court say NO! The District Court in de la Rosa I held: 

"There is also considerable doubt about the third [diligence] 
condition. The information... was compiled from a computer 
search of the public records obviously conducted by 
plaintiff's counsel only a f t e r  the jury had found against 
him. This set of circumstances not only invites the question 
of why the investigation was not "diligentlytt conducted 
previously but, more significantly, presents the disquieting 
practice of exposing jurors, who have done nothing more than 
honestly perform their civic duty, to the invasion of their 
private affairs because they have had the temerity to find 
against a particular litigant." d e  l a  Rosa I, supra at 533 
12.6. 

This Honorable Court has rejected intra-trial investigation. 

This Court expressly adopted the dissent of Judge Baskin' holding: 

I "Judge Baskin's dissenting opinion contains a complete yet concise analysis of 
all of the issues involved herein ... we approve and adopt her opinion as our own". 
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\\ A s  f o r  the due diligence branch of the test ... the majority 
mandates pre-verdict discovery of juror concealment ... I see no 
reason to extend.. diligence requirements and would not impose 
on counsel the onerous burden of investigating the venire 
durinq the trial.” de La Rosa I, supra at 534. 

Remarkably, in direct conflict with this Court, the District 

Court now tries to press their previously rejected position: 

\\ Although not raised by the appellant, we conclude that the 
diligence requirement was not satisfied in this case... We 
therefore hold that the time to check the jurors’ names 
against the clerk’s lawsuit index is at the conclusion of 
jury selection. If a party d o e s  not request the opportunity 
to make the record search, then that  l i t i g a n t  w i l l  not be 
heard to complain l a t e r  about nondisclosure of information 
which could have been disclosed by reference to the clerk’s 
index.” T e j a d a  v. Roberts, 25 F.L.W. D 4 7 5  at 476 (Fla. 3‘d DCA 
2 0 0 0 ) ;  ( A .  11-12). 

B. Prejudice/Materiality Prong of de  l a  Rosa 11 

More than four decades before repeating the  same in de la 

Rosa I1 this Court held that the non-disclosure itself \\ is 

prejudicial to the party, for it impairs his right to challenge’’ . 

Lof t in  v. Wilson, 67 So.2d 185 (Fla.1953). 

The District Court ignored this Court’s holding that non- 

disclosure of litigation - is material and prejudicial; and ignored 

the trial court‘s express findings. The District Court held: 

‘‘ Turning to Ms. Fornell, we conclude that the nondisclosures 
were immaterial ... The point of asking about litigation history 
is to determine if the juror bears some animus about the 
litigation process, or about similarly situated litigants, 
which would adversely impact on the prospective juror’s 
ability to consider the case fairly.’‘ Tejada at 476, (A.lO). 

As to materiality, de la Rosa I1 could not be clearer. de la 

Rosa I1 spells it out: 

-. . ..... . 

659 So.2d 239, * 2 4 2 .  
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\\ On numerous occasions, our appellate courts have reversed 
f o r  jury interviews or new trials, where jurors allegedly 
failed to disclose a prior litigation history or where other 
information relevant to jury service was not disclosed. 
Similarly, we find that the trial court here acted well 
within its authority in concluding that the juror's failure 
to disclose his prior history of litigation deprived De La 
Rosa of a fair and impartial trial." d e  la Rosa I1 at 241. 

The District Court's holding that different litigation is not 

material has also been dealt with before: 

The majority opinion in the district court appeared to be 
particularly concerned that the juror's prior litigation 
history did not include a case like the one being tried... 
Judge Baskin's dissent responded to these concerns and we 
quote with approval that response: I... Bernal should not be 
viewed as distinguishable from this case on the ground that 
this juror's involvement was not in a personal injury action: 
A person involved in prior litigation may sympathize with 
similarly situated litigants or develop a bias against legal 
proceedings in general. In these circumstances, counsel must 
be permitted to make an informed judgment as to the 
prospective juror's impartiality and suitability for jury 
service.'" d e  la Rosa I1 at 241. 2 

As to materiality, simply look at the new trial order 

expressly affirmed in de la Rosa 11. The order stated: 

\\ Defendants argue that this concealment is not material. It 
is hard f o r  this court to see what could be more relevant 
than a potential jury [sic] hiding his involvement in 
litigation'' .de l a  Rosa 11, supra at 240 n.1. 

As to prejudice, the District Court misses the point. It is 

in conflict with this Court's rulings. The District Court held: 

" in this case the plaintiff has not given any particularized 
argument why Ms. Fornell's experience... could plausibly form 
the basis for a challenge for cause or a peremptory 

2 

McCallister, 451 So.2d 977 (Fla. 4th DCA 1984); Mobi1 C h e m i c a l  Company v .  
Hawkins, 440 So.2d 378 (Fla. 1st DCA 1983); and Skiles v. Ryder Truck Lines,  
Inc., 267 So.2d 379 (Fla. 2d DCA 1972). 

See also Mitchell v. State, 458 So.2d 819 (Fla. 1st DCA 1984); Smiley v. 
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challenge'' . T e j a d a ,  supra at p. 476; (A, 11). 

This is backward logic. de la Rosa I1 provides the reason f o r  

vo i r  d i r e  and describes the riqhts of the party's: 

" In Lof t in  v. Wilson, 67 So.2d 185 (Fla.1953), we explained 
the major reasons for interviewing jurors on voir d i re :  '[tlo 
ascertain whether a challenge exists, and to ascertain 
whether it is wise and expedient to exercise the right to 
peremptory challenge given by law... A juror who falsely 
represents his interest or situation or conceals a material 
fact relevant to the controversy is guilty of misconduct, and 
such misconduct is p r e j u d i c i a l  to the p a r t y ,  f o r  it impairs  
h i s  r i g h t  to challenge'" . d e  la Rosa I1 at 241, citing Lof t in  
at 192. 

In fact, the  District Court's opinion is in conflict with the 

holdings of State v. Rodgers ,  347 So.2d 610 (Fla.1977), and Lowery 

v. S t a t e ,  705 So.2d 1367 (Fla. 1998) cited in its opinion, as well 

as Seay v. State, 190 So.2d 702 (Fla. 1939). Lowery, which 

interprets Rodgers , ref used to require a to demonstrate 

actual prejudice, finding it to be presumed. Lowery states: 

" For the reasons expressed, we agree with the concerns 
articulated by the district court and answer the certified 
question with a qualified no, holding that, where i t  is not  
revea led  to a defendant that a juror is under prosecution by 
the same office that is prosecuting the defendant's case, 
inherent  p r e j u d i c e  to the  defendant  i s  presumed and the  
defendant  is e n t i t l e d  to a new t r i a l  . , I  Lowrey, supra at 1368. 

Thus, contrary to the District Court's opinion, a litigant 

need not show prejudice. It is presumed. In fact, in his 

specially concurring opinion, Justice Anstead went further and 

spoke of the problems if prejudice must be shown, he wrote: 

"As Justice Hatchett explained: 'I am concerned w i t h  the  
practical a p p l i c a t i o n  of such a r u l e .  How can the [moving 
party] 'Idernonstrate that the juror's [misconduct1 affected 
her ability to render a fair and impartial verdict or that 
she failed to do sol1? ... Finally, must the showing of prejudice 
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be by a preponderance of the evidence, by clear and 
convincing evidence, or beyond a reasonable doubt?‘”lowrey, 
supra at 1370, KOGAN, C.J., and SHAW, J., concur. 

11. The  District Court Opinion 
Conflicts with Hootman, and Eddy 

The District Court opinion holds that Petitioner’s failure to 

run a juror background search during trial, which was at that time 

not required, or even heard of, acts now to deprive her  of her 

otherwise guaranteed right to a trial by a fair and impartial 

jury. The District Court‘s re-wrote the law, ex post facto.  

” Generally, parties are governed by law of pleading, 
practice, and procedure as it may exist at time of their 
proceeding.” Whittaker v. Eddy, 147 So. 8 6 8  (Fla. 1933). 

” Law is ‘retrospective’ for purposes of ex post f a c t o  
prohibition if it changes the legal consequences of acts 
completed before its effective date.” State v. Hootman, 7 0 9  
So.2d 1357 (1998). 

111. The District Court Opinion Affects 
A Class of Constitutional or S t a t e  Officers 

The District Court‘s opinion affects a class of State 

officers. To wit: Chief Circuit Judges, Circuit Judges, and 

Clerks. The District Court in requiring the intra- trial 

investigation of jurors a l so  wrote: 

” The court would suggest that the chief judges of the 
Eleventh and Sixteenth Judicial Circuits look into this 
problem and determine if this information may feasibly be 
made available at an earlier stage, such as on line in the  
courtroom” . T e j a d a ,  supra at 477; (A. 12 at n.8). 

The District Court placed a burden on the Chief Judge, the 

Judges, and the Clerk to make information available, to purchase 

and maintain computer equipment, and to delay trials. The effect 

of the District Court’s opinion will be to bring the trial court 
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system to i t s  knees, and require huge delays.  Imagine the cases 

seeking a writ of prohibition to hold up an impatient trial judge. 

CONCLUSION 

This Court should accept the Petition for Discretionary 

Review. There is a substantial basis for \' conflict jurisdiction" . 

The case to be reviewed is being cited by the District Court in 

several other cases. It is a l so  being cited by other (but  not a l l )  

District Courts. Uncertainty and injustice abounds. 

State Officers are unsure what is, or is not, required of 

them to comply with the  intra-trial investigation requirements of 

the District Court's opinion. Help from above is needed. 

Wherefore, the  Petitioner, respectfully requests that t h i s  

Honorable Court: accept jurisdiction under Article V, 3 ( b )  (3) of 

the Florida Constitution and Fla. R. App. P. 9.030(a) (2) (A)  (iii & 

iv); and reverse and quash the District Court's opinion; and re- 

instate the trial cour t s  Order Granting New Trial. 

CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that at copy of the foregoing was mailed 
this 12th day of May, 2000 to: Shelley H. Leinicke, Esq., One East 
Broward Boulevard, grh  Floor, Ft. Lauderdale, FL 3 3 3 0 2 .  

4 2 0  South Floor 
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COPE, J - 
After an adverse judgment i n  a medical malpractice case, 

plaintiff-appellee Lucille Roberts moved for  a n e w  t r i a l  on the 

ground that t w o  ju rors  had failed to disclose prior litigation 

history. The t r i a l  court interpreted the case l a w  as requiring a 

new trial when there has been a nondisclosure, even i f  there has 

been no showing of prejudice to the moving party. The court 

granted the new t r i a l  but invited the parties to* seek clarification 

of the  applicable legal standards in this court. We conclude that 

a new t r i a l  is not called for ,  and reverse the order under review. 

I. 

The plaintiff is the widow and personal representative of 

Frederick Roberts, who suffered from terminal liver cancer. 
I .  

P l a i n t i f f  alleged that defendants-appellants' were negligent in 

their treatment of the cancer, resulting in Mr. Roberts' death 

sooner than otherwise would have been the case. 
... 

During voir dire ,  the court and plaintiff's counsel asked t'he 

prospective j u ro r s  individually i f  they had been parties to any 

lawsuit. Ju ro r s  Paula C .  Guerrero and Thelma Fornell answered no. 

B o t h  served on t h e  jury. 

. .  , >. - 
The jury returned a defense verdict. 

Thereafter plaintiff searched the index to the  public records 

for  Miami-Dade County, which appeared to show that in 1996 Ms. 

I 
1 Francisco Tejada, M.D., Francisco Tejada, M.D., F . A . C .  P . ,  P .A. , 
and Francisco Tejada, M.D., F . A . C . P .  , P.A.  , d/b/a American Oncology 
Centers, Inc. 
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- -  

Guerrero had filed a domestic violence petition, and voluntarily 

dismissed it nine days later. The public record appeared to show 

that Ms. Fornell had been par ty  to two civil lawsuits over twenty 

years ago, one as defendant in a small claims case filed in 3973 

and the  other as plaintiff in an auto negligence case filed in 

1975. The tr ia l  court concluded that the case law required the 

ordering of a new trial, so long as it was shown that there was a 

nondisclosure of litigation history,' and that the moving party need 

not show any prejudice from the nondisclosure. The court ordered 

a new t r i a l ,  and defendants have appealed. 

c 

11. 

It appears to this court that in the wake of De La Rosa v. 

Zecnxeira, 659 So. 2d 239  (Fla. 1995), and this court's subsequent. 

cases, particularly Wilcox v. Dulcom, 690 So. 2d 1365 (Fla. 3d DCA 

1997), there is a widespread misimpression that a losing litigant 

can obtain an automatic new trial if he or she can show that one of 

the j u ro r s  fa i led to disclose .prior litigation history, regardless 

of the circumstances. The practice appears to be developing that 

when there is a loss in a large case, be it by plaintiff 01: 

defendant, the  losing litigant scours the public record to try to 

find evidence of a litigation nondisclosure. This court at present 

has three such cases pending, all of which involve substantial jury 

*L 
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trials . 2  

We think the existing case law has been misinterpreted. When 

there is a post-trial claim of juror misconduct--nondisclosure of 

an important fact in voir dire--the interest which is being 

vindicated is the moving party's gight to a fair trial. See 

McDonouqh Power Equis., Inc. v. Greenwood, 464 U.S. 5 4 8 ,  555  

( 1 9 8 4 ) .  A new trial is called f o r  if there is evidence that the 

moving party l lwas not accorded a fair and impartial j u r y  or that 

his substantial rights were prejudiced . ' -  . . I '  S t a t e  v. Rodqers, 

347 So. 2d 610, 613 (Fla. 1977); _see also Lowrev v.State, 705 So. 

2d 3369-70 (Fla. 1998). Unless the moving party has been adversely - 

affected in a material way, however, the jury's verdict should not 

be disturbed. Florida Power Corp. v. Smith, 202 So. 2d 872 ,  

878 (Fla. 2d  DCA 1967). 

111. 

The beginning point fo r  analysis is the Supreme Court's 

decision in De La Rosa, which states: 

rn determining whether a juror's nondisclosure of 
information during voir dire warrants a new trial, courts 
have generally utilized a three-part test. . . . F i r s t ,  
t he  complaining party must establish that the information 
is relevant and material to jury service in the case. 
Second, that the juror concealed the  information during 
questioning. Lastly, that the failure to disclose the 
information was not attributable to the compla'ining 
party's lack of diligence. We agree with this general 
framework fo r  analysis . . . . 

The other pending cases are Leavitt v. Kroqen, No. 98-3233, and 
Birch v. Albert, No. 98-416. 

4 
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659 So. 2d at 241 (citation omitted). This is, as the court said, 

a "general framework for analysis,It id., and judgment is called for 

in t he  application of the factors. We consider each of these 

elements in turn. 

we start with the second element of the Pe La Rosa test, 

namely, "that the juror concealed the information during 

questioning." With regard t o  juror Guerrero, 

we do not believe that any concealment has been demonstrated. 

Juror Guerrero had filed a petition for a domestic violence 

injunction in 1996, which she voluntarily dismissed nine days 

later. 

659 So. 2d at 241.3 

Florida courts agree that to show concealment, t he  moving 

party must demonstrate (among other things) that the voir dire 

question was straightforward and not reasonably susceptible to 

misinterpretation. See Coleman v. State, 718 So. 2d 8 2 7 ,  830 (Fla. 

. .  

4th DCA 1998); Blavlock v. State, 537 So. 2d 1103, 1106 ( F l a .  3d 

DCA 1988); Mitchell v.  State, 458 So. 2d 819, 921 (Fla. 1st DCA .f." 

1984). 

As a threshold matter, the plaintiff's investigation showed tha t  
there was more than one ItThelma Fornell" and more than one "Paula 
Guerrero" in the index to civil cases. Where there is any doubt 
about whether the person identified in the litigation index is t he  
same person that served on the ju ry ,  then a juror interview should 
be conducted before'a new trial is ordered. The court in this case 
concluded that the documents brought forward by the .plaintiff 
sufficiently established identity. Defendants did not press this 
point below, so w e  assume for present purposes that the two jurors 
have been correctly matched to the pr ior  litigation. 

5 
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when the subject of prior litigation w a s  raised by the t r i a l  

court in voir dire ,  t h e  c o u r t  said: 

1111 ask you . . . have you been a party to a 
lawsuit. 

What I mean by that is, have you brought a court 

action against somebody else seeking money from them or 

if someone brought an action against you, seeking money 

from you. And it could be because of an auto accident, 

breach of contract, many other things, divorces and 

whatnot . 
But let me know if you have been a party, a 

plaintiff or defendant, in a case yourself or  maybe a 

. .. close family member has been involved in a lawsuit. 

me know that as well. 

Let 

(Emphasis added). 

When plaintiff's counsel questioned the jurors, he said: 

He [the judge] asked you if you had ever been a party 

to a lawsuit. And again, the reason isn't to embarrass 

you, because you know when you w e r e  in t he  lawsuit, you 

may have won and you thought it was great or you lost, 

thought it stunk. Or you may have been a defendant and 

think a l l  the plaintiffs are out to get their money or 

you may have been a plaintiff and thought otherwise. 

Itis really important w h a t  you bring to the stand on 

6 
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this issue. So I'm going to ask you, each one of you by 

name whether or  not you have ever been a party to a 

lawsuit. And I mean, any kind of lawsuit, a divorce, a 

collection of a debt, a breach of contract, an assault 

and battery, an auto accident, a defective product, a 

medical negligence case, such as this 'case, a divorce, 

anything at all. 

(Emphasis added). 

The trial court and counsel framed the inquiry in terms of an 

action for damages. A petition f o r  a domestic violence injunction. 

is not an action for  damages. We do not think that a reasonable. 

juror would conclude that a petition for  domestic violence amounts 

to a for purposes of the voir dire questions that were 

asked. Indeed, it may not be clear to the average juror that a 

petition for  domestic violence injunction is actually a civil, as 

opposed to criminal, matter. There was no concealment. 
4, ?,' 

We also suggest that the court and counsel tread on thin ice 

when they assume that a j u ro r  k n o w s  exactly what a lllawsuitt' is. L- .*A' 

Law students have drummed into them the fact that under the Rules 

of Civil Procedure, a civil action commences with the filing of a 

complaint. See Fla. R .  Civ. P. 1.050. Thus, under a civil 

procedure definition, a demand letter or prelitigation settlement 

is not disclosable, but the filing of a lawsuit is. 

. 

t 

2 .-. : r . 

Lay jurors are not law students and do not have the benefit of 

7 



a course in civil procedure. Experience suggests that jurors do 

not have a clear understanding of when a lawsuit technically 

begins. We suspect jurors believe 

parties proceed to a jury trial 

preliminary steps are not a 'Ilawsu 

that a lawsuit occurs when t h e  

in open court ,  and t h a t  all 

t." See Jay M. Zitter, Fffect  

of Juror's False or Erroneous Answer on Voir Dire Reqardinq 

Previous Claims or Actions Asainst Himself or His Farnilv, 66 A.L.R. 

4th 509 5 6 (1988). llCalled as they are from a l l  walks of life, 

many [ jurors]  may be uncertain as to the meaning of terms which are 

relatively easily understood by lawyers and judges. I' McDonouah 

Power E q - u i B . ,  Inc. v. Greenwood, 464  U.S. at 555. We need not 

explore this point further as to Juror  Guerrero (who voluntarily 

dismissed her petition without a t r i a l )  because in any event, the 

voir dire  questions did not call for disclosure of a domestic 

violence petition. 

We reach a different conclusion as to j u r o r  Fornell, who gave 

her occupation as Ifbanker, II evidently meaning bank officer. Since 

s o m e  bank officers through their work experience become quite 

familiar with the litigation process, plaintiff's showing was 

sufficient to call f o r  an interview of juror Fornell on the issue 

of concealment.' See De La Rosa, 659  So. 2d at 241 (three-part 

The question is whether in light of her work experience juror 
Fornell should have understood the voir dire questions'to extend to 
lawsuits that do not proceed to trial. Juror Fornellls two prior  
cases were resolved prior to t r i a l .  

4 
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test is used for deciding whether to g r a n t  j u r y  interview or new 

t r i a l ) .  N o  interview will be needed in this case, however, because 

as explained l a t e r  in this opinion, other elements of the De La 

Rosa test are not satisfied. 

IV. 

We next address the requirement tha t  'Ithe complaining party 

must establish that the information is relevant and material to 

jury service in the case. I' & This is the part of the De La Rosa 

test which is proving most troublesome, bu t  we think the test is 

straightforward. The question is whether, if the  correct 

information had been given by the juror, the movant would have had 

a ground for a challenge for  cause, ~ e e  McDonouqh Power Eauio., 

Inc.  v. Greenwood, 464 U.S. at 5 5 6 ,  or the movant would have 

exercised a peremptory challenge. &g James v. State, 25 Fla. L. 

.. . 

Weekly D301, D302 (Fla. 5th DCA Jan. 28, 2000); Blavlock v. State, 

537 So. 2d at 1106. 

In De La Rosa, the Florida Supreme Court cited Mitchell v. 

State, 458  so. 2d 819 (Fla. 1st DCA 1984), and Mitchell puts it 

this way: 

[Rlelief will be afforded where (1) the question 
propounded is straightforward and not reasonably 
susceptible to misinterpretation; (2) the juror gives an 
untruthful answer; (3) the inquiry concerns material and 
relevant matter to which counsel may reasonably be 
expected to give substantial weight in the exercise of 
his peremptory challenges; ( 4 )  there were peremptory 
challenges remaining which counsel would have exercised 
at the time the question was asked; and (5) counsel 
represents that he would have peremptorily excused the  

C .  

9 

A-9 



j u r o r  had the juror truthfully responded. 

- .  - -  

- Id. at 821 (footnote omitted).S 

In De La Rosa the materiality test was clear ly  met. In that 

case the j u ry  foreperson failed to disclose that he was a defendant 

in six prior lawsuits. He had been subject 659 So. 2d at 240 n.1. 

to a final judgment in garnishment only two months prior to jury 

selection, and had appeared at a deposition in aid of execution 

only six months before jury selection. Id. Plainly such a juror 

would be ill-disposed to rule for a plaintiff, and would likely 

have been stricken for  cause. The facts were so clear-cut, and the 

nondisclosure so clear on its  face, that the case was disposed of 

as a matter of law withaut a juror.interview.6 
. -  

Turning to Ms'. Fornell, we conclude that the nondisclosures 

were immaterial. She was allegedly named in two lawsuits over 

twenty years pr ior  to j u r y  selection in this case. O n e  was a 1973 

Whether to believe the representation that counsel would have 
exercised a peremptory challenge is for the court .  Cf. Melbourne 
v. State, 679 So. 2d 7 5 9 ,  764 (Fla. 1996) (whether stated reason 
for peremptory challenge is pretext is fo r  the court). 

Whether a jury interview is necessary in a'particular case 
depends on the circumstances. The Pe La Rosa court noted that 
where the three-part test was met, ''our appellate courts have 
reversed for jury interviews or new trials, where j u ro r s  allegedly 
failed to disclose a prior litigation history or whether other 
information relevant to j u ry  service was not disclosed." 659 So. 
2d at 241 (citations omitted; emphasis added). In other words, if 
the motion for new trial can be disposed of as a matter of law 
without a jury interview, the trial court is free to do so. 
However, if a juror interview is necessary in order to obtain the  
facts necessary to make an informed decision, then there should be 
an interview. 

10 
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small claims matter in which she was a defendant, and the other a 

1975 automobile negligence case in which she was a plaintiff. Both 

were resolved without trial. The point of asking about litigation 

history is to determine if the juror  bears some animus about the  

litigation process, or about similarly situated litigants, which 

would adversely impact on the prospective juror's ability to 

consider the case f a i r ly .  See De La R o s q , - 6 5 9  So. 2d at 241. + 

In this case the plaintiff has not given any particularized 

argument why Ms. Fornell's experience over twenty years ago as an 

auto negligence plaintiff, or small claims defendant, could 

plausibly form the basis for a challenge far cause or a peremptory 

challenge. At some point, past experience is simply too-remote ..in 

time to have a material bearing on present jury selection. Whether 

Ms. Fornellls 1970's experiences in those cases were good, .bad,:or 

indifferent, twenty years is too far removed to be material under 

De La Rosa.' 

I 

- 

.V . 
The last consideration mentioned in De La Rosa is "that t he  

failure to disclose the information was not attributable to the 

complaining party's lack of diligence." 659 So. 2d at 241. 

Although not raised by the appellant, we conclude that the 

diligence requirement was not satisfied in this case. 

" 

Because there was no concealment by juror Guerrero, we need not 
reach the issue of materiality in her case. 

11 
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The motion fo r  new t r i a l  i n  this case is, at bottom, based on 

a review of the civil lawsuit index maintained by the clerk of the 

circuit and county cour t .  It is a public record which was f reely 

available before, during, and after this t r i a l .  

This court's concern is that the checking of the clerk's 

lawsuit index was not done until af te r  the  t r i a l  was over, when it 

could have been done sooner. This court has become aware that in 

at  least two circuit courtrooms, the trial judge at the conclusion 

of jury selection will grant a recess if either of the parties 

wishes to check the litigation index before the trial proceeds. If 

it appears that any of the juror's names has turned up, then an 

inquiry can be conducted on the spot and the juror can be excused 

if need be. Plaintiff's counsel candidly disclosed that he.had 

followed such a procedure in a recent trial in Key West. In our 

view, t ha t  is the better solution to the problem. 

We therefore hold that the time to check the jurors' names 

against the clerk's lawsuit index is at t he  conclusion of jury 

selection. If a party does not request the opportunity to make the 

record search, then that litigant will not be heard to complain 

later about nondisclosure of information which could have been 

disclosed by reference to the clerk's index.' 

The court would suggest that the chief judges of the Eleventh and 
Sixteenth Judicial Circuits look into this problem and determine if 
this information may feasibly be made available at an earlier 
stage, such as on line in the courtroom or attached to juror 
questionnaires, if the litigants request it. 

12 



Vf . 
For  the reasons stated, w e  reverse t he  order granting new 

trial and remand with directions to reinstate the j u r y  verdict. 

Reversed and remanded. 

I , -  .*. 
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Plaintiff argues that it is impractical to request a brief 

recess at the  conclusion of jury selection in order to check t he  

jurors' names against the litigation index. Plaintiff explains 

that after this case was lost, plaintiff used a computer tracking 

system, Autotrack, to conduct computer research regarding the 

jurors and their past places of residence, and only upon conclusion 

of that research was t he  clerk's lawsuit index consulted. 

Plaintiff argues that in order to conduct this type of research, it 

will be necessary fo r  the litigant to request a two-week recess at 

t he  close of jury selection and that this court's opinion is 

mandating a procedure which is totally impractical. 

Respectfully, we have done no such thing. While it is true 

that the plaintiff commissioned Autotrack computer studies, see R .  

641-719, those reports are not important in this case. The pivotal 

documents are instead two pages from the clerk's civil lawsuit 

index in which the names Paula Guerrero and Thelma Fornell appear. 

- See R .  627 and 631. This alphabetical index is a public record, 

which could have been consulted at any time. Had the index been 

reviewed during jury selection, counsel could have questioned 

j u r o r s  Guerrero and Fornell about those entries. 

Our point is that in this case a quick trip to the clerk's 

off ice would have revealed the possibility of an undisclosed 

litigation history, and the matter could have been cleared UP by 
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questioning the j u ro r s  immediately. It is unsound to allow parties 

to overturn a trial which has lasted days, weeks, or even months, 

on the basis of information which readily could have been obtained 

f r o m  the clerk's record in the very same courthouse where the case 

is being tried. 

Plaintiff poses a hypothetical question about litigation 

history which is contained in the records of some foreign 

jurisdiction, and is not ascertainable in the clerk's record where 

the case is being tried. We express no opinion on such a case, 

because that is not the situation now before us. Here, the 

relevant records were readily available. 

Plaintiff argues that consultation of the clerk's lawsuit 

index is not always as simple as it might seem. Counsel states 

that in his Key West experience, which we have alluded to in OUT 

opinion, certain follow-up inquiries were necessary after the trial 

had already begun and that, based on information which came to 

light, the  trial court struck one of the jurors and seated an 

alternate. Although the record of counsel's Key West experience is 

not now before us, we accept his description of events. If 

difficulties arise in obtaining access to the clerk's record, then 

that is a matter which should be addressed to the trial court in 

the first instance, and the resolution lies within the COuft'S 

discretion. We do not say that civil trials must be held UP fo r  

lengthy periods in j u r y  selection, but we do say that the time to 

3 



I ; *  
1 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
i 
I. 

. *  

consult readily available public records is before, not af te r ,  the 

fact. 

We have carefully considered the other contentions in the 

motion fo r  rehearing, clarification, and certification, but are not 

persuaded thereby. 

Clarification granted; rehearing and certification denied. 
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