I N THE SUPREME COURT OF FLORI DA

DEMETRI S OMARR
THOVAS,

Appel | ant, CASE NO. SC00-1092
V.
STATE OF FLORI DA,

Appel | ee.

ON APPEAL FROM THE ClI RCUI T COURT
OF THE FI RST JUDI CI AL CI RCUI T,
I N AND FOR OKALOOSA COUNTY, FLORI DA

SECOND SUPPLENMENTAL ANSWER BRI EF OF APPELLEE

RI CHARD E. DORAN
ATTORNEY GENERAL

GARY M LLI GAN
ASSI STANT ATTORNEY GENERAL
FLORI DA BAR NO. 059617

OFFI CE OF THE ATTORNEY GENERAL
PL-01, THE CAPI TOL
TALLAHASSEE, FL 32399- 1050
(850) 414-3300 EXT 4579



(850) 487-0997 (FAX)

COUNSEL FOR APPELLEE



TABLE OF CONTENTS

TABLE OF CONTENTS .
[

TABLE OF ClI TATI ONS
i

PRELI M NARY STATEMENT .
1

STATEMENT OF FACTS RELEVANT TO THE COURT’ S QUESTI ON .

1

SUMVARY OF THE ARGUMENT .

4
ARGUNVENT
6
| SSUE
| S THE DEFENDANT ENTI TLED TO ANY RELI EF UNDER
ATKINS V. VIRG NI A 122 S. CT. 2242 (2002)
6
CONCLUSI ON
20

SI GNATURE OF ATTORNEY AND CERTI FI CATE OF SERVI CE
21

CERTI FI CATE OF COWPLI ANCE .
21



TABLE OF Cl TATI ONS

FEDERAL CASES

Atkins v. Virginia, 122 S. Ct. 2242 (2002) . . 3, 5, 6, 8, 14
Cooper v. Oklahoma, 517 U. S. 348 (1996) T |
Dusky v. United States, 362 U. S. 402 (1960) .. . . . . . 13
Fairchild v. Lockhart, 900 F.2d 1292 (8th Cir. 1990) . . . 9

Gol dberg v. National Life |Insurance Conpany of Vernont, 774
F. 2d

559 (2d Cir. 1985) . . . . . . . . . . . . . . ... 9
MIles v. Dorsey, 61 F.3d 1459 (10th Cir. 1995) . . . . . . 9
Ring v. Arizona, 122 S. Ct. 2428 (2002) . . . . . . . . . 12

STATE CASES
Bl ackwood v. State, 777 So. 2d 399 (Fla. 2000) . . . . . . 9

Bottoson v. Moore, 813 So. 2d 31 (Fla.), cert. denied, 122 S.
Ct

2670 (2002) . . . oL 8
Bottoson v. State, 27 Fla.L.Wekly S891 (Fla. Cct. 24, 2002),

cert.denied, 122 S. C. __, 2002 W 31748799

(Dec. 9, 2002) e 4
Canpbel|l v. State, 571 So. 2d 415 (Fla. 1990), quoting,

Fla.Std. Jury Instr. (Crim) at 81 Ce e 18
Hunter v. State, 660 So. 2d 244 (Fla. 1995) .. . . . . . 13
Medina v. State, 690 So. 2d 1241 (Fla. 1997) . . . . . . . 11
San Martin v. State, 705 So. 2d 1337 (Fla. 1997) . . . . . 9
Wal ker v. State, 707 So. 2d 300 (Fla. 1997) e
Walls v. State, 461 So. 2d 381 (Fla. 1994) . . . . . . . . 9

STATE STATUTES



Fla. Stat. 921.137(1)(2001)
Fla. Stat. 921.137(4)(2001)

Fla. Stat. 921.137(4)(2001)

M SCELLANEOUS

Ameri can Psychiatric Association:

Manual of Mental Di seases,

Fla. R App. P. 9.210(a)(2)

Florida R Crim P. 3.210-3.212

Di agnostic and Statistical

16

18

19

(4th ed.

1994)

8 ’

13

21

13



PRELI M NARY STATENMENT

Appel l ant, Denetris Omarr Thomas, was the defendant in the
trial court; this brief will refer to Appellant as such,
def endant, or by proper nanme. Appellee, the State of Florida,
was the prosecution below, the brief will refer to Appellee as
such, the prosecution, or the State.

The record on appeal will be referenced as (R ) foll owed by
the appropriate page nunber. The trial transcript wll be

referenced as (T.) followed by the appropriate page nunber.

STATEMENT OF FACTS RELEVANT TO THE COURT’ S QUESTI ONS

The Defendant was convicted of first degree nurder,
ki dnappi ng and sexual battery with a deadly weapon or physi cal
force. (R 1882-83, 2158-65).

At the penalty phase of the trial, the defendant presented
the testimony of Dr. Larson, a psychologist, in an effort to
denonstrate possible mtigating evidence of nental retardation.
(T. 1045). In preparation for his testinony, Dr. Larson
reviewed the defendant’s school records fromel enentary through
hi gh school, a previous eval uati on conducted by Dr. Gas in 1990
and gave the defendant a cognitive examnation. (T. 1048-49,

1052, 1056, 1060-61).



Dr. Larson testified that the defendant was in specia
education classes in high school, and that he received a
conposite 1Q score of 61 on his cognitive test wunder the
Wechsl er Adult Intelligence Scale Revised. (T. 1053, 1060).
According to Dr. Larson, this score places the defendant in the
mldly retarded category. (T. 1060-61). Dr. Larson also tested
t he defendant’s functional academ c ability which he rel ated was
at the second or third grade | evel, approxi mtely the equival ent
of an el even year old. (T. 1072-73).

However, Dr. Larson admtted that the defendant received
average grades in his special education classes and that he
obt ai ned a conpletion certificate fromhigh school. (T. 1054; R
2170). He al so conceded that the defendant was able to maintain
enpl oynent as an auto dealer for a sustained period tinme. (T.
1057) .

During cross-exam nation, Dr. Larson acknow edged that the
def endant socially functions above the | evel of an el even year
ol d, making his adaptive functioning higher than the 1Q score
set by Dr. Larson. (T. 1073-74). Dr. Larson al so agreed that
the defendant was infornmed that he was being given an 1Q test
for purposes of his case and that he is very capable of being
deceptive. (T. 1075, 1088). Additionally, Dr. Larson admtted

t hat the defendant had passed his driver’s |icense examand was



intelligent enough to realize that his sem nal fluids would be
identifiable in the victimand to concoct a story which would
explain this fact. (T. 1088-89).

At the concl usion of the penalty phase, the jury recomended
a sentence of death 10-2. (R 1881). The trial court then
i nposed the death sentence on May 3, 2000. (R 2163-72). Inits
Sentencing Order, the trial court found that anong the non-
statutory mtigating factors, the defendant was mldly nmentally
retarded with an 1Q of 61 (R 2169-70).

The defendant took a direct appeal of his conviction and
sentence which is currently still pending before this Court.
Among the issues raised was the question of whether the death
penalty should be applied to retarded persons. (Issue 111 of
defendant’s Initial Brief).

On June 12, 2001, section 921.137 of the Florida Statutes
becane effective. Follow ng the enactnent of this statute, the
def endant submtted a Supplenental Initial Brief addressing the
possi bl e application of the statute to his case. The State
filed a Supplenental Answer Brief arguing that the defendant
failed to showthat he nmeets the provisions of the statute, that
he does not have standing to assert the statute and that the
statute’s prospective only application renders it inapplicable

to the defendant’s case. The defendant then filed his



Suppl enental Reply Brief.
On June 20, 2002, the United States Suprene Court decided

Atkins v. Virginia, 122 S. C. 2242 (2002), holding that the

Ei ghth Amendnment prohibits the execution of nentally retarded
def endants. On Decenber 3, 2002, this Court requested additional
briefing with regard to seven questions involving Atkins’
inplications to the instant case. This brief is offered in

response to that request.



SUMVARY OF THE ARGUNMENT

Prior tothe United States Suprene Court’s opinion in Atkins

v. Virginia, 122 S. C. 2242 (2002), the State of Florida
adopted definitions and procedures to enforce | egislative policy
agai nst the execution of mentally retarded capital defendants.
Section 921.137, Florida Statutes (2001), offers a legislative
mandate as to these issues to the extent necessary for the

i npl ementati on of Atkins.



ARGUMENT

ON THE RECORD BEFORE THI S COURT THE
DEFENDANT |'S NOT ENTI TLED TO ANY RELIEF
UNDER ATKINS V. VIRGINIA 122 S. CT. 2242
(2002).

This Court's Decenber 3, 2002 order directed the State to
file a supplenmental brief addressing the application of Atkins,
"including but not limted to" seven enunerated questions. The
State will first respond to each of the questions posed by this
Court. Then, the State will address the insufficient evidence
of mental retardation in this case, and the defendant’s failure
to establish nmental retardation to the extent required by

Atkins or 8§ 921.137.

A. Questions Posed By This Court

This Court’s directive for further briefing in this case

presupposes the application of Atkins v. Virginia, 122 S. C

2242 (2002), to the instant case. As this Court has
acknow edged, Atkins deferred to the states for the devel opnent
of appropriate procedures to enforce the constitutiona
restriction against execution of a nentally retarded defendant.
In addition, Atkins identified Florida as having “joined the
processi on” of states to prohibit the execution of the nentally

ret arded. 122 S. Ct. at 2248. See § 921.137, Fla. Stat.



(2001). In section 921.137, the Florida Legislature has
addressed several of the issues identified in the questions
propounded by this Court for consideration. This Court nmnust
respect this legislation and apply the will of the |egislature
to the extent that Atkins is deened to require these issues to
be addressed.

The questions propounded by this Court wll each be

addressed in turn.

1. The definition of nmental retardation to be applied

Clearly, the legislature has already considered the
appropriate definition for “mental retardation” which precludes
capital punishment, and it is codified in section 921.137(1).
That section defines mnmental retardation as “significantly
subaver age gener al i ntell ectual functioning exi sting
concurrently with deficits in adaptive behavior and manifested
during the period fromconception to age 18.” “[S]ignificantly
subaverage general intellectual functioning” is defined as
“performance that is two or nore standard deviations fromthe
mean score on a standardized intelligence test.” Section
921.137(1) also requires deficits in adaptive behavi or, defined
as “the effectiveness or degree with which an individual neets

t he standards of personal i ndependence and social responsibility



expected of his or her age, cultural group, and comunity.”
The definition found in section 921.137(1) mrrors the
established definition of nmental retardation provided by the
Ameri can Psychiatric Associ ation and ot her | eadi ng
organi zations, as well as other provisions of Florida Statutes
relating to nmental retardation. The DSM | V-TR provides that
mental retardationis (a) significantly sub-average i ntell ectual
functioning: an 1Q of approximately 70 or below on an
individually adm nistered 1Q test, (b) concurrent deficits or
i npai rnments in present adaptive functioning (i.e., the person’s
ef fectiveness in nmeeting the standards expected for his or her
age by cultural groups), in at |least two of the foll ow ng areas:
conmuni cations, self care, home living, sociall/interpersonal
skills, use of community resources, self direction, functional
academ c skills, work, leisure, health, and safety, and (c) the
onset is before age eighteen years. American Psychiatric

Associ ati on: Di agnostic and Statistical Manual of Mental

Di seases, (4th ed. 1994), at 46; see also 88 393.063(42),
916.106(12), Fla. Stat. (2000); Atkins, 122 S. Ct. at 2245 n.3
(di scussing this definition from DSM IV and simlar definition
fromthe Anmerican Association of Mental Retardation); Bottoson
v. Moore, 813 So. 2d 31, 33-34 (Fla.) (rejecting claim that

there was no definition of nental retardation in place in



Florida, where trial court wused functional equivalent of

definition above), cert. denied, 122 S. Ct. 2670 (2002).

The definition that has been adopted by the Florida
Legislature is therefore consistent with rel evant psychol ogi cal
and | egal authorities. Accepting a definition that requires
nore than a low I Q score is necessary in order to restrict the
nmental retardation exenmption to those defendants that are
actually nmentally retarded. It is well established that
“[b]eing retarded neans nore than scoring low on an 1Q test.”

Fairchild v. Lockhart, 900 F.2d 1292, 1295 (8th Cir. 1990).

Reliance on low | Q scores alone is insufficient; such scores are
hardly dispositive as to show ng nental retardation. See San

Martin v. State, 705 So. 2d 1337, 1348 (Fla. 1997) (there was

“conpetent substantial evidence to support the trial court’s
rejection of these mtigating circunstances,” i ncl udi ng
“borderline range of intelligence,” where the trial court noted
that a performance on an | Qtest “an individual’s perfornance on

such a test . . . my weasily reflect l|less than his best

efforts”); Mles v. Dorsey, 61 F.3d 1459, 1473 (10th Cir. 1995)
(“on test designed to assess nenory and information, petitioner
scored so lowas to indicate intentional malingering”); Goldberg

v. National Life Insurance Conpany of Vernont, 774 F.2d 559, 563

(2d Cir. 1985) (inter alia, “his 1Q scores were just too |ow




considering that he was a high school graduate and had been

involved in business with some success”); Blackwood v. State,

777 So. 2d 399, 404-05 (Fla. 2000) (“Dr. Garfield could not say
with certainty that appellant is retarded because she did not
run all of the appropriate tests and because she attributed his

scores to the depression”); Walls v. State, 461 So. 2d 381 (Fl a.

1994) (“low I Q expert psychologist stated that Walls 1Q
actual ly had declined substantially during the years prior to
the trial”).

To the extent that this Court determ nes that Atkins
requires Florida courts to adopt a procedural rul e incorporating
a specific definition of nental retardation, this Court need

| ook no farther than section 921.137(1) for such a definition.

2. The appropriate procedures for determ ni ng whether an
offender is nentally retarded so as to prohibit their
execution under AtKkins

The appropriate procedures for a determ nation of nental
retardation are simlarly set forth in section 921.137. Under
t hese procedures, the issue of nental retardation is to be
rai sed by the defendant prior to trial and consi dered by a judge
following a jury' s recomendation for the death penalty. See 8§

921.137(3) - (7), Fla. Stat. (2001). Once again, there is no

-10 -



reason to ignore | egislative direction when this issue has been

specifically addressed by statute.

3. Whet her section 921.137(1). (4). Florida Statutes
(2002), should be applied as the definition and
procedure for the deternm nation of nental retardation

As noted in the responses to Questions 1 and 2 above,
section 921.137 provides the legislative definition and
procedures for the determnation of nental retardation as
rel evant for capital sentencing. To the extent that definitions
and procedures are necessary under Atkins, this Court should
utilize the consideration already provided to these issues and

codified in section 921.137.

4. The st andard (i.e., cl ear and convi nci ng,
pr eponder ance of the evidence) by which an offender
nust prove that the offender is nentally retarded

The standard of proof which nust be met in order to
establish nmental retardation is clear and convincing evidence.
This standard is included in the procedures outlined in section
921.137. See 8 921.137(4). This standard is consistent with
that required for other nmental health issues which may be
presented in a crinmnal action. See Fla.R CrimP. 3.812(e)

(conmpetency to be executed); 8 775.027(2), Fla. Stat. (insanity

as affirmative defense); Walker v. State, 707 So. 2d 300, 317

-11 -



(Fla. 1997) (establishnment of mental mitigation); see also 88§
394.467(1), 394.917(1), 916.13, Fla. Stat. (civil conmm tnment
pr oceedi ngs) .

Any suggestion that due process requires a standard no
greater than preponderance of the evidence in accordance with

Cooper v. Okl ahoma, 517 U.S. 348 (1996), is not well taken. In

Medina v. State, 690 So. 2d 1241, 1246-47 (Fla. 1997), this

Court exam ned Cooper with regard to the standard of proof
required to establish that a defendant is inconpetent to be
executed. Medina held that Cooper’s due process concern with a
| ower standard for a pretrial determ nation of conpetency was
not applicable in the postconviction context, where the state
has a nore substantial interest at stake and the hei ghtened
procedural protections are accordingly relaxed. Simlarly,
Cooper does not require a preponderance of the evidence standard
in assessing claims of mental retardation as a bar to execution.
Therefore, the clear and convincing standard adopted by the

| egi sl ature nust be appli ed.

5. VWhet her the determ nation of whether an offender is
mnentally retarded is a question for the judge or the
jury

This Court has already rejected the <claim that a
determ nati on of nental retardation nmust be made by a jury. See

-12 -



Bottoson v. State, 27 Fla.L.Wekly S891 (Fla. Cct. 24, 2002),

cert. denied, 122 S. C. ___ , 2002 W 31748799 (Dec. 9, 2002).

Bottoson had presented a nmental retardation issue in litigation
during an active death warrant, and the trial court held an
evidentiary hearing, ultimately ruling that Bottoson had failed
to establish retardation. Bottoson's later plea that he was
entitled to a jury determ nation on this issue under Ring V.
Arizona, 122 S. Ct. 2428 (2002), was rejected by this Court.
The ruling in Bottoson is correct. A finding as to nmental
retardation does not “increase” the maxi num sentence for first
degree capital murder. Nothing in Ring or Atkins supports the
suggestion that a determ nation of nental retardation nust be
made by a jury. Crimnal defendants are presuned to be
conpetent and to have the nmental agility to proceed to trial; a
def endant’ s nental state is not an aggravating factor that makes
a defendant death eligible, rather it is only a mtigating
factor which may or may not rise to the level of mitigation in
a given case. Analytically it is no different than a pretri al
determ nati on of conmpetency to proceed under Florida Rul es of
Crim nal Procedure 3.210-3.212. The lawis well settled that a
determ nation of conpetence to proceed is made by the trial

judge, and is subject to reviewon appeal. See Hunter v. State,

660 So. 2d 244 (Fla. 1995). There is no arguable basis upon

-13-



whi ch to suggest a defendant claimng inconpetency is entitled
to a jury resolution of the issue, and there is no “right” to a
jury’s determ nation of mental retardation in the context of a
capital trial.* As there is noright to a jury trial as to the
i ssue of retardation, and the | egi sl ative decision to place this
determ nation in the hands of a trial judge in section 921.137

must be respected.

6. Whet her an of f ender nmust prove that nmental retardation
mani f ested during the period from conception to age
ei ght een

Al'l relevant authorities agree that a diagnosis of nental
retardation requires a finding of onset prior to age eighteen.

See Anerican Psychiatric Associ ation: Diagnostic and Stati sti cal

Manual of Mental Diseases (4th ed. 1994), at 46; Mental

Ret ar dati on: Definition, Cl assi fication, and Systens of

Supports, American Association of Mental Retardation (9th ed.
1992), at 5 (both discussed in Atkins, 122 S. Ct. at 2245 n. 3);
see also http://ww.thearc.org/faqs/nrqga. htm (The Arc website,
using AAMR definition); Merriam Wbster Medical Dictionary

(1997); Medl i nePl us Medi cal Encycl opedi a, at

11t is axiomatic that the right not to be tried while
inconpetent is firmy ingrained in the law. See Dusky v. United
States, 362 U.S. 402 (1960). The principle announced in Atkins
is not superior to Dusky and its progeny, and it nmakes no sense
to suggest to the contrary.

-14 -



http://ww. nl m ni h. gov/ medlineplus/ency/article/001523. htm It
is apparent from the consistency wth which authorities
acknow edge the required finding of onset prior to age ei ghteen
in the diagnosis of nental retardation that this is a critical
el ement of any appropriate definition. Therefore, a defendant
must be required to prove this elenment in order to satisfy his

burden of establishing nental retardation as a bar to executi on.

-15-



7. Any ot her i ssues relating to the substanti ve
restriction on the State's power to execute a nentally
retarded of fender.

The only other issue that the State will address is that,
based on the record in the present case, the defendant has not
denonstrated that he neets the standard for nmental retardation

under Atkins and § 921.137.

B. Insufficiency & The Defendant’s Proof

Because this Court has ordered a supplenental briefing
"including but not limted to" the questions set forth above,
the State will al so address the insufficiencies of the record as
relating to nental retardation.

An exam nation of the record bel ow denonstrates that the
def endant has failed to establish by clear and convincing
evidence that he is nentally retarded under the statutory
definition, standards, and gui delines applicable in Florida. 1In
the present case, the trial court found as a mtigating
circunmstance that the defendant was mldly nentally retarded.
In doing so, the trial <court neither conplied with the
procedures set forth in 8 921.137, nor was it required to do so.
In fact, when the defendant presented evidence of possible

mental retardation, the trial court was only required to find

-16 -



that it was a mtigating factor and give it weight assumng it
went uncontroverted.® There was no burden of proof as to whether
in fact the “evidence” of mental retardation was proven nor any
credibility requirenment assigned to the finding of that factor.
Mor eover, the defendant was required to do nothing more than
state that he was nentally retarded. Accordingly, the defendant
certainly did not denonstrate that he is entitled to relief
under 8 921.137 or Atkins, because he has not established nental
retardation under the requisite Florida guidelines.

Section 921.137 defines nental retardation as a person of
subaverage general intelligence (nmeaning two or nore standard
devi ations from the mean score on a standardized intelligence
test) who also has deficits in adaptive behavior (referring to
t he standards of personal i ndependence and social responsibility
expected of a person’s age, cultural group, and comrunity) and
has manifested these states prior to age 18. Fla. Stat.
921.137(1)(2001). 1In the present case, the defendant failed to
denonstrate that he neets the qualifications under the adaptive

behavior prong of this test or that he has manifested his

2 The defendant also attenpted to use the defendant’s
all eged mental retardation to establish the statutory mtigator
of substantial inpairnent of one's ability to appreciate the
crimnality of one’s conduct or conform that conduct to the
requi renments of the | aw. However, the trial court found that
the defendant’s evidence was insufficient to establish the
statutory mtigator.

-17 -



retardation prior to age 18, and he has failed to denonstrate
the first prong in the manner required by 8 921.137.

As to his adaptive behavior, while Dr. Larson testifiedthat
t he defendant functioned as eleven year old academcally, he
admtted that the defendant had held jobs, obtained a driver’s
i cense, functioned as an adult, and had an adaptive |evel
hi gher than his educational |evel.

Additionally, Dr. Larson testified that the defendant’s
under st andi ng was "surprisingly good given the fact that he's
retarded" (R 1149), that the defendant was "very clear about
t he charges agai nst him possible range of penalties,” and that
he "had an adequate wunderstanding of the nature of the
adversarial process.” (R 1160).

| ndeed, the defendant had told his trial attorneys to ask
the "jury to find ne guilty of Mansl aughter or Second Degree,"
(R 1879, T. 984-86) thereby displaying a tactical appreciation
for the evidence amassed agai nst him

Dr. Larson also admtted to the defendant's capacity to
learn by indicating "an appreciable difference” in his test
results within a two-nmonth span. (R 1158, 1168). By the tine
of the nmotion to suppress hearing, the defendant supposedly
conprehended "his Mranda rights.” (R 1166).

The def endant al so has shown the ability to understand jail

-18 -



rul es and conform his behavior accordingly. (T. 1074). He was
able to understand and conformto the rules of three years of
fel ony probation, except making nonthly paynents on time, wth
whi ch al nost everyone has a problem (T. 1033).

Per haps nost inportantly, the defendant denonstrated his
mental capacity as he adapted his stories to cover what he
t hought the police knew about the instant crines and, when it
served his needs, he characterized hinself to the police as
"paranoi d" (T. 740).

Mor eover, the defendant’s grandnot her testified for hi mthat
he graduated from hi gh school and the trial court found that the
def endant had obtained a “special certificate or diplom of
graduati on” from high school. (T. 1105; R 2170). Thus, from
the record before this Court, the defendant has failed to
establish the adaptive behavior prong of the definition of
mental retardation under 8§ 921.137(1).

Addi tionally, the defendant failed to establish any prong
of definition in the manner required by § 921.137(4). I n
subsection (4), the legislature required that the finding of
mental retardation be made based on clear and convincing
evidence. Fla. Stat. 921.137(4)(2001). The trial court in the
present case did not clarify the quantum of evidence which | ed

to its finding of the non-statutory mtigator. Because the

-19-



st andard of proof for establishing a mtigating circunstance is
| ower, it cannot be presumed that the trial court would still
have found the defendant nentally retarded under the greater

standard. See Canpbell v. State, 571 So.2d 415, 419-20 (Fla

1990) (mtigating circunstances to be reasonably established by
the greater weight of the evidence: (footnote omtted) "A
mtigating circunstance need not be proved beyond a reasonabl e
doubt by the defendant. |f you are reasonably convinced that a
mtigating circunmstance exists, you mmy consider it as
established."), quoting, Fla.Std.Jury Instr. (Crim) at 81

In addition to the fact that nental retardation was not
proved under the correct |egal standard, the trial court’s
finding also failed to conply with the requirenent that two
experts in the field of mental retardation nust be appoi nted on
this issue and that they nust report their findings to the trial
court. Fla. Stat. 921.137(4)(2001). 1In the present case, only
one psychologist testified as to the defendant’s alleged
retardation. Further, there is no testinmony specifically
establishing that this psychol ogist is an expert in the field of
mental retardation, as required by 8 921.137(4). (R 1436; T.
1046- 47) .

Subsection (1) of 8921.137 also requires that the nenta

retardation manifest itself prior to age 18. Dr. Larson

-20-



testified that he exam ned the defendant’s school records and
that a Dr. Oas performed an eval uati on of the defendant in 1990.
However, the content of the school records is unclear, and fails
to establish mani festati on before age 18 by cl ear and convi nci ng
evi dence. Likew se, given the defendant’s birth date, it is not
clear that Dr. Oas' exam nation occurred prior to age 18. (R
2173) .

Thus, as the record currently stands, the defendant has
failed to denonstrate that he neets the definition of nenta
retardati on under the applicable definitions, standards and
gui delines set forth in 8 921.137. As discussed above, it is
clear that these standards are the appropriate ones to be
applied in Florida. The defendant’s failure to satisfy the
requi rements of § 921.137 neans that he has not denonstrated
that he is entitled to relief under Atkins or § 921.137.

Li kewi se, it is clear that the State was unaware of the all -
or - not hi ng consequences of this issue at the tine of sentencing.
Therefore, if this Court were to find that Atkins or § 921.137
adversely i npacts the existing sentence, then a full opportunity
to address this issue under the applicable statutory guidelines
and with a conpl ete understandi ng of the consequences shoul d be

afforded to the State.
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CONCLUSI ON

For all the reasons stated above, this Court shoul d deny the

def endant suppl enmental relief.

-22-
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