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I N THE SUPREME COURT OF FLORI DA
W LLI AM MELVI N VWHI TE

Appel | ant,
Case No. SC00-1148

Lower Tri bunal No:
CR78- 1840

VS.

STATE OF FLORI DA,

Appel | ee.

N N N N N N N N N N

STATEMENT OF THE CASE

In July of 1978, an Orange County grand jury returned an
i ndi ctment against Wlliam Melvin Wiite (Appellant), Guy Ennis
Smth, and Richard DiMarino for the first-degree nmurder of G acie
Mae Crawford on June 6, 1978 (Vol. IV, R 155)*. The state tried
co-def endant Di Marino, who was convicted of third-degree nurder
and sentenced to fifteen years in prison, for which he served
eight (8) years (Vol. VII, T. 920 and Vol. VIII, T. 953). Smth
was tried and convicted of first-degree nurder, for which he
received a life sentence (Vol. VIII, T. 1070).
After receiving his sentence, DiMarino testified as a state
w tness at Appellant’s trial, inplicating Appellant as the person
who stabbed Crawford to death. He agreed to testify against
Appel I ant in exchange for concurrent tine in prison on other
unrel ated felony charges, with no sentenci ng enhancenents (Vol.

VITI, T. 959-961). The State also agreed to renove his tattoos,

! The volumes of the records containing court documents and transcripts of the Spencer Hearings are separately
numbered from the volumes containing the penalty phase transcripts. For purposes of clarity, the volumes
containing the penalty phase transcripts are referred to by the particular volume number followed by “T” to refer to
the particular page number. All other references to the record are designated by the volume number followed by “R”
to refer to the page number.



which identified himas a nenber of the Qutlaws Mtorcycle C ub
and to transfer himout of State to serve his sentence in order
to prevent retaliation against himby other Qutlaw nmenbers (Vol.
VI, T. 931).

At the conclusion of Appellant’s original trial, the jury
found Appellant guilty of first-degree nurder and reconmmended the
death penalty. On direct appeal this Honorable Court affirnmed
Appel l ant’ s judgnment and sentence. Wite v. State, 415 So. 2d

719 (Fla.), cert. denied 459 U S. 1055 (1982).

Appel lant later filed a notion pursuant to Rule 3. 850,
Florida Rules of Crimnal Procedure, attacking his conviction and

sentence on several grounds. See generally White v. State, 729

So. 2d 909 (Fla. 1999)(Wwiite Il1). After Appellant had served
nore than twenty years in prison on death row, this Court
reversed the denial of his 3.850 notion because the advisory jury
in the original trial was inproperly instructed to consider only
statutory mtigating factors. White Il. For that reason, this
Court granted Appellant a new penalty proceedi ng.

Bef ore the new penalty phase commenced, Appellant filed a
notion to preclude consideration of the death penalty on the
grounds that the excessive delay in his case constituted cruel
and unusual punishnent (Vol. IV, R 212-215). He further argued
that he suffered prejudice due to the delay because he was unabl e
to locate certain wtnesses and other w tnesses had died (Vol.

'V, R 214). By witten order dated Novenber 15, 1999, the trial
court denied this notion (Vol. IV, R 293-296).



From Novenber 17 to Novenmber 19, 1999, the Honorable
Margaret T. Waller held a new penalty proceedi ng i n accordance
with this Court’s mandate in Wite Il (Vol. I-XIl, T. 1-1,512).

D Marino again testified against Appellant at this proceeding.
Before his testinmony, however, the State noved to preclude the
def ense from questioning D Marino about the underlying facts of a
subsequent murder to which D Marino pl eaded guilty twel ve years
after Crawford’ s nmurder (Vol. VI, T. 696-724). At the tinme of
trial D Marino was on parole out of Maryland for this subsequent
mur der, whi ch invol ved anot her stabbing death (Vol. VI, T. 699).

The State conceded that Appellant should be allowed to
elicit the fact of the nurder conviction, as well as D Marino's
status on parol e and possi bl e consequences of a violation, as
relevant to DiMarino’s bias and notive to fabricate his testinony
(Vol. VI, T. 696-697). However, the State disputed the propriety
of allow ng Appellant to elicit the facts underlying the Mryl and
murder conviction (Vol. VI, T. 698). The State clained the
evi dence was irrelevant and constituted inproper character
evi dence (Vol. VI, T. 717).

Appel | ant argued that the details of the subsequent nurder
wer e proper inpeachnent evidence and were relevant to mtigation,
specifically the relative culpability of each co-defendant (Vol
V, T. 692 and Vol. VI, T. 708-719). Over Appellant’s objections,
the trial court prohibited the defense from cross-exam ning
Di Marino on the facts of the subsequent nurder (Vol. VII, T. 895-
897). Rather, Appellant was only able to elicit that D Marino



pl eaded guilty to another murder charge, was on parole at the
time of his testinony, and faced at | east ten years inprisonnment
if he violated his parole (Vol. VIII, T. 953).

During DiMarino's direct testinony, the State asked how he
felt after Gracie Mae Crawmford was stabbed to death, to which he
replied that he was “shocked” and “sickened.” (Vol. VII, T.
971). Appellant argued that in eliciting this testinony, the
prosecutor had opened the door to evidence that D Marino
participated in a subsequent stabbing death of another person
(Vol. VIll, T. 974-975). The trial court disagreed, and again
di sall owed the testinony (Vol. VIII, T. 977).

Fol |l owi ng deli berations, the jury returned a recomrendati on
of death by a vote of ten to tw (Vol. V, R 327 and Vol. X1, T.
1503). The trial court held Spencer? hearings on January 13,
2000 and March 20, 2000 (Vol. Il, R 16-66 and Vol. IV, R 98-
154) .

At a hearing on April 20, 2000, the trial court announced
its decision to inpose the death penalty (Vol. 111, R 67-97).
In its witten sentencing order the court enunerated which
aggravating circunstances had been proved beyond a reasonabl e
doubt (Vol. V, R 484-494). Specifically, the court found the
foll owi ng four aggravating circunstances: 1) that Appellant was
previously convicted of another felony involving the use or
threat of violence to the person; 2) that the capital felony was

commtted while Appellant was engaged in the conm ssion of a

 Spencer v. State, 615 So. 2d 688 (Fla. 1993).




ki dnappi ng; 3) that the capital felony was especially heinous,
atrocious, or cruel; and 4) that the capital felony was conmtted
to disrupt or hinder the enforcement of laws (Vol. V, R 484-
486) .

The trial court also described which statutory and
nonstatutory mtigating factors existed, as well as what wei ght
it attributed to these factors (Vol. V, R 484-494). The court
found two statutory mtigating circunstances and found numnerous
nonstatutory mtigators (Vol. V, R 487-493). Finally, the court
rejected three proposed statutory mtigating circunstances,
including that at the time of the nurder Appellant was under
extreme duress or under the substantial dom nation of another
person (Vol. V, R 487-493). After inposition of his sentence,
Appellant tinely filed a notice of appeal (Vol. VI, R 526).



STATEMENT OF FACTS

A. The nurder of G acie Mae Crawford

In 1978 Appell ant bel onged to the Qutlaws Mtorcycle O ub
(“the Qutlaws”) and was a nmenber of the Louisville, Kentucky
Chapter (Vol. VIII, T. 995 and Vol. IX, T. 1105). Richard
D Marino, his brother, John D Marino, Guy Smith, and several
ot her men bel onged to various Florida Chapters of the Qutl aws
(Vol. M1, T. 902, 983 and Vol. VIII, T. 1055).

Each Qutlaw chapter had a distinct hierarchy. D Marino, a
drug dealer and twenty-five-tinme convicted felon, held a position
known as the “enforcer” of the Olando Chapter (Vol. VIII, T. 933
and 946). As the enforcer, it was his responsibility to carry
out the club’s rules and to “keep justice” (Vol. VIII, T. 951 and
1060). Smth was the “regional enforcer,” responsible for
enforcing the rules of the Qutlaws throughout the State of
Florida (Vol. VIII, T. 951). Appel | ant held no official
position within the Qutlaws because he was consi dered too
unreliable due to his extensive drinking problem (Vol. IX T.
1110 and 1126).

One of the Orlando Qutlaw nenbers owned a house on Surfside
Way in Ol ando, which the other nmenbers often used as a cl ubhouse
(the d ubhouse) (Vol. VII, T. 902). On June 5, 1978, Appell ant
was visiting the Olando Chapter (Vol. VII, T. 903-904 and Vol.
VIIl, T. 1060). After drinking for part of the day at the
Cl ubhouse, Appellant went with his girlfriend, Renee Nestle, to

the Inferno, which was a nightclub in Olando (Vol. VII, T. 905).



Several other club nenbers, including D Marino, also showed up at
the Inferno acconpanied by their girlfriends (Vol. VII, T. 905).
Wil e at the nightclub, D Marino noticed a wonman naned

G acie Mae Crawford dancing seductively with a black man (Vol.
VII, T. 906). D Marino knew Crawford casually, and her dancing
with a black man offended him (Vol. 111, T. 903 and 947). He
commented to his fellow Qutlaw nenbers that Crawford was a ni gger
lover. (Vol. IlI, T. 947).

Appel l ant was not privy to the conversation regarding
Crawford (Vol. VIII, T. 984). Instead, Appellant was being
thrown out of the Inferno because he was intoxicated and was
causing a disturbance (Vol. Vv, T. 686, 689, and Vol. VIII, T.
984). Appellant was too drunk to drive, so Nestle drove hi m back
to the O ubhouse, and shortly thereafter, the two went to bed
(Vol . VIIl, T. 988).

Around 2:00 a.m, DiMarino lured G acie Mae Crawford back to
t he C ubhouse with him Linda Atizer, D Marino s brother (John),
and a few of the other Olando CQutlaw nenbers (Vol. VII, T. 857
and 909). The group returned to the C ubhouse, where Appell ant
was either asleep or passed-out in one of the bedroons (Vol.
VIIl, T. 943 and 1057).

Soon after arriving, Crawmford got into an argunent with
D Marino when he again comented that she was a nigger |over.
(Vol. VIl, T. 863 and 910). The argunent escal ated to the point

where D Marino slapped Crawford so hard that her wig fell off



(vol. VIl, T. 910). Smth soon joined themin the kitchen and
began beating on Crawford (Vol. VII, T. 911).

Wil e the beating continued, D Marino went to the bedroom
where Appellant was sl eeping, and told himthat Crawford needed
to be trained. (Vol. VII, T. 912 and Vol. VIII, T. 998).
According to D Marino, Appellant cane into the kitchen, where
Crawford was still being beaten, and joined the others in hitting
Crawford (Vol. VIl, T. 912-913). At sone point Smth forcibly
washed the blood off Crawford’ s face and then proceeded to hit
her again (Vol. VII 865 and 915). The incident |asted
approximately fifteen mnutes, after which D Marino put his arm
around Crawford and escorted her out of the house (Vol. VII, T.
869 and 916).

Nestl e, who was still in the bedroom heard the commotion in
t he kitchen; when the commti on ended, Appellant came back into

t he bedroom and told Nestle she didn’t hear anything. (Vol.

VIII, T. 999-1000). She then saw himtake her car keys and | eave
(Vol. VIll, T. 1000 and 1003). She testified that Appellant was
not falling down drunk. (Vol. VIII, T. 1006-1007).

Appel I ant went outside and got into the driver’s seat of
Nestle's car; D Marino sat in the front passenger’s seat with
Crawford in the mddle (Vol. VI, T. 917). Before |eaving the
Cl ubhouse, Smth came out to the car and told them he wanted no
wi t nesses, and to take care of business. (Vol. VII, T. 918).

D Marino took this to nean that Crawford was not supposed to go

home, but rather, she should be killed to prevent her from



reporting the battery (Vol. VII, T. 918). According to at | east
one witness, both D Marino and Appel |l ant were known to carry
knives (Vol. VI, T. 871).

Appel I ant, who was still too drunk to drive, pulled over at
sonme point to allow DiMarino to drive (Vol. VII, T. 919).
D Marino then drove out to a deserted road behind Sea Wrl d,
where the two nen assisted Crawford out of the car and carried
her over a fence (Vol. VII, T. 919 and 922). According to
D Marino, Appellant inmrediately began to stab Crawford as soon as
she was pl aced over the fence (Vol. VII, T. 923-924). D Marino
testified that after stabbing her, Appellant slit her throat and
directed Divarino to do the same (Vol. VII, T. 924). D Marino
deni ed stabbing Crawford, but admtted he slit her throat,
claimng that he was follow ng Appellant’s orders (Vol. VII, T.
924). He also testified that he was shocked and si ckened by the
murder (Vol. VIII, T. 971). Afterwards, D Marino and Appel | ant
returned to Nestle’s car and left the area, only to run out of
gas a short distance later in front of the Sea Wirld parking | ot
(Vol . VI, T. 925).

Bryan Perl ey, Janes Birch, and Robert G anec were working at
Sea Wrld in the early norning hours of June 6, 1978 (Vol. IV, T.
585, Vol. VI, T. 795 and 810). Perley noticed a car pull up and
stop, so he went to find out if the occupants needed help (Vol.
VI, T. 796-796). After discovering that the two nen needed gas,
Perley solicited his co-wirkers to help them (Vol. VI, T. 796-
797). The three workers testified that Appellant, who was the



vehi cl e’ s passenger, was not wearing a shirt at the tine, and
they did not notice that Appellant was intoxicated (Vol. IV, T.
586, Vol. VI, T. 798-802 and 811-814). However, Berch did notice
al cohol on Appellant’s breath (Vol. VI, T. 818).

Perley also clainmed that he saw a spot of dried blood on the
hair of Appellant’s arm but he did not notice any other blood
anywhere on Appellant’s body or clothing (Vol. VI, T. 802 and
806). Also, neither Berch nor G anec observed bl ood anywhere on
Appel lant (Vol. 1V, T. 596 and Vol. VI, T. 816).

Granec had prior experience as a | aw enforcenment officer
arresting individuals for driving while intoxicated (Vol. 1V,
584). He testified that during his encounter with Appellant, he
did not notice a slurred speech or other indicia of intoxication,
except for glassy eyes; however, he admtted that it is not
uncommon for an al coholic to be drunk, yet appear sober (Vol. 1V,
T. 588-592). He also admitted he only observed Appellant for
approximately one mnute (Vol. 1V, T. 590).

DiMarino testified that after getting gas and | eaving the
Sea Wrld parking lot, Appellant noticed that his wallet was
mssing (Vol. VII, T. 927-928). He becanme concerned that he
dropped it at the site where Crawford’ s body was | ocated (Vol.
VII, T. 928). D Marino and Appellant returned to that |ocation
and retrieved Crawford’ s body (Vol. VII, T. 928). They renoved
the spare tire fromthe back of Nestle's car and placed Crawford
in the enpty space (Vol. VII, T. 928). They then disposed of
Crawford’ s body in sone other renote area (Vol. VII, T. 928).



Crawford’ s body was discovered |later that sane day (Vol. V,
T. 651). After seeing the nedia reports, Berch contacted the
police and infornmed them of his encounter with Appellant and
D varino (Vol. V, T. 680). He also provided the |icense plate
nunber of the car they were driving (Vol. V, T. 681 and Vol. VI,
T. 814). Authorities tracked this information back to Appel |l ant
and Diivarino (Vol. V, T. 681).

The nedi cal exam ner, Dr. Thomas Hegert, testified that
Crawford died as a result of blood |oss fromstab wounds to her
chest and neck, and al so from puncture wounds to her |ungs that
woul d have prevented her ability to breath (Vol. VI, T. 745).
Hegert explained that Crawford was stabbed fourteen tines, and
t here was evidence of defensive wounds to her hands (Vol. VI, T.
751 and 755). He further testified that she would not have been
rendered i mmedi atel y unconsci ous, but that dependi ng upon which
injury she suffered first, she could have di ed anywhere from
three to five mnutes after infliction of the fatal wound (Vol.
VI, T. 760-761). Also, according to Dr. Hegert, Crawford’s
bl ood- al cohol content at the time of her death was .322 (Vol. VI,
T. 758).

D Marino’s brother, John, testified at Appellant’s previous
trial, and his former testinony was read to the jury at the new
penalty phase. John Di Marino testified that he discussed the
nmurder the next day with his brother, and his brother admtted
t hat he stabbed Crawford (Vol. VIII, T. 1058). He told John he

had taken care of business,which to John neant that his brother



had killed Crawford (Vol. VIII, T. 1064). D Marino also told
John that Appellant was not nuch help to himbecause he was drunk
(Vol. VIlI, T. 1065). Another w tness had al so heard that

Di Marino said Appellant was too drunk to assist himwth the
murder (Vol. IX, T. 1152). Additionally, one of the Ol ando

Qut| aw nmenbers, Joseph Watts, testified that the day after the
nmurder, DiMarino told Watts he had killed a girl because she was
a nigger lover.® (Vol. IV, T. 129).

B. Appellant’s abusive chil dhood and profound al coholism

The evi dence was undi sputed that Appellant had a severe and
| ong-standi ng drinking problem to the extent that he bl acked out
and suffered accidents due to his |level of intoxication (Vol. IX
T. 1107-1110). Hi s drinking problembegan at the tender age of
eight (8) when his father took himto bars and forced himto
drink (Vol. I X, T. 1085 and 1194).

Appel lant’s two sisters, nother, and chil dhood nei ghbor each
descri bed Appellant’s abusive childhood. H s neighbor, Beverly
Pi ckren, expl ained how Appellant’s father was frequently drunk
(Vol. I X, T. 1083). She would hear Appellant’s father yelling
profanity as Appellant begged his father to stop beating him and
she often saw bruises on Appellant’s body (Vol. IX, T. 1083 and
1101).

Appel lant’ s sisters and not her described in nore detail the

physi cal abuse and negl ect Appellant suffered at the hands of his

3 Mr. Watts’s testimony was not presented to the jury; rather, he testified at the January 20"
Spencer hearing.



father, whom wi tnesses described as a violent, cruel man. (Vol.

I X, T. 1187). Appel l ant’ s father was a drunk who woul d beat the
entire famly (Vol. IX, T. 1187-1189 and 1207). He would whip
Appel l ant repeatedly with a belt or even a bullwhip (Vol. I X T.
1201 and 1208). Appellant’s ninety-one year old nother described
how she woul d have to hide from her husband to keep from being
beaten (Vol. IX, T. 1228-1229). Appellant’s father also sexually
nol ested his sister, Nadine, and he threatened to kill all three
children if Appellant’s nother ever left him(Vol. I X T. 1191,
1196, and 1209). At sone point, Appellant’s nother finally did

| eave, and Appellant stayed with his father, where the abuse and
t he drinking continued (Vol. IX, T. 1193).

Appel I ant’ s al coholismfollowed himinto adul thood. Several
fell ow Qutlaw menbers from Louisville testified that Appellant
constantly had a drink in hand and woul d sonetines m x valium or
barbiturates with al cohol (Vol. IX, T. 1106-1108, 1124, 1134-
1135, 1168, and 1178). He would often arrive at a bar at 6:00
a.m and wait for it to open (Vol. VIIIl, T. 1073-1074). According
to his fellow club nenbers, Appellant also suffered from
al cohol i ¢ bl ackouts, which caused himto |ose all menory of recent
events (Vol. IX, T. 1124, 1141, and 1180).

C. Expert testinony concerning Appellant’s nental and

enptional infirmties.

Dr. denn Ross Caddy, a forensic psychol ogi st, expl ai ned
t hat Appellant suffered fromorganic brain damage resulting from

his profound al coholism drug use, and head trauma he received



while intoxicated (Vol. X, T. 1267-1269). According to Dr.
Caddy, Appellant’s ability to understand and to process

i nformati on was conprom sed because of the brain damage (Vol. X
T. 1269). Dr. Caddy testified that Appellant has an |.Q of 88,
whi ch placed himin the | ownormal range (Vol. X T. 1276-1278).

Dr. Caddy further explained that Appellant had no
recol l ection of the events surrounding the nmurder because he
suffered froman al coholic blackout at the tinme (Vol. X, T. 1298-
1299). Dr. Caddy opined that at the time of the hom cide,
Appel | ant was under extrene nental or enotional disturbance, and
it was exceptionally likely that Appellant’s capacity to
appreciate the crimnality of his acts was substantially inpaired
by al cohol and substance abuse (Vol. X, T. 1264). According to
Dr. Caddy, Appellant was one of the nost profound al coholics he
had ever net (Vol. X, T. 1363-1364).

Dr. Caddy di agnosed Appellant with both a cognitive disorder
and with antisocial personality disorder, which |ikely resulted
from his abusive childhood (Vol. X T. 1284-1287). He expl ai ned
that as a result, Appellant could be easily dom nated by others
(Vol. X, T. 1264). Dr. Caddy further explained that although
Appel l ant’ s nother was nurturing, her parenting was ineffective
because his father’s brutality overshadowed her (Vol. X, T.
1289) .

D. Appellant’s general character.

Appel l ant’ s sister Nadi ne described Appellant as a “very

sweet, tender hearted” person when he was young (Vol. IX T.



1195). Hi s nother confirmed that he was kind, synpathetic and
loving (Vol. IX, T. 1226), and his nei ghbor described himas a
polite and outgoing teenager who hid his troubled honme from
others (Vol. VIII, T. 1088-1089). A previous enployer stated

t hat while Appellant had an al cohol problem he was a very hard
worker (Vol. VIIIl, T. 1072). Additionally, Appellant would often
assi st an ol der gentleman and his wife by getting groceries for

them (Vol. I X T. 1173).



SUMVARY OF ARGUNVENT

|SSUE |: The trial court reversibly erred in refusing
to permt Appellant to cross-exanm ne Co-defendant D Marino
concerning the details of a subsequent nurder for which D Marino
was convicted. The nurder involved another stabbing death, which
D Marino again blanmed on a co-defendant. The details of this
murder were relevant to the jury s consideration of whether the
death sentence in Appellant’s case woul d be proportionate to the
fifteen years DiMarino received for his relative culpability in
Crawford’ s nurder. DiMarino was the only witness who testified
t hat Appel | ant stabbed Crawford, and Di Marino clained his only
participation in the actual slaying was to cut Crawford s throat
because Appellant told himto do so. D Marino s involvenent in
anot her stabbing death tended to inpeach his testinony regarding
his asserted mnimal involvenent in Crawford’s nurder; the
details of the subsequent nurder denonstrated D Marino' s pattern
of stabbing one person and then casting all blane on another for
the crime. The jury should have been presented with this
evidence so it could properly evaluate the relative roles of each
defendant in Crawford’ s nurder.

Additionally, the State opened the door to this |ine of
guestioning. The State elicited from D Marino that he was
shocked and sickened by Crawford’ s stabbing death. Evidence
showi ng he was invol ved in another stabbing death tended to
i npeach this testinony. Therefore, Appellant was entitled to

question D Mari no about the details of the subsequent nurder.



The failure to permt Appellant to cross-exam ne D Marino on
this subject matter was not harm ess error, as D Marino was the
prosecution’s star witness: Di Marino was the only person who was
able to testify precisely how the nurder occurred. As such, the
ability to inpeach DiMarino’s credibility was vital to
Appel | ant’ s cross-exam nation. Accordingly, Appellant is
entitled to a new sentencing hearing at which he will be
permtted full cross-exam nation concerning the facts underlying
D Marino’ s subsequent nurder conviction.

SSUE Il: The trial court reversibly erred in finding as an
aggravating factor that the nurder was conmtted to disrupt or
hi nder the enforcenent of |aws, as there was no conpetent
evidence to prove this aggravator. |In finding this aggravator,
the trial court concluded that Appellant killed Crawford to
elimnate her as a witness to the prior battery. However, the
State did not prove that this was Appellant’s only or dom nant
notive for killing Crawford. The State presented the statenent
of co-defendant Smith, who allegedly told Appellant and D Marino
that he did not want any wi tnesses and to take care of business.
There was no evidence to show what Smith neant by this statenent,
or even what Appellant understood himto nean. Smith could have
meant that he did not want any witnesses to the nurder.
Furthernore, Di Marino' s understanding of what Smth neant was
irrelevant; the relevant inquiry was what Appell ant understood,
and nore specifically, whether Appellant conmtted the nurder to

di srupt the enforcenent of |laws. The State presented no evidence



showi ng that this was Appellant’s notive. Thus, this aggravating
factor was not proved beyond a reasonabl e doubt.

| SSUE 111: Appellant presented evidence to establish the
mtigating circunstance of extrene duress, and the trial court
reversibly erred by rejecting this as a statutory mtigator. The
evi dence established that Appellant was prone to dom nation by
ot hers because of his al coholism substance abuse, and
personal ity disorders. Mre inportantly, his two co-defendants
hel d dom nating positions, known as enforcers, within an
organi zation that was no stranger to violence. As enforcers,
they were responsible for enforcing the rules of the
organi zation. Gven these variables, it is unlikely Appellant
coul d di sobey a hi gher nenber who held such a position within the
club. This is the type of external provocation contenplated by
the extrenme duress mtigator. Therefore, the trial court should
not have rejected the mtigating circunstance that Appell ant
acted under extrenme duress or the substantial dom nation of
anot her person at the time of the nurder.

| SSUE IV: The death penalty is disproportionate under the
ci rcunstances of this case. First, the death penalty is grossly
di sproportionate to the fifteen (15) year prison sentence inposed
on DiMarino. DiMarino instigated the brutal beating of Crawford
and then escorted her to a deserted area with the intention that
she woul d be nurdered. He also admtted slitting her throat.
For his participation, D Marino served eight (8) years of a

fifteen (15) year sentence. \Wen conpared to the fifteen years



Di Marino received for his involvenent in the nurder, Appellant’s
deat h sentence cannot w thstand constitutional scrutiny.
Appel l ant’ s death sentence is also disproportionate to other
first-degree nmurder cases for which the death penalty was not
i nposed. Appellant’s case does not involve one the |east
mtigated nmurders. To the contrary, Appellant presented expert
testinmony establishing that he suffered froma lowl.Q, brain
damage, profound al coholism and a personality disorder. Severa
W tnesses descri bed Appellant’s abusive chil dhood and dri nking
problem at an early age. Based on this evidence, the trial court
found several statutory and non-statutory mtigating
circunstances. Despite these significant mtigators, the tria
court inposed the death penalty. This Court should vacate the
sentence and remand with instructions to inpose a |ife sentence.
| SSUE V: Executing Appellant after the inordinate delay of
nore than twenty-two years will constitute cruel and unusua
puni shmrent in violation of the Eighth Arendnent to the United
States Constitution and Article I, Section 17 of the Florida
Constitution. Appellant was not at fault for the delay, and the
State could not explain any reason for the delay of nearly ten
years that it took to resolve Appellant’s post-conviction notion.
Executing Appellant at this point will not further the
retributive and deterrent purposes underlying the death penalty.
The decades Appell ant has spent on death row awaiting his
execution is sufficient retribution. Mreover, this punishnent,

as well as the punishnent of spending the remainder of his life



in prison, is sufficient deterrence. Therefore, this Court
shoul d vacate his death sentence and remand for inposition of a

life sentence.



| SSUE |
THE TRI AL COURT REVERSI BLY ERRED | N REFUSI NG
TO PERM T APPELLANT TO CROSS- EXAM NE A KEY STATE
W TNESS CONCERNI NG THE UNDERLYI NG FACTS OF THE
W TNESS S SUBSEQUENT MJURDER CONVI CTI ON, WHERE
SUCH EVI DENCE WAS RELEVANT TO M Tl GATI ON AND TO
| MPEACH THE W TNESS' S TESTI MONY REGARDI NG EACH
PARTI Cl PANTS ROLE I N THE | NSTANT MJURDER.

The Sixth Amendnent to the United States Constitution,
applicable to the states through the Fourteenth Anendnent, and
Article I, Section 16 of the Florida Constitution guarantee a
defendant the right to confront the w tnesses agai nst himand the
right to a fair trial. The right of confrontation includes the

right to cross-exam ne adverse witnesses. Kelly v. State, 425

So. 2d 81 (Fla. 2d DCA 1983)(citing Douglas v. Al abama, 380 U. S.

415 (1965)), rev. denied 434 So. 2d 889 (Fla. 1983)). Full and

effective cross-exam nation presupposes the ability to question
the witness on matters affecting his credibility. Davis v.

Al aska, 415 U.S. 308 (1974); Kelly, 435 So. 2d at 83. Mbreover,
consistent with a defendant’s Florida and United States
constitutional rights to due process and to a fair trial, a
defendant is entitled to present evidence relevant to his defense

during the penalty phase of a capital trial. Eddings v.

Xl ahoma, 455 U.S. 104 (1982); Lockett v. Ohio, 438 U S. 586,

(1978).

In violation of Appellant’s constitutional right of
confrontation, right to a fair trial, and right to due process,
the trial court prevented Appellant fromeffectively inpeaching

D Marino and from presenting evidence relevant to mtigation.



Specifically, the trial court precluded Appellant from cross-
exam ning D Marino concerning the underlying facts of a simlar
nmurder Di Marino participated in years after Crawford’ s nurder.
The underlying facts were relevant to assist the jury in
determning the relative roles of each participant in Cawmord’s
nmurder, and the proportionality of their respective sentences.
The evi dence was not offered sinply to prove D Marino s bad
character, but was offered to show DiMarino’ s pattern of stabbing
one person and then blam ng another for his crine. Furthernore,
the State opened the door to the testinony when it elicited from
D Marino that he was shocked at Crawford's nurder; evidence
regarding his participation in another stabbing death inpeached
this testinony.

At Appellant’s penalty phase, co-defendant Ri chard Di Mari no
clainmed he was only a mnor participant in Cawmford’ s nurder, and
that Appellant actually committed the stabbing that resulted in
her death. Before the State offered Di Marino’ s testinony, it
requested a ruling fromthe court prohibiting Appellant from
going into the details of the Maryland nurder on cross-
exam nation (Vol. VI, T. 696-724). Appellant explained to the
court that D Marino entered a guilty plea to a nurder charge in
Maryland (Vol. VI, T. 696-697). As in Appellant’s case, the
victimof the Maryland murder was stabbed to death, and D Marino
and a co-defendant were charged with first-degree nurder (Vol
VI, T. 697-699). As in Appellant’s case, D Marino again clained

he did not stab the victim but rather, the co-defendant did



(Vol. VI, T. 697-699). Appellant argued that this evidence was
relevant to mtigation and to inpeach D Marino’ s testinony (Vol.
VI, T. 699-722). Despite Appellant’s argunents, the trial court
ruled that it would restrict Appellant in his cross-exam nation
by precluding himfromeliciting the details of the Maryl and
murder (Vol. VII, T. 896-897). Appellant was only able to elicit
that D Marino was convicted of a subsequent nurder for which he
was on parole at the time of his testinony (Vol. VIII, T. 953).
The jury was also informed that D Marino was tried and found
guilty of third-degree nmurder for his participation in Crawford’s
death, and that he received a fifteen (15) year prison sentence
for the conviction (Vol. VII, T. 920).

A defendant should be afforded wide latitude in the cross-
exam nation of a State witness, particularly when that witness is

an alleged co-conspirator. E.g. Poneranz v. State, 634 So. 2d

1145 (Fla. 4'" DCA 1994) (trial court unreasonably limted cross-
exam nation of key wi tness, who was al so a co-conspirator
regardi ng a separate nurder prosecution against the w tness);

Rivera v. State, 462 So.2d 540, 545 (Fla. 1st DCA)(noting that

[t]he vital inportance of cross-exam nation to a crimna
defendant is further heightened ‘when the cross-exam nation is of

t he key prosecution witness. . .’)(citation omtted), rev. denied

469 So.2d 750 (Fla.1985). Appellant intended to offer evidence
concerning the facts of the Maryland nmurder to inpeach Di Marino’s
testinmony regarding his and Appellant’s alleged participation in

Crawford’ s nmurder. Di Marino was the only other w tness who was



at the scene of the nurder, and he was the only w tness who

provi ded detail ed testinony of precisely how the nurder occurred.
D Marino clainmed that Appellant inflicted each of the stab
wounds, that Di Marino never stabbed Crawford, and that D Marino
only slit her throat once at Appellant’s behest. Appellant’s
defense was that D Marino actually commtted the stabbing. In
support of this defense, two witnesses testified that D Marino
not only admtted killing Crawmford, but also stated that
Appel l ant was too drunk to do it. The fact that Di Marino
participated in another stabbing death tended to inpeach his
testinmony regarding his involvenent, or asserted |lack thereof, in
Crawford’s nurder. The simlarity between the two nurders tended
to show that he had nore involvenent in Crawford s nmurder than he
et on. Thus, the evidence was relevant to mtigation and to the
jury’s consideration of the proportionality of each co-

def endants’ sentence vis-a-vis his respective role in the nurder.

Cf. Downs v. State, 572 So. 2d 895 (Fla. 1990), cert. denied 502

U S. 829 (1991).

In Downs this Court held that the trial court erred in
permtting a defendant at resentencing frompresenting an alibi
wi tness to support his defense that he was not the triggernman.
Downs clainmed that the testifying co-defendant was the actua
triggerman. This Court noted that although the evidence was
connected to the issue of the defendant’s guilt, it was al so
rel evant to show mtigation in support of a life sentence. This

Court reasoned that evidence showi ng Downs was not the triggernman



was relevant to the circunstances of his participation in the
crime, and it was relevant to the evaluation of each co-
def endants’ sentence. Likewi se in Appellant’s case, had the jury
known of Di Marino’s involvenent in another stabbing death, the
jury may have doubted the mnimal role he clained in Ctawmford’s
murder; if the jury doubted his |level of involvenent in
Crawford s nurder, it may have considered the death penalty in
Appel l ant’ s case disproportionate to the fifteen (15) year
sentence DiMarino received. |In fact, the trial court instructed
the jury on the acconplice mtigator as foll ows:

The defendant was an acconplice in the offense

of which he is to be sentenced but the offense

was conm tted by another person, and the defend-

ant’s participation was relatively m nor
Vol. X, T. 1483). By excluding evidence regarding the details
of the murder, the trial court hindered Appellant’s ability to
support this mtigator; the jury did not hear all evidence
rel evant to deci de whether Appellant’s participation was
relatively mnor, or whether another person, nanely D Marino,
comm tted the of fense.

Contrary to the prosecutor’s assertion, the details of the
Maryl and nurder were not offered sinply to show D Marino’ s bad
character or propensity. Rather, the facts of the subsequent
nmurder were offered to show DiMarino' s pattern of killing another
person by stabbing themto death. Evidence of other crines or
wrongs are adm ssible when offered to prove sonething other than

the witness's bad character, such as notive, intent, absence of

m stake, or a systemor general pattern of crimnality. WIIlians



v. State, 110 So.2d 654, 662 (Fla.), cert. denied, 361 U S. 847

(1959) (conmmonly referred to as WIllianms Rule evidence); Section
90.404, Florida Statutes (2000). Thus, the evidence was

adm ssible as relevant to show DiMarino's pattern of stabbing
sonmeone to death and blam ng another for his crine. As nmentioned
above, such evidence was relevant to the propriety of alife
sentence and to the proportionality of the co-defendants’

sent ences.

Additionally, the State opened the door to the line of
guestioning regarding the Maryland nmurder when it elicited from
D Marino that he was shocked and sickened by the stabbing death
of Crawford (Vol. VIII, T. 971). Wen D Marino nade these
statenments, the jury had a right to know the whole truth- - that
despite his apparent shock at the stabbing of Crawford, D Marino

was involved in another stabbing death. See Bozeman v. State,

698 So. 2d 629 (Fla. 4'" DCA 1997). As the Bozeman Court stated,
The *opening the door’ concept is based on considerations of
fairness and the truth-seeking function of the trial, where
cross-exam nation reveals the whole story of a transaction only

partly explained in direct exam |d. at 630-631; see also Allred

v. State, 642 So. 2d 650 (Fla. 1° DCA 1994)(by testifying he

| acked violent propensity and asserting that he never hit a
woman, defendant opened door to rebuttal evidence that he

previ ously physically assaulted his former wife and girlfriend).
After his testinony on direct, the jury was left with a sense

that the stabbing death of Crawford shocked Di Mari no’ s consci ence



and was beyond his | evel of conprehension. The fact that the
Maryl and nurder al so invol ved a stabbing death reveal ed the
insincerity of DiMarino's shock. Therefore, it was msleading to
the jury to exclude that evidence.

The trial court’s refusal to permit inquiry into the details
of the Maryl and nurder was not harm ess error in this case.
D Marino was a key witness, as he was the only wi tness present at
the nurder scene other than Appellant and the victim He was the
only witness who described Appellant’s alleged involvenent in the
actual murder. Thus, the ability to cross-examne himfully and
effectively was especially crucial, and the limtation on such

ability, especially harnful.



THE TRI AL COURT RE&é%%#E!¢ ERRED | N FI NDI NG
THAT THE MURDER WAS COWM TTED TO DI SRUPT OR
H NDER THE ENFORCEMENT OF LAWS, AS THE STATE
FAI LED TO PROVE THI S AGGRAVATI NG CI RCUMSTANCE
BEYOND A REASONABLE DOUBT.

I n sentencing Appellant to death, the trial court concl uded
that Appellant’s notive for killing Crawford was to elimnate her
as a witness to the preceding battery. Based on this concl usion,
the trial court found that Appellant commtted the nurder to
di srupt or hinder the enforcenent of the |aws, an aggravating
ci rcunstance set out in Section 921.141(5)(g), Florida Statutes
(2000). The State failed to establish that Appellant’s dom nant
or only nmotive in killing Crawford was to prevent her from
reporting the battery and becom ng a witness against him Thus,
the trial court relied on an aggravating factor that was not
supported by the evidence, thereby rendering it invalid.

To sustain the witness elimnation aggravator, this Court
has repeatedly held that [t]he State nmust clearly show that the

dom nant or only notive for the nurder was the elimnation of a

witness. E.q., Floyd v. State, 497 So. 2d 1211, 1215 (Fla. 1986).
Proof of the requisite intent to avoid arrest and detection nust

be very strong in these cases." Riley v. State, 366 So.2d 19, 22

(Fla.1978) (enphasi s added). Bates v. State, 465 So.2d 490
(1985).
In finding this aggravator in Appellant’s case, the trial

court stated:

The facts of this case establish that Defendant



and his co-defendants ki dnapped and nurdered

G acie Mae Crawford to avoid di scovery and
prosecution for the battery commtted upon her
at the Qutlaws cl ubhouse, just prior to the
nmurder. Evidence shows that co-defendant

Smth stated that he wanted no w t nesses,

so they had to take care of business.

Co- def endant Di Marino knew that this neant

they would kill Gacie Mae Crawford to avoid
prosecution for the severe beating she received
fromthese three co-defendants. Defendant placed
Crawford in the mddle of the front seat of
Defendant’s girlfriend s car; D Marino then

got into the front passenger seat, bl ocking

any possi ble escape by Crawford. The evi dence
shows that the victimdid not go with Defendant
willingly to the place where she was passed over
a barbed wire fence and brutal ly nurdered.

Thi s aggravating factor has been proved beyond
al |l reasonabl e doubt.

(Vol. V, R 486). The court’s findings are fundanentally fl awed,
as the State presented no evidence to show that Appellant killed
Crawford to avoid having her report the battery to | aw
enforcement. The only evidence conceivably pertaining to this

i ssue was Di Marino’s testinony that Co-defendant Smth | eaned
into the car as they were | eaving the O ubhouse and said that he
wanted no witnesses. . .take care of business. (Vol. VII, T.
918). However, it is unclear fromthis statenent al one what
Smth nmeant. Smith could just as easily have neant that he did
not want any witnesses to the nurder. There is nothing in the
record to refute such an interpretation. Smth did not
specifically state that they should kill Crawford to prevent her
fromreporting the battery to the police, and he did not testify

as to what he neant by his statenents.



DiMarino did testify that he understood Smth's statenents
to mean Crawford wasn’t supposed to come back, wasn’'t supposed to
go, to go hone, or whatever. (Vol. VII, T. 918). However,

D Marino’s opinion of what Smith neant was irrelevant; D Marino's
reason for participating in the nurder was not at issue and it
had no bearing on whether Appellant killed Crawford to hinder the
enforcement of the laws. There was no evidence to show what
Appel | ant understood Smth's statements to nean. Appellant’s
under st andi ng was the rel evant question because it was his notive
at issue. The State offered no evidence to establish Appellant’s
notive for killing Crawmford. Again, Appellant could have
understood Smth to nmean that he and D Marino should ensure there
were no witnesses to the nurder. Under these circunstances, it
woul d be nere specul ation to assune Appellant’s notive was to

elimnate Crawford as a witness. CCf. Foster v. State, 436 So. 2d

56 (Fla. 1983), cert. denied, 464 U S. 1052 (1984).

In Foster, the defendant shot two men in the back after
robbing them The evidence suggested that the defendant killed
the victinms to prevent themfromidentifying himas the robber.
However, the State offered no evidence to prove this was the
notive for the killing. Therefore, this Court held that the
trial court erred in finding the hinder |aw enforcenent
aggravator. In doing so this Court stated, The defendant’s
notive cannot be assunmed and the burden is on the State to prove

it. Id. at 58; see also Giffinv. State, 474 So. 2d 777 (Fl a.

1985), cert. denied, 474 U S. 1094 (1986) (al t hough evi dence




supported inference that defendant killed victimto elimnate
witness, it was not the only inference; therefore, evidence did
not support avoid arrest aggravator). Likewi se, in Appellant’s
case, while the evidence may suggest the notive for the killing,
it did not prove such notive beyond a reasonabl e doubt. The
evi dence was just as susceptible to the interpretation that
Appel l ant participated in killing Crawford as part of her
training, which was the notive for the beating.

Cases in which the witness elimnation aggravator has been
uphel d are cases in which the State presented concrete evidence

to show that this was the reason for the murder. For instance,

in Johnson v. State, 442 So. 2d 185 (Fla. 1985), the defendant
told a witness that he killed the victi mbecause dead w t nesses

don't talk. Also, in Herring v. State, 446 So.2d 1049 (Fla.),

cert. denied, 469 U S. 989(1984), the defendant stated that he

shot the robbery victima second tinme to prevent his testifying

against him See also Trease v. State, 768 So. 2d 1050 (Fl a.

2000) (defendant told witness victimhad to be killed because he
could identify them). Unlike Appellant’s case, the State in the
above cases |l eft no reasonabl e doubt that the nurder was
conmitted to elimnate a witness, to avoid arrest, or to hinder
the enforcement of the laws. In the instant case, the State
offered only a co-defendant’s interpretation of what yet another
co-defendant stated before the nurder. This is hardly “very

strong” evidence of Appellant’s notive.



When i nposing the death penalty, consideration of an
invalid aggravating factor is a violation of the Ei ghth Arendnent

to the United States Constitution. Sochor v. Florida, 504 U S.

527 (1992). To cure such a violation, this Court should reverse
Appel |l ant’ s death sentence and remand for a new penalty phase
heari ng.

Consi deration of such an invalid aggravating circunstance in
this case was not harmless error in light of the numerous
mtigating factors the trial found. Wthout this aggravating
factor, only three would remai n agai nst several significant

mtigators.



| SSUE |11
THE TRI AL COURT ERRED | N REJECTI NG AS
A STATUTORY M TI GATI NG FACTOR THAT
APPELLANT ACTED UNDER EXTREME DURESS,
WHERE COMPETENT, UNREBUTTED EVI DENCE
SUPPCRTED THI S M Tl GATOR.

This Court has consistently held that "[w] henever a reasonabl e
guant um of conpetent, uncontroverted evidence of mtigation has
been presented, the trial court nust find that the mtigating

ci rcunst ance has been proved."” Spencer v. State, 645 So.2d 377,

385 (Fla.1994) (citing Nibert v. State, 574 So.2d 1059, 1062
(Fla.1990)). Atrial court may only reject the proffered
mtigation if the record provides conpetent, substantial evidence

to the contrary. Spencer; N bert; Kight v. State, 512 So.2d 922,

933 (Fla.1987). As the trial court itself acknow edged,

Appel | ant presented unrebutted evidence show ng that he was

subj ect to the dom nation of other CQutlaw nmenbers, particularly

t hose who held a higher position than Appellant. The trial court,

therefore, erred in rejecting the extrene duress mtigator.
Section 921.141(6)(e), Florida Statutes (2000) provides that

it is amtigating circunstance in a capital case if [t]he

def endant acted under extrene duress or under the substanti al

dom nati on of another person. This Court has interpreted

extrene duress as referring to external, rather then internal,

provocation upon the defendant. E.qg., Toole v. State, 479 So.2d

731 (Fla.1985). Appellant’s case involves the precise type of
external influence contenplated by this mtigator. The Qutlaws
Mot orcycl e Club was an organi zati on centered around drugs,

al cohol, and violence. The Qutlaws had a hierarchy within the



organi zati on, and Appellant was at the bottom of that hierarchy:
he held no official position because of his severe drinking
problem Conversely, his two co-defendants were the enforcers,
with Smith holding the highest position of the three. Enforcers
were expected to keep order and justice within the club by
what ever neans necessary, and all Qutlaw nmenbers were expected to
be fiercely I oyal
O her nmenbers described Appellant as a foll ower, rather than
a | eader, and one w tness explained that Appellant was a person
who did what he was told (Vol. IX, T. 1116). Wen asked whet her
at the time of the hom ci de Appellant was under substanti al
dom nation by others, Dr. Caddy responded:
| think it’s not sinply the issue of alcohol
and pol ysubst ance abuse woul d have set the
stage for domnation, | think there are
i nportant personality variabl es al so operating.
But if you conbine all of those sets of events,
yes, he was a man readily available to be influ-
enced by ot hers.
(Vol. X, T. 1264). G ven Appellant’s susceptibility to
dom nation by others, and the dom nating nature of the Qutl aws
organi zation, there was anple evidence suggesting that Appell ant
acted under external provocation fromhis fell ow nenbers.

In rejecting extrenme duress as a mtigating factor, the trial

court stated:

There was no evi dence that Defendant acted
under extrene duress. The evidence from
ot her nmenbers of the Qutl aws showed t hat



Def endant was a follower, not a | eader, and
because of his al coholism could not be
depended upon within the organi zation. Dr.
Caddy testified that Defendant was a man who
was readily available to be influenced by
others due to his intoxication, alcoholism
pol ysubsubst ance abuse and personality

vari ables. The State concedes that

Def endant had a need for approval fromthe
ot her nenbers of the Qutlaws which influenced
himto be drawn into unlawful activities of
t he ot her nenbers.

The fact that he was in the conpany of

anot her Qutlaw cl ub nenber when he commtted
the murder, to sone extent, may have
influenced himto carry it out.

However, while Defendant may have been a

foll ower and easily influenced, such evidence
is insufficient to establish that Defendant
committed this crinme under the substanti al
dom nati on of another. The evi dence does not
suggest such a leap. While sone evidence
suggested that the nurder may have initially
been Smth's idea, there was no evi dence that
Def endant was under the substanti al

dom nati on of anyone at the point where he

st abbed the victim Therefore, this Court
rejects the existence of this mtigating

ci rcunst ances.

(Vol. V, R 488). lronically, the trial court stated that there
was no evidence Appellant acted under extrenme duress, yet the
court continued on to describe all the evidence show ng Appel | ant
did act under extrene duress. The court al so acknow edged t hat
the State even conceded Appellant had a need for approval from

t he ot her nenbers of the Qutlaws which influenced himto be drawn
into unlawful activities of the other nenbers. Finally, the
court recogni zed that the fact that Appellant was in the conpany
of another Qutlaw nmenber- who happened to be an enforcer - may

have influenced himto carry out the nmurder. Curiously, the



court still rejected the mtigator. Due to this error, this
Court should reverse Appellant’s death sentence and remand for a

new sent enci ng heari ng.

| SSUE |V
THE TRI AL COURT ERRED I N | MPOSI NG THE DEATH
PENALTY AS I T WAS DI SPROPCRTI ONATE TO THE
FI FTEEN (15) YEAR SENTENCE AN EQUALLY CULPABLE
CO- DEFENDANT RECEI VED, AND DI SPORTI ONATE
TO OTHER CASES | N VWH CH THE DEATH PENALTY
WAS NOT | MPCSED.

A.  Appellant’s sentence is disproportionate when consi dered
inrelation to DDMarino's fifteen (15) year sentence, where
D Marino drove the victimto a renote area with the intention
t hat she would be nmurdered and subsequently slit her throat.

The United States and Florida Constitutions demand that the
death penalty be inposed in a regular, rational, and consistent

manner. Mller v. State, 415 So. 2d 1262, 1263 (Fla. 1982).

When the death penalty is inposed upon a defendant whose equally
cul pabl e co-defendants received | esser sentences, the death

penalty is disproportionate. Puccio v. State, 701 So. 2d 858

(Fla. 1997); Scott v. Dugger, 604 So. 2d 465 (Fla. 1992). Such a

di sproportionate sentence is invalid. [d. A death sentence is
al so disproportionate when it is either one of the |east

aggravated or not the least mtigated. E.g. Cooper v. State, 739

So. 2d 82, 85 (Fla. 1999).

In the instant case, Appellant received the death penalty in
stark contrast to the fifteen (15) years inposed upon D Mari no,
who instigated the brutal assault against Crawford, who drove her
to a deserted area, who slit her throat and then left her for

dead. The gross disparity in sentencing between the participants



in Cawmford' s nurder is disproportionate. Therefore, Appellant’s
deat h sentence shoul d be vacated and the case renmanded with
directions to inpose a |life sentence.

The evi dence at the new penalty proceedi ng showed that the
brutal beating of Crawford began because Di Marino was of fended by
her flirtation wth a black man. He convinced her to return to
t he C ubhouse, where he instigated an argunent by calling her a
ni gger |over, and then struck her so hard that her wig fell off.
He thereafter recruited Appellant to participate in training
Crawford, and when the beating stopped, D Marino was the person
who escorted Crawford out of the clubhouse. Wen Smth stated
that Crawford should not return home, D Marino understood this to
mean that Crawford should be killed to prevent her fromreporting
the battery. It logically follows, therefore, that D Marino
drove Crawford out to the deserted road with the intent of
participating in her nurder. He furthered his intent by pulling
Crawford fromthe car and passing her over a fence to the spot
where she woul d be nurdered. By Di Marino's own adm ssion, he
slit Crawford' s throat with a knife.

Despite DiMarino’ s significant involvenent-- by |eading the
attack on Crawford at the C ubhouse, by recruiting Appellant to
participate in the attack, by driving Ctawford to an isol ated
| ocation with the intention of having her killed, and, finally,
by slitting her throat-- D Marino received nerely fifteen years,
of which he only served eight (8) (Vol. VIII, T. 953).

Appel l ant’ s death sentence, when considered in relation to



D Marino’s sentence, is grossly disproportionate. See Puccio,

supra (death sentence hel d di sproportionate where co-defendants
recei ved | esser sentences; trial court’s determ nation that

def endant was nore cul pabl e not supported by conpetent,
substanti al evidence). Therefore, Appellant should receive a life
sentence for his participation in the crine.

B. Appellant’s sentence is also disproportionate when considered
in relation to other capital cases in which the defendant

received a life sentence; Appellant’s case is not one of the
| east nitigated.

This Court has continued to hold firmto the principle that
the death penalty is reserved for . . .the nost aggravated and
the least mtigated nurders. Cooper, 739 So. 2d at 85 (Fla.
1999) (quoting Alneida v. State, 748 So.2d 922, 933 (Fl a.1999));

see also Kranmer v. State, 619 So. 2d 274 (Fla. 1993); DeAngelo v.

State, 616 So. 2d 440 (Fla. 1993); Songer v. State, 544 So. 2d

1010 (Fl a.1989). Consistent with this principle, this Court wll
conduct a proportionality review by conparing the instant case
with other capital cases to determ ne whether the case under
review is both one of the nost aggravated and one of the |east
mtigated nmurders. 1d. at 85.

Even where several aggravating factors exist, this Court wll
find the death sentence disproportionate if the case is not one
of the least mtigated. |d. For instance, the mtigation in
Cooper included evidence of a brutal childhood, brain damage,
mental retardation, paranoid schizophrenia, and the defendant’s
age, which was eighteen (18) years old. Despite the existence of

several aggravators, this Court vacated the sentence because it



could not say that the murder was one of the least mtigated it
had seen.

The mtigators present in Appellant’s case were nearly
equi valent to those in Cooper. Dr. Caddy testified that
Appel | ant was one of the nost profound al coholics he had ever net
(Vol . X, T. 1363-1364). He al so explained that Appellant suffered
fromorgani c brain damage and had an 1.Q in the | ow nornal
range, which hindered his ability to process information (Vol. X
T. 1267-1269). He di agnosed Appellant with both a cognitive
di sorder and with antisocial personality disorder (Vol. X T.
1284-1287) .

Furt hernore, several w tnesses described the nercil ess abuse
Appel l ant suffered as a child. H s father beat himwth a
bul | whi p, battered his sisters and nother, and forced Appell ant
to drink al cohol when he was only eight (8) years old.

Appel lant’ s fell ow Qutl aw nenbers expl ai ned how Appel | ant was
constantly drunk and would frequently suffer fromal coholic
bl ackout s. | ndeed, the evidence showed Appell ant had been
drinking on the night of the nurder.

In light of the foregoing evidence, the trial court found
that the follow ng statutory and non-statutory mtigating
ci rcunst ances existed, although giving each little to sone
weight: 1) Appellant suffered fromextrenme nental or enotional
di sturbance at the time of the offense; 2) he had an abusive
chi | dhood and suffered fromneglect; 3) he devel oped al coholism

at an early age; 4) he has organic brain damage; 5) he is of



margi nal intelligence; 6) he was intoxicated at the tinme of the
of fense; and 7) he has potential for rehabilitation (Vol. V, R
487-493). Gven all of these mtigators, Appellant’s case does

not involve one of the least mtigated nurders for which the

death penalty is appropriate. See also Larkins v. State, 739 So.

2d 90 (Fla. 1999); Sager v. State, 699 So. 2d 619 (Fla. 1997);

Kraner, supra. This is particularly true where several of the

mtigators, such as Appellant’s potential for rehabilitation,
organi ¢ brain damage, and abusive chil dhood, are significant.

See, e.qg., Cooper v. Dugger, 526 So. 2d 900, 902 (Fla. 1988)(a

defendant’s potential for rehabilitation is a significant factor

in mtigation); Holsworth v. State, 522 So. 2d 348, 354-55 (Fla.

1988); Clark v. State, 609 So. 2d 513, 516 (Fla. 1992)(fi nding

def endant's extensive history of substance abuse constituted
strong nonstatutory mitigation). Additionally, the trial court
erred in finding one of the aggravators (See Issue Il above), and
in failing to find one statutory mtigator (See Issue |IIl above).
Accordi ngly, Appellant’s death sentence should be vacated.
Any other result will deprive Appellant of the due process of |aw
to which he is entitled and subject himto cruel and unusual
puni shment, in violation of the Ei ghth and Fourteenth Amendnents
to the United States Constitution, and Article I, Sections 9 and

17 of the Florida Constitution.



| SSUE V
EXECUTI NG APPELLANT AFTER HE HAS SERVED
MORE THAN TWENTY- TWO YEARS ON DEATH
ROW W LL CONSTI TUTE CRUEL AND UNUSUAL
PUNI SHVENT.

Appel I ant has spent nore than twenty-two years on death row
since his conviction for Ctawmford s nurder in 1978. By 1982 his
appel l ate renedi es were exhausted: this Court had affirnmed his
conviction, and the United States Suprene Court denied certiorar

review.* In 1983 Appellant filed a post-conviction notion
pursuant to Rule 3.850, Florida Rules of Crimnal Procedure (See
Vol. 1V, R 212-215). Wile that notion was pending, the United
St ates Suprene Court decided Hitchcock v.Dugger, 481 U. S. 393
(1987), which ultimately forned the basis for this Court’s

reversal of Appellant’s sentence. 1In 1987, Appellant filed a
petition for habeas corpus based on Hitchcock. Wen he filed
this petition, the trial court stayed his 3.850 notion.
Appel | ant’ s habeas petition was then denied in 1988° but for
unknown reasons, his 3.850 notion was not decided until 1996.
Appel l ant directly appeal ed the denial of his 3.850 notion, which
this Court reversed in 1999.

This case history denonstrates that Appellant did not abuse
the court systemby filing frivolous notions that prolonged his
stay on death row. Appellant exercised his constitutional right
to a review of his death sentence, and at |east one of his clains
was valid, as evidenced by the fact that this Court found his
Hitchcock claimneritorious. He also did not delay in filing the

appropri ate pleadings, as evidenced by the fact that he raised

* White v. State, 415 So. 2d 719 (Fla. 1982); White v. Florida, 459 U.S. 1055 (1982).
> White v. Dugger, 523 So. 2d 140 (Fla. 1988).




his H tchcock claimthe sanme year that case was decided. As
Justice Breyer stated in his dissent fromthe denial of
certiorari in Knight v. Florida, 528 U S. 990, 994 (1999), Twenty

years or nore could not be necessary to provide a ‘reasonabl e
time for appeal and consideration of reprieve.’ (citation
omtted). Moreover, the State provided no explanation for the

| engt hy del ay between the time M. Wite’ s habeas petition was
denied in 1988 and the tine his 3.850 notion was finally decided
in 1996. Through no fault of his own, M. Wite was forced to
endure death row for twenty-one years before his sentence was
reversed. Spending nore than twenty years under the threat of

death is unusual. See generally Elledge v. Florida, 525 U S.

944 (1998) (Breyer, J., dissenting fromdenial of certiorari).
Under these circunstances, inposition of the death penalty would
constitute cruel and unusual punishrment in violation of the
Ei ght h Arendnent to the United States Constitution and Article I,
Section 17 of the Florida Constitution.

In Lackey v. Texas, 514 U. S. 1045 (1997), Justice Stevens,

witing on the denial of certiorari, noted that where a | engthy
del ay has occurred, the retributive and deterrent purposes
underlying the death penalty are not served. Retribution is
achi eved fromthe decades the defendant spent under sentence of
death, living with the uncertainty of his fate and awaiting

execution. |d.; see also Knight, 528 U S. at 991(Breyer, J.,

di ssenting fromdenial of certiorari)(stating that [i]t is
difficult to deny the suffering inherent in a prolonged wait for
execution--a matter which courts and individual judges have | ong

recogni zed. ) (citations omtted). Additionally, as Justice

Stevens pointed out,the additional deterrent effect from an



actual execution now, on the one hand, as conpared to 17 years on
death row foll owed by the prisoner's continued incarceration for
life, on the other, seens mninmal. 1d. at 1046. Thus, the
deterrent effect of spending decades awaiting to die, and then
serving the remai nder of one’s life in prison, cannot be
under st at ed.

Si nce executing Appellant at this point would not serve the
State’s interest in the death penalty, the sentence would nerely
be cruel and unusual. As Justice Stevens wote, Wen the death
penalty ‘ceases realistically to further [its] purposes, ... its
i mposition would then be the pointless and needl ess extinction of
life with only marginal contributions to any discernible soci al
or public purposes. A penalty with such negligible returns to the

State woul d be patently excessive and cruel and unusual

puni shrent viol ative of the Eighth Anendnent.’ [d. (quoting
Furman v. Georgia, 408 U S. 238 (1972)(Wite, J., concurring);

see also Knight (noting that the |onger the delay, the weaker the

justification for the death penalty).

The del ay was especially egregious in this case, as
Appel I ant was deprived of certain w tnesses. Appellant was
unable to | ocate certain wtnesses and ot her wi tnesses had died.®
Because of this prejudice and the resultant violation of
Appel lant’ s constitutional rights, this Court should vacate
Appel lant’ s death penalty and remand with instructions to inpose

alife sentence.
CONCLUSI ON

¢ Defense witness Mark Merrill, a fellow Outlaw member, had passed away since Appellant’s
first trial (Vol. IX, T. 1104), and John DiMarino, who was a critical impeachment witness, was
unable to be located.



For the above-stated reasons, the undersigned counsel
respectfully requests this Court to vacate Appellant’s sentence
and to remand for resentencing with instructions to inpose a life
sentence. Alternatively, Appellant requests this Court to
reverse his sentence and to remand to the trial court for a new
sent enci ng heari ng.
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