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PRELI M NARY STATENMENT

Appel I ant, MATTHEW MARSHALL, was the defendant in the trial
court below and will be referred to herein as “Appellant.”

Appell ee, the State of Florida, was the plaintiff in the trial

court below and will be referred to herein as “the State."
Reference to the various pleadings and transcripts will be as
fol |l ows:

Original trial record - “TR [vol.] [pages]”

Suppl enental trial record - “STR [vol.] [pages]”
Post conviction record - “PCR [vol.] [pages]”
Suppl enent al postconviction record - “SPCR [vol.] [pages]”



STATEMENT OF THE CASE AND FACTS

The State accepts Appellant’s statenment of the case and
facts, subject to the additions, deletions, and/or corrections
bel ow and in the Argunment section of the brief.

In Decenber 1989, a Martin County jury convicted the
Appel l ant of First Degree Murder. The jury then reconmmended to
the trial court that it inpose a sentence of life in prison.
The trial court overrode the jury’'s recommendati on and i nposed

the death penalty. This Court affirnmed the jury s verdict and

the Court’s sentence in Marshall v. State, 604 So.2d 799 (Fl a.
1992). The court stated the facts of the case as foll ows:

Marshall and the victim Jeffrey Henry,
were both incarcerated at the Martin
Correction Institute on Novenber 1, 1988,
when w tnesses heard nuffled screanms and
noans emanating from Henry's cell and
observed Marshall exiting the cell w th what
appeared to be blood on his chest and arns.
Wthin a few m nutes, Marshall reentered the
cell, and sim | ar noises were heard. After
the cell became qui et, Mar shal | agai n
energed with blood on his person. Henry was
found dead, lying in his cell facedown wth
his hands bound behind his back and his
sweat pants pulled down around his ankles to
restrain his |egs. Death was caused by
bl ows to the back of his head.

Marshall was charged with first-degree

mur der . Hi s defense at trial was that he
killed Henry in self-defense. Mar shal

claimed that Henry was a "nmuscle man" for
several inmates who operated a football
pool . When Marshall tried to collect his

wi nnings fromthe inmates, they told himto
get the nmoney from Henry. Mar shal | cl ai ns
he entered Henry's cell only to collect his
wi nni ngs but that Henry refused to pay, and



that Henry then attacked him so he fought
back.

The jury found Marshall qguilty of
first-degree nmurder and recomended a
sentence of l|ife inprisonment. The judge
rejected the jury's recomendation and
i mposed a sentence of death, finding in

aggravati on: (1) that the nurder was
conmtted by a person under sentence of
I npri sonment ; (2) that the defendant was

previously convicted of violent felonies;
(3) that the nurder was commtted while the
def endant was engaged in the comm ssion of
or an attempt to commt a burglary; and (4)
that the nurder was especially heinous,
atrocious, and cruel. The judge found in
mtigation that the defendant's behavi or at
trial was acceptable and that the defendant
entered prison at a young age. The judge
specifically rejected as mtigation that the
def endant' s ol der brother influenced himand
led himastray to run the streets and break
the law, and that his nother caused himto
believe he would suffer no negative
consequences for his bad behavior. The
judge concluded that facts supporting a
conclusion that the mtigating circunstances
did not out wei gh t he aggravati ng
circunmstances were "so clear and convincing
t hat no reasonabl e person could differ

ld. at 709. Later in the opinion, this court addressed the
propriety of a jury override in this case:

In this case, the record contains
i nsufficient evidence to reasonably support
t he jury's reconmendati on of life.
Marshall's father was unable to attend the
trial, but the defense and prosecution
stipul ated that he woul d have testified that
Marshall did well in school until his early
teens when his ol der brother influenced him
to run the streets and break the [aw, that
Marshal | ' s not her did not di scipline
Marshall and allowed him to believe there
woul d be no consequences for his behavior;
and that Marshall's father |oved him and



requested a |life sentence for his son. The
trial court determ ned these facts were not
mtigating, but did find Marshall's behavi or
at trial as well as his entering prison at a
young age to be mtigating. W find no
error in the court's assessnent of this
mtigation and conclude that it does not
provide a reasonable basis for the jury's
recomendation of life in this case. Even
viewing this mtigation in the |ight nost
favorable to Mar shal |, It pal es in
significance when wei ghed agai nst the four
statutory aggravati ng ci rcunst ances,
including Marshall's record of violent
felonies consisting of kidnaping, sexual
battery, and seven armed robberies.

Furt hernmore, defense counsel's argunment
conposed | argely of a negative
characterization of the victim does not
provide a reasonable basis for the jury's
life recomendation. Mbreover, contrary to
Marshal |'s assertion, the facts surrounding
the nurder do not suggest that the nurder
was commtted in self defense or in a fit of

rage. The witnesses heard nuffled screans
and noans emanating from the victins cel

and observed Marshall |eaving the cell wth
what appeared to be bl ood on his chest and
ar ns. Wthin a few mnutes, Marshal

reentered the cell and simlar noises were
again heard. The victim was found |ying
face down with his hands bound behind his
back and his ankles were restrained. The

victim received no less than twenty-five
separate wounds and bl ood was sprayed and
spl attered about the cell. Death was caused
by blows to the back of his head. Not hi ng
in these facts supports the notion that
Marshall acted in self defense or that he
sinply killed the victimin the heat of a
fight. We thus conclude that the trial
court did not abuse its discretion in
finding the facts supporting the death
sentence to be "so clear and convinci ng that
no reasonable person could differ." See
Tedder, 322 So.2d at 910.

Finally, we do not find the death
sentence di sproportionate in this case. The

4



facts of this case, including the four
strong aggravating circunstances conpared to
the weak mtigation, render the death
sentence appropriate and proportional when
conpared to other cases. See, e.g., Freeman
v. State, 563 So.2d 73 (Fla.1990); Lusk v.
State, 446 So.2d 1038 (Fla.1984).

Accordi ngly, we affirm Marshall's
conviction for first-degree nurder and the
resul ting death sentence.



SUMVARY OF ARGUMENT

Issue | - The trial court properly summuarily denied Claim
| X as the is no legally sufficient evidence supporting it.

| ssue Il - Appellant’s ineffective assistance of counse
claims, alleging failure to investigate abuse and put on nent al
health experts was properly denied after evidentiary hearing.
There is conpetent, substantial evidence supporting the trial
court’s denial.

| ssue 11l - There is conpetent, substantial evidence
supporting the trial court’s denial of Appellant’s Brady claim
after evidentiary hearing.

| ssue IV - The trial court properly analyzed the cunul ative
error.

| ssue V- The remaining clains were properly summarily

deni ed.



ARGUMENT
PO NT |

THE TRIAL COURT CORRECTLY DENI ED AN
EVI DENTI ARY HEARI NG ON APPELLANT’ S CLAI M OF
JUROR M SCONDUCT ( Rest at ed) .

The trial court did not err by summarily denying ClaimlIX
of Appellant’s 3.850 notion, which sought a re-trial based upon
al l eged juror m sconduct. Appellant failed to present any
legally sufficient evidence supporting his clains that the jury
was bi ased, that it read extraneous newspaper articles, and that
it made hateful racial jokes and remarks at Appel |l ant’s expense.
The only claim supported by Appellant’s affidavits, that the
jury decided during the guilt-phase to sentence Appellant to
life inprisonment, does not warrant an evidentiary hearing as it
i nheres in the verdict.

The standard of review for sunmary denials is that the
decision wll be affirmed where the law and conpetent

substanti al evidence supports the trial court. Diaz v. Dugger,

719 So.2d 856, 868 (Fla. 1998); Lopez v. Singletary, 634 So.2d

1054, 1056 (Fla. 1993). Here, the trial court summarily deni ed
Claiml|l X on the ground that the notion and records concl usively

show t hat Appellant is not entitled to relief. The trial court



al so found that the allegations in the affidavits attached to
the 3.850 notion, in support of Claiml X, inhered in the verdict
(R 1829). The trial court’s decision was correct and nust be
uphel d.

The only support Appellant provided for Claiml| X were three
affidavits attached to his 3.850 notion. The first affidavit is
from Attorney Ronald Smith of Stuart, Florida. (R 1709-10).
According to M. Smth, a woman whose nanme he coul d not renmenber
but who called himregarding her relative (one of M. Smith's
clients), clainmed that she was on Appellant’s jury and that she
was appalled by the jurors’ actions during the trial. The woman
told M. Smth that: (a) “sonme jurors decided before the trial
was over that Matthew Marshall/[Appellant] was qguilty;” (b)
“sonme jurors told [racial] j okes about Mat t hew
Marshal | /[ Appel lant];” (c) “before the end of the first phase of
the trial, some jurors had announced that they were going to
vote for a guilty verdict and a life sentence because they
wanted Matthew Marshall /[ Appellant] to go back to prison and
kill nore black inmates;” and (d) “sone jurors did read articles
about the trial and talked with each other about the articles
t hey had read” despite the judge’'s adnmonitions to the contrary
(R 1709-10) .

The other two affidavits attached to Appellant’s 3.850

nmotion, in support of ClaimlX, are fromjurors in Appellant’s



case. ! Pamel a Bachmann stated that she was a juror in
Appell ant’s case and that “[d]uring the course of the guilt
phase del i berations, there were jurors who did not want to vote
for first-degree nmurder.” (R 1712). “There was [al so] a concern
that there m ght be a hung jury. A unaninmous verdict of guilty
of first-degree nmurder was obtained when it was agreed upon t hat
the jury would vote unaninously for alife sentence.” (R 1712).
Juror Bachmann noted that sonme jurors felt the penalty should be
deat h, “however, a unaninous |life recommendation was finally
made to the judge.” (R 1712).

Judy Cunni ngham the second juror, agreed, in her affidavit,
t hat she “told the other jurors [during guilt phase
del i berations] that [she] did not believe that the state had

proven its case beyond a reasonable doubt, . . . [she] was not

1 The State noved to strike the two jurors’ affidavits and
any reference to themfromAppellant’s 3. 850 noti on because they
wer e obtained without the trial court’s perm ssion. The State’'s
argument was that collateral counsel interviewed five of the
twelve jurors without the trial court’s perm ssion. The notion
was denied (R 1828, SR 1958).

Interestingly, although coll ateral counsel interviewed five
jurors, he attached affidavits from only two. Contrary to
Appel l ant’s assertion (IB 7), the trial court did not “enjoin”
any further jury interviews. On June 12, 1996, defense counsel
filed a Notice of Intent to Interview Jurors, which requires a
hearing (R 457-60). The State filed an objection to the notice
on June 14, 1996, but defense counsel went ahead and intervi ewed
five of the jurors on April 15, 1996, before any court hearing
(R 461-67). A hearing was held on Cctober 21, 1996, at which
the trial court noted that it was an ethical violation for
def ense counsel to interviewthe jurors w thout court permni ssion
(SR 29-33). Thereafter, defense counsel did not request to
interview the jurors.



sure [Appellant] was gquilty as charged.” (R 1714). Ms.
Cunni ngham “nmade it clear to other jurors that [she] would not
vote for death in this case” and “only conprom sed [her] true
feelings regarding the case because the other jurors did not
want a hung jury to result.” (R 1714). “[She] voted for first
degree nmurder only when it was agreed that there would be a vote
for life recommendation and it would be unaninous.” (R 1714).
The three (3) affidavits are legally insufficient to warrant
an evidentiary hearing or the granting of a new trial based on
Claim I X M. Smth' s affidavit is legally insufficient for
several reasons. First, it is not based on his first-hand

know edge of the jurors’ alleged m sconduct, but rather, relays

what he was told by an alleged juror. Second, the affidavit
fails to provide the name of the alleged juror. M. Smth's
affidavit states that he cannot recall the woman’s nane.

| nportantly, though, the affidavit does not state that M. Smith
cannot recall the nanme of his client, to whomthis alleged juror
was related. It is hard to believe that the juror’s nanme coul d
not have been obtai ned through that client.

The unnanmed caller could very well be someone other than a
juror, whose purpose was to obtain relief for Appellant. The
reality of this possibility nmust be viewed in |light of
Appel l ant’s prior escape conviction that is part of the record

in this case. (R 2146). In that case, Appellant was at first

10



appearance in Mam on a crimnal charge. An arnmed gunman,
| ater determined to be his brother, Brindly, appeared in court
and held the bailiff hostage while the Appellant escaped from
t he courthouse. (R 2146). It is not inconceivable that the
call er was purposely trying tointerject error intothis case in
an effort to achieve a new trial for Appellant.

It is inmportant to note that the jurors’ affidavits do not
support any of the allegations made in M. Smth's affidavit.
The jurors’ affidavits do not support the allegations that: (a)
“some jurors decided before the trial was over that Matthew
Marshal | /[ Appel  ant] was guilty;” (b) “some jurors told [racial]
j okes about Matthew Marshall /[ Appellant];” (c) “before the end
of the first phase of the trial, sone jurors had announced t hat
t hey were going to vote for a guilty verdict and a life sentence
because they wanted Matthew Marshal | /[ Appellant] to go back to
prison and kill nore black inmates;” and (d) “sone jurors did
read articles about the trial and tal ked with each other about
the articles they had read” despite the judge’'s adnonitions to

the contrary.

| nstead, the two (2) juror affidavits reveal only the
subject of their deliberations, i.e., how they were going to
vot e. As such, they, too, are legally insufficient on their

face because jurors are inconpetent witnesses to testify about

matters which inhere in a verdict. Florida Statute

11



890. 607(2)(b) states, “[u]lpon an inquiry into the validity of a
verdict or indictment, a juror is not conpetent to testify as to
any matter which essentially inheres in the verdict or
indictment.” Matters that “inhere in the verdict” have been

defined as those which arise during the deliberation

process.’” Sconyers v. State, 513 So.2d 1113, 1115 (Fla. 2d DCA

1987). See also Mtchell v. State, 527 So.2d 179, 181 (Fla.

1988) . Thus, the statute forbids judicial inquiry into the

jurors’ enmotions, nental processes, mstaken beliefs, or

under st andi ng of the applicable | aw. See Devoney v. State, 717

So. 2d 501, 502 (Fla. 1998); State v. Hamilton, 574 So.2d 124

(Fla. 1991).
This Court has described the matters occurring in the jury
roomthat may be inquired into as foll ows:

[t]hat affidavits of jurors may be received
for the purpose of avoiding a verdict, to
show any matter occurring during the trial
or in the jury room which does not
essentially inhere in the verdict itself, as
that a juror was inproperly approached by a
party, his agent, or att orney; t hat
Wi tnesses or others conversed as to the
facts or nmerits of the cause, out of court
and in the presence of jurors; that the
verdict was determ ned by aggregation and
average or by lot, or game of chance or
other artifice or inproper manner; but that
such affidavit to avoid the verdict may not
be received to show any matter which does
essentially inhere in the verdict itself, as
that the juror did not assent to the
verdi ct; t hat he m sunder st ood t he
instructions of the Court; the statements
of the witnesses or the pleadings in the

12



case; that he was unduly influenced by the
statenments or ot herw se of hi s
fellowjurors, or m st aken in hi s
cal cul ations or judgnment, or other matter
resting alone in the juror's breast.
Devoney at 502 (citation omtted). “I'n short, matters that
inhere in the verdict are subjective in nature, whereas matters
that are extrinsic to the verdict are objective.” 1d.
Exanpl es of subjective matters that have been held to i nhere

in the verdict are: (1) discussions during deliberations of a

mat t er adduced during the course of trial, but which the trial

court instructed the jury to disregard. Devoney v. State, 717
So.2d 501 (Fla. 1998); (2) a verdict pronpted by synpathy for

t he brain-damaged child plaintiff. Baptist Hosp. v. Maler, 579

So.2d 97 (Fla.1991); (3) discussions of insurance and other

matters not introduced into evidence. Orange County v. Piper

585 So.2d 1182 (Fla. 5th DCA 1991); (4) consideration of a

defendant's failure to testify. Sins v. State, 444 So.2d 922,

925 (Fla.1983); (5) placing the burden on the defendant to prove

hi s innocence. Mtchell v. State, 527 So.2d 179, 181 (Fla

1988); (6) a belief that only statutorily enunerated nmitigating

factors could be consi dered. Songer v. State, 463 So.2d 229,

231 (Fla. 1985); and (7) inproper influence by the foreman over

the other jurors. Darby v. State, 461 So.2d 984, (Fla. 1st DCA

1984) .

Here, as already noted, the jurors’ affidavits reveal only

13



how t hey were going to vote-- information that inheres in the
verdict and therefore, cannot support the allegations in
Appel l ant’s 3.850 noti on. In essence, the jurors’ affidavits
reveal that the jurors conprom sed by convicting Appellant of
first-degree nurder, but wunanimusly recomending a life
sentence. That does not warrant an evidentiary hearing or a new
trial and the trial court correctly denied one.

The cases cited by Appellant are i napposite as they invol ve
matters extrinsic to the verdicts. Basically, Appellant relies
upon two lines of cases-- the first involving racial slurs or

comments made by jurors during deliberations. See Powell v.

Al lstate Ins. Co., 652 So.2d 354, 356 (Fla. 1995) (hol ding that

raci al statements made by sone of the jurors during
deli berations are akin to receipt by jurors of nonrecord
i nformation which constitute sufficient “overt acts” to permt

trial court inquiry); US. v. Heller, 785 F.2d 1524 (11th Cir.

1986) (racial and ethnic slurs by jurors did not inhere in the
verdict, nor did the fact that one juror consulted a friend of
his to verify information about an accountant’s liability

regarding a filed tax return); Wight v. CTL Distribution

I nc., 650 So.2d 641, 642 (Fla. 2d DCA 1995) (raci al slurs made by

jury warranted inquiry).
The second line of cases involves the jury' s receipt of

information from outside the courtroom (1B 10-11). Nei t her

14



situation is present here. Sinply put, not one juror in this
case has come forward and issued a sworn affidavit asserting
that racial or ethnic slurs were made or that jurors read
newspapers inside the jury room or received any non-record
information. An affidavit by an attorney that an unnanmed juror
made these allegations to him is hearsay and conpletely
unreliable. The only thing revealed by the jurors’ affidavits
is the substance of their deliberations, which inheres in the
verdi ct and does not warrant an evidentiary hearing.
Consequently, the trial court correctly denied an evidentiary
hearing on this claim
PO NT 11

THE TRI AL COURT CORRECTLY DENI ED APPELLANT’ S

| NEFFECTI VE ASSI STANCE OF COUNSEL CLAI MS

AFTER AN EVI DENTI ARY HEARI NG ( Rest at ed) .

An evidentiary hearing was held on Appellant’s clains that
trial counsel was ineffective for failing to investigate
possi ble mtigation evidence to present at the penalty phase and
for failing to secure a conpetent nental health expert to assi st
in both the guilt and penalty phases.

The standard of review for rulings on notions for
postconviction relief following an evidentiary hearing is that
“this Court will not ‘substitute its judgment for that of the
trial court on questions of fact, [ ] the credibility of the

w tnesses [and] the weight to be given to the evidence by the

15



trial court,”” as long as the trial court’s findings are

supported by conpetent, substantial evidence. Blanco v. State,

702 So. 2d 1250, 1252 (Fla. 1997). See also Ml endez v. State,

718 So. 2d 746 (Fla. 1998);

| neffectiveness clains are governed by Strickland v.

Washi ngton, 466 U.S. 688 (1984), and the two prongs of the test,

i.e., deficient performance and prejudice, present m xed
questions of |law and fact reviewed de novo on appeal. State v.
Ri echmann, 25 Fla. L. Wekly S 163, 165 (Fla. Feb. 24, 2000)
(finding ineffectiveness clainms subject to plenary review),

corrected opinion, 25 Fla. L. Weekly S 242 (Fla. Mar. 22, 2000);

St ephens v. State, 748 So. 2d 1028, 1034 (Fla. 1999)(recogni zi ng

t hat “under Strickland, both the performance and prejudice

prongs are m xed questions of |aw and fact, with deference to be
given only to the lower court’s factual findings”). However

while a trial court’s ultimate conclusions as to deficient
performance and prejudice are subject to plenary review, the

underlying findings of fact are subject only to clear error

review. Cade v. Haley, 222 F.3d 1298, 1302 (11th Cir. 2000).
In order for a defendant to prevail on an ineffective

assi stance of counsel claim s/he must prove under Strickland

t hat : (1) counsel’s representation fell below an objective
standard of reasonabl eness, and (2) but for the deficiency in

representation, there is a reasonable probability that the
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result of the proceeding would have been different.? I n
assessing an al l egation of ineffectiveness assi stance, the Court
must start from a “strong presunption that counsel’s conduct
falls within the wde range of reasonable professiona

assi stance.” Strickland, 466 U S. at 688-89.

I n general, scrutiny of an attorney’s performance is highly
deferential. Reviewi ng courts will not second-guess strategic
deci sions; rather, the attorney’s performance is evaluated in

light of all the circumstances as they existed at the tinme of

t he conduct, and is presuned to have been adequate. Strickl and,
466 U.S. at 689-90. Strategic choices made after thorough
i nvestigation of the |law and facts rel evant to pl ausi bl e options

are virtually unchall engeable. Strickland, at 690-91.

At all times, the defendant has the burden of proving that
hi s counsel’s representation fell bel ow an objective standard of
reasonabl eness, and that he suffered actual and substanti al
prejudice as a result of the deficient performance. This burden

remai ns on the defendant. Roberts v. Wai nwight, 666 F.2d 517,

519 n.3 (11th Cir. 1982). See also Johnston v. Singletary, 162

F.3d 630, 635 (11th Cir. 1998). To denpbnstrate prejudice, the

def endant nmust show “there is a reasonabl e probability that, but

2 The ineffectiveness legal standard that applies to
“override” cases is the sane standard that applies to any other
death penalty case. State v. Bolender, 503 So.2d 1247, 1249
(Fla. 1987).
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for counsel’s unprofessional errors, the result of the

proceedi ng woul d have been different.” Strickland, 466 U S. at

694. As applied to the penalty phase, this neans a “reasonabl e
probability that the balance of aggravating and mtigating

ci rcumst ances woul d have been different.” Robi nson v. State,

707 So.2d 688, 696 (Fla. 1998), citing Rose v. State, 675 So. 2d

567, 570-71 (Fla. 1996). Thus, the defendant nust show not only
that his counsel’s performance was below constitutiona
st andards, but also that he suffered prejudice as a result of
such deficient performance. Appellant has failed to neet that
burden here.3

A. APPELLANT’ S COUNSEL WAS NOT | NEFFECTI VE FOR FAI LI NG TO

| NVESTI GATE M TI GATI NG EVI DENCE OF APPELLANT'S ALLEGED

CHI LDHOOD ABUSE

Appellant clainms that his counsel was ineffective for
failing to investigate the non-statutory mtigating evidence

t hat Appel |l ant was al | egedly abused as a child by his father and

for failing to send an investigator to Liberty City to interview

3 Appellant argues in Point Il, that the trial court erred
by basing its ruling on the first prong of Strickland, i.e., the
“deficiency” prong. Appellant’s argunment ignores the fact that
in Strickland, the United States Supreme Court clearly invited
courts to decide any claim of ineffective assistance on the
basis of either prong. “Wen applying Strickland, we are free
to dispose of ineffectiveness clains on either of its two
grounds. See Strickland, 466 U.S. at 697. Qats v. Singletary,
141 F.3d 1018, 1023 (11th Cir. 1998); Housel v. Head, 246 F.3d
1326 (11th Cir. 2001) (disposing of ineffectiveness clai mbased
solely on finding that counsel’s performance was not deficient).
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Appel l ant’ s brothers, cousins and other fam |y nmenbers.
The State recogni zes that defense counsel has a duty to
investigate mitigating evidence, but this duty is |limted to a

reasonabl e investigation, and reviewing courts nust apply “a

heavy nmeasure of deference to counsel’s judgnents.” Strickland
at 691. In determ ning whether counsel’s performance was
deficient, it nust first “be determ ned whether a reasonable

i nvestigation should have uncovered such mtigating evidence.
I f so, then a determ nation nmust be made whether the failure to
put this evidence before the jury was a tactical choice by tri al
counsel . If so, such a choice nust be given a strong
presunption of correctness, and the inquiry is generally at an
end.... [If not], it nust be determ ned t hat def endant suffered
actual prejudice due to the ineffectiveness of his trial counsel

before relief will be granted.” Blanco v. Singletary, 943 F.2d

1477, 1500 (11th Cir. 1991). See also Rose 675 So.2d at 571
(relevant factors for inquiry include counsel’s failure to
investigate and present available mtigating evidence, along
with the reasons for not doing so).

There is conpetent, substantial evidence supporting the
trial court’s factual finding that defense counsel, Cliff
Bar nes, conducted a reasonable investigation into Appellant’s
background which did not uncover any evidence of abuse. The

record shows that M. Barnes conducted an extensive pre-trial
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interviewt with Appellant, who advised him in no uncertain
terms, that he was not abused as a child. (R 2495). To the
contrary, Appellant described a normal, healthy chil dhood and
stated that “he was very fortunate to have both parents” and
t hat his parents “al ways encouraged himto succeed” inlife. (R
2495, 2497). According to Appellant, his parents cared about
hi mand notivated him (R 2497). Hi s discipline was 75% ver bal
and 25% physi cal and he did not describe the physical discipline
as abusi ve. (R 2497-98). M. Barnes also asked whether
Appel | ant had been abused by anyone el se, but Appell ant denied
any abuse. (R 2498). M. Barnes enployed a psychiatrist, Dr
Kl ass, who al so asked Appel |l ant about child abuse and Appel | ant
deni ed that he had been abused. (R 2609).

Appel | ant gave M. Barnes his father’s nane but didn’t have
his father’s address (R 2492, 2343-44). He told Barnes that his
Aunt Barbara (father’s sister) would have his father’s address
and gave her address and tel ephone nunber. (R 2492-93, 2343-
44) . M. Barnes spoke with Appellant’s father (Appellant’s
mot her died in 1987) who |ikew se advised that Appellant had a
good upbringing and sinply chose to run with gangs. (R 2391-
93). M. Marshall stated that he had worked hard all of his

life at one job (Moddernage Furniture) and provided the best he

4 M. Barnes had el even pages (legal size paper, 11x14) of
notes fromthe interview with Appellant (R 2489).
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could for his wife and famly. (R 2366). His wife was a stay-
at-home nother. (R 2496). WM. Mrshall said that Appellant had
been led into a life of crime by his older brother Brindley. (R
2366, 2393). He conplained that his wife did not discipline
their four sons and |l ed themto believe that there would not be
any consequences for their actions. (R 2366).

M. Barnes attempted to contact Aunt Barbara on severa
occasions by letter and tel ephone, but she never responded. (R
2507, 2344-45). Appellant’s father told Barnes that his sister
Barbara was on drugs and “didn’t know whether the sun was
shining.” (R 2369-70). Regarding other famly menbers,
Appellant’s father gave Barnes the nanmes of his other sons
(Appel lant’s brothers), but did not know how to get in touch
with them because he had di sowned them due to their crimnal
behavi or. (R 2392-93). Barnes did not go to Liberty City or
send an investigator there because it would have been a fishing
expedition--he didn’t have any |eads warranting a trip to the
hi gh-crime area. (R 2361-64). According to Barnes, the probl em
in this case was that Appellant’s version of his idyllic
chi |l dhood was corroborated by his father, so he didn't have any
different to go on. Barnes noted that he reviewed Appellant’s
pre-sentence i nvestigation reports fromhis prior crines and did
not see any red flags-- no differing rendition of Appellant’s

upbringing, nor did Appellant’s school or prison records
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i ndi cat e abuse. (R 2520, 2342, 2510).

The

r easonabl e

trial court agreed that M. Barnes conducted

abuse mtigation, finding the follow ng facts:

To prepare for trial M. Barnes interviewed
[ Appel l ant] and obtained his life history.
[ Appel lant] related he was born July 23,
1964, to married parents who raised him
together and that his nother died in 1987.
He said he was very fortunate to have both
parents and that there was no abuse or

neglect in his hone. He said his parents
disciplined their children 75% by verbal
means and 25% by physical neans. He

descri bed his famly as close and | oving and
said he engaged in athletics as a child and
was encouraged to succeed by his parents.
He described his standard of |living as
better than other people living around him
He denied any head injuries or other
physi cal or nmental problenms and nentioned
that he failed the sixth grade. He said he
worked for his father while grow ng up and
deni ed any use of drugs or alcohol. He
admtted to engaging in street fights as a
juvenil e and said he was i nprisoned due to a

rape conviction t hat resul ted from
consensual sex with a female virgin. He
said the nmurder charge was the first time he
had been in trouble while in prison. He
descri bed hinself as | ow-key and easy to get
along with. M. Barnes also obtained
[ Appel l ant’s] school, prison, and nental
health records. [ Appel  ant] described his
school grades as “beautiful” until his teen

years, however, his school records showed
failing grades in elenentary school.

During an early conference between M.
Barnes and [Appellant], [Appellant] give
[ M. Barnes] the nanme and addresses of his
Aunt Barbara. M. Barnes wote two separate
letters to Aunt Barbara, but she never
responded. [Appellant] also told M. Barnes
how to reach his father, and on June 12,
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1989, \V/ g Bar nes cont act ed Perciva

Marshall, Sr., [Appellant’s] father. The
senior M. Marshall told M. Barnes the
names of [ Appellant’s] brothers, but said he
did not know howto find them because he had
di sowned them due to their bad behavior. He
said that [Appellant] had been led into a
life of crime by his older brother Brindley.

He also said that aunt, Barbara, was on
drugs and coul d not be reached by M. Barnes
because “she doesn’'t know if the sun is
shining.” M. Barnes asked M. Marshall to
cone to his son’s trial and bring other
famly menbers with him and he gave M.
Marshall the trial date. He intended to

consider <calling M. Marshall and other
fam |y menber s as Wit nesses in t he
sentencing phase of the trial, but M.
Marshall did not attend the trial, nor did
any other famly nmenber. M. Barnes |isted
Percival Marshall, Sr., Percival Marshall

Jr ., Theodor e Mar shal |, and Bri ndl ey

Marshal | as defense w tnesses.
(R 2709-11).

Contrary to Appellant’s assertions, the evidence presented
at the evidentiary hearing that Appellant was abused as a child
was weak and suspect. In support of his “child abuse” claim
Appel | ant presented the testinony of his three (3) brothers, who
are all convicted felons. (R 2113, 2173-74, 2206-07). Hi s
ol der brother, Brindley, helped Appellant escape froma M amni
courtroom by pulling a gun on a bailiff. (R 2146). He al so
presented the testinmony of four (4) cousins fromthe Bahanmas who
visited for a few weeks each year. I mportantly, there is no
i ndependent evidence, i.e., police reports, 911 calls, etc.

corroborating the father’s all eged abusi ve conduct. Even though
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Appel | ant’ s brot her Percival was supposedly found at school with
hi s back bl eeding from marks of child abuse, he was sent hone
wi thout notification to the police or HRS. (R 2179-80, 2199).
Def ense counsel reviewed Appellant’s school, prison and nental
heal th records but nothing substanti ates the abuse charge.

Further, there were nunerous exaggerations and/or errors in
the famly' s testinony. For exanple, the shed with a hard wood
floor where the dog slept became a “doghouse.” (R 2278-79
2283). Also, the famly nenbers descri bed Appellant as a “good
boy” and “sweet kid” at the very age (16) when he was robbing
and raping. The fam |y nenmbers said that the father stabbed the
not her, yet Appellant denied this to Dr. Whods. One cousin said
that this type of harsh physical discipline was common in the
Bahamas, while another cousin said that it was not. On cousin
said that Appellant’s nother told her famly in the Bahamas t hat
she was bei ng abused by her husband, while another said that she
didn’t want themto know.

Finally, Appellant reiterated to the neuro-psychiatrist who
testified at the evidentiary hearing, Dr. Wods, that he was not
abused as a child. (R 2037-43, 2044-50). He described an
idyllic, fairly solid, mddle-class famly. (R 1984-85). Hi s
description of his father’s discipline was that it was stern,
but not abusive. (Notes say father’s discipline brutal R 1984,

check this out). To explain this major discrepancy, the defense
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suggests that Appellant’s “denial” is a consequence of his
bi polar Il disorder; however, “denial” is not listed in the DSM
|V as a condition of bipolar Il disorder. (R 1967-68, 2056-58).
Mor eover, Appellant’s cousin, Jacqueline Laing, testified that

Appel | ant openly tal ked about his abuse as a child. (R 2304).

In Asay v. State, 769 So.2d 974 (Fla. 2000), the defendant

al so argued that trial counsel was ineffective for failing to
i nvestigate and present nonstatutory nitigation evidence of the
def endant’ s abusi ve and poverty-stricken chil dhood. At trial,
def ense counsel presented nonstatutory mtigation through the
def endant’ s nother that the defendant was affectionate towards
her, provided her with financial help in the past, renodel ed her
house, gave gifts of clothing to other inmates while
incarcerated, and acquired his GED while in prison. I n
addi tion, during closing argunents, defense counsel enphasized
Asay's relative youth at the tinme of the offense.

At the evidentiary hearing, collateral counsel presented
evidence of a childhood where the defendant suffered severe
beati ngs at the hands of his parents, was deprived of food, and
at the age of twelve provided sexual favors to nen in exchange
for nmoney. Trial counsel testified at the evidentiary hearing
that he interviewed the defendant and his nother concerning the

exi stence of mtigating circunstances and was not aware of the
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extent of the alleged abuse in the 3.850 notion. However
counsel also testified that he knew that there was "sone
evi dence" that the defendant’s "chil dhood had not been a great
one" and that there had been problens with defendant’s nother
| eaving her children alone for |engths of tine.

Despite counsel’s knowl edge that there had been sone
problens, this Court upheld the trial court’s finding that
def ense counsel conducted a reasonabl e i nvestigation, noting the

difficulty he had in obtaining information fromthe defendant’s

not her . Simlarly, in Jones v. State, 732 So.2d 313 (Fla
1999), this Court held that defense counsel’s investigation was
reasonabl e where he contacted the three famly nmenbers provided
by the defendant, whose testinony would not have been hel pful
and who refused to help. Instead, defense counsel relied upon
t he def endant to provide his background, which was substanti at ed
by prison records.

Here M. Barnes was forced to rely upon what Appellant and
his father told himregarding any alleged abuse. Appellant’s
fat her did not nention any all eged abuse and Appel | ant expressly
deni ed abuse on several occasions. Further, there was nothing
in Appellant’s school, prison or nmental health records which
suggested abuse. Just because counsel knew that Appellant did
not have the good grades like his father said, did not put him

on “notice” of potential abuse and does not nmean that his
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i nvestigati on was not reasonabl e.
This was not a case where trial counsel did not engage in
any investigation. See Jones, at 319. “As the Suprene Court

noted in Strickland, ‘the reasonabl eness of counsel’s actions

may be determ ned or substantially influenced by the defendant’s

own statenments or actions.”” Cherry v. State, 25 Fla. L.Wekly
S719 (Fla. Sept. 28, 2000). 1In Cherry, this Court held that a

def endant who failed to provide defense counsel with the nanmes
of witnesses who could assist in presenting mtigating evidence,
could not later conplain that trial counsel’s failure to pursue

mtigati on was unreasonable. See also Strickland, 466 U S. at

691 (“when a defendant has given counsel reason to believe that
pursuing certain investigations would be fruitless or even
harnful, counsel’s failure to pursue those investigations nmay
not |later be chall enged as unreasonable.”).

Appellant is |ikew se barred from maki ng those conplaints
here. He did not give defense counsel the nanes of any of the
relatives who testified at the evidentiary hearing about the
al l eged abuse. That lack of information coupled wth
Appel l ant’s deni al of abuse and his father’s failure to nmention
it, supports the trial court’s factual finding that M. Barnes
i nvestigation was reasonable and could not have uncovered the
al | eged abuse mtigation.

The trial court also correctly found that M. Barnes was not
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deficient for failing to send an investigator to Liberty City.

Appellant did not give M. Barnes the names of his brothers or

cousins who testified at the evidentiary hearing. Furt her,

Appellant’s father told M. Barnes that he had di sowned his sons
and did not know where they were. M. Barnes had absolutely no
i ndication that there was any abuse; thus, as he explained he
had no | eads taking himto Liberty City and any trip there woul d
have been a fishing expedition, which he did not have the tine
t o wast e. Even if this Court finds that M. Barnes perforned
deficiently, relief cannot be granted unless the defendant

establishes that he suffered actual prejudice due to the
i neffectiveness of his trial counsel. “Wen evaluating clains
t hat counsel was ineffective for failing to present mtigating
evidence, this Court has phrased the defendant’s burden [in
est abl i shi ng prej udi ce] as showi ng t hat counsel ' s
i neffectiveness ‘deprived the defendant of a reliable penalty

phase proceeding.’” Asay v. State, 769 So.2d 974, 985 (Fla

2000) .

Prej udi ce cannot be established here because the penalty
proceedi ngs were not rendered unreliable by any deficiency.
There is no possibility that this all eged abuse evi dence would
have outwei ghed the aggravating circunstances. 1In fact, as in
Asay, this evidence would have opened the door to damaging

cross-exam nation regarding Appellant’s violent past. See
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Asay, 769 So.2d at 988 (“[w] e have previously recogni zed that a
def endant is not prejudiced by the failure to introduce this
type of nonstatutory mtigation when it would have opened the
door to testinmony of the defendant's violent past), citing

Breedl ove v. State, 692 So.2d 874, 877-78 (Fla.1997). Her e,

Appel lant’s experts and brothers testified on cross-exam nation
about his prior convictions for rape and armed robbery.

Fi nal |y, when exam ni ng whet her Appel | ant was prej udi ced by
the failure of counsel to present this nonstatutory nitigation,
the Court nust consider the nature of the aggravating and
mtigating evidence presented in the penalty phase. The
gquestion is whether in light of this additional mtigation
evidence it is "reasonably probable, given the nature of the
mtigation offered, that this altered picture would have led to
the inposition of a life sentence, outweighing the multiple

substantial aggravators at issue in this case.” Rutherford v.

State, 727 So.2d 216, 226 (Fla. 1998).

Here, the trial court found four (4) aggravating factors:
(1) that the capital felony was commtted by a person under
sentence of inprisonment; (2) that Appellant has nine (9) prior
violent felonies; (3) felony-nmurder (burglary); and (4) HAC
Appel |l ant waived statutory mtigation and proffered the
foll owing as non-statutory mtigation: that Appellant’s father,

who was unable to attend the trial, would have testified that
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Appellant did well in school until his early teens when his
ol der brother influenced himto run the streets and break the
| aw; that Appellant’s nother did not discipline himand allowed
himto believe there would be no consequences for his behavior;
and that Appellant’s father | oved himand would ask for a life
sent ence.

The trial court rejected that mtigation but did find
Appel l ant’s behavior at trial, as well as his entering prison at
a young age to be mtigating. This Court agreed that, even
viewing the mtigation in the Iight nost favorable to Appell ant,
it did not support the jury’'s recomrendation of a |life sentence
and paled in significance when weighed against the four
aggravating factors, which included violent felonies such as
ki dnappi ng, sexual battery and seven armed robberies. Marshall
v. State, 604 So.2d 799, 806 (Fla. 1992).

In Breedl ove v. State, 692 So.2d 874, 877-78 (Fla. 1997),

this Court concluded that the aggravating circunstances of prior
violent felony, murder commtted during the course of a
burgl ary, and HAC overwhel ned the nmitigation testinony presented
concerning chil dhood beatings and al cohol abuse. Likew se, in

Hal i burton v. Singletary, 691 So.2d 466, 471 (Fla. 1997), this

Court reasoned that where the trial court found substantial and
conpel I i ng aggravati on, such as comm ssi on whil e under sentence

of inmprisonment, prior violent felonies, conm ssion during a
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burgl ary, and CCP, there was no reasonable probability that the
outcone would have been different had counsel presented
additional mtigation evidence of the defendant’s abused
chil dhood, history of substance abuse and brain damage.
Applying those cases to the facts at hand, there is no
reasonabl e probability t hat mtigation evi dence about
Appel lant’ s all egedly abusive chil dhood would have led to the
imposition of a life sentence by the trial judge. Finally, it
is also significant to Appellant’s ineffectiveness claimthat
the jury recomended life inprisonnent in this case. A jury’s
recomendation of life inprisonnent is a strong indication of

counsel's effectiveness. See Francis v. State, 529 So.2d 670,

672 (Fla. 1988); Lusk v. State, 498 So.2d 902, 905 (Fla. 1986)

(‘“the jury's recomendation cannot be alleged to have been

produced by counsel’s ineffectiveness”); Buford v. State, 492

So. 2d 355, 359 (Fla. 1986).

B. APPELLANT WAS NOT DENI ED HI' S CONSTI TUTI ONAL RI GHT TO A

COVPETENT MENTAL HEALTH EXAM NATI ON AND HI S COUNSEL WAS NOT

| NEFFECTI VE BY EMPLOYI NG DR. KLASS AS A MENTAL HEALTH
EXPERT.

Appellant’s claim that he was denied his constitutiona
right to a conpetent nental health exam nation when the trial
court deni ed defense counsel’s pre-guilt phase notion to appoint

an alternative nmental health expert (1B 37-40), is procedurally

barred for failure to raise it on direct appeal. See Cherry v.

State, 25 Fla.L.Wekly S719 (Fla. Sept. 28, 2000)(holding that
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the <claim of i nconpet ent nment al health evaluation is
procedural |y barred when not raised on direct appeal).

He also clainms that trial counsel, M. Barnes, was
ineffective for failing to properly use the assistance of nental

health professionals in violation of Ake v. Oklahoma, 470 U S.

68 (1985). M. Barnes did not present any nental health
prof essi onal at the guilt or penalty phase of Appellant’s trial.
He testified that he enployed Dr. Klass, a psychiatrist with
excel l ent credentials and significant experience in the area of
death penalty nmental health mtigation, to eval uate Appellant.
(R 2346-47). Dr. Klass was recomended by another Public
Def ender who had used hi msuccessfully on a case. (R 2346-47).
Dr. Klass testified that Appellant initially refused to see him
and that he had great difficulty conducting the interview. (R
2603-04). Appellant was the npost “guarded” of anyone that he’s
interviewed and was very suspicious. (R 2604). Appel | ant
deni ed that there were any famly problens. (R 2605).

Dr. Klass was primarily retained to determ ne Appellant’s
conpetency to go to trial, but also to find any mtigating
evidence. (R 2606-07). The doctor got very little mtigation
evi dence from Appell ant. (R 2607). I n determ ni ng whet her
there was statutory mtigation, Dr. Klass reviewed arrest
reports and asked Appell ant about his famly, drug and al cohol

hi story. (R 2607). Dr. Klass rejected statutory mtigation,
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finding no evidence to support any of the statutory nitigators.
(R 2607-08, 2386). Dr. Klass found that Appell ant was not insane
and was conpetent to stand trial. (R 2607-08). Appel l ant did
not show any evidence of active psychosis and deni ed any head
i njuries. (R 2605, 2609). The only mitigating thing that Dr.
Klass could find was the possibility of a thought disorder
par anoi d schi zophrenia. (R 2608, 2612).

M. Barnes chose to not call Dr. Klass to make that
di agnosi s because “he woul d have been bl own out of the water”
when the jury found out that he had only spent 1 hour wth
Appel | ant before coming up with that diagnosis. (R 2357, 2382-
83). M. Barnes also did not want the details of Appellant’s
prior rape, attenpted rapes and other crinmes and bad acts to
cone out before the jury and judge on cross-exam nation. (R
2384, 2511-12). M. Barnes knew that any information relied
upon by Dr. Klass in formng his opinions would be subject to

cross-exani nati on. See Jones v. State, 612 So.2d 1370, 1374

(Fl a. 1992) (defense expert’s reliance on defendant’s
“background” in diagnosing defendant as having a borderline
personality disorder, opened the door for cross-exam nation by
the state in to the specifics of defendant’s background);

Parker v. State, 476 So.2d 134, 139 (Fla. 1985) (defense

expert’s testinmony that he based his opinion of the defendant’s

non-vi ol ent nature on the defendant’s past personal and soci al
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devel opnent history, including his prior crimnal history,
opened the door for cross-exam nation by the state into the
def endant’s prior crimnal history).

Appellant’s prior crimes and bad acts included: that
Appel | ant raped and ki dnapped a 13 year-old virgin, by literally
draggi ng her off the streets of Mam to be gang raped; that
Appel | ant, on October 11, 1986, struck another innmate over the
head rendering hi munconscious; that Appellant, on October 27,
1987, beat and choked an inmate who refused to have sex wth
Appel l ant; that Appellant, on Decenber 12, 1987, attenpted to
rape an inmate by threatening himwi th a knife; that Appellant,
on August 2, 1983, was convicted of grand theft of a notorcycle.
The State had not brought out the details of Appellant’s prior
rapes and other crimes during the guilt or penalty phase and M.
Barnes did not want to open the door to it. (R 2531).

Because M. Barnes was conpletely dissatisfied with Dr.
Kl ass’ evaluation of Appellant, he tried to obtain another
ment al health expert but the trial court denied his request. In
addition to the nental health evaluation by M. Barnes obtained
Appellant’s school, prison, and nental health records for his
investigation. The nental health records did not set off a red
flag about a nmental problem nor did they reflect any overt
synptons of nmental or enmotional inpairment. (R 2519-20). M.

Barnes also asked whether Appellant had suffered any head
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injuries, whether he had prior involvenment with the crimna
justice system whether he had relationship, drug or alcohol
abuse, and whether he had any physical or nental problens. (R

2342, 2510, 2500-04). Appel  ant denied that he suffered any

head injuries or that he had any nental problens. (R 2500,
2502) . He also denied that there was any famly history of
mental illness. (R 2503-04).

M. Barnes strategy for the penalty phase was to try and
find anything good that could be said about Appellant to
“humani ze” himfor the jury. Appellant’s father was unable to
attend the trial but defense counsel proffered that he would
have testified that Appellant did well in school until his early
teens when his older brother influenced himto run the streets
and break the law, that Appellant’s nother did not discipline
Appellant and allowed him to believe there would be no
consequences for his behavior; and that Appellant’s father |oved

him and requested a |life sentence for his son. Marshall v.

State, 604 So.2d 799, 806 (Fla. 1992). The trial court rejected
that mtigation but did find that Appellant’s behavior at trial
as well as his entering prison at a young age were mtigating.
Id.

In support of his ineffectiveness claim Appellant offered
the testinmony of Dr. Wods, a neuro-psychologist and Dr.

Latterner, a neuro-psychiatrist, at the 3.850 evidentiary
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heari ng. As the trial court found, both doctors found that
Appellant “has a full-scale IQ of 88, which is two points bel ow
“l ow- normal .’ He also has neuro-cognitive and neur o-
psychol ogi cal deficits.” (R 1894-95, 1928). The experts’
testimony establishes only that Appellant suffers from bipolar
Il disorder, but neither actually linked the disease to the
conm ssion of the crine. (R 1928, 2024-30). Further, the
expert enployed by M. Barnes, Dr. Klass, did not find any
evi dence of bipolar Il disorder in his evaluation of Appellant.
(R 2609). Both Dr. Whods and Dr. Latterner conceded that
Appellant is not retarded and does not have organic brain
damage. (R 1932, 1938, 2044-50). In fact, on sonme tests
Appel | ant scored on the |level of a second year college student
and on others he scored in the 80th percentile. (R 1939).
Appel | ant has the reading conprehension of an 11th grader and
did okay on a test for inpulse control. The experts’ testinony
was unreliable because Dr. Wods, the neuropsychol ogi st, based
her opi nion upon her clinical judgnent, not upon hard data. Dr.
Klass testified that neuropsychol ogical testing should not be
relied upon to diagnose personality disorders. Dr. Wbods was
willing to opine that Appellant’s nother was psychotic, based
sol ely upon his review of her nedical records fromthe tinme she
went to the hospital claimng to be pregnant, even though she

had a hysterectonmy 13 years earlier. (R 2051-53). Appellant’s
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not her claimed that she felt “sonething noving inside of her.”
(R 2052). However, it is clear that Appellant’s nother had a
hi story of worms and had only a 6th grade education. (R 2059-
62) .

The trial court agreed that M. Barnes exhausted the
possibility of nmental health mtigation, and therefore his
perfornmance was not deficient, making the foll owi ng findings of
fact:

[ M. Barnes] determ ned that Joel Victor
Klass, MD., had been a “great” defense
witness in another case. He obtained a
court-ordered appoi ntment of Dr. Klass as an
expert to examne [Appellant’s] ment a
(psychiatric) condi ti on. M. Bar nes
conferred with Dr. Klass and expl ai ned that
he needed an evaluation of [Appellant]
concerning [ Appel l ant’ s] conpetency to stand
trial, his sanity at the time of the
of fense, and any penalty phase mtigators
that m ght exi st

Dr. Klass exam ned [Appellant] for an hour
or less after he reviewed the materials
pr ovi ded by M. Bar nes. He found
[ Appel l ant] to be guarded and reluctant to
give information except that everything in
life was “0.k.” and that he had no probl ens.
[ Appel l ant] denied any history of famly
probl ens or abuse, but did admt that [he]
had been in trouble several time sin the
past including an assault on a thirteen
year-old girl. He did not state he ever had
any head injury.

Dr. Klass could not uncover any evidence of
an active psychosis and concluded that
[ Appel | ant] understood the criminal justice
system He concl uded that [Appellant] was
neither inconpetent nor insane. He also
consi dered potenti al mitigating
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ci rcunmst ances and concl uded t hat [ Appel | ant]
did not appear to be renorseful and that he
had no famly or personal history of drug or
al cohol abuse. He did feel that [Appellant]
was a paranoi d schi zophrenic.

M. Barnes endeavored to contact Dr. KIass
after his examnation of [Appellant], but
Dr. Klass would not return his phone calls.
M. Barnes was thus unable to talk with him
concerning developing mtigating evidence

for trial. Dr. Klass sent M. Barnes a one-
page report which stated that [Appellant]
did not have any nental il ness.

M. Barnes petitioned the court to appoint
an additional nental health expert, and the
nmotion was denied. In the order denying the
notion, the court ordered Dr. Klass to
cooperate with M. Barnes, and Dr. Klass
thereafter submtted a suppl enental report.
M. Barnes learned at the time that Dr.
Klass had diagnosed [Appellant] as a
par anoi d- schi zophrenic . .

Because Dr. Klass had only spent one hour
interview ng and exam ning [Appellant], M.
Barnes decided not to call Dr. Klass to
testify at the guilt-innocence phase of the
trial so the jury would not l|earn of the
short exam nation period or the apparent
lack of interest he had shown in the
def endant’ s case. He describes his overall
experience with Dr. Klass in this case as
“atrocious.”

[ M. Barnes] also again elected not to call
Dr. Klass [during penalty phase] because
this would probably result in cross-
exam nati on concerning the rape of the 13
year-old girl, prison rapes by [Appellant]
and the short amount of time Dr. Klass had
spent exam ning [Appellant].

(R 2711- 15).

The trial court’s factual findings are supported
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substanti al, conpetent evidence. M. Barnes’ representation was
not deficient. He enployed a psychiatrist with excellent
credentials and experience, who cane highly recommended by
anot her Assistant Public Defender in the office. M . Barnes
could not have foreseen that Dr. Klass would have a conplete
lack of interest in the case and spend only one (1) hour
interview ng Appellant. M. Barnes tried to obtain another
mental health expert but the trial court denied his request.
Hi s decision to not call Dr. Klass was reasonabl e because he was
trying to prevent a damagi ng cross-exam nation. Whether current
counsel would have called Dr. Klass is immterial, it does not

matter what current counsel would have done. See Cherry v.

State, 659 So.2d 1069, 1073 (Fla. 1995)(concluding that the
standard is not how current counsel would have proceeded in
hi ndsi ght) .

“[T]rial counsel is not obligated to procure and present
mental health experts as long as there is a valid reason for not

doi ng so.” Jones v. State, 732 So.2d 313, 320 (Fla. 1999).

VWhere trial counsel conducts a reasonable investigation of
mental health mtigation prior to trial and then makes a
strategic decision to not present it, this Court affirns the

deci sion as not deficient. Asay v. State, 769 So.2d 974, 985

(Flla. 2000). In Jones, the defendant was exanmi ned prior to

trial by a nental health expert who gave an unfavorable
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di agnosi s. This Court held that defense counsel conducted a
reasonabl e investigation, which was not rendered inconpetent
nerely because the defendant secures nore favorable nental
expert testinmony for his 3.850 evidentiary hearing. Simlarly,

in Rutherford v. State, 727 So.2d 216 (Fla. 1998), this Court

agreed that defense counsel was not ineffective for making a
strategi c decision to not present possible nmental mtigation, of
which he was aware, in order to attenpt to “humanize” the
def endant for the jury. “Strategic decisions do not constitute
ineffective assistance if alternative courses of action have
been considered and rejected.” |d. at 223 (citations onmtted).
In so finding, this Court relied upon the fact that neither
expert connected the defendant’s personality disorder with the
crime itself.

Li kewi se, her e, M . Barnes conducted a reasonable
investigation into Appellant’s nental health and mde a
strategi c decision to not have the expert testify based upon his
| ack of interest, the short anount of time he spent interview ng
t he Appellant and to prevent damaging information from com ng

out on cross-exani nation. Further, neither Dr. Latterner nor

Dr. Wbods connected Appellant’s bipolar Il disorder with the
mur der . The fact that Drs. Whods and Latterner have a nore
pal at abl e di agnosis, bipolar Il disorder, does not render the
initial diagnosis inconpetent. See Rose v. State, 617 So. 2d

40



291, 295 (Fla. 1993)(rejecting claimthat initial findings of
mental health experts was deficient sinply because defendant

obtains a different diagnosis now); Provenzano v. Dugger, 561

So.2d 546 (Fla. 1991)(finding no basis for relief by nmere fact
t hat defendant has found expert who can offer nore favorable
testi nony).

Further, after reviewi ng the newinformation relied upon by
Wbods and Latterner, Dr. Klass’ opinion was that Appellant was

a sociopath (R 2611), which is not a mtigating circunstance.

(R 2611). See Van Poyck v. State, 694 So.2d 686 (Fla. 1997);

Ferguson v. State, 593 So.2d 508 (Fla. 1992); Carter v. State,

576 So.2d 1291, 1292 (Fla. 1989). His opinion is based on the
records he reviewed before the evidentiary hearing, which were
not avail able to himbefore he interviewed Appellant. (R 2613).
Dr. Klass explained that there are certain criteria for making
the diagnosis which are present in the materials provided to
him such as, coments that he didn’t have feelings for others,
cruelty, violent | aw breaking, repeated of fenses, no evi dence of
renorse, no enpathy. (R 2634). It was also significant to his
opi nion that Appellant is a sociopath that his crinmes in prison
were sexually nmotivated. (R 2634).

As such, defense counsel’s failure to call Dr. Klass as a

wi t ness cannot be deened deficient. See Reneta v. Dugger, 622

So. 2d 452, 455 (Fla. 1993)(finding that sentencing process was
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not fundamentally wunfair since the original nmental health
expert’s testinmny would not have been significantly different

irrespective of the new information); Johnston v. Dugger, 583

So.2d 657, 660 (Fla. 1991)(upholding rejection of new nental
health evaluations based on unwavering opinion of original
doctor as well as evidence to contradict new eval uations).

Finally, even if this Court finds that M. Barnes perforned
deficiently, relief cannot be granted because Appellant has
failed to establish actual prejudice. There is no possibility
that the testimony regarding Appellant having bipolar 11
di sorder would have outwei ghed the aggravating circumstances.
It must al so be renenbered that the jury reconmended life, which
is a strong indication of counsel’s effectiveness.

PONT 111
THE TRI AL COURT CORRECTLY DENI ED APPELLANT’ S
BRADY CLAIM AFTER AN EVI DENTI ARY HEARI NG
(Rest at ed) .

An evidentiary hearing was held on Appellant’s claimthat
the State wi thheld excul patory information, during the guilt
phase, in violation of Brady and knowi ngly presented false
testinony in violation of Gglio.>

As not ed under Point Il, the standard of review for rulings

on notions for postconviction relief follow ng an evidentiary

S Brady v. Maryland, 373 U S. 83 (1967) and Gglio v. U.S.,
150 U. S. 150 (1972).
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hearing is that “this Court will not ‘substitute its judgnent
for that of the trial court on questions of fact, | ] the
credibility of the witnesses [and] the weight to be given to the
evidence by the trial court,”” as long as the trial court’s
findings are supported by conpetent substantial evidence.

Bl anco v. State, 702 So. 2d 1250, 1252 (Fla. 1997). See also

Mel endez v. State, 718 So. 2d 746 (Fla. 1998). Thus, while a

trial court’s ultimte conclusions of |aw are subject to plenary

review, the underlying findings of fact are subject only to

clear error review Cade v. Haley, 222 F.3d 1298, 1302 (1l1lth
Cir. 2000).

Appellant’s Brady and G glio clains allege that the State
wi t hhel d inpeachment evidence; specifically, that Assistant
State Attorney John Spiller, Martin Correctional Inspector
Howard Ri ggi ns, and Departnment of Corrections O ficer Ed Sobach
prom sed i nmat es/ wi t nesses George Mendoza and David Marshall (no
relation to the Appellant), who are cell mtes, that they woul d

remai n housed together in the prison systemif they testified.

Only George Mendoza testified at trial. At the outset, the
State notes that this case cannot involve a G glio claimbecause

George Mendoza testified that the statement he gave to
investigators right after the incident, as well as his testinony
at the grand jury, during deposition and during trial was al

true. (R 22430-32). Thus, there was no know ng presentation of
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fal se testinony.
Turning to the Brady violation, it is clear that in order
to prove a Brady violation, a defendant nust showf

(1) that the Governnment possessed evidence
favorable to the defendant (i ncluding
i npeachnent evi dence) ; (2) that the
def endant does not possess the evidence nor
could he obtain it hinself wth any

reasonable diligence; (3) t hat t he
prosecution suppressed t he favorabl e
evi dence; and (4) that had the evidence

been disclosed to the defense, a reasonable
probability exists that the outconme of the
proceedi ngs woul d have been different.

Hegwood v. State, 575 So. 2d 170, 172 (Fla. 1991) (quoting

¢ In Way v. State, 760 So. 2d 903, 910 (2000), this Court
guoted Strickler v. Greene, 527 U S. 263 (1999) stating:

There are three conponents of a true Brady violation:
[1] The evidence at issue nust be favorable to the
accused, either because it is excul patory, or because
it 1s inmpeaching; [2] that evidence nust have been
suppressed by the State, either willfully or
i nadvertently; and [3] prejudice nust have ensued.

Strickler, 119 S.Ct. at 1948.

However, in order for evidence to be deened “suppressed”, it is
only reasonable for the defendant to prove he neither had the
evi dence nor was able to discover it through due diligence. |If
t he defendant had the evidence, it could hardly be considered
suppr essed. In fact, in Way this Court recognized that where
the evidence was available equally to the defense and State or
that the defense was aware of the evidence and could have
obtained it, the evidence had not been suppressed. Way, 760 So.
2d at 911. See, Occhicone v. State, 768 So. 2d 1037, 1042 (Fl a.
2000) (reasoning that “[a]lthough the "due diligence"
requirenment is absent from the Supreme Court's nost recent
formul ation of the Brady test, it continues to follow that a
Brady claim cannot stand if a defendant knew of the evidence
all egedly withheld or had possession of it, sinply because the
evi dence cannot then be found to have been wi thheld from the
def endant. ).
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United States v. Meros, 866 F.2d 1304, 1308 (11" Cir. 1989)).

See, Strickler v. Greene, 119 S.Ct. 1936, 1948 (1999); U.S. v.

Starrett, 55 F.3d 1525, 1555 (11th Cir. 1995); Jones v. State,

709 So. 2d 512, 519 (Fla. 1998). "[ F] avorabl e evidence is
mat eri al and constitutional error results fromits suppression
by the governnment, if there is a reasonable probability that,
had the evidence been disclosed to the defense, the result of

t he proceedi ng woul d have been different."” Kyles v. Wiitley, 514

U.S. 419, 435 (1995). Evi dence has not been suppressed, and
therefore, “*[t]here is no Brady violation where the i nformation
is equally accessible to the defense and the prosecution, or
where the defense either had the information or could have

obtained it through the exercise of reasonable diligence

Freeman v. State, 761 So. 2d 1055, 1061-62 (Fla. 2000) (quoting

Provenzano v, State, 616 So. 2d 428, 430 (Fla. 1993).

Prejudice is shown by the suppression of exculpatory,
mat eri al evidence, that is where "there is a reasonable
probability that the result of the trial would have been

different if the suppressed docunents had been disclosed to the

def ense. " Stickler, 119 S. Ct. at 1952, "Reasonabl e
probability" is "a probability sufficient to underm ne
confidence in the outcone."” United States v. Bagley, 473 U S.

667, 682 (1985) (plurality); Kyles, 514 U.S. at 435.  \hen

pl eading a Brady claim a petitioner nust show that counsel did
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not possess the evidence and coul d not have obtained it with due
diligence, and the prosecution suppressed the favorable,
mat eri al evi dence.

There is substantial, conpetent evidence supporting the
trial court’s ruling that there was no Brady violation in this
case. All three of the state actors who allegedly nmade this
prom se to Mendoza and Marshall, i.e., Departnment of Corrections
O ficer Ed Sobach, Inspector Riggins and Assistant State
Attorney Spiller, denied nmaking any such promse at the
evidentiary hearing and were not aware of anyone el se making
such a prom se. (R 2474, 2557, 2580). Officer Sobach noted
t hat he expressly asked them whet her there statenents were free
and voluntary and they said “yes.” (R 2475).

He had contact with Kerry Flack regardi ng these two i nmat es
about a year prior to the evidentiary hearing. (R 2476). He
t hought they had angered soneone by their efforts to stay
together and that’s why they were split up; he was concerned
that it mght be retaliation. (R 2477, 2480). He was pronpted
to go speak to her by a phone call froman attorney representing
Mar shal | . (R 2481). He never told Kerry Flack that these
inmates had been promsed to be kept together. (R 2477).
Riggins testified that it was not unusual for inmates to request
to be kept together. (R 2562).

Sobach, Spiller and Ri ggi ns agreed t hat Mendoza and Mar shal |
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were reluctant to testify because they feared retribution and
were concerned for their safety. (R 2473, 2579). M. Spiller
testified that Mendoza and Marshall twi ce requested to remmin
housed together for their safety. (R 2579). Spiller told them
t hat he coul d not make that prom se, that he had no authority to
do that and that he wasn't going to risk his case by making
their testinmony dependent upon any prom ses. (T 2580-81).
| nportantly, Mendoza and Marshall were inpeached at the
evidentiary hearing with letters they had witten to M. Spiller
wherein they acknow edged that they understood that the State
coul d not make them any prom ses but requested to remni n housed
together. (R 2433-36, 2456-57). As such, there was conpetent,
substanti al evidence supporting the fact that the State was not
i n possession of any excul patory evi dence. Further, it was
not proven that this was “new’ inmpeachnent material that the
defendant did not possess and could not have obtained wth
reasonabl e diligence. Mendoza testified at trial that he wote
a letter to Inspector Riggins thanking him for stopping a
transfer of him to another facility and telling him that he
wi shed to remain housed with David Marshall. (p. 2197, 2217,
trial transcript). Thus, defense counsel was on notice about
this information.

Finally, the record establishes that even if the all egation

had been proven at the evidentiary hearing, there is no
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reasonabl e probability of a different outconme in this case

First, the record establishes that the State’'s guilt phase case
rested primarily on witness Frank Cal abria and this allegation
has nothing to do with him Second, the jury heard Mendoza’'s
testi mony about wanting to remain housed with Marshall and the
fact that he thanked Inspector Riggins for stopping a transfer
of himto another facility. Third, it is not likely that the
jury would have conpletely dism ssed Mendoza’s testinmony if it
heard about a prom se of two inmates being kept together for
security purposes. The jury would have understood that for

security purposes the two i nmates had to renmai n housed t oget her.

PO NT IV

THE TRIAL COURT CONDUCTED AN ADEQUATE
CUMULATI VE ERROR ANALYSI S (Rest at ed) .

Appel l ant clainms that his trial was unfair due to the errors
poi nted out here and on direct appeal which rendered the trial
and sentencing results unreliable. Because the State maintains
that the individual clains either are without nerit, a fortiori,
Pool er has suffered no cunmul ative effect which invalidates his

sentence. See Zeigler v. State, 452 So. 2d 537, 539 (Fla. 1984)

(reasoni ng defendant’s *“novel, though not convincing, argunment
that all nineteen points should be viewed as a pattern which
could not be seen until after the trial, we hold that all but

two of the points raised either were, or could have been,
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presented at trial or on direct appeal. Therefore, they are not

cogni zable wunder rule 3.850"), sentence vacated on other

grounds, 524 So. 2d 419 (Fla. 1988). There is no nerit to the
proposition that but for the alleged errors, a different result
woul d have been obtained at trial.
PO NT V

THE TRIAL COURT CORRECTLY DEN ED AN

EVI DENTI ARY HEARI NG ON APPELLANT’ S REMAI NI NG

CLAI MS (Rest ated).

The trial court did not err by summarily denying the

remaining claims in Appellant’s 3.850 notion. The standard of
review for summary denials is that the decision will be affirned

where the | aw and conpetent substantial evidence supports the

trial court. Diaz v. Dugger, 719 So.2d 856, 868 (Fla. 1998);

Lopez v. Singletary, 634 So.2d 1054, 1056 (Fla. 1993). “[ Al

defendant is entitled to an evidentiary hearing on a
postconviction notion unless (1) the nmotion, files, and records
in the case conclusively show that the prisoner is entitled to

no relief, or (2) the motion or a particular claimis legally

insufficient.” Freeman v. State, 761 So.2d 1055, 1061 (Fla.
2000) . An evidentiary hearing is also not warranted if the
court states its rationale for summarily denying the claimin

its order. Anderson v. State, 627 So.2d 1170, 1171 (Fla. 1993).

Appel | ant argues that the trial court erred by summarily

denying Clains I, V, XXI, XXII, XXVI and XXVII, on the ground
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that the notion and records in the case conclusively show that
Appellant is not entitled to relief. (R 1829). Appellant also
argues that the trial court erred by summarily denying the
remaining claims on the ground that they are procedurally

barred. (R 1829). The State’s first argument is that Appell ant

is barred fromraising Clainms I, I, V, VI, VII, VII, X XlI
XETE, XIV, XVI, XVITT, XX XX, XXI, XXI'I, XXIV XXVI, and XXVI |
because he failed to brief any argunment on those clains. I n

Duest v. Dugger, 555 So.2d 849, 852 (Fla. 1990), this Court

rejected an attenpt to raise a claimw thout briefing the issue,
noti ng:

Duest also seeks to raise eleven other

claims by sinmply referring to argunents

presented in his nmotion for postconviction

relief. The purpose of an appellate brief

is to present arguments in support of the

poi nts on appeal. Merely making reference

to argument s bel ow wi t hout further

el ucidation does not suffice to preserve

i ssues, and these clainms are deened to have

been wai ved.
ld. at 851-52. Simlarly, here, Appellant’s attenpt to raise
these clains without briefing nust be rejected. Nonet hel ess,
the State wll denonstrate that each claim was correctly
sunmarily denied. The State also notes that there are severa
grounds supporting the summary denial of each claim thus, if
one applies that was not nentioned by the trial court, its

deci sion nmust still be affirmed on the ground of being “right

for the wong reason.” See Caso v. State, 524 So. 2d 422, 424
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(Fla. 1988) (determning that “[a] conclusion of decision of a
trial court will generally be affirmed, even when based on
erroneous reasoning, if the evidence or an alternative theory
supports it”).

The trial court properly denied Claim | wthout an
evidentiary hearing. Claim | asserts that state agencies are
wi t hhol di ng public records in violation of Chapter 119, Florida
St at ut es. The claimis legally insufficient as it fails to
al | ege what docunments are being withheld and/or how t hey affect
the validity of his judgnment and sentence. Prior to requiring
Appellant to file his present Mdtion for Postconviction Relief,
the trial court conducted and conpl et ed extensive proceedings to
ensure conpliance wth Fl orida’s public records | aw.
Accordingly, this request is not only legally insufficient but
also is not a proper ground for postconviction relief and was
correctly summarily deni ed.

In ClaimV (IB 76), Appellant asked that the ethical rule
relating to juror interviews be found unconstitutional. It was
al so properly summarily denied as facially insufficient. First,
Appel l ant has no standing to challenge a rule of professiona
conduct that was pronul gated by this Court and that applies only
to his attorneys. Second, his <challenge is based wupon
specul ati on regarding what jurors mght say if defense counsel

were allowed unfettered access to jurors. Third, Appellant’s
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coll ateral counsel obviously felt uninpeded by this ethical
rule, since they interviewed Appellant’s jurors wthout the
trial court’s permssion, citing to the ethical rule for
aut hority. Therefore, summary denial of this claim was also
proper.

In Claim XXI (1B 76), Appellant alleges that his trial
counsel was ineffective for failing to nmove for a change of
venue. Appellant acknow edges that the trial court questioned
the venire about pretrial publicity, but faults the trial court
for denying defense counsel’s notion to sequester the individual
jurors who had been exposed to publicity. Nowhere in this
claim however, does Appellant show that the trial court could
not seat an inpartial jury because of the publicity. Nor does
he point to any juror who sat who had been prejudiced by the
publicity.

In fact, Appellant does not all ege any prejudi ce what soever
fromtrial counsel’s failure to nove for a change a venue or

fromthe trial court’s failure to grant sequestered voir dire.

Kennedy v. State, 547 So. 2d 912, 913 (Fla. 1989) (“A defendant
may not sinply file a notion for postconviction relief
contai ning conclusory allegations that his or her trial counsel
was ineffective and then expect to receive an evidentiary
hearing. The defendant nust allege specific facts that, when

considering the totality of the circunmstances, are not
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conclusively rebutted by the record and that denonstrate a
deficiency on the part of counsel which is detrinmental to the
defendant.”). Therefore, this claimis legally insufficient on

its face. See Caso, at 424 (determ ning that “[a] concl usion of

decision of a trial court will generally be affirmed, even when
based on erroneous reasoning, if the evidence or an alternative
t heory supports it.”).

Moreover, ClaimXXl (1B 76), is conclusively refuted by the
record. The trial court undertook extensive procedures to weed
out jurors who were tainted by pretrial publicity. The court
granted the defense nmotion for individual voir dire. On page
192 of the record the court rul ed:

The motion for individual sequestration of
jurors is granted to this extent, that is,
the Court will examne jurors out of the
presence of the panel of potential jurors if
one of three things happens: the juror
i ndi cates sone prior know edge of the case,
the juror requests to be exam ned out of the
presence of the other jurors or the juror
expresses concern about the death penalty
law. Otherwi se the notion is deni ed.

The trial court did conduct individual voir dire when call ed
for under this procedure. This process produced a fair and
inpartial jury. Appellant had failed to allege, nuch | ess show
ot herwi se. As such, an evidentiary hearing is not required.

In Claim XXI'l, Appellant contends that he woul d have been

“clearly prejudiced had” jurors seen that he was shackl ed duri ng

his trial. Gwven his failure to allege that any jurors did, in
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fact, see himin shackles, this claimis facially insufficient.
Moreover, this claimis procedurally barred since he could have

raised it on direct appeal. Medina v. State, 573 So. 2d 293,

295 (Fla. 1990) (“Allegations of ineffective assistance cannot
be used to circunmvent the rule that postconviction proceedings
cannot serve as a second appeal.”). Regardl ess, the record
reveals that prior to selection of the jury defense counsel
obj ected to the Defendant being shackled, and the trial court
ordered the shackles renoved. (Trial transcript 224). The
trial court also stated for the record that there would be no
shackl es seen by the jury, but noted that there could be no
prejudi ce because the jury would know that the defendant was
presently a prisoner due to the nature of the case. As such,
this claim was also properly denied w thout an evidentiary
heari ng.

In ClaimXXVl (1B 76), Appellant alleges that his collateral
counsel is rendering ineffective assistance of counsel because
their office is underfunded. As a result, Appellant asks for an
indefinite period of time in which to be allowed to anmend the
Motion for Post Conviction Relief. This Court has held that
“claims of ineffective assistant of postconviction counsel do

not present a valid basis for relief.” Lanbrix v. State, 696

So. 2d 247, 248 (Fla. 1996). Therefore, the trial court properly

denied this claimwthout an evidentiary hearing.
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In Claim XXVIIl (IB 76), Appellant argues that he has newly
di scovered evidence to show that death in Florida s electric
chair would constitute cruel and unusual punishment. This claim
is made prematurely in the post conviction process. Furt her,
this Court has rejected this claim based on the same newy

di scovered evidence. Renmeta v. State, 710 So.2d 543 (Fla.

1998); Jones v. State, 701 So.2d 76, 80 (Fla. 1997); Buenoano V.

State, 565 So.2d 309 (Fla. 1990). The trial court properly
denied this claimwthout a hearing.

In Claimll, Appellant alleges that he was deni ed effective
assi stance of trial and/or appellate counsel and full review by
this Court because the record on appeal contains om ssions, and
is thus unreliable. This claim is not a proper ground for
postconviction relief. Florida Rule of Crim nal Procedure 3.850
states that, “[t]his rule does not authorize relief based on
grounds that could have or shoul d have been raised at trial and,
if properly preserved, on direct appeal of judgment and
sent ence.”

This Court based its decision in this case on the record
bel ow, which sufficed for the purpose of direct appeal.
Appellant’s claimdirectly addresses an appellate issue, not a
ground for postconviction relief. Further, ineffectiveness of
appellate counsel is not a ground for postconviction relief

under rule 3.850. Aclaimfor relief predicated on ineffective
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assi stance of appellate counsel can be granted only by habeas

corpus in the appellate court. Smth v. State, 400 So.2d 956

(Fla.1981). Finally, Appellant’s claimis facially insufficient
because he has failed to show any errors that occurred during
t hose proceedings that were omtted fromthe record on appeal.

Cf. Hardwick v. Dugger, 648 So. 2d 100, 105 (Fla. 1994);

Ferguson v. Singletary, 632 So. 2d 53, 58 (Fla. 1993); Turner v.

Dugger, 614 So. 2d 1075, 1079-80 (Fla. 1992).

ClaimlV was | i kew se properly deni ed wi thout an evi dentiary
heari ng. Appellant claims that counsel was ineffective for
failing to advise the trial court that its inquiry regarding

wai ving statutory mtigation was defective under Faretta v.

California, 422 U S. 806 (1975). To begin with, it is clear

that Appellant did not waive the presentation of mtigating
evidence; thus warranting a Koon inquiry. | nstead, al

Appel l ant stated was that he did not have any evidence to
present on the statutory mtigators, except for the “catch-all”
whi ch he specifically asked for. Collateral counsel tries to
negate the inpact of the Defendant’s personal waiver of
statutory mtigation by claimng error by the trial court. The
claimis procedurally barred. Error by the trial court, if any

exi sts, could have been rai sed on appeal. Maharaj v. State, 684

So.2d 726, 728 (Fla.1996); Johnson v. Singletary, 695 So.2d 263,

265 (Fla.1996); Robinson v. State, 707 So.2d 688 (Fla. 1998).
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In a real Faretta situation, i.e., where a trial court denies a
defendant the right to waive trial counsel, no objection is
necessary by the Defendant’s attorney; the matter is subject to

direct appeal. See Brooks v. State, 703 So.2d 504 (Fla. 1st

DCA 1997).
To overcone the procedural bar, Appellant recasts the claim
as one of ineffective assistance of counsel. But doing so is

i npr oper. Medina v. State, 573 So. 2d 293, 295 (Fla. 1990)

(“Allegations of ineffective assistance cannot be used to
circunvent the rul e that postconviction proceedi ngs cannot serve
as a second appeal.”). Finally, this claim is neritless:
Mar shal | has presented no authority to support his claimthat a
full-blown Faretta inquiry i s necessary when t he Def endant seeks
to waive statutory mtigation. None exi sts. Therefore, the
trial court properly denied this claimwthout an evidentiary
heari ng.

In Claim VI, Appellant challenges the trial court’s order
allowing witnesses to testify anonynously at his trial. In a
singl e sentence, he also clainms that counsel was ineffective “to
the extent that he failed to object or effectively argue” this
i ssue. However, trial counsel did, in fact, object to this
procedure and Appellant raised it on direct appeal:

Marshall first clainms that the court
erred in permtting an inmte to testify

identified only by nunmber, not by nane. The
court instituted this procedure in an effort
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Mar shal

to protect the identity of the w tness, who
feared reprisals fromthe i nmate popul ati on
for becomng a “snitch” by testifying for
the State. Marshal |l argues that his right
to cross-exam nation was infringed and that
the jury was allowed to infer that he
personally posed a threat to the wtness
because the jury was never apprised of the
reason for the wtness's anonymty. The
record reveal s that the court stated that it
woul d not offer a curative instruction on
its own initiative but that it would
entertain a request by the defense; defense
counsel declined. Because the defense was
affirmatively presented with the opportunity
to request a curative instruction and chose
not to do so, Marshall cannot now conpl ain
that the jury was never informed of the
reason for the nunber procedure.

Furthernmore, the defense al ways knewt he
true nanme and identity of this w tness, and
therefore the fact t hat the witness
testified as "Nunmber 29" did not hanper
cross-exam nation or the defense's ability
to investigate the background of the
W t ness. Cf. Smth v. Illinois, 390 U S
129, 88 S.Ct. 748, 19 L.Ed.2d 956 (1968)
(right to cross-examnation significantly
infringed where defense was not provided
name or address of wtness). Contrary to
Marshall's assertions, we do not find the
jury was led to believe that a threat of
reprisal from Marshall was the reason for
the witness testifying anonynously. Cf.
Ponticel li V. St at e, 593 So. 2d 483
(Fla.1991) (fear of reprisal from general
i nmat e popul ation unlikely to inmply w tness
feared reprisal from defendant). We
therefore find Marshall is not entitled to
relief on this issue.

v. State, 604 So.2d 799, 802-3 (Fla. 1992) (enphasis

added) .

This claimis procedurally barred. Robinson v. State,
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So.2d 688, 700 (Fla. 1998) (finding argunent regarding jury
instruction on weighing testinmony procedurally barred since
issue was raised and rejected on direct appeal). The trial
court correctly denied it w thout an evidentiary hearing.

In Claim VII, Appellant alleges ineffective assistance of
counsel for failing to object to prosecutorial msconduct in
openi ng statenent. Despite counsel’s failure to object,
Appel l ant raised this issue on direct appeal:

Finally, we reject Marshall's clai mthat
the prosecutor made coments vouching for
the credibility of state w tnesses during
hi s openi ng st at enent t hat wer e SO
prejudicial as to require a new trial.
These comment s i ncl uded t he State's
assertion that the State had overcone great
obstacles in getting inmates to “truthfully
tell what has occurred,” and that inmates
operate under a “code of silence” but that
they have “a residual core of humanity.”
The record shows that the defense neither
obj ect ed nor request ed a curative
instruction nor noved for mstrial. Because
these remarks do not constitute fundanental
error, this issue is not cognizable in this
appeal .

Marshall v. State, 604 So.2d 799, 805 (Fla. 1992).

Despite Appellant’s attenpt to recast this claimas one of
i neffective assistance of counsel, it nevertheless rennins

procedurally barred. As this Court said in Medina v. State, 573

So.2d 293, 295 (Fla. 1990), “it is inappropriate to use a

different argunment to relitigate the sane issue.” See also

Valle v. State, 705 So.2d 1331 (Fla. 1997) (finding claimthat
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counsel was ineffective for failing to object to alleged
prosecutorial msconduct procedurally barred and an inproper
attempt to recast barred claim as one of ineffectiveness);

Robi nson v. State, 707 So.2d 688, 697-98 n.17 (Fla. 1998)

(same).

Regardl ess, this Court found on direct appeal that the
State’s coments were not fundanentally erroneous, i.e., that
they did not vitiate the entire proceedings. As a result,

Appel | ant cannot prove under Strickland that he was prejudiced

by these sane coments, i.e., that “but for counsel’s
unprofessional errors, the result of the proceeding would have

been different.” Cf. White v. State, 559 So.2d 1097 (Fla. 1990)

(finding no prejudice from counsel’s failure to object where
court had rejected fundanmental error <challenge on direct
appeal ).

Finally, even were this claimnot procedurally barred, the
record conclusively refutes it. First, the State’s nain i nmate
wi t ness, Frank Cal abria, whom the State called l|ast, was no
| onger incarcerated. Therefore, any comment regarding how
difficult it is to get inmtes to testify because of their
incarceration status did not apply to him

Second, Cal abria, whose testinony appears at p. 2420 (trial
transcript), established the State’'s case. He testified as

foll ows: Cal abria heard | oud nuffl ed noises fromthe air shaft
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connecting to victims cell below He imediately got up, went
downstairs and saw a towel over the wi ndow of the victim s cell.
He saw the Defendant |eave the cell after the noises stopped.
The Defendant was naked from wai st up and sweating. Calabria
saw bl ood on Defendant’s arms, chest and hands. He saw the
Def endant stop at a pile of linen that was sitting on the fl oor
and pick up a blue state-issue jacket. He saw the Defendant
| eave the sallyport. He later saw the Defendant re-enter the
victim s cell and cl ose the door i nmedi ately behind him Again,
Cal abria heard |oud mpaning noises for four to five mnutes
whi ch he recognized to be the voice of the victim After five
m nutes it becane quiet, and he saw the Defendant come out of
the cell and close the door immediately behind him Agai n
Cal abria saw bl ood on the Defendant. The Defendant went to the
sal | yport, crouched down, and snuck out once again. No ot her
state witness provided this anmpbunt of detail.

The record, specifically the comments conpl ai ned of at p.
1590 and the testinmony of Frank Calabria at p. 2420,
conclusively refutes the Defendant’s claim Therefore, the
trial court properly denied Appellant’s claim wthout an
evidentiary hearing.

In Claim VII11, Appellant argues that the “felony nurder”
aggravating factor is unconstitutional because it creates an

“automati c” aggravator upon a conviction for first-degree nurder
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based on a fel ony nurder theory. The record reflects that tri al
counsel filed a motion to declare this aggravating factor
unconstitutional, and this Court denied it. R 179. Then
Marshall raised this issue on direct appeal, and this court

denied it. Marshall v. State, 604 So.2d 799, 805 n.5 (Fla.

1992). Therefore, this claimis procedurally barred. Medina v.
State, 573 So.2d 293, 295 (Fla. 1990).

To the extent Marshall clains in a single conclusory
sentence that trial counsel was ineffective for failing to raise
this claim ®“it is inappropriate to use a different argunent to
relitigate the same issue.” 1d. Regardless, trial counsel did
chall enge this aggravator. Thus, he cannot be deened
ineffective. As a result, the trial court properly denied the
claimw thout an evidentiary hearing.

In Claim X, Marshall conplains about the State’s closing
argument wherein the prosecutor stated, “By his crime upon
Jeffrey Henry we now know that even the prisoners in the State
of Florida cannot be safe with that man in their presence.”
Marshall contends that the State argued Marshall’s future
dangerousness as nonstatutory aggravati on. This claim is
procedural ly barred, however, since Marshall could have raised

it on direct appeal. See Medina v. State, 573 So.2d 293, 295

(Fla. 1990). To the extent Marshall alleges ineffective

assi stance of counsel to overcone the bar, this is inmproper.
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Id. He may not recast a barred claimas one of ineffectiveness
of counsel. 1d.

Regardl ess, the State’s comment was not inproper. It
related to the aggravating circumstance of a nurder being
commtted by a person under sentence of inprisonnent. Also, the
comment was made to a jury who recomended a |life sentence.
Even if the comment were inproper and trial counsel failed to
obj ect, no prejudice can be shown.

Col | ateral counsel also claims that the trial court, by
referencing Defendant’s prior escape conviction in its
sentenci ng order, based his sentence of death on a consi deration
of future dangerousness. The trial court’s sentencing order,
however, shows that it considered the Defendant’s prior escape
as an additional prior violent felony. As stated above, the
prior escape involved the Defendant’s brother showing up in a
Mam courtroomwith a gun to free the Defendant. This issue
was raised and litigated on appeal. Wth regard to this issue
the Florida Suprene stated:

Turning to the penalty phase, Marshall
first alleges nunerous errors in the judge's
sentencing order that require a new penalty
phase. W agree that the trial court erred
in its consideration of a prior conviction
for escape. Def ense counsel had expressly
wai ved the mtigating circunstance of no
significant prior crimnal history, and a
conviction for escape does not qualify as a
statutory aggravating factor of "another

capital felony or of a felony involving the
use or threat of violence" under secti on
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921.141(5) (b), Florida Statutes (1987).
Lewis V. St at e, 398 So.2d 432, 438
(Fla.1981). However, in |ight of Marshall's
ot her nine prior violent fel ony convictions,
we find the error harnless beyond a
reasonabl e doubt .

Marshall v. State, 604 So.2d 799, 805 (Fla. 1992). Therefore,

this claimis procedurally barred. A notion for post conviction
relief is not a forumto relitigate appellate issues. Medina,
573 So.2d at 295.

In ClaimXIll, Appellant conplains that this Court failed to
properly evaluate the mtigation in this case. In this claim
coll ateral counsel proceeds to reargue for a life sentence.
The trial court has no ability to question this Court’s review

of Appellant’s sentence; thus, it was not a proper claim for

post conviction relief. Hardw ck v. Dugger, 648 So. 2d 100, 103
(Fla. 1994) ("[T]hetrial court has no authority toreviewthe actions

of [the Florida Suprene] Court."); Maharaj v. State, 684 So. 2d 726,

728 (Fla.1996); Johnson v. Singletary, 695 So.2d 263, 265

(Fl a. 1996); Robinson v. State, 707 So.2d 688 (Fla. 1998).

In Claim XiI1l, Appellant conplains that this Court
i nproperly applied the heinous, atrocious or cruel aggravating

factor. This claimwas raised on appeal:

Marshall next argues that the trial
court erred in finding the nurder to be
hei nous, atrocious, or cruel. The record
shows that Marshall attacked the victim

twice, and that the victim was at | east
partially conscious during the second
attack. He was struck six tines on the back
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of the head, and witnesses heard him pl ead
for nmercy. W find this circunmstance
supported by t he evi dence beyond a
reasonabl e doubt .

Marshall v. State, 604 So.2d 799,805 (Fla. 1992). Therefore, it

is procedural ly barred.

In Claim XIV, Appellant alleges that the trial court’s
instructions to the jury inproperly shifted the burden to himto
prove that death was not an appropriate sentence. This claimis
procedurally barred since Appellant could have raised it on

appeal . Medina v. State, 573 So. 2d 293, 295 (Fla. 1990)

(“Allegations of ineffective assistance cannot be used to
circunmvent the rul e that postconviction proceedi ngs cannot serve
as a second appeal.”). To overcone the bar, Appellant clains
that trial counsel was ineffective for failing to raise this
issue in the trial court. It is inproper, however, to recast a
barred claim as ineffective assistance of counsel. Ld.
Regar dl ess, counsel cannot be ineffective for failing to raise

a nonnmeritorious claim See Chandler v. Dugger, 634 So. 2d

1066, 1067 (Fla. 1994). This Court has repeatedly rejected

simlar clainm by other defendants. E.q., Brown v. State, 565

So. 2d 304, 308 (Fla. 1990) (“Contrary to Brown's contention, we
do not find that, on their totality, the standard instructions
i nperm ssibly put any particular burden of proof on capita
def endants.”).

In Claim XV, Appellant once again seeks to reargue the
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nerits of whether an override was appropriate in this case.

This claimis procedurally barred. Robinsonv. State, 707 So. 2d

688 (Fla. 1998); Mharaj v. State, 684 So.2d 726, 728

(Fla.1996); Johnson v. Singletary, 695 So.2d 263, 265

(Fla. 1996).

In Cl ai mXVl, Appellant clainms that the trial court rendered
def ense counsel ineffective when it failed to grant his notion
for alarger jury venire. This is an appellate issue couched in

| anguage of ineffective assistance of counsel. As such, it is

procedural ly barred. Robi nson v. State, 707 So.2d 688 (Fla.

1998); Maharaj v. State, 684 So.2d 726, 728 (Fla.1996); Johnson

v. Singletary, 695 So.2d 263, 265 (Fla.1996).

In Claim XVII1, Appellant argues that he is innocent of

first-degree nurder since the record shows that he commtted

this nmurder in self-defense. This claim does not allege any
newly discovered evidence; it sinply reargues the trial
evi dence. As such it is procedurally barred. Robi nson v.

State, 707 So.2d 688 (Fla. 1998); Mharaj v. State, 684 So.2d

726, 728 (Fla.1996); Johnson v. Singletary, 695 So.2d 263, 265
(Fl a. 1996).

Also in this claim Marshall argues that he is i nnocent of
the death penalty. To support this claim he contends that his
“hei nous, atrocious, or cruel” instruction is unconstitutional,

that the “felony nurder” aggravating factor, standing alone,
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cannot support a death sentence, and that his sentence is
di sproportionate to those of other defendants under simlar
circumstances. His clains regarding the HAC i nstruction and t he
“felony nurder” aggravator is procedurally barred since he

shoul d have raised these issues on appeal. Pope v. State, 702

So.2d 221 (Fla. 1997) (finding constitutional challenge to HAC
instruction procedurally barred unless specific objection is
made at trial on that ground and pursued on appeal); Harvey v.
Dugger, 656 So.2d 1253, 1258 (Fla. 1995). As for the
proportionality of his sentence, this too is procedurally barred
since he raised this issue on appeal: “Finally, we do not find
the death sentence disproportionate in this case. The facts of
this case, including the four strong aggravating circumnmstances
conpared to the weak mtigation, render the death sentence
appropriate and proportional when conpared to other cases.
Accordingly, we affirm Marshall's conviction for first-degree

murder and the resulting death sentence.” Marshall v. State,

604 So.2d 799, 806 (Fla. 1992) (citations omtted).

In claim XI X, Appellant clainms that his death sentence is
based on wunconstitutional prior convictions and that trial
counsel was ineffective for failing to litigate this claim He
does not support this claim however, wth any specific
al | egati ons. He clainms that he is unable to do so because

col l ateral counsel has insufficient funds to investigate this
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claim This claim is therefore conclusory and facially

insufficient. Knight v. State, 394 So.2d 997, 1001 (Fla. 1981).

I n ClaimXX, Appellant alleges that Florida’ s death penalty

statute, section 921.141, is unconstitutional. This claimis
procedural ly barred. It was raised by trial counsel and
litigated on direct appeal: “We reject Marshall's clains that

t he death penalty statute and the aggravating circunstances are

unconsti tutional .” Marshall v. State, 604 So.2d 799, 805 n.5

(Fla. 1992).

In Cl ai mXXI'V, Appellant alleges that charging hi mw th both
premeditated and first-degree felony mnurder violated his
constitutional rights. He concedes that he raised this claimon
direct appeal. It is therefore procedurally barred. To
overcone the bar, Marshall clains that recent case |aw
aut hori zes reconsideration of this claim Specifically, he
urges that the issue nust be re-addressed in |ight of Schad v.
Ari zona, 501 U. S. 624 (1991). Schad does not change the law in
this area. Schad does not warrant readdressing this issue. In
Schad, the United States Supreme Court was presented with two
guestions: whether a first-degree nurder conviction under jury
instructions that did not require agreement on whether the
def endant was guilty of preneditated nurder or felony nurder is
unconstitutional, and whether the principle recognized in Beck

v. Alabama, 447 U S. 625 (1980), entitles a defendant to
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instructions on all offenses that are | esser than and included
within a capital offense as charged. The Court answered each
guestion in the negative.

Mar shal | seeks access to Grand Jury testinmony to determ ne
which theory the Grand Jury relied upon. This request 1is
unnecessary and i nproper.

Appellant’s last claim Claim XXV, alleges that Appell ant
is “insane” and cannot be executed. Appellant conceded in his
3.850 notion that this issue is not ripe and the claim was

properly summarily deni ed.

CONCLUSI ON

VWHEREFORE, based on t he foregoi ng argunents and aut horiti es,
the State requests that this Honorable Court AFFIRM the trial
court’s order denying Appellant’s notion for postconviction

relief.

Respectfully subm tted,

ROBERT A. BUTTERWORTH
Attorney Genera

DEBRA RESCI GNO
Assi stant Attorney Ceneral
Fla. Bar No. 0836907
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