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PRELI M NARY STATENMENT

Thi s proceeding i nvol ves an appeal of the denial of post-conviction
relief pursuant to Fla. R Crim P. 3.850 after a limted evidentiary
hearing. The following synmbols will be used to designate references

to the record in this appeal:

"R ___ " -- record on direct appeal to this Court;

"PCR ___ " -- record on instant appeal to this Court;

"Supp. PCR __ " -- supplenental record on appeal to this
Court;

Ref erences to ot her docunents and pleadings will be self-

expl anat ory.

REQUEST FOR ORAL ARGUMENT

M. Marshal | has been sentenced to death. The resol ution of the
issues involvedinthis actionw || therefore determ ne whet her he
lives or dies. This Court has not hesitatedto all oworal argunent in
other capital cases in a simlar procedural posture. A full
opportunity to air theissues through oral argunent woul d be nore t han
appropriateinthis case, giventhe seriousness of the clainsinvol ved
and t he stakes at i ssue. M. Marshall, through counsel, accordingly

urges that the Court permt oral argunent.
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STATEMENT OF THE CASE

Trial

M. Marshal | was charged by i ndi ct mrent dat ed February 16, 1989
withfirst degree nurder. Both M. Marshall and the victim Jeffrey
Henry, were inmates at the Martin Correctional Institute at the time of
the crinme for which Appel | ant was convi cted. Appellant plednot guilty
and presented a theory of self-defense at trial. Appellant'strial was
hel d i n Novenber and Decenber of 1989. Ajury returned a verdict of
guilty on first degree nurder. At the penalty phase, Appellant's
fat her was schedul ed by trial counsel to testify but he failed to
surface. Trial counsel was permttedto proffer Appellant's father's
anticipatedtestinony whichincludedthat "M . Marshall didwell in
school until his early teens when his ol der brother influenced himto
runthe streets and break the law, that M. Marshall's not her di d not
di scipline Marshall and all owed hi mto believe there woul d be no

consequences for his behavior; and that Marshal l's fat her | oved hi mand

Vil



requested alife sentence for his son." (PC-R14). Trial counsel
present ed no nental health witnesses, nolivetestinony fromfamly
menbers, and after being questioned ontherecord by thetrial judge,
Appel | ant wai ved his right to present any statutory mtigation. The
Appel | ant al so wai ved his right tothe judge readi ng and presentingto
the jury for their considerationjury instructions onthe statutory
mtigators. (R 2773).

Foll owi ng the conclusion of the penalty phase, the jury
recomrended a | i fe sentence wi t hout possibility of parole for 25 years.
On Decenber 12, 1989, the trial court overrode the jury's life
recommendat i on and sent enced Appel | ant to death. The trial Judge found
the informati on proffered by trial counsel regardi ng Appellant's
father's anticipated testinony not tobe mtigating. Thetrial judge
didfindas mtigationthe fact that Appel |l ant behaved wel | at tri al
and the fact that he entered prison at a young age. (PC-R 14).

On direct appeal, the Florida Supreme Court affirned the
convi ction and sentence, specifically findingthat the "recordinthis
case contains insufficient evidence to reasonably support thejury's

recommendation of life. Marshall v. State, 604 So. 2d 799 (Fl a.

1992), cert. denied, 113 U. S. 2355 (1993). Chief Justice Barkett, and

Justi ces Kogan and Shawconcurred in the affirmance of guilt but found
t hat "reasonabl e peopl e coul d differ as to the appropri ateness of the

deat h penalty, and the court's override was therefore i nproper." |d.



Post - Convi cti on

On January 29, 1999, Appellant filed his final anended 3. 850
not i on whi ch rai sed twenty-seven clains. On March 29, 1999, the State
filedits response. After thecircuit court held aHuff?! hearing on
April 14, 1999, the court ordered an evidentiary hearing onthree of
Appel l ant's clainms. Two of the three clains invol ved al | egati ons of
i nef fective assi stance of counsel at the penalty phase, the other claim
for whi ch a hearing was granted i nvol ved aBrady? vi ol ati on af fecti ng
the guilt phase of thetrial. Counsel for Appellant argued at the Huf f
hearing that ClaimlXin his Rule 3.850 notion, which specifically
al | eged t hat Appel |l ant was denied a fair trial due to a biased and
inmpartial jury, required evidentiary devel opnment.

The order follow ng theHuff hearingfoundclains |1, V, I X XX,
XX, XXVI and XXVI1 do not warrant an evi denti ary heari ng "because t he
notion and record in this case conclusively showthat Defendant i s not
entitled to relief.” "Claiml|IX is specifically denied as the
allegations allegedinthe attached affidavits inheredinthe verdict."

(PGR1829). dains |1, IV, VI, VII, Vi1, X XII, XIlI, XIV, XV, XV,

L Huff v. State, 622 So.2d 982 (Fla. 1993)

2, Brady v. Maryland, 373 U S. 83 (1963).

X



XVITT, XIX, XX, XIV, and XV® were found by the circuit court to be
procedural |y barred and di d not warrant a hearing. The circuit court
ordered a evidentiary hearingonCainms 11, XI, XVII, XXIlI. There
were no files or records attached i n support of the order. Begi nning
on August 23, 1999, the Crcuit Court conducted an evi denti ary hearing
| asting three days. 1In support of his allegations of ineffective
assi stance of counsel at the penalty phase, Appellant presented
testi nony froma psychiatrist, Dr. George Wods, a neuro-psychol ogi st
Dr. Ruth Latterner, three of M. Marshall's brothers who were rai sed in
t he same househol d as M. Marshall, five cousins of M. Marshall each
of whomspent tinevisitingor livinginM. Mrshall's chil dhood hone,
lead trial counsel Aiff Barnes as well as the second chair attorney at
trial David Golden. In support of theBrady claim Appellant called as
Wi t nesses i nmat e Geor ge Mendoza, i nmate David Marshall (norelationto
t he appel l ant), and fornmer Departnent of Corrections enpl oyee Kerry
Fl ack. The State presented as witnesses investigator Ed Sobach,
i nvestigator Howard Riggins, thetrial prosecutor John Spiller, and Dr.
Joel Kl ass, the psychiatrist appointed by thetrial court to assi st
Appel l ant at trial.

After both the State and Appellant submtted post-hearing

menor andum the Grcuit Court issued an order on April 18, 2000 denyi ng

3, It is apparent that the last nunerals referred to as XIV
and XV was an error and were intended by the [ ower court to be XXV
and XXV.

Xi



Appell ant's Rul e 3.850 notion. After tinely filing his Notice of

Appeal , this Appeal follows.
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SUMVARY OF ARGUMENTS

1. M. Marshall maintains the necessity of an evidentiary hearing
and/or relief inthe formof anewtrial or penalty phase on nunerous
claims raisedinhis Rule 3.850 Mbtion. However, Claiml X, thejury
m sconduct claimparticularly requires evidentiary devel opnent. daim
| Xstates that M. Marshall’ s due process ri ghts were vi ol at ed when he
was deprived of hisright toafair andinpartial trial by jury. (PC
R 1598) Al though claiml X contai ned specific allegationstothe jury
bei ng tainted by racial remarks, racist jokes and the readi ng of
newspaper articlesinviolationof thejudges orders, thelower court
deni ed a hearing on Cl ai ml X because "the all egations allegedinthe
attached affidavits inheredintheverdict." (PC-R1829). The | ower
court failedto attach any files or records refuting M. Marshall's
al l egations. The |lower court's denial of an evidentiary hearing
regarding the deprivationof afair andinpartial jury interconnects
wi th other clainsincluding M. Marshall's cl ai mof i nnocence of first
degr ee nmur der whi ch was supported by the juror affidavits. The noti on,
files and records in this claimdo not concl usively showthat M.

Marshall is entitled to no relief.

2. The lower court erredindenying M. Marshall's cl ai ns of

i neffective assi stance of counsel at the penalty phase, as well as



trial counsel's failureto secure aconpetent nental health expert to
assi st at boththe guilt and penalty phases of trial. The lower court
denied relief notw thstanding that the factual findingsinhis order
denying relief conclusively denonstrate that trial counsel failedto
conduct a reasonabl e i nvestigation of M. Marshall's background,
unreasonably failed toinvestigate and present avail abl e statutory and
non-statutory mtigation, and unreasonably fail ed t o obtain a conpet ent
mental health expert despite clear indications of psychol ogi cal
di sorders. The |l ower court erred by statingin conclusory | anguage,
that trial counsel was not ineffective for failing to send an
investigator to Liberty Gty, the ghetto where M. Marshall was rai sed.
The | ower court al so erred by sinply concluding that trial counsel was
not ineffectivefor failingtocall Dr. Klass as aw tness. The | ower
court failed to consider the reasonabl eness of trial counsel's
decisions. Inlieuof any files or records or evidence denonstrati ng
that M. Marshall isentitledtonorelief, thelower court's order
sinply offers conclusory |anguage that trial counsel was not

i neffective.

3. The | ower court erred in finding that the State did not
wi t hhol d excul patory i nformation that a State's key wi t ness was of fered
a deal to testify against M. Marshall in violation of Brady v.

Maryl and. The | ower court further erredinfindingthat the State did



not knowi ngly present fal setestinony at trial4 Both George Mendoza,
who testified at trial, and David Marshall who gave the State
i nformati on and sworn testinony beforeagrandjury, testifiedat the
evidentiary hearing that they were offered a prom se to be housed
together if they testified against MatthewMarshall. This promseto
be housed t oget her was never di scl osed to t he def ense, nor was Geor ge
Mendoza prevented by the State fromfal sely testifying at trial that he
was not prom sed anyt hing i n exchange for his testinony. Contraryto
t he |l ower court's conclusionthat there was no prom se to be housed
together, M. Marshal | presented unrefuted evidence t hat Geor ge Mendoza
and Davi d Marshal | were i ndeed not only housed in the sanme institution,
but in the sane prison cell over the course of nearly ten years.
Evi dence was presented and unrefuted that within a few days after
testifyinginfront of the grand jury, both George Mendoza and Davi d
Marshal | were transferred to Avon Park Correctional Institution where
t hey shared a cell for eight and a hal f years. After which, they were
both transferred to Lake Correctional Institution where they shared a
cell for an additional ten nonths. The | ower court's acceptance of the
State's positionthat no prom ses were made i s si nply unreasonabl e in

i ght of the evidence presented at the evidentiary hearing.

4 The deli berate deception of a court and jurors by
presentation of known fal se evidence is inconpatible with the
rudi mrentary demands of justice. Gglio v. United States, 150 U.S.
150, 153 (1972).




4. The lower court erred by failing to conduct a proper
cumul ative error anal ysis. The order denyingrelief sinply assertsin
concl usory | anguage that the cumul ative effect of all of M. Marshal |l's
claims and the evidence adm tted to support themdoes not showt he
defendant is entitledtorelief. Notw thstanding this inadequate
concl usi on, the sheer nunber of errors at trial, theissues raised on
di rect appeal, the i nproper override of the jury's reconmendation of a
life sentence, theineffective assistance of counsel Appellant received
at both the guilt and penalty phases, theBrady and G 1glio violations,
t he deprivati on of due process suffered by Appel | ant frombei ng deni ed
a conpetent nental health expert, and all of the clains for which
Appel | ant di d not receive an evidentiary hearing, cumul atively indicate

t hat Appellant's conviction and sentence are unreliable.

5. The lower court erred by summarily denyi ng meritorious clains.
The | ower court's order denying post-convictionrelief fails to provide
any reason for denying Appellant's Rule 3.850 clainms for which no
evidentiary hearing was held. There were norecords attachedto the
order, and aside fromd ai ml X, there was no rati onal e provi ded for why
t hese claims should be denied w thout an evidentiary hearing.

Thi s Court has stated many tinmes t hat under rul e 3. 850, a novant

isentitledtoan evidentiary hearing unless the notion, files, and



records concl usively showthat the novant is not entitledtorelief.

Fla. R Crim P. 3.850(d); e.g. Provenzano v. Dugger, 561 So. 2d 541,

543 (Fla. 1990); Harichv. State, 484 So. 2d 1239, 1240 (Fla. 1986),

O Callaghanv. State, 461 So. 2d 1354, 1355 (Fla. 1985). To support

summary deni al without a hearing, atrial court nust either stateit's
rationaleinits decisionor attach those specific parts of therecord

that refute each claimpresented in the notion. Anderson v. State, 627

So.2d 1170, 1171 (Fla. 1993); citing Hoffman v. State, 571 So. 2d 449,

450 (Fla. 1990) (Hoffman 1).

ARGUMENT

ARGUMENT |
THE LONER COURT ERRED | N DENYI NG AN EVI DENTI ARY
HEARI NG ON MR, MARSHALL’S CLAIM OF JUROR
M SCONDUCT.
Mat t hew Marshal |’ s Motion al | eged t hat he was denied his right to
a fair an inpartial jury based on juror m sconduct. ClaimlIX
specifically asserts that racial remarks, raci al jokes and use of non-
evidentiary outside materials by the jury deprived Matt hew Marshal | of
due process and hisright toafair andinpartial trial by jury. (PC

R. 1598) Post-conviction counsel asserted M. Marshall's right to an

5



evidentiary hearing on daimlXat theHuff hearing. Counsel stated,
"...the main claimthat I'’malso interested in the court taking
evi dence on, is Claim9 whichis the juror m sconduct issue...”(2M
Supp. PC-R 1912). Despite the fact that Claiml X contai ned these
specific allegations that the jury was tainted by racial renmarks,
raci st jokes and t he readi ng of newspaper articlesinviolationof the
judge’ s orders, the |l ower court denied M. Marshall’s request for an
evidentiary hearing. For reasons not specifically explained, the
| ower court found these allegations “...inheredintheverdict.” (PC
R 1829)

Attached to Claiml X is a signed affidavit by a nenber of the
Fl orida Bar, Ronald B. Smith, who had noinvolvenent in M. Marshall's
case. M. Smith's affidavit presents specific allegations of raci al

bi as and other jury m sconduct as foll ows:

|, RONALDB. SMTH, duly |icensed to practice | aw
inthe State of Florida since 1977, and havi ng
been duly sworn or affirned, do hereby depose and
say:

1. After the trial of Matthew Marshall, |
received a tel ephone call froma woman who was
callinginreferencetoaclient of mneto whom
she was rel at ed.

2. Inthe course of our conversation, she becane
upset and sai d she woul d never serve on anot her
jury. She had told me she had served on a jury
for the Matt hewMarshal | trial which she sai d was
atrial about an i nmate who had been kill ed. She
went on to say t hat she was appal | ed by what t he
jurors were doing during that trial. She said
sone jurors deci ded before the trial was over
t hat Matt hew Marshal |l was guilty. She sai d sone
jurors toldjokes about Matt hew Marshall. She

6



said the joking was racial. 3. She also said
t hat before the end of the first phase of the
trial, some jurors had announced t hat t hey were
going to vote for a guilty verdict and a life
sent ence because t hey want ed Matt hew Marshall to
go back to prison and kill nore black inmates.
4. She al so saidthat the judge toldthemnot to
read anyt hi ng about the trial or wat ch anyt hi ng
on tel evision about the trial. Then she said
that sonme jurors did read articles about the
trial and tal ked with each other about the
articles they had read.

5. This wonman was real | y upset because everyone
on the jury had taken an oat h and now she was not
sure what to think about the jury system

6. | have nade attenpts to renenber t he nanme of
this woman and sinply cannot recall it.

(PC-R 1708-1710).

After these facts energed, afewjurors were contacted before a
| ower court enjoined any further jury interviews. The affidavits which
wer e obt ai ned further bolster M. Smth's affidavit regarding jury
m sconduct. The statenments fromthe jurors indicate that the
convi cti on was based on a “deal ” and “trade-off.” (PC-R 1711-1712,
1713-1714) Juror Judy Cunni ngham st at ed:

2. During the course of the guilt phase
deli berations, | toldthe other jurorsthat | did
not bel i eve that the state had proven their case
beyond a reasonabl e doubt. | was not sure M.
Marshal | was guilty as charged. | alsomade it

clear toother jurors that I woul d not vote for
death in this case.

3. | only conprom sed ny true feelings regarding
t he case because the ot her jurors di d not want a
hung jury toresult. | voted for first degree

mur der only when it was agreed that there woul d
be avote for liferecomendationand it woul d be
unani nous. At |east | was relieved of theworry
that M. Marshall woul d be executed.



(PC-R 1713-1714).

The | ower court’s denial of Matthew Marshall’s notion was a
fundanental error. The evidence presentedinthe affidavits required
an evi denti ary heari ng based on t he overt acts of juror m sconduct.
| ndeed, based solely on the affidavits presented, the | ower court
shoul d have immedi ately ordered a new trial.

Fl ori da's evi dence code hol ds that jurors are not conpetent to
testify astoany matter which “inheres” intheverdict. Fla. Stat. s
90.607 (2)(b). (1997). Notwi thstanding this rule, this Court has
consistently heldthat jurors are permttedtotestify about "overt
acts which mght have prejudicially affectedthe jury inreachingtheir

deci si on. Powell v. Allstate | nsurance Conpany, 652 So.2d 354,

356(Fla. 1995)._See State v. Ham lton, 574 So.2d 124 (Fla. 1991).

I naseries of cases, this court and ot hers have expl ai ned t he
t ypes of m sconduct whi ch do not i nhereinthe verdict and constitute
error. The two nost egregi ous and prejudicial acts of juror m sconduct
are racial remarks and the reference to outside sources such as
newspaper articles. Both these types of m sconduct occurred during
Matt hew Marshall s trial asreflectedin M. Smth' s affidavit. 1In
Powel | , this Court heldthat racial jokes nade by an all white jury
about a black plaintiff constituted overt acts whichtaintedthejury's
verdict. Powell at 357. In Powell, this Court held that:

[I]t would be inproper, after a verdict is
rendered, to individually inquire into the
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t hought processes of ajuror to seek to di scover
sone biasinthejuror's mnd, |likethe racial
bi as i nvol ved here, as a possi bl e notivation for
t hat particular juror to act as she did. Those
i nner nost t houghts, good and bad, truly inherein
t he verdi ct. But when appeal s to racial bias are
made openly anong the jurors, they constitute
overt acts of m sconduct. This is one way that
we attenpt to draw a bright |ine.

Thi s court declared "the i ssue of racial, ethnic, and religi ous bi as
inthe courtsisnot sinply amtter of political correctness to be

brushed aside by a thick-skinned judiciary." [|d. at 357.

In United States v. Heller, 785 F.2d 1524 (11th Cir. 1986),

jurors made anti-semticjokes andtoldstories usingthe word "nigger"
during deliberations. The judge | earned of this information and ordered
del i berations to cease. After askingthe jury if they could still
deli berate fairly, he all owed deli berations to continue. 1d. On
appeal , the El eventh G rcuit reversed concl udi ng t hat “conment s made by
the jurors displayed the sort of bigotry that clearly denied the
def endant, Heller, thefair andinpartial jury that the constitution
mandates. " |d. at 1527.

The raci st comments alleged in Ronald B. Smth's affidavit
certainlyrisetothelevel of overt acts of jury msconduct. 1|n 1995,

the Court inWight v. CTL Distribution, I NC , 650 So.2d 641, 642 (2nd

DCA 1995), relying onPowel | and Bapti st Hospital of Mam , Inc. v.
Mal er, 579 So.2d 97 (Fla. 1991), ordered an evi denti ary heari ng when a

juror cane forward and confessed that during deli berations, "she heard
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several nenbers of the jury say they did not want to award anything to
a fat bl ack worman on wel f ar e who woul d si nply bl owt he noney on | i quor,
cigarettes, jai alai, bingo, or the dogtrack." Relying onPowell,
the court "found the making of racial jokes and racially biased
statenents by jurors to each other to be overt acts of m sconduct
rat her than m sconduct which inheres in the verdict." |d. at 643.

The racial remarks all egedin Ronald B. Smith's affidavit are of
the type so insidious and filled with racist contenpt that it is
i npossible to believe Appellant's jury was fair and inpartial.
Furthernore, racial jokesinthe context of jury deliberations should
not be taken lightly in any proceeding nuch lessinafirst degree
mur der case where the defendant'slifeisliterally ontheline. The
jurorsinM. Marshall's case did not keeptheir racial biasintheir
own nm nds, instead, they openly made raci al j okes and stated that M.
Mar shal | shoul d be sent back to prison sothat he could kill nore bl ack
i nmat es.

The jurors inthis case al so consul ted non-evidentiary materi al
in direct contravention of the trial court’s instructions. This
m sconduct al sowarrants a newtrial. |nanother series of casesthis
court and ot hers have det er m ned whi ch ki nds of i nformati on recei ved by
the jury fromoutsi de the courtroomdo not i nhereintheverdict. This

Court inDevoney v. State, 717 So. 2d 501 (Fl a. 1998), surveyedthe

ki nds of jury m sconduct which justified “an attack upon a jury
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verdi ct” incl udi ng: rel ati ng personal know edge of non-record facts

to other jurors, Russ v. State, 95 So. 2d 594 (Fl a. 1957); an assertion

that ajuror receivedinformation fromoutside the courtroom Carcasses
v. Julien, 616 So.2d 486 (Fl a. 3d DCA 1993); allegations that jurors
read newspapers contrary to court orders or |ied about know edge of an
i ncident inparkinglot where jury threats m ght have been nmade do not

inhere inthe verdict, Senti nel Conmuni cati ons Co. v. Wat son, 615 So. 2d

768 (Fla. 5th DCA 1993); allegations that a courthouse custodi an urged

jurorstogivealargeawardtothe plaintiff, _Internati onal Uni on of

Operating Eng'rs Local 675 v. Kinder, 573 So.2d 385 (Fla. 4th DCA

1991) .

I n Senti nel Gommuni cations GCo. v. Watson, 615 So. 2d 768 (Fla. 5th

DCA 1993), the court specifically held that juror m sconduct, such as
readi ng newspapers contrary to court orders, does not i nhereinthe
verdict. In paragraph 4 of Ronald B. Smth' s affidavit cited above,
the juror stated that the “..judge told themnot to read anyt hi ng about
thetrial or watch anyt hi ng on tel evi si on about thetrial. Then she
saidthat some jurors didread articles about thetrial andtal ked with
each ot her about the articles they had read.” (PC-R 1708-1710)
According to the cases cited above, such “outsi de influences” do not
inhereintheverdict. It isclear that M. Marshall’ s jury referredto
out si de sources and read newspaper articles after the court adnoni shed

t hem not to.
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The true extent of the racial bias, racial jokingandinfluences
of non-evidentiary, outside naterial at the expense of M. Marshall's
constitutional right to a fair trial, remins unknown because
Appel | ant was not permtted by the | ower court to present all of the
jurors as witnesses during an evidentiary hearing. The case | aw
pr esent ed above denonstrates that the all egati ons in attorney Ronal d
Smth's affidavit are overt acts that do not i nhereinthe verdict.
The | ower court's finding that the allegations allegedinthe attached
affidavitsinhereintheverdict iscontrarytothis Court's previous
opi ni ons.

The | ower court's denial of an evidentiary hearing regardi ngthe
deprivation of afair and inpartial jury interconnects with other
constitutional violations asserted by M. Marshall, including M.
Marshal l's claimof innocence of first degree nurder which was
supported by juror affidavits. (See ClaimXVlill, PC-R 1666-1669) A
revi ewof the record supports the theory that Jeffrey Henry was kil l ed
inself-defense. Matthew Marshall was def endi ng hi nsel f when a fi ght
erupted withinthe cell (R 2027,2429,2026). There were of fensive
wounds on Jeffrey Henry (R 2056). Al of the major injuries received
by Jeffrey Henry coul d have occurred by successi ve bl ows transpiring
withinamtter of "seconds" (R 2057). Dr. Hobin could not have rul ed
out Jeffrey Henry as the aggressor (R 2058). Clearly, afair and

inpartial jury could have rejected first degree nurder and voted for a
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| esser degree of guilt or found Jeffrey Henry was killed in self-
def ense.

In M. Marshall’ s case, theideathat twelve white jurors, who
wer e not convi nced beyond a reasonabl e doubt that M. Marshal |l was
guilty of first degree nmurder, would nmake a deal to convict M.
Mar shal | and agree onalife sentence sothat he couldreturnto prison
and kil |l nore bl ack i nmat es shoul d shock t he consci ence of any court.
Because the notion, files, and records do not concl usi vely showt hat
t he novant is not entitledtorelief, thelower court's denial of an
evidentiary hearing was in error.

As denponstrated above, an evidentiary hearing was certainly
warranted inthis case. MtthewMarshall however, contends t hat an
evi dentiary heari ng woul d be a wast e of judicial econony and urges this
court, based onthe strength of the affidavits presentedtothelower
court toforegothe formalities of an evidentiary hearing and i nst ead

i medi ately grant a new trial.

ARGUMENT | |

THE LOVWER COURT ERRED | N DENYlI NG APPELLANT' S
CLAI M5 OF | NEFFECTI VE ASSI STANCE OF COUNSEL
RESULTI NG FROMTRI AL COUNSEL’ S FAI LURE TO CONDUCT
REQUI RED | NVESTI GATI ONS AND SECURE A COVPETENT
MENTAL HEALTH EXPERT TO ASSI ST AT BOTH THE GUI LT
AND PENALTY PHASES OF TRI AL
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A. TRI AL COUNSEL' S FAI LURE TO | NVESTI GATE DENI ED APPELLANT HI S
CONSTI TUTI ONAL RI GHTS TO PRESENT AVAI LABLE M Tl GATI NG EVI DENCE
DURI NG HI S PENALTY PHASE (CLAIM I11)

The | ower court's order denyingrelief and hol di ng t hat Matt hew
Marshall’s trial counsel, Ciff Barnes, did not render i neffective
assi st ance of counsel, presents a shal |l ow, wat er ed- down ver si on of the
evi dence presented at Appel | ant' s post-conviction evidentiary heari ng.
Contrary tothe lower court’s factually thinorder, therecordinthis
case unequi vocal Il y establi shes the al | egati ons of defi cient perfornance
by trial counsel and prejudice during Appellant's penalty phase.

I n order to prove an i neffective assi stance of counsel claim a
def endant must establish two el ements:

First, the defendant nust showthat counsel's
per f or mance was deficient. This requires show ng
t hat counsel made errors so serious that counsel
was not functioning as the "counsel" guar ant eed
t he def endant by t he Si xt h Anrendnent. Second,
t he defendant nust show that the deficient
performance prejudiced the defense. Thi s
requi res show ng t hat counsel's errors were so
serious as to deprive the defendant of a fair

trial, a trial whose results are reliable.

Ri echmann v. State, 25 Fla. L. Weekly S163, 25 Fla. L. Weekly S242,

2000 WL 205094 (Fla. 2000); Strickland v. WAshi ngton, 466 U. S. 668

(1984); see also Rutherfordv. State, 727 So. 2d 216 (Fla. 1998); Rose

v. State, 675 So.2d 567 (Fla. 1996). Ineffective assistance of counsel

clai ms present a m xed question of | awand fact subject to plenary
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revi ew based on theStrickl and test. See Rose v. State, 675 567, 571

(Fla. 1996). This requires anindependent reviewof thetrial court's
| egal conclusions, while giving deferencetothetrial court's factual

findings. Riechmann v. State, Supra. Al t hough the | ower court’s

order | acks detail, the court’s factual findi ngs anply support the
al | egati ons of deficient performance and prej udi ce during Appellant's
penal ty phase. The |l ower court's order reflects that M. Marshall’s
trial attorney didvery littletoinvestigate for mtigation.(PCR
2709-2711) The court al so found that M. Marshall’s trial attorney was
counsel on several other capital cases sinmultaneously to Appellant's
case. (PC-R 2709)

Aparticularly egregious failure of counsel was his failureto
obt ai n an i nvesti gat or who coul d have recovered critical mtigation
evi dence on Appel | ant’ s behal f. The | ower court's order recounts tri al
counsel 's testinmony that the Public Defender's Office had one and
sonetines two i nvestigators. One of the investigators was a woman and
trial counsel declinedto send her to Liberty City, Mam , hone of
Appel l ant. (PC-R2713). Rather than take the sinple and obvi ous st eps
of asking the court for a special investigator or personally traveling
toMam tospeak withrelatives about Appel | ant's troubl ed past, tri al
counsel inexcusably relied sol ely on conversations with Appel |l ant. (PG
R 2714). Trial counsel admtted that any evi dence t hat m ght have

expl ai ned Appel | ant' s behavi or woul d have been i nportant evi dence for
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hi s defense. 1d.

The trial court's order denyingrelief reflects only a pal e shadow
of the testinony presented duringthe post-conviction hearing. In
particular, the | ower court's order fails to provide an adequate
account of the utter | ack of i nvestigati on and subsequent defi ci ent
performance by trial counsel. Duringthe hearing, trial counsel coul d
offer only the nobst unreasonabl e and nmeager of excuses for not
conducti ng a proper background i nvestigation, failingto secure an
i nvestigator, or actually finding and interview ng Appellant's fam|y.
The foll owi ng testinony by trial counsel provides the essence of why no
reasonabl e i nvestigati on was conduct ed:

Q (Donoho): WAs there aninvestigator in Martin
County that you could have used?

A: (Barnes): | think there was an i nvesti gator,
but likel say, it was a femal e i nvesti gator and
| woul d not have sent her i nto urban Dade County
| ooki ng for wi t nesses, that woul dn't have been
safe for her. W wouldn't have done that.

Q Was there an investigator, a male
i nvestigator, you sai d maybe she was one of two
i nvestigators?

A: There may have been a mal e i n I ndi an Ri ver or
| think it was an elderly guy. And | don't
bel i eve we woul d have sent hi mi nt o Dade County,
either. (PC-R 2358).

Q Didyouat any tine notionthe court for fees
toall owyou to get the professional investigator
toinvestigate mtigation on behal f of Matthew
Mar shal | ?
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Q D dyou yourself ever think about drivinginto
Liberty City and investigating the case?

A: No. Did | think about it? | thought about it.
Did | doit? No, | didn't doit. (PC-R 2360).
Q But yourecall him(Appellant's father) giving
you names of brothers?

A: Yes ma' am
Q Do you recall how many brothers?

A: Looks |i ke five brothers with ages. Brindl ey
was 27 at thetinme. Matthew24. Percy 23. Looks
li ke Marvin 19 and Ted, 18.

Q So you at | east knewthe names of his famly
menbers you could have contacted?

A: | knew their nanes.

Q Didyou do a Departnent of Corrections check
to fi nd out whet her any of themwere i n cust ody?

A No, | didn't do that at all.

Q Is that something you can do when you are
| ooking for witnesses?

A: | think you can.

Q Now, obviously, we al ready t al ked about you
not going to Liberty City and not sending an
i nvestigator togoto Liberty Gty, but could you
or an investigator have gone to Liberty City
wher e t hese boys were raised all their Iives and
| ooked for the brothers?

A: Physical |y we coul d have. Wien | t hought about
it, I knowthat | thought, nunber one, it's a
crime area; and nunber two, | don't have a cl ue
astowheretostart; andthree, | really didn't
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have any | eads t hat t ook me down t her e ot her t han
just | want to say a fishing expedition because
that's what you probably do first in capital
cases. | really didn't have any | eads that |
m ght obtain in his favor.

Q Do you think that it woul d have been good to
at least talk to the brothers to see what they
had to say?

A: I nevery capital case you should talk to as
many fam |y nmenbers, friends, everyone that you
can. | didn't sit through testinony here, but I
mean, every capital case you should do that, if
you can. And if you think they have sonet hi ng
good to say.

Q You say good to say, isthat al ways t he case?
What do you nmean by good?

A: 1t's not always the case and probably, as I
said, you should probably talk with them
regar dl ess of whet her or not they have anyt hi ng
tosay. Youdon't knowuntil youtalk tothem
(PC-R 2360-62).

Counsel had t he nanmes and ages of Appel |l ant’s four brothers but
made no attenpt to | ocate or speak with them There were many
i nportant pieces of informationthat trial counsel had to work from
but failedto pursue. WMatthewMarshall providedtrial counsel with
t he name and address of his Aunt Barbara. Trial counsel tw ce sent
| etters to Aunt Barbara with no response. (PC-R2709-2710). Eventhe
meager i nvestigationthat trial counsel did conduct, such as obtai ni ng

school records and speaki ng with Appel lant's father, a grotesque child

abuser, should haveraisedaredflagtotrial counsel that athorough
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i nvestigati on needed to be done. (PC-R 2711) Appel | ant' s fat her
reportedtotrial counsel the nanes of Appellant's brothers but stated
he “di sowned” themdue to their bad behavior. (PC-R 2711) M.
Marshal |’ s father al so reported that appel | ant's ol der brot her Brindl ey
Marshal | had | ed Matthewintoalife of crinme, and that Aunt Barbara
was on drugs and "she doesn't knowif the sunis shining." Id. 1In
fact, as described further bel ow, Appellant’s father only “di sowned”
his sons in his brief conversations with counsel in order to cover up
t he years of brutal nmental and physi cal abuse he inflicted on Appel | ant
and his famly. Even though he had never | ooked for or spoken to them
trial counsel |istedthree of Appellant’s brothers as witnesses for the
penal ty phase. He alsolisted M. Marshall’s father but neither he nor
unsurprisingly the uncontacted brothers, showed up at trial.ld. In
fact, as the post-convictiontestinony of trial counsel indicates, the
proffer he presented at trial, inlieuof actual |ive testinony by
fam |y menbers, was i naccurate and clearly indicates the father’s
pat ent di shonesty:

Q (Donoho): Now, | went over this with one of

t he experts, but just torem nd you about what it

says, do you recall | ooking at the grade point

average inthird, fourth, fifth, and sixth grade

and noticing the nunbers beinginthefifties and

noticing the chart across the top sayi ng si xty-

ni ne and bel ow equals an "F"?

A: | recall he had terrible grades al nost
t hr oughout his school years. Ds and Fs nostly.
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Q Canyoutell uswhyit isthat you put in your
prof fer that he had beautiful grades know ng t he
i nformation that you got fromschool regarding
the actual bad grades?

A: | don't recall why | woul d have done that. |
don't recall why | didthat. The proffer was at
atinme after we had been at trial for four or
five, six days. | didn't introduce, |I don't
bel i eve, the school records and | probably didn't
recall how bad they were. In sone famlies if
there had been any Bs and Cs in there, sone
fam |ies think those are beautiful grades. And
| didn't -- likel say, | didn't want tofilter
out for the court or thejury -- | didn't want
to-- evenif he had said, as apparently he said,
t hat he had beautiful grades, | don't know how
woul d have edited that if I mintroduci ng what
" mtrying to convince the court i s his accurate
statement made by him In other words, |
woul dn' t change what he saidto neet the facts if
that's what he told ne.

Q Right. But I et me ask youthis. Does the fact
that early school records, because | think --

A: Hi s account is at odds with the accurate -- |
mean, withreality. Inretrospect, they weren't
beauti ful grades, they were terrible. But I
think -- eventothis day | don't think | would
have edited t o say sonet hing el se. (PC-R 2364-
65) .
Trial counsel’s failuretoinvestigate prejudiced M. Marshall.
The | ack of investigation kept the jury and the trial court from
hearing the true extent to whi ch Matthew Marshal | suffered at t he hands
of his father. The |lower court's brief account of the Appellant's

fam |y nmenber' s testi nony grossly di m ni shes t he extrene nature of the

abusi ve envi ronnment i n whi ch Appel | ant was rai sed. The live testinony
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presented at the evidentiary hearingis dissimlar innmgnitude andin
substance fromthe | ower court's terse findings of fact: "M . Marshall
grewupinthe Liberty Gty section of Mam , Dade County, Florida, an
area known for street violence, prostitution, and drugs. M.
Marshal |'s father is charged to have been an al cohol i ¢ who abused
Marshall as a child and beat himand his brothers with various
i nstrunents. M. Marshall's father al sois accused of engagi ng i n open
infidelity while married, and physi cally abusi ng and hum liatinghis
wife.” (PGR2721). Appellant's brothers alsotestified"their nother
suffered fromnental disorders, talked to herself, and practiced
voodoo." Id. Thetrial court's order notes that the testinony rel ating
t o abuse was present ed by Appel | ant' s brot hers, two of whomhave f el ony
conviction records. The order further summari zes t hat Appel | ant
presented testinony fromfive cousins who "tell al so of the viol ence
t owar d t he def endant and hi s not her and of defendant's father's daily
drinking habits." 1d. "Each of themwas availabletotestify in 1989,
but none was called as a witness at defendant's trial." 1d. at 2722.
The severity, frequency and atroci ousness of the abuse far
exceeded this sterilerendition of the facts. As corroborated by three
of Appellant's brothers and five cousins, the abuses suffered by
Mat t hew Mar shal | wer e shocki ng and horrific and constituted vital
mtigation evidence seem ngly ignored by the | ower court:

Q (Vel eanu): When you sai d that he used to beat
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you, | want you to clarify what that neans.

A: (Brindl ey Marshal |'): There was no spanki ng. My
fat her used extension cords. (SIC). He used tree
branches. He used what ever he coul d have gotten
hi s hands on, you know. Wen he whopped us with
an ext ensi on cord or whooped you acr oss your back
or face or shoulder, it's goingto open up. Wy
skin had been broken up a lot.

Q Didit happen to Matthew?
A: Me and all my brothers.

Q He would hit you with an extension cord and
cut your skin open?

A: My fat her was so tensed up he woul d duct tape
us wi th duct tape, our hands first. He used to
take off all our clothes, strap us in the
bedroom what ever roomwe were in. And he'll nake
us take of f our cl othes and he' Il duct tape us.
Take of f all our cl ot hes, duct tape our hands and
feet and commence on whi pping us. (PC-R 2119).

Q@ Wuld it be fair to say throughout your
chi |l dhood you al ways |ived under the fear you
m ght get beat today from your father?

A: That was the main thing. W tried to avoid
hi mas nuch as possi bl e. You know, |ike | said,
he used to beat us so bad we started fearing for
our life. | mean, he abused us to the point
where he cut off all our hair. Hetriedtolow
grade us as nuch as he can. Because all of us
had | ong hair. Li ke now, my hair was | i ke this.
He figuredthat's his pride and joy. Pierced ear.
We all had |long hair, off.

Q How would he cut it off?
A: No barber shop, just cut it off. Too

enbarrassed to goto school. It got tothe point
where he used to beat Matt so bad, ne and him
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we' d sl eep out inthe yard, you know. W had a
t ool shed inthe back yard and ne and Matt woul d
sleep in the tool shed.

Q Is the tool shed, the doghouse?

A: Call it the doghouse, the dog sl ept inthere.
Was there a bed in the tool shed?

No.

Was there running water?

None.

Q 2 QO 2 QO

Where woul d you sl eep?

A: Sleeponthe floor. Get a bl anket or what ever
t he case m ght be. Soneti nmes our nom she knew
howbad it was, and she woul d sneak us a bl anket
out there and ne and Matt woul d sl eep i n t he back
yard.

Q@ It was concrete?

A: Yeah, concrete. But Pop's started to get
smart. Likethe boys ain't com nginthe house,
where they at. He got smart and caught us inthe
tool shed a fewtinmes. First he threw us a
bucket of cold ice water to wake us up

Q You woul d be sl eeping?

Yeabh.

How bi g a bucket ?

A

Q

A: Five gallon bucket.
Q A big yard bucket?
A

Yeah. Throw the water on us. (PC-R 2125-25)
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A: (Brindley Marshall): ... There's a health
clinicthat's behindour house. W usedtoclinb
up on the roof.

Q \Why?

A: We clinmbed up there and we used to sl eep on
top of the clinic roof just to avoid him

Q Where would you sl eep?
A: On the roof.
Q Was there beds up there?

A: No. W used to take bl ankets up there. He had
a bl anket and | had a bl anket. Sonetines it

woul d usedtorainonus. | preferredto sleep
intherainwhere he couldn't catch us or catch
hi m

Q How many tines did you sleep on the roof?
A: Nunerous tines.
Q More than twenty?
A: Probably nore thanthat, it becane part of our
l'ivelihood. (PC-R 2126).
Appel | ant' s father al so physically and enotional ly battered t he boys'
not her:

Q when you say he sl apped her, did you ever see
hi m punch her |ike he would punch you?

A: W seenit. I'mgoingtoget tothat. They
areinaroom you hear punches, stop, stop. She
was tryingtorun out of the room G ab her head
by t he back of the hair pulling her back inthere
or whatever. She tried to get out of there.

Q You saw that with your own eyes?
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A Me, Matt, Percy, we sawthem It usedto piss
us of f. W were young, we were | i ke, what can we
do. At thetine, we are thinking, hey, man, this
man i s beating our nom and heis goingto kill
her. But us being afraid of our dad, if we are
going to say sonmething like you're wong, |
bel i eve we woul d have been dead. So he asked us,
what the hell are you all |ooking at. W just
put our head down and shy away and goin aroom
Because i f we sat there and | ooked -- he knew he
was wrong, but if we stood up |like that, I
beli eve we woul d have been dead.

Q Do you nmean that literally?

A: Literally, yeah. (PC-R 2130-31).

Q Woul d he ever beat you or your not her or your
brothers in public?

A: | remenber onetinme | was at t he barber shop
and | was getting ny haircut and ny cousin Dwel |y
cane around there. And he said, man, Pop's got
your manma out si de beating the hell out of her.

| said, man, you serious. | knowthat he's not
| yi ng because he' s not just goingto cone out and
tell me nothing. | said|l'll be back. | got

around there, Matt was standi ng t here, Percy was
standing there, across the street though.

Q Matthewand Percy, your ot her brothers were
al ready there?

A: Standi ng across the street. They were too
afraid to go near the yard. So |I'm /| ooking.
He' s beati ng our nromand he pul | ed on her hair.
Got her by the hair and punchi ng her face and
chest and all of that. And she was tryingto get
her head on t he ground and he was hol di ng her and
punchi ng on her face. And then he tore her top
part of f and t hen her breast and all was falling,
hangi ng out. And all the nei ghborhood peopl e
were laughing likeit was funny. It wasn't funny
tous. It got tothe point wherel was ready to
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kill. | was ready to kill. That's my nom
that's nmy -- that's the | ady that had nme. You
under st and what |'m sayi ng? (PC-R 2133).

Q Didyou or Matthewever get beat where ot her
nei ghbor hood children would see as well ?

A: Oh, yeah.
Q Could you explain that?

A: Acoupleof times | cantell you where he took
our clothes off getting ready to beat us. | got
away, but | ran outside butt naked and he cane
behi nd me and beat us i nthe yard and peopl e wal k
past | aughi ng.

Q Didyou ever see Matt hew bei ng beat naked in
t he back yard?

A: He did the sane thing to Mtt.

Q Was that anisolated incident or didit happen
nore than once?

A That time hedidit tone, | don't know how
many tinmes he did it to Matt.

Q But you saw it on nore occasions than he?
(SIC

A: The point is, it'snoreal regular beating, it
ain't no regul ar beating. My Pop's didn't
believe in what is a spanking. These kids, he
woul d | augh, that's that, what's a spanki ng. M
dad | ooked at us as nen. We were nen to hi mand
he beat us like men. (PC-R 2134).

Appel I ant' s brot her Percival Jr. (Percy) provided corroborationtothe

child and spousal abuse, and violent upbringing that defined
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Appel l ant's chi |l dhood.

Q (Vel eanu): Can you pleasetell this Court what
Liberty City was |i ke, what it was | i ke grow ng
up in Liberty City?

A: (Percy Marshall): Liberty City was a rough
nei ghbor hood. | nmean drugs, crinme, younaneit.
Anything that'sroughthat's (SIC) goesonthat's
violent, that's Liberty City.

Q How early do you renmenber seei ng drugs and
violence in Liberty City?

A: Well, | used to see a |l ot of violence, you
know. | didn't conme toreally knowwhat drugs
was, the drug activity. | realized a | ot of

vi ol ence, shooting, gun shooting, robbing,

robbery. AlIl types of violence. You naneit.

(PC-R 2171) .
Percy tearfully recal |l ed vi ol ence his father directed at Appel | ant and
hi s brothers, and the assaults he wi t nessed hi s fat her nete out agai nst
hi s not her.

Q Howwoul d you describetherelationshiplet's

start out with your father and you and your

br ot hers?

A Therelationshipw thny father, it was rough.

Q Wat do you mean by "rough"?

A: Man, the abuse. It was an abusive house. It

was a whole thing fromwhen |I was young, you

know, growi ng up. Man, sonetines | felt like

runni ng away, you know.

Q Well, describe what you nean by abusive. D d

you get yelled at in the house, did you get

spanked? Explain what abuse was.

A: Spanked. Was | spanked, you nean |ike

27



spanked? No, no, no. | was not spanked. | was
knocked, sl ammed, punched, beaten. That's what

it was. It wasn't |ike youspankalittlechild,
nothing like that in that househol d.

Q And it was your father who beat you?

A: Yeah, Yeah, it was.

Q You said he punched you with a closed fist?
A: Closed fist. O he would sl ap you down, you
know what |' msayi ng? Punch you down, strong
man.

Q He was a strong man you woul d say?

A: Yeah, strong. He was very strong. You know
how! | ook, hewas alittle bit bigger than ne,
heavi er than ne.

Q For the record, how nuch do you wei gh?
A: | weigh about two fifty-five, two sixty.

Q And you descri be your father being at | east as
big as you are?

A: He was bigger than that.

Q Howearly in your life do you recall being
beat en and seei ng your brot hers bei ng beat en by
your father?

A Well, it's like five. Five on up. We
suf fered abuse froma child, fromchil dhood, you
knowwhat |' msayi ng? \Whenever it was time for
us to get beat, it was like fromfive on up.
First it startedwiththe stitches off thetrees
and then it started with the extension cord.

Q I'"'msorry. \What are stitches off the tree?

A: Like a good piece of tree branch.
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Q 2 Q

A.

And he would hit you with a tree branch?
Yes. Thick enough where it woul dn't break.
Where would he hit you with the tree branch?

Al'l over. Wherever he could hit you at, he

woul d hit you. He made sure he got the nessage
across to you whenever he hit you, across the
head, on the back. If youranfromhim you were
in trouble.

Q
A:

You got hit in the head with a tree branch?

Inthe head, the face, all over. Werever he

woul d hit you.

Q Didyou ever see MatthewMarshall get hit with
a tree branch?

A:

Q
A

us,

He was the worse.
What do you nean by "the worse"?

Man, he use to treat hi mworse than he treat
t he worse of us.

Q Woul d you say Matt hewwas t he mai n t arget of
hi s abuse?

A:

He was right there, right there, you know what

" m saying, man? (PC-R 2714-16).

Q Woul d he hit you on the bare skin or cl othing?

A:

Naked. Butt naked. | remenber atine -- |

renenber atinme | was asl eep and he nmust have got
tired of usrunning fromhim Matter of fact, it
was nme and him

Q@ Wwo is "him?
A: Matt hew. And we wer e asl eep. And when | was
awaken, | was taped up.
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Taped up with what?

Duct tape.

Q 2 Q

Your wrists were taped together?

A: The wrists and the | egs were taped. He was
partially taped. Wen | woke up, | woke up
crying. The abuse in that house, nman.

Q Did anyone fromout si de t he house say what are
t hose welts on your armthat you described?

A: | went to school one day withit onit. He
told my mama not to let me go to school, ny
not her. And | begged, | cried, and she | et ne
go. And when | went, she put |ike atowel on ny
back.

Q Because it was bl eedi ng?

A: Yeah, fromthe welts. She put atowel inny
back, i ke put ny shirt inm pants. And when |
got to school, it didn't |ike stay and bul ged,
went down.

Q The towel came down your back and bul ged on
your back?

A: Yeah. And t he person behi nd nme sai d, "Look at

Percy, his back is bleeding.” | said, "M back it

ain't bleeding." Later onthat day, they sent a

letter on hone with ne. That stopped for about

a nmonth. (PC-R 2178-80).
Percy al so descri bed t he publ i c abuse and hum | i ati on bot h he and hi s
brot hers endured as well as their nother:

Q Were you ever hit inthe back yard where, say,
anyone el se could see you fromthe outside?

A: Naked. Since youwant to stay out there, stay
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out there. Let your friends |look at you out
t here butt naked. Since your out there, you stay
out there, running fromhim running out the
door. Since you out there, you stay out there.

Q So peopl e inthe nei ghborhood, didthey see
you being struck in the back yard?

A: Yes. Yeah. Yes they did. Yeah.

Q Were you and your brothers the only ones t hat
were hit in your famly by your father?

A: W was t he only ones, yeah. Ch, man, back t hat

up. What you nmean? No, no. My nmama, she suffered
alittle bit of abuse, too.

Q She suffered a little bit of abuse, too?
A: Alot. She took alot of that abuse for us.
When she would go to stop, you know what |'m
sayi ng, don't beat the boy, don't beat him he'd
turn on her.

Q Did he hit her in the sane fashion that he
woul d hit you and your brothers?

A: Yeah, He used to beat her.

Q He used to punch her with a closed fist?
A: Yeah.

Q Did you ever see bruises on her body?

A: Yeah.

Q Like what, didyou see bl ack eyes or brui ses?
A: Al of that. He was a bi g man, you know what
| " msaying. Just i magi ne a bi g man punchi ng on
you and you can't do not hing. You're hel pl ess.

That's how he was with her. Man, took a |l ot of
abuse.
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Q Did your father ever drink?
A: Yeah.

Q Do you need a coupl e of seconds, a coupl e of
m nut es?

M .. Vel eanu: May | approach the witness to
get tissues?

The Court: Sure.
By M.. Vel eanu:

Q Here you go, Percy, here's tissuesif you need

t hem

A: He used to beat her. | | oved her. He usedto
beat her. She didn't do nothing. W was young,
he used to beat her. | loved ny mama. | don't

do nothing. He used to beat her in the front
yard. Hold on.

Q Take your time, Percy.
A: She suffered for us, too. She suffered al ot

for us. Like sometines we would be out in the
yard and he used t o get mad when she | et us back

inthe house. He'd get mad at her. | knowt hey
have been i n our house. | knowt hey have beenin
my house. | knowt hey have beeninthere. And

he'd beat on her. Got tired of that.

Q Percy, how often would you say your father
drank?

A. He drank a | ot.

Q@ Would you describe himas an al coholic?
A:. Yeah, that's what he was, an al coholic. (PC-R
2184-86).

Thi s cat al ogue of vi ol ence -- horrifying beati ngs; severe viol ence
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agai nst hi s not her i ncl udi ng a stabbi ng (PC-R 2215, See al so Record
Evi dence, “Background material,” Volunme 2, Section 9A); al coholism
ranpant enoti onal abuse; psychol ogi cal | y damagi ng hum | i ati on such as
bei ng forced out of the house naked; and alife of perpetual fear that
caused hi mto seek refuge on rooftops and t he concrete fl oor of the
doghouse/ shed was repeat ed, corroborated, andtestifiedtoindetail by
three of Appellant's brothers and five of his cousins. Eachtestified
t hat they were never contacted by trial counsel at thetine of trial,
and each testifiedthey were availableandwillingtotestify at trial
and woul d have provi ded t he sane evi dence that they offered inthe
post-conviction hearing. (PC-R 2141-2142, 2189, 2221, 2240-
2241, 2274, 2286- 2287, 2305- 2306, 2313-2314) The | ower court's order
m ni mal | y acknowl edges t he bar e substance of their collective testinony
but only skins the surface of the abuse and vi ol ence tinthe Marshal |
househol d. The | ower court nmakes absol utely no fi ndi ngs t hat any of
the witnesses were not credible nor finds any of the testinony
presented at the post-conviction hearing to be untruthful.

Most critically, thelower court’s order does not even reach the

guesti on of whether these uncontradicted facts denonstrated the

prej udi ce prong as required under Strickl and v. Washi ngt on, 466 U. S.
668 (1984). The |l ower court's entire |l egal conclusionregardingthe
i neffective assi stance of counsel clainsis as follows: "M. Barnes

conduct ed a proper investigation to consider and rul e out abuse as
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m tigation. Because defendant's father hadtold M. Barnes that the
(SI © had basi cal |y di sowned t he def endant' s brot hers and di d not know
where t hey were, M. Barnes' not sendi ng an investigator to Liberty
Cty was not ineffective." (PCGR2722). Asit will be shown bel ow, t he
| ower court's findings that trial counsel did a proper investigation
under t hese circunstances i s mani festly erroneous under rel evant case
law. Gventhat Appellant's jury reconmended alife sentence, thereis
no question that had trial counsel conducted a normal and proper
i nvestigation and presented the significant mtigation that the
i nvestigati on woul d have reveal ed, thetrial court woul d have been
| egally precluded fromfinding that "the facts suggesting a death
sentence are so cl ear and convincing that virtually no reasonabl e

person could differ." Tedder v. State, 322 So.2d 908 (1975).

1. Trial counsel’s failuretoinvestigate was mani festly ineffective
assi stance under rel evant case | aw

In Riechmann v State, 25 Fla. L. Weekly S163, 25 Fla. L. Wekly

S242, 2000 W. 205094 (Fl a. 2000), this Court reaffirned the established
law that "an attorney has a strict duty to conduct a reasonable
i nvestigation of a defendant's background for possible mtigating

evi dence. See Rose, 675 So.2d at 571 (citingPorter v. Singletary, 14

F.3d 554,557 (11th Gr. 1994)). The failure toinvestigate and present

avai l able mtigating evidenceis of critical concern, alongw ththe
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reasons for not doing so. See Rose, 675 So.2d at 571. "It seens
apparent that there woul d be fewcases, if any, where def ense counsel
woul d be justifiedinfailingtoinvestigate and present a case for the

def endant inthe penalty phase of a capital case.”" R echmannv. State,

25 Fla. L. Wekly S163 (Fla. 2000); Mtchell v. State, 595 So. 2d 938

(Fla. 1992) (hol dingthat penalty phase representation was i neffective
wher e def ense counsel presented no evi dence of mtigation but where
evi dence was | ater presented at the evidentiary hearing that coul d have

supported statutory and nonstatutory evi dence); Stevens v. State, 552

So. 2d 1082, 1087 (Fl a. 1989) (hol di ng that defense counsel's failureto
i nvesti gat e def endant's background, failureto present mtigating
evi dence during the penalty phase, and failure to argue on defendant's
behal f, rendered defense counsel's conduct at the penalty phase
i neffective).

Recently, the United States Suprenme Court inW1llianms v. Tayl or,

120 S. Ct. 1495 (2000), reenphasi zed the continuingvitality of the

Stricklandtest andreiterated howthe standards for capital cases are

to be properly applied.®> The Suprenme Court nmkes it clear that
Appel l ant "had a right--indeed aconstitutionally protectedright--to

provide thejurywththe mtigating evidencethat histrial counsel

The Supreme Court granted relief to M. WIllians on the
basis of ineffective assistance of counsel as to the penalty phase.
As denonstrated at the hearing, M. Marshall's case is even stronger
than M. WIllianms' and his entitlenment to relief is clearly
establ i shed under the WIIlianms deci sion.
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either failedto discover or failedtooffer.” WIlians, 120 S. Ct. at
1513. Counsel in acapital case has a duty to conduct a "requi site,
diligent investigation"” intohisclient's background for potenti al
mtigation evidence. 1d. at 1524.

Contrasting theinvestigationtrial counsel actually perfornmed
wththe factselicited at the evidentiary hearing, denonstrates t hat
trial counsel failedto scratchthe surface of Appellant's background.

As the facts above denonstrate, the extent of trial counsel's
investigationwas toretrieve a neager quantity of Appellant's records,
interviewhis client and obtain aself-reportedlife history, wite two
| etters to an Aunt Bar bara (whi ch counsel recei ved no response and
failedto foll owup), and speak to Appellant' s father on tel ephone on
t wo occasi ons. Al though the father provided counsel wi th the nanes and
ages of Appellant's siblings, counsel didnot attenpt to contact them
The | ower court found this investigationto be reasonable "[B]ecause
defendant's father told M. Barnes t hat he had basi cal | y di sowned t he
def endant ' s brot hers and he di d not knowwhere t hey were, M. Bar nes'
not sendi ng aninvestigator toLiberty Gty was not ineffective." (PGR
2722) .

The | ower court's rational eis unreasonabl e and | egal | y i nadequat e
for several reasons. First, as trial counsel testified at the
evidentiary hearing,

Q Do youthink that it woul d have been good to
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at least talk to the brothers to see what t hey
had to say?

A: In every capital case you should talk to as

many fam |y nmenbers, friends, everyone that you

can. | didn't sit through testinony here, but I

mean, every capital case you should dothat, if

you can. And if you think they have sonet hi ng

good to say.
Wthout tal king with Appel |l ant's brothers, or sendi ng an i nvesti gat or
to speak withthem trial counsel had no reasonabl e basi s for know ng
whet her Appellant's father was truthful in his description of
Appel | ant' s upbringi ng. (Wi ch was t he basis of counsel's proffer in
t he penalty phase). In fact, trial counsel had reason to believe
Appel l ant' s fat her was di shonest and in fact covering upthe true facts
of Appellant's life. As trial counsel testified, he knew that
Appel | ant di d not have "beautiful grades” as the father told him the
school records clearly indicatedterrible grades. Secondly, the fact
t hat a fat her woul d "di sown" his kids shouldraisearedflagthat an
actual investigationneededto be conducted. Thisis especiallytrue
in capital cases since parental abuse is a well-known and comopn
precursor of the violence such cases involve.

Furthernore, despitetrial counsel's hindsight testinony at the

heari ng t hat he woul d not have put Brindl ey Marshall on the stand even
had he done the mi ni mal investigation necessarytofindhim isclearly

not a reasonabl e tactical decision. Notactical notive can be ascri bed

to an att orney whose oni ssi ons are based on i gnorance, see Brewer v.
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Ai ken, 935 F. 2d 850 (7th Cir. 1991), or onthe failure to properly

i nvestigate or prepare. See Kenley v. Arnontrout, 937 F. 2d 1298 (8th

Cir. 1991); Kimmel man v. Morrison, 477 U. S. 365 (1986). See al so Rose

v. State, 675 So. 2d 567 (Fla. 1995); Hldw nv. Dugger, 654 So. 2d 107

(Fla. 1995); Deaton v. Dugger, 635 So. 2d 4 (Fla. 1994). Not only did

trial counsel have no i dea what Brindely woul d have to say about his
brother's life, but the fact that the abuse Appel | ant endured was
corroborated by seven other fam |y nenbers would have brought
credibility toBrindley' s testinony, evenif trial counsel ultimately
chose not to put himon the stand.

Trial counsel’s failure to conduct even a renotely adequate
i nvestigation nust be viewed inlight of his neager excuses for this
failing. Perhaps the nost troublingrationaletrial counsel gave for
not conducting a proper investigationwas his fear of sending afenal e
i nvestigator to a dangerous nei ghbor hood such as Liberty City. This
rationaleis patently unreasonableinany crimnal case, | et alone a
deat h penalty case. The reality of the actual work of a cri m nal
defense i nvestigator is that they do not only travel to qui et and safe
suburbs. Infact, common sense dictates the opposite. The fact that
Appel | ant was rai sed i n such a vi ol ent nei ghbor hood onl y nakes t he need
for athoroughinvestigationnoreglaring. Trial counsel's concern
t hat he did not want to travel hinself or send an i nvesti gator on"a

fishing expedition,” is patently unreasonable. The job of an
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investigator istofindwtnesses. Not having an exact address for
i nportant witnesses certainly does not justify failingto even attenpt
tofind fam |y nmenbers in a death penalty case.® Had trial counsel
properly investigated Appell ant's background, and spoke with the
numer ous avail abl e fam |y nenbers, the abundant m tigationthat was
presented at the evidentiary heari ng woul d have been avail abl e at t he
time of trial.

The fact that Appell ant was prejudiced by trial counsel's failure
to i nvestigate has been proven by substanti al and credi bl e evi dence
corroborat ed by nunerous wi tnesses. The credibility of each wi tness
has not been questionedinany way. Infact, thelower court's order
does not touch upon t he prejudi ce prong of an i neffective assi stance of
counsel claim The lower court sinply found trial counsel's
i nvestigationto be proper. Based upon counsel s patently unreasonabl e
rational e for not conducting athorough investigation, the conpelling
mtigationpresented at the evidentiary hearing, and the fact that the
jury recomended a | i fe sentence, Appellant has nore than net his

burden in showi ng i neffective assi stance of counsel. Had a proper and

6 Appellant's fam|ly nmenbers testified that it would not have
been difficult to find themin Liberty City. 1In fact, Brindley
Marshal | was incarcerated in Florida at the tinme of Appellant's
trial.(PC-R 2146) A telephone call to the Departnment of Corrections
woul d have been sufficient to find Brindley Marshall. It is not
unusual for investigators to track down w tnesses based on only a
first name or even a nicknanme, in this case, trial counsel knew the
city the brothers had lived in, as well as their full names and ages.
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t horough i nvesti gati on been done, and had the jury heard t he weal t h of
m tigation whichwas presented at the evidentiary hearing, thetrial
j udge woul d have been |l egal |y precluded fromover-ridingthe jury's

life recomendati on.

B. APPELLANT WAS DENI ED HI S CONSTI TUTI ONAL RI GHTS TO EXPERT MENTAL
HEALTH ASSI STANCE (CLAIM XVI 1)

Mat t hew Mar shal | was deprived of his rights to due process and
equal protection, when he was deni ed the expert psychi atric assi stance

which the U.S. Supreme Court requires inAkev. Cklahoma, 105S. Q.

1087 (1985). Additionally, M. Marshall’ s trial counsel rendered
i neffective assi stance of counsel for failingto secure expert nental
heal t h assi stance on behal f of his client. Acrimnal defendant is
entitledto expert psychiatric assi stance when t he state nakes his or
her nental state relevant tothe proceeding. 1d. What isrequiredis an
"adequat e psychiatric eval uati on of [the defendant's] state of m nd."

Bl ake v. Kenp, 758 F. 2d 523, 529 (11th Cir. 1985). In this regard,

thereexistsa"particularlycritical interrelation between expert

psychiatric assistance and mninmally effective representation of

counsel ." United States v. Fessel, 531 F. 2d 1278, 1279 (5th Cir.
1979).
G aimXVil of Appellant's Rul e 3.850 Mbtion presented the court

below with a pre-trial notion filed by trial counsel which had
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requested an alternative nental health expert for trial. The bases for
this notionwas that Dr. Joel Klass, the court appoi nted expert, had
conduct ed a woef ul | y i nadequat e exam nati on and ref used t o conmuni cat e
or cooperate with defense counsel:

COVES NOWt he Def endant, by and t hr ough hi s
under si gned attorney, and hereby noves this
Honor abl e Court t o appoi nt an addi ti onal Ment al
Heal th Expert, inparticular Dr. Robert Berl and,
to conduct a psychol ogi cal eval uation of the
Def endant, incl udi ng t he i ssues of conpet ency and
to stand trial, sanity at the tinme of the
of fense, and the identification and eval uati on of
any factors relating to the present or past
mental health of the Defendant which nmay be
rel evant for use as mtigation.

As grounds t herefore, the Def endant st ates:

1) The Def endant is charged with First
Degree Murder and the State has indicated its
intent to seek the death penalty for the
Def endant if convicted.

2) Dr. Joel Klass of Hollywod was
previ ously appoi nted t o conduct an exam nati on of
MATTHEW MARSHALL .

3) On or about May 26, 1989, Dr. Kl ass
conduct ed sone type of interviewand/ or testing
wi t h MATTHEW MARSHALL.

4) Personnel at Martin Correctional have
advi sed that Dr. Kl ass spent no nore than one
hour with MATTHEW MARSHALL.

5) Since that visit, counsel has received
two short letters containing Dr. Klass's ultimate
concl usi ons. Neither letter describes the
hi story gi ven by MVATTHEWMARSHALL, what tests, if
any, were conducted, nor any di scussi on of what,
if any, evidence m ght be gathered for
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mtigation.

6) Since Dr. Klass's visit, counsel has
triedtoreach Dr. Kl ass several tinmes by phone,
tono avail, and Dr. Kl ass has not returned any
of counsel's phone calls. Oher than two short
letters, the only communi cation fromDr. Kl ass
are his bills.

7) It is counsel's sincere belief that
because of the brevity of MATTHEW MARSHALL' S
interview, the apparent |ack of extensive
testing, and the total failure of Dr. Klass to
confer and cooperate with counsel, MATTHEW
MARSHALL has not received the m ni mumtesting
requiredtoinsure due process i n bot h phases of
thetrial. Statev. Sireci, 536 So. 2d 231 (Fl a.
1988) .

8) Forcing the Defendant to proceed to
trial wthout an adequate nental health
exam nati on woul d viol ate t he Defendant' s rights
to due process, afair trial, and agai nst Cruel
and Unusual Puni shnent, contrary to Articlel,
Section 9, Section 16, and Section 17 of the
Fl orida Constitution, and the 5th, 6th, 8th, and
14th  Amendnents to the United States
Constitution.

Appellant's trial counsel explainedtothetrial court thedifficulty
he was having with Dr. Klass, the defense nmental health expert:

[ DEFENSE COUNSEL ] Your Honor, the other
Motionis for an additi onal Mental Heal t h expert
and the Court has my Motion. | won't read it
intotherecord, | nean, basically what it says
isthat Dr. Class (phonetic) was appointed. |
didn't choose Dr. Cl ass, anot her | awyer i n our
of fi ce had heard t hat he was good or had wor ked
wi th hi mbefore and was i npressed with him But,
| can tell you what, he -- | called out to the
jail tofindout howlong he spent with Matthew
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[sic] Marshall, keep in mnd this is a death
penal ty case, and he was at the jail an hour and
ten m nutes whi ch neans he coul d not possi bl e
[sic] have spent any nore than an hour with
Matt hew Marshall. Sincethat tinme | have gotten
two short letters with just ultimate concl usions.

He has not returned ny calls. | don't feel that
he, based on what | have seenfromhisletters,

is aware of the issues regarding mtigation,

etcetera, that are just as inportant in the
second phase as whet her or not the person was
insane is inthe first phase. And, all | have
gotten fromthis man are bills every nonth. He
won't return ny calls. He hasn't sent ne any
| etters addressi ng any of these areas and, you
know, nost of the adequate exam nations | see
i st ahistory, they spend several hours with the
Def endant getting history of hislife, theylist

t he techni ques that they usetotest his sanity
and his conpetency. Then they tell you the
results of those tests whet her they were MVWPI or
i nk bl ot tests or drawi ng tests or what ever t hey
are. Andthenthey list their conclusions, five,

si x, seven, eight, nine, ten pages worth of
information. All | have gotten out of this man
are sone ul ti mate concl usi ons and two very short

letters and the tinme is now, you know, draw ng
close to the trial and we don't -- we are
certainly at this stage aren't goingto ask for
a conti nuance but what | wouldlikeisto get an
adequat e exam nation of this defendant and |

don't think that | ess than one hour is -- | don't

t hi nk t he Supreme Court of Floridawll allow
this man to be executed having an hour | ong
exam nation and that indicatesthat it isjust a
vi ol ati on of due process, | think, toforce him
to prepare for trial with that short of an
exam nation with no consul tation.

| can't get thisfellowto consult with ne so he
i s usel ess for ny purposes. (PC-R 1659-
62) .

The trial court denied the request for additional Mental Health
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experts. During post- conviction proceedings, thelower court here
granted an evidentiary hearing on this issue.

I nthe sane cursory manner it treatedtrial counsel’s failureto
i nvestigate, thelower court's order denying relief provides a shall ow,
i nconpl et e account of the facts elicited at the evidentiary heari ng.
The court's order includes the fact that Dr. Joel Kl ass was the court
appoi nted expert during Appel lant's capital trial andthat Dr. Klass is
a board certified psychiatrist who had been appoi nted i n between ten
and twenty deat h penal ty cases since 1978. (PCR2712). The | ower court
al so made the follow ng factual findings:

"Dr. Kl ass exam ned M. Marshal |l for an hour or
| ess after he reviewed the materi al s provi ded by
M . Barnes. He found Marshall to be guarded and
reluctant to give informtion except that
everything inhislife was "O K. " and that he
had no probl ems. M. Marshal |l deni ed any hi story
of fam |y probl ens or abuse, but didadmt that
the (SIC) had beenin trouble several timesin
t he past i ncluding an assault onathirteen year
oldgirl. Hedidnot state he ever had any head
injury.

Dr. Kl ass coul d not uncover any evi dence of an
active psychosi s and concl uded that M. Marshal |
understood the crimnal justice system He
concluded that M. Marshall was neither
i nconpetent nor insane. He also considered
potential mtigating circunstances and concl uded
that M. Marshal | di d not appear to be renorsef ul
and that he had no famly history or personal
hi story of drug or al cohol use. He did feel that
t he defendant was a paranoi d-schi zophreni c.

M . Barnes endeavored to contact Dr. Kl ass
after his exam nation of M. Marshall, but Dr.
Kl ass woul d not return his phone calls. M.
Barnes was thus wunable to talk with him
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concerni ng devel oping mtigating evi dence for

trial. Dr. Klass sent M. Barnes a one-page
report which stated that Marshall did not have
any mental illness.

M . Barnes petitionedthe court to appoint an
addi ti onal nmental health expert , and the notion
was deni ed. Inthe order denying the notion, the
court ordered Dr. Klass to cooperate with M.
Barnes, and Dr. Klass thereafter submtted a
suppl enental report. M. Barnes at this tinme
| earned that Dr. Kl ass had di agnosed M. Marshal |
as a paranoi d-schi zophrenic." (PC-R 2713).
Additionally, the | ower court's order includedthat "[b]ecause Dr.
Kl ass had only spent one hour interviewi ng M. Marshall, M. Barnes
decided not tocall Dr. Klasstotestify at the guilt-innocence phase
of the trial so the jury would not [ earn of the short exam nation
peri od or apparent | ack of interest he had shown i n def endant' s case.
He descri bes his overall experiencewith Dr. Klass inthis case as
"atrocious." ... "He al so again el ected not to call Dr. Kl ass because
t hi s woul d probably result i n cross-exam nation concerni ng the rape of
the 13 year old girl, prison rapes by M. Marshall, and the short
amount of time Dr. Kl ass had spent with exam ning M. Marshall." (PCR
2715) .
In reference to Appellant's nmental health clainms, the | ower
court's order reflects the follow ng factual findings:
Post - sentenci ng M. Marshal | has recei ved both a
psychol ogi cal exam nati on by Ruth Lafl ener (SI O,
a PhD neuropsychol ogi st, and a psychiatric

exam nation by George W Wuods, an MD.
psychiatrist. These experts state that M.
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Marshal |l has afull-scalelQof 88, whichistwo
poi nts bel ow"| ow normal . " He has neuro-cognitive
and neur o- psychol ogi cal deficits. He al so may
have some organic brain dysfunction or
i mpai rnent, but is not brai n-danaged. He suffers
froma bipolar disorder with nmood sw ngs.

Dr. Wods alsoopinesthat thereis adefinite
connecti on between M. Marshall's now stated
abuse as a child and his violent acts while he
has been inprisoned. (PC-R 2720).

Dr. Kl ass today opines that M. Marshall is a
soci opat h, al t hough he has only recently reached
this conclusion. He still feels Marshall was
conpetent to stand trial." (PC-R 2722).

The excerpts fromthe | ower court's order presented above are
not abl e for several reasons. First, thereis astark disparity between
t he factual findings thelower court chose toincludeinthe order
denying relief, and the utter wealth of evidence in the form of
records, expert testinony, and famly testi nony presented at the post -
convi ction evidentiary hearing. Secondly, despite the neagerness of the
factual findings, these findings convincingly support Appellant's
al | egati on that he was deni ed t he expert assi stance nandat ed by t he
law. Finally, it issignificant that after including the above factual
findingsinthelower court's order, the foll owi ng one line sentence
di sposes of thisissueinterns of aconclusionof law. "M . Barne’s

not calling of Dr. Klass as a witness was not ineffective." (PG R2722).

Nurmer ous facts were presented at the evidenti ary hearing t hat
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illustratedthe utter | ack of expert assi stance provi ded to Appel | ant.
Trial counsel Cliff Barnes requested and received Dr. Joel Klassto
assist himin preparing his defense. What he received was a
"nightmare." (PG R2350). Wen asked on di rect exam nati on about his
experiencewith Dr. Klass onthis case, M. Barnes responded: "[MYy
experience was atroci ous. That's the worst experiencel had until then
or since thenw th any court appoi nted consul tant of any type." (PCR
2348). M. Barnes continued:

| will tell youwhat he diddo. Hedidn't return

my phone calls. Hewotea, | believeit was, a

one -- I thinkit'sinthefile sonewhere, aone

page, one or two paragraph summary t hat basically

t he def endant exhi bited no nmental illness, |

t hi nk, and then sent neabill anddidn't return

my phone calls. Finally | asked the Court to

appoi nt sonmeone who woul d work with ne. And ny

recol I ection of Doctor Kl ass is he had spent nore

time recovering his three hundred and thirty-

seven dol lar bill than he spent workingw th the

def endant or ne and his |awyer. It was

atrocious. To this day, | have never seen

anything like it. (PC-R 2350).
M. Barnes testifiedthat the only background i nformati on he provi ded
toDr. Klass were policerecords and a nental status assessnent. (PC-R
2353). Evidence was al so produced that Dr. Kl ass spent a maxi numof
one hour with Appellant. (PCR2356). Utinmately, M. Barnes' notion

for an additi onal expert was denied. Dueto Dr. Klass' insufficient

and unpr of essi onal performance, M. Barnes deci ded:

47



| remenber -- ny overwhel m ng nmenory is this
doctor's total | ack of cooperation, little bit of
time he spent with him And | wouldn't put
anybody before ajury when the first question you
woul d have asked, no matter what he said, how
| ong did you spend with this gentlenmen. | spent
an hour. And based on one hour you're goingto
decide that this gentlenmen is whatever the
di agnosis is. He woul d have been bl own out of
the water, so | wouldn't have put him on no
matt er what concl usions hedrewinhis letter.
(PC-R 2382-83).

Despite M. Barnes' adamant answer that Dr. Klass' deficient
per f or mance render ed hi mconpl et el y wort hl ess as an expert wi tness, the
State attenpted but failedto showthat it was Dr. Kl ass' concl usi ons
and not his performance as the true reason for not calling Dr. Kl ass at
the penalty phase:

Q (Mrman): But sinply by using him utilizing
himor calling himas an expert, he told you
there was no statutory mtigation?

A: (Barnes): | wouldn't put that -- after
dealing with him | wouldn't put himon the
wi tness stand i f he had sonet hi ng good t o say,
because he showed so little interest inne, ny
client and his job and duties here, and |
coul dn't put sonebody on to say sonet hi ng good
about nmy client and have you poi nt out that he
only spent an hour wi th hi mor your predecessor.
| woul dn't put himon. He wasn't interested, he
want ed t o be pai d his three hundred and seventy-
five dollars and be done with it. (PC-R 2390).

Thus, trial counsel's testinony reveal s a harshreality. Appell ant

was tried and sentenced without the expert assistance which | aw
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demands. He was sentenced to death in ajury override wthout the
expert assi stance whi ch woul d have est abl i shed mtigating circunstances
and provi ded a reasonabl e basis for the jury's recommendation of alife
sent ence.

The evi dence presented at the hearing bel ow concl usively
est abl i shed t hat Appel | ant suffered significant prejudi ce by being
deni ed expert psychiatric assi stance at trial. Coll ateral counsel
presented two nental health experts who testified that Appell ant
suffers fromorgani c brai ninpairment, bipolar disorder, and further
testifiedto statutory and non-statutory mtigation. At collateral
counsel s request, Dr. George Wods, a Board Certified psychiatri st
wi th ei ght een years of experience, eval uated MatthewMarshall. Dr.
Wbods testifiedthat he spent four to five hours over atwo day peri od
with Appellant. (PC-R1982). Dr. Whods testifiedthat he revi ewed
prison records, fam |y nedi cal records, school records, and spoke with
Appel | ant' s brothers to corroborate notes he revi ened concerning famly
hi story. 1Inevaluating Appellant, Dr. Wods expl ai ned that "youreally
want to | ook at three areas. You want to | ook at the genetic area, you
want t o see what environnental issues there nay be, and you al so want
toseeif there are any nedi cal or psychol ogical factors that are
apparent."” (PC-R 2007). 1In assessing the genetic area, Dr. Wods
testifiedthat when a parent has a nood di sorder, the possibility of a

chil d al so havi ng a nood di sorder increasestothirty-fivetoforty-
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five percent. (PC-R2008). Dr. Wods testifiedthat he reviewedthe
medi cal records of Naom Marshall, Appellant's nother, includinga
psychi atric eval uation taken of her after an i nci dent where Naomni
Marshal | 1 nsistedto her doctors that she was pregnant despite the fact
t hat she was sterilized many years earlier. Dr. Wods reportedthat
t he nmedi cal eval uations and his reviewof all the provi ded records
i ndi cat e that Naom Marshall, at sone point, suffered froma psychotic
di sorder. (See docunents entered into evidence, “Background Materials,”
Vol une 2, Section 9A)

Regar di ng t he envi ronnment al conponent of Appel | ant’ s psychiatric
eval uati on, Dr. Whods expl ai ned howt he severe abuse and t he brut al
upbri ngi ng t hat defi ned Appel | ant' s chi | dhood coul d i npact on soneone
with a genetic predisposition to a nood di sorder:

When you have a chil d's devel oping brainthat is
in a situation where there is chaos and this
| evel of trauma, youreally -- you have corti cal
means, which are just hornones that we all get
poured out when you're in a fight or flight
situation. And so you really express this
anxiety in you body all the time. Now, what
happens and what nmakes it so nuch nore di fficult
for children particularly, is the fight or
flight, the changes in your brain and in your
body t hat occur when t he act ual abuse i s goi ng on
is not the only time. Because if you're not
getting beaten, you're worried about getting
beaten. And for children particularly you have
what we call type two trauns. You find
extraordi nary anticipation that keeps that
t ensi on, that keeps t hat change i n howa person
responds. What happens to kids like that is a
termcalled, and | don't want to get into al ot
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of psycho babble, but it's called an effective
di s-regul ati on. And what that really neansis
kids don't know how to respond. They becone
hi ghly violent. They are highly suspicious.
They don't know where the next lick is com ng
from Now, the reason why thisis soinportant
froman environnmental point of viewis if you
al ready have a genetic vul nerability to a nood
di sorder and you | ay on top of that this type of
chaos and traunma, because we are not only tal ki ng
about those tines and t he type of abuse that M.
Mar shal | went through specifically, we are
t al ki ng about those ti mes when hi s not her was
beat en, when hi s not her was st abbed, when his
not her was hit. H mexperiencing those as well.
Those are the types of circunstances that can
often make a mood di sorder cone to life’.
(PC-R 2014-17).

The third element of Dr. Wods' evaluation dealt wth
psychol ogi cal and medi cal factors. Dr. Whods' expressedthat "M.
Marshal | had very interesting and very pronounced synptons of
psychiatric disorder."” (PCGR2021). Dr. Wods testifiedthat the first
synptom he noticed was "pressured speech.” 1In fact, Dr. Wods
descri bed how Appel | ant had t ol d hi mt hat hi s speech has al ways caused
hi mprobl ems and even was t he cause of Appell ant being teased and
getting beat up at school. (T. PC-R 2020). Dr. Wods continuedto
descri be ot her synpt ons Appel | ant di spl ayed such as grandi osity and

deni al . Besi des hi s personal observations, Dr. Wods testifiedthat he

" Dr. Whods' description is especially conpelling in light of
M. Marshall's brothers description of unprovoked abuse at the hands
of their father, that occurred at any tine of the day or night. In
fact, the Marshall brother's testified that they would sleep on
nei ghboring roofs, and avoid their father as nuch as possible.
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| ooked t hrough Appel | ant' s prison records and found t hat on at | east
t wo occasi ons, there were records descri bi ng Appel | ant' s speech as
rapi d and anxi ous. (PC-R2024). Dr. Whwods' alsotestifiedthat the
neur opsychol ogi cal testing perforned on Appel | ant were consistent with
hi s di agnosi s of Bi-Polar Il Disorder. Finally, Dr. Wods descri bed
how t he neur opsychol ogi cal findings of braininpairnent, inabilityto
conceptual i ze, and extrene distractibility, all of which were evi denced
as synptons before this of fense occurred, | ed hi mto the concl usi on
t hat Appell ant suffers froman ongoi ng psychiatric disorder.... "[A nd
there's no questioninmnm mndthat sonmeone t hat suffers a consi st ent
Bi polar 11 Di sorder woul d be suffering under an extrenme enoti onal
di sturbance, it's a very serious disease." (PC-R 2031).

At the post-conviction evidentiary hearing, the State tried but
failed to make an issue of Dr. Wods' clinical assessnent that
Appel | ant' s deni al of bei ng abused constituted an i nportant conponent
of Bipolar Il disorder. The State attenpted to chall enge Dr. Wods' on
thi s issue by pointing out that denial is not |isted as an essenti al
feature of bipolar disorder inthe D agnostic and Stati stical Manual of
Ment al Disorders, 4th edition. Testinony fromDr. Wods, as wel | as
the State' s expert witness, Dr. Kl ass, establishedthat the State's
chal | enge was wi t hout nmerit. Dr. Wbods provided a full explanation
confirmng that the DSMIV is "really a mnimal criteria for any

psychiatric disorder.” "That's just aclassification mnual, it does
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not have i n any way t he dept h or breadth of any psychi atri c di sorder.
And i f you | ook at Roman nuneral twenty-three, it says di agnostic and
statistical manual should not be used in these types of |egal
ci rcunst ances becauseit's only aclassificationnmnual, it is not a
description of the disorder.” (PC-R 2054). Secondly, upon cross-
exam nation, Dr. Klass acknowl edged t hat denial is a conponent of
bi polar Il disorder, although not an essential feature. (PC-R 2632).
I norder to corroborate Dr. Whods' fi ndings, coll ateral counsel
had a board certified neuro-psychol ogi st eval uate Appellant. Dr. Ruth
Latterner testifiedthat she spent threeto five hours with Appel | ant
adm ni stering a battery of neuropsychol ogical testing. After an
ext ensi ve di scussion of the different types of testing which were
adm ni stered, Dr. Latterner testified that although none of the
i ndi vi dual tests are conclusive ontheir own, the testing as a whol e
i ndicated braininpairment. Dr. Latterner expl ained: "I found neuro-
cognitivedeficits particularlyinunit three. That is the area of the
t est invol ving abstract reasoni ng, probl emsol vi ng, mai nt enance of sets
wi th avisual interference and non-verbal abstractionin particular.
He al so had difficulty i n nenory, concentration, verbal |y nedi at ed,
soci al organi zational capacities that were docunent ed on conpr ehensi on
and he had audi tory processi ng problens.” (PC-R1928). Dr. Latterner
alsotestifiedthat she sawcharacteristics of a bi pol ar di sorder

i ncludi ng "[ M ood swi ngs, pressured speech, the tangential verbi age.
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Loose associ ations and hi s general clinical presentation.” (PG R1928).
Dr. Latterner descri bed ot her behavi oral observations; " [P]ressured
speech was not ed epi sodi cal ly. Were his speech was sorapidwhereit
was words were firing out of his nouth. It was very rapid. It's
cal | ed pressured speech. This was episodic andit's rather bizarreto
see this when you don't see this inordinary people." (PGR1925-26).
Both Dr. Whods and Dr. Latterner presented testinony that

denonstrated what the jury could have and shoul d have heard had
Appel | ant been provided with the expert psychiatric assi stance which
thelawrequires. Dr. Wiods testifiedto amyriad of non-statutory
m tigationthat was both conpel I i ng and supported by credi bl e evi dence.
He further testifiedtothe applicability of the statutory mtigating
ci rcunst ance t hat Appel | ant was under t he i nfl uence of extrene nent al
or enotional disturbance. H s diagnosis was further validated not only
by Dr. Latterner's testing whichindicated braininpairnment, but al so
by her clinical observations of Appellant's pressured speech and fli ght
of ideas. Furthernore, both experts testifiedthat Appellant’'s current
di agnosi s and brai n i nmpai rment woul d have been consi stent with his
condition in 1989 at the time of trial.

In an attenpt to refute Appellant’'s ineffective assistance of
counsel claim and the di agnosi s of Appellant's nental heal th experts,
the State called Dr. Klass as a witness. Wat becanme remarkably

evident fromthe start of Dr. Klass's testinony is that he conpletely
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m sunder st ood t he pur pose of hi s appoi nt nent to assi st Appel | ant at
trial. Dr. Klass's own testinony reveal ed that he had very little
experience as an expert for mtigation purposes:

Q (Mrman): Wth regard to capital cases and
potential mtigation beinginvol ved, woul d your
approach differ in any way?

A: (Klass): If that were t he poi nted questi on,
there would be nore detail assessnments of
aggravating and mtigating circunstances. That
occurred very rarely. | did not do those very
often. Mst was assessnment of a person's state
at the time of the alleged offense and their

ability to assist counsel. | don't renenmber
doing many of the primary assessnents for
mtigation. | dorenmenber some, but not alot.
(T. 728).

Dr. Kl ass' testinony reveal ed t hat he believed t he enphasi s of his
expertise was focused on Appellant's ability to proceedtotrial: "I
remenber the enphasis was on his abilitytogototrial. There was, |

remenmber which anotel reviewed about mtigating circunstances, |

thinkit was the latter part of therequest, and | recall getting very
little fromhiminthe way of anything mtigating." (PGR26-6-07). It
appears fromDr. Kl ass' testinony that he was | ooki ngto M. Marshall
to provide himwith mtigating circunstances. This is a clear
reflectionof Dr. Klass' | ack of experience as a penalty phase nent al
heal t h expert, and an i ndi cati on that he m sunderstood hisrolein
Marshal | ' s defense. On cross exam nation, Dr. Kl ass once agai n stated

his belief on what his duties were:
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Q (Donoho): So you believe that he asked youto
just dothe conpetency to stand trial eval uati on
of M. Marshall?

A: (Klass): No, that was the thrust of his
request, but there were listed several different
t hi ngs which | can get for you here. |Including
even mtigating circunmstances.

(PC-R 2614).

A conspi cuous el ement of Dr. Klass's testinony was hi s repeat ed
reference to Appellant's guardedness and reluctance to provide
information. Infact, Dr. Klass stated that "of all the peoplel've
eval uat ed, he was t he nost guarded. Gave ne very little information.
It was very difficult to obtain information from him He was
suspicious.” (PC-R2604). Dr. Klasstestifiedthat Appell ant deni ed
any problens at all inhislife, andinfact, Dr. Klass testifiedthat
M. Marshal |l was so guarded t hat he had "probably the f ewest not es of
anyone that |I've had intwenty years." (PC-R2609). After a direct
exam nati on detailing over and over howguar ded and how suspi ci ous
Appel | ant appeared, howlittleinformation he received fromAppel | ant,
Dr. Klass opined that based upon the records he was provided in
preparation for the evidentiary hearing, and based upon his interview
wi t h Appel | ant, he was abl e t o di agnose M. Marshal | as a soci opat h.
(PC-R 2611). When questioned on cross-exam nati on about howan expert

coul d make a di agnosi s of an i ndividual, tenyears after their one hour

interview, Dr. Klass responded:
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Q (Donoho): Because you only nmet with hi mfor
an hour ten years ago?

A: (Klass): No, fromthe vol um nous history
avai l abl e.

Q Soyou're abletol ook at just docunents and
gi ve sonebody a di agnosis. So we woul dn't need
youtotalk toour clients then, we could hire
you to | ook at docunments and you could cone to
t he court and nake a di agnosi s?

A You'recorrect, | could. That's why | said |
pur posel y di d not nake t he di agnosi s at that tine
because | felt fromthe information | had it
didn't fulfill the criteria. (PC-R 2629-30).

When presented with the fact that two i ndependent nental health
experts, each of whomspent threeto five hours with Appellant, clearly
saw pressured speech and flight of ideas, Dr. Kl ass answered: "But |
don't see himfulfilling grandi ose pressured stability -- instability
to keepquite. | don't see where he continually talks. | just don't
seethosecriterias." (PC-R2631). The post-conviction evidentiary
heari ng produced evi dence fromtwo nental heal th experts who not ed
Appel | ant' s remar kabl e pressured speech, as Dr. Latterner describedit;
"Wher e his speech was so rapid where it was words were firing out of
his mouth.” (PCR1926). Dr. Whods testifiedthat Appellant's records
not ed anxi ous and pressured speech, eventrial counsel, Ciff Barnes
noted: "And it was frustrating because just sittingw th M. Mrshall

andtalkingwith him | couldtell that there was sonething wong wi th

him" (PCGR2519). Yet, Dr. Klass, after his one hour interview, which
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he descri bed as t he nost guarded i nt ervi ew he ever conduct ed, di d not
observe what every ot her person sawas obvi ous. Wen confronted with
t he questi on of why ot her experts noticedthetelltal e signs of bi-
pol ar di sorder and he had not, Dr. Klass provided a very telling
response:

Q (Donoho): You don't see them because you
haven't talked to himin ten years?

A: (Klass): At thetinel sawhiml didn't see
it and fromthe materials | was given and t he
hi story, | did not see those criterias being net.
Q Isn't it episodic?

A: Yes.

Q Soit couldhave been when he sawyou he coul d
not -- he could not have been in an episodic

state for the hour that you spent with hinf

A: That is true. (PC-R 2631).

What i s nost apparent fromDr. Kl ass' testinony is that he did not
understand his rol e as a nental heal th expert assisting the defense for
t he penal ty phase. He acknow edged t hat he had very | ittl e experi ence
out si de of eval uating for conpetency, and he stated repeatedly that he
felt that the thrust of his jobwas todetermneif M. Marshall was
conpetent tostandtrial. Furthernore, trial counsel testifiedtothe
dearth of records he providedto Dr. Kl ass, that his encounter with Dr.
Kl ass was t he worst he had ever experienced, and it was obvious to

trial counsel that Dr. Klass was only interested in getting paid and
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conpletely uninterested in assisting M. Marshall

The expert testinony at the evidentiary heari ng convi ncingly
denonstrat ed what Appel |l ant alleged in his Rule 3.850 Mdtion: that he
was deni ed his right to conpetent expert nental heal th assi stance at
trial. If Matthew Marshall was provided with expert psychiatric
assi stance, statutory and non-statutory mtigati on woul d have been
established. Such mtigation would have supported the jury's
recommendation of a |ife sentence and woul d have | egal | y precl uded t he

judge fromover-riding the jury's recommendati on.?

1. The Deni al of Expert Mental Health Assi stance suffered by t he
Appel | ant violated his Constitutional R ghts under rel evant case
| aw

When nental health is at i ssue, counsel has a duty to conduct
proper investigationinto his or her client's mental heal th background.

See O Cal |l aghan v. State, 461 So. 2d 1354 (Fl a. 1984), counsel nust

assure that the client i s not deni ed aprofessional and professionally

conduct ed nental heal th eval uati on. See Fessel ; Cowl ey v. Stricklin,

8 This issue denonstrates precisely why the judge who presides
over the trial should not thereafter preside over the post-conviction
motion. It certainly would save this Court tinme if inpartial
(al though judges are expected to be inpartial they are still
review ng their own prior decisions) judges were review ng post-
conviction notions.
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929 F. 2d 640 (11th Cir. 1991); Masonv. State, 489 So. 2d 734 (Fl a.

1986); Mauldin v. Wainwight, 723 F.2d 799 (11th Cir. 1984).
The nental heal th expert nust al so protect theclient'srights,
and t he expert viol ates these ri ghts when he or she fails to provide

adequat e assistance. Statev. Sireci, 502 So. 2d 1221, 1224 (Fl a.

1987); Mason v. State. The expert also has the responsibility to

obt ai n and properly evaluate the client's nental heal th background.
Mason, 489 So. 2d at 736-37. The United States Suprenme Court has
recogni zed the pivotal rolethat the nental health expert playsin
crim nal cases:

[ When t he St at e has nmade t he def endant' s nent al

conditionrelevant tohis crimnal culpability
and to the punishment he m ght suffer, the
assi stance of a psychiatrist may well be cruci al

to the defendant's ability to marshal his
defense. In this role, psychiatrists gather
facts, through professional exam nation,

interviews, and el sewhere, that they will share
with the judge or jury; they analyze the
i nformati on gat hered and fromit draw pl ausi bl e
conclusions about the defendant's nental

condi tion, and about the effects of any di sorder
on behavi or; and t hey of f er opi ni ons about how
t he defendant's nmental condition m ght have
affected hi s behavior at thetinmein question.

They knowt he probative questions to ask of the
opposing party's psychiatrists and how to
interpret their answers. Unlikelay w tnesses,

who can nerely describe synptons they m ght

beli eve m ght be relevant to the defendant's
mental state, psychiatrists can identify the
"elusive and often deceptive" synptons of

insanity, and tell the jury why their

observations are rel evant.
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Ake, 105 S. Ct. at 1095 (citation omtted).

Testinmony at the evidentiary hearing reveal ed t hat Appel | ant was
utterly deni ed even m ni mal expert assi stance. Trial counsel infornmed
thetrial court of the conpl ete conmuni cati on breakdown bet ween Dr .
Kl ass and hinself. Dr. Klass’ egregious failure to assist forced
trial counsel tofileamtionw ththe court requesting adifferent
expert. This notion was denied. Trial counsel’s testinony regarding
hi s experience with Dr. Kl ass was remar kabl e. Trial counsel descri bed

hi s experiencewith Dr. Kl ass as "a ni ght mare, atrocious,"” andthe
wor st experi ence he has had wi th an expert before Appellant's trial or
since that tine.

Appel l ant was finally provided with expert assistance and a
pr of essi onal eval uati onin post-conviction. Both Dr. Whods and Dr.
Latterner presentedtestinony that denonstrated what the jury coul d
have and shoul d have heard had M. Marshall been provided with t he
expert psychiatric assistance which the lawrequires. Dr. Wods
testified to a nyriad of non-statutory mtigation that was both
conpel I i ng and supported by credi bl e evidence. Hefurther testifiedto
the applicability of the statutory mtigating circunstance that
Appel I ant was under the influence of extrenme nental or envotional

di sturbance. Dr. Wods testifiedthat his diagnosis of Bi-Polar I, a

sever e nood di sorder, was substanti at ed by Appel | ant' s not her' s nedi cal
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records whi ch indicated serious psychiatricillness. Naom Marshall's
bi zarre behavi or was not only i ndicated in hospital records but Dr.
Wbods testifiedthat he spoke with Appel | ant' s brot hers who i nf or ned
hi m and the court about Naom Marshall's nmental state including
depression and talking to her self. His diagnosis was further
val i dated not only by Dr. Latterner's testing, whichindicated brain
i npai rnment, but al so by her clinical observations of Appellant's
pressured speech and flight of ideas. Furthernore, both experts
testifiedthat M. Marshall's current di agnosi s and brai n i npai r nent
woul d have been consi stent wth his conditionin 1989 at the tine of
trial.

The | ower court's order denyingrelief conspicuously failsto
account for the evidence presented by Dr. Wods and Dr. Latterner. The
order briefly summari zes their findings but goes no further. Infact,
the entire mental health issue is disposed of with the foll ow ng
sentence: "M . Barnes' not calling of Dr. Klass as a w t ness was not
i neffective." (PCGR2722). The |l ower court never reaches the critical
question of prejudice resulting fromthe |ack of nental expert
assi stance and di sposes of the issue in terns of trial counsel's
decision to not call Dr. Klass as a witness. The |ower court's
rational e is unreasonable and legally insufficient.

First, trial counsel repeatedly testifiedthat he woul d not have

called Dr. Klass as a witness regardl ess of what concl usions or
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opi ni ons he hel d because an expert who spends | ess t han one hour with
a “guarded” subject in reaching his diagnosis, obviously |acks
credibility. Secondly, Appellant's Ake claim goes beyond an
i neffective assi stance of counsel claim Due process was vi ol at ed when
Appel | ant, for all reasonabl e i ntents and purposes, was deni ed expert
assi stance. Trial counsel was ineffective for failingto secure an
adequat e nental health expert. However, regardl ess of trial counsel's
deficient performance, the systemfail ed Matthew Marshal | and deni ed
himhis right to due process and expert assi stance.

At the evidentiary hearing, the State presented Dr. Kl ass to rebut
Dr. Wods and Dr. Latterner. Dr. Klass, ten years after his one hour
eval uation, and after reviewi ng various records, felt he was ableto
di agnose Appel | ant as a sociopath. Therecordis replete wth reasons
why Dr. Klass' opinionis not credibleintheinstant case. Dr. Kl ass'
eval uati on was pl ainly i nadequate. Not only interns of duration but
in substance as well. Dr. Klass testifiedthat intwenty years of
conduct i ng eval uati ons, Appel |l ant was t he nost guar ded def endant he had
ever seen. Dr. Klass alsotestifiedthat he had t he f ewest notes taken
inthis case of all the eval uati ons he had conducted. This notion of
Appel | ant' s "guardedness” was repeatedly testifiedto by Dr. Kl ass.
Despi te t he unproductive evaluation, Dr. Klass testifiedthat he was
abl e to diagnose soneone as a sociopath on view ng records al one.

In the instant case, the | ower court heard testinony froma
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psychi atri st and a neur o- psychol ogi st who both testifiedto Appellant's
remar kable "rapid-fire" speech. Dr. Wods also testified that
Appel I ant' s records al so note thi s renar kabl e speech. Furthernore, Dr.
Wbods provi ded evi dence of the genetic di sposition Appel | ant had for
mental illness, as well as nmeeting other criteria for Bi-Polar II
di sorder. Dr. Wbods continued by explaining that the neuro-
psychol ogi cal testing which indicated scattered brain inpairnment
further reinforced his diagnosis. Both Dr. Wods' and Dr. Latterner's
findi ngs i ndi cate that Appel |l ant was not a soci opath. Instead, heis
an i ndi vi dual who had a genetic and environnental disposition for
mental illness, who suffers frombraininpairnent and a sever e nood
disorder. It is these findingsthat explain Appellant's behavior, not
Dr. Kl ass’ patently i nadequat e, casual di agnosi s that Appellant is a
soci opat h; a di agnosi s bel i ed by an abundance of credi bl e evi dence.
Utimately, even Dr. Kl ass admtted on cross-exam nation that Bi-pol ar
Di sorder is episodic and it was possi ble that during his one hour
eval uati on of Appellant, he was not in an episodic state.

The evi dence presented at the evi denti ary heari ng denonstr ates
t hat Appel | ant was deni ed a conpet ent, professional eval uati on. Had
Appel | ant been provi ded wi t h expert assi stance, both statutory and
non-statutory mtigati on wul d have been est abl i shed whi ch woul d have
supported the jury's recommendation of alife sentence. InTorres-

Arbol eda v. State, 636 So.2d 1321 (Fla. 1994), thetrial judge overrode
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the jury's recomendation of |ife. Upon direct appeal, the Florida
Suprene Court affirmedthetrial judge' s override. This Court found
that the mtigation presented at the post-conviction hearing which
trial counsel failedto discover and present at trial, was "exactly the
type of mtigating factors that this court found | acking inTorres-
Arbol eda' s case on direct appeal ." I d. at 1325. Appellant's caseis
anal ogous. However, in Appell ant case, the quality and quantity of
mtigation presented at the evidentiary hearingis even nore conpel |l ing

than inTorres- Arbol edo. This mtigating evidence, which exi sted at

time of trial, "m ght have provided the trial judge with a reasonabl e

basis toupholdthejury' sliferecommendation.” Torres-Arbol edav.

State, 636 So.2d 1321, 1326 (Fla. 1994). See Heiney v. State, 620 So. 2d

171, 174 (Fla. 1999). Had these factors been di scovered and present ed
tothe court at [Marshall's] original sentencing, there woul d have been
a reasonabl e basi s to support the jury's reconmendati on and the jury

override woul d have been i nproper. See Ferry v. State, 507 So.2d 1373,

1376 (Fla. 1987).

ARGUMENT | |1

THE LOVWER COURT ERRED | N DENYlI NG APPELLANT" S
CLAIM THAT THE STATE W THHELD EXCULPATORY
| NFORVATI ON I N VI OLATI ON OF BRADY V. NARYLAND AND
G G110 V. UNITED STATES
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A. TESTI MONY AT THE EVI DENTI ARY HEARI NG ESTABLI SHES THAT THE
STATE W THHELD EXCULPATORY | NFORMATI ON AND PRESENTED FALSE
TESTI MONY (CLAI M XI)

CGeor ge Mendoza and Davi d Marshal | were two i nmates who testified
for the state before the Gand Jury. Thereafter, George Mendoza
testifiedat trial as one of the state’s main witnesses. H s testinony
was essential to the conviction of M. Marshall. George Mendoza
identifiedthe Appel |l ant as the personexitingthevictiniscell and
descri bed t he si ghts and sounds of thecrineindetail .(R 2167-2172).
At trial, significant excul patory evi dence exi st ed whi ch woul d have
shown t hat i nmates George Mendoza and David Marshall were nmade a
prom se to be housed together inthe correcti onal systemin exchange
for their testinony agai nst Matt hewMarshall. The statehadinits
possessionthis material excul patory evi dence and never turned it over
to the defense. This evidence shoul d have been reveal ed t o def ense
counsel and presentedtothejury. Thefailuretoallowthejuryto
consider this evidence prevented themfromrendering an accurate
determ nati on of Appellant's guilt.

The prosecution's suppression of evidence favorable to M.

Mar shal | vi ol at ed due process. Brady v. Maryl and, 373 U. S. 83 (1967);

United States v. Bagley, 105 S. C. 3375 (1985). The prosecut or nust

reveal to defense counsel any and all informationthat is hel pful to

t he defense, whether that informationrelates to guilt/innocence or
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puni shnent, and regardl ess of whet her def ense counsel requests the
specificinformation. Bagley. It is of noconstitutional inportance
whet her a prosecutor or alawenforcenment officer is responsible for

t he m sconduct. Wllianse v. Griswald, 743 F.2d at 1542.

Intheinstant case, the conduct by | awenforcenent and the state
seens nore akin to deliberate deception of a court and jurors by
present ati on of known fal se evidence i nviol ation of the standards set

forthinGgliov. United States, 150 U. S. 150, 153 (1972). Know ngly

deceiving the court and jurorsis “inconpatiblewththe rudi nentary
demands of justice." I d. Consequently, unlike cases where the deni al
of due process stens sol el y fromthe suppressi on of evi dence favorabl e
to the defense, in cases involving the use of false or m sl eadi ng
testimony, "the Court has applied a strict standard . . . not just
because [such cases] invol ve prosecutorial m sconduct, but nore
i nportantly because [ such cases] involve a corruption of the truth-
seeking process."” Agurs, 427 U.S. at 104.

During the evidentiary hearing before the | ower court here,
Appel | ant presented the testinony of i nmat e Geor ge Mendoza, i nmate
Davi d Marshal |, and Kerry Fl ack fromt he Departnment of Corrections.
George Mendoza testified that at the time of the all eged incident
i nvol ving M. Marshall and the victi mJeff Henry, he was an i nmat e at
Martin Correctional Institute and shared acell with David Marshal .

(PC-R2408). Onthe norning of theincident, George Mendoza and Davi d
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Mar shal | spoke with a detective (whose nanme he coul d not recall) and
| nspector Riggins who was i nvestigating the event. (PC-R 2409).
Duri ng that di scussi on, George Mendoza i ndi cat ed t hat he di d not want
to be further invol ved, but i nspector R ggi ns insisted he nust testify.
(PC-R2409). Mendoza and Marshal | were thereafter sent to separate
facilities. Thereafter, George Mendoza didtestify before the grand
jury. Follow ng his grand jury testinony, George Mendoza had a neeti ng
w th Assistant State Attorney, M. Spiller, Inspector Riggins and
| nspector Sobach. It was at this neeting that a prom se to house
Geor ge Mendoza and Davi d Marshal | together, andinafacility closeto
their famlies was confirmed. Wen asked regardi ng t he specifics of
this neeting, George Mendoza responded:
.1 asked him well, what about keeping us
t oget her nowand sendi ng us cl ose to honme. M.
Ri ggi ns at that nonent | ooked at M. Sobach and
said yes, | did promise themthat. Then they
| ooked over to M. Spiller and M. Spiller said,
| talked to ny boss, he says we don't have a
problemwithit, they donetestifiedat the grand
jury. Andthat's when M. Sobach said fine. He
says -- his words were I' mgoingto transfer you
t oget her and I' mgoi ng t o send you cl ose t o hore.
But he says if you get yourself introuble or you
get yourself inatrick bag, you' re on your own.
(PC-R 2412).
Al t hough t he two i nmat es wer e housed at separate facilities prior

tothegrandjury, withinafewdays of this nmeeting George Mendoza and

Davi d Marshal | were both transferredto the same facility, Avon Park
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Correctional Institution. (PCR2413). They renai ned t oget her at Avon
Park, inthe sane cell, for approxi mately ei ght and a hal f years. (PC
R 2415). Again, both inmtes were transferred together to Lake
Correctional Institution, where they were housed inthe sane cell for
approximately ten nonths. After the transfer to Lake C. 1., David
Marshal | was transferred to South Bay Correctional Institution w thout
George Mendoza. (PC-R 2416).

Davi d Marshal | corroborated the testinony of George Mendoza t hat
t he two i nnat es wer e nade a prom se, i nh exchange for their testinony,
t o be housed and kept together within the prisonsystem (PC R 2445).
David Marshall testified that on the day of the initial incident,
| nvesti gator Ri ggi ns i nfornmed hi mand Geor ge Mendoza t hat t hey woul d
have to be transferred to different | ocations. Wen both i nmates
expressed their di spl easure, I nspector R ggins insistedthey nust be
transferred our for safety. (PG R2446). Just before testifying before
the grand jury, David Marshal |l had a conversation wi th Assi stant State
Attorney John Spiller inwhich Spiller informed David Marshal | that he
woul d be housed wi t h Geor ge Mendoza as soon as possi ble. (PC R 2448).
After bothinmates testified for the grand jury they were nmade t he sane
prom se agai n. David Marshal | descri bed t he sane neeti ng detail ed by
CGeor ge Mendoza i n which Spiller, Ri ggins and Sobach were present and
where Spiller infornmed the inmates he had "tal ked to his boss and as

far as they were concerned fromthat poi nt on Mendoza and ne woul d be
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t oget her because we al ready went before the grand jury." (PC R 2448).

At t he poi nt where David Marshall was transferred to Sout h Bay,
Kerry Fl ack, Director of I nformation, Comuni cati ons and Legi sl ative
Pl anni ng for t he Departnment of Corrections, became invol ved. M. Fl ack
testifiedthat she becane i nvol ved when | nvesti gat or Ed Sobach asked
her to reviewthe files of George Mendoza and David Marshall to
det er m ne why t hey had been separated and i f t hey shoul d be pl aced back
together. (PC-R 2536-2538). When Ms. Flack was questioned if
| nvesti gat or Sobach had i nf ormed her why he was i nterested i n these two
i nmat es, she responded:

...He said that they had been transferred to

different |locations and that -- and that the

bottomline was he di d not know whet her or not

t hey should be allowed to renmain at the sanme

| ocation. And after reviewing the file and

talking to classification and talking to M.

Sobach, | deci ded that they had agreed t hat the

i nmat es coul d nove t oget her i n order to wat ch out

for each other. And | recommended and r equest ed

a transfer back to the sanme institution.
(PCG-R2538). Ceorge Mendoza and Davi d Marshal | were placed i nthe sane
facility for alnost a year as a result of Ms. Flack's involvenent.

George Mendoza and David Marshall were abl e to stay toget her
withinthe prisonsystem not only at the sane institution, but alsoin

t he sane cel |, for a period of approxi mately ten years. Wtnesses for

t he defense, as wel| as for the State, agreed that this was extrenely
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unusual . (PC-R 2477, 2549). After their first separation, it is even
nmor e unusual that | nspector Sobach, one of the original parties all eged
t o have been i nvol ved i n maki ng t he prom se t o Geor ge Mendoza and Davi d
Marshal |, not only took aninterest i nwhy t hey were separ at ed, but
took steps to renmedy the situation.
It isclear fromthe testinony of Appellant’s trial counsel, Aiff

Bar nes, that he never had any i nformati on regardi ng any prom ses nmade
i n exchange for theinmates' testinony. (PC-R2374). Wen M. Barnes
attenmpted to cross exam ne wi t ness George Mendoza at trial, Mendoza
deni ed that any prom se was made. (PC-R 2374). |In addition to
Assi stant State Attorney Spiller's failureto correct Mendoza's fal se
testi nony, George Mendoza testifiedthat he had beeninstructed by
Spiller to state no prom ses had been made. When asked at the
evidentiary hearing why he testifiedthat no prom se was nmade, George
Mendoza replied:

... And he sai d t hey woul d ask you just |ike when

you took your plea agreenent, if you were

prom sed anyt hing. He says it's normal procedure

inthe courtroomto say that you weren't prom sed

anything. John Spiller saidthis. So whenthey

ask you, you say that you weren't prom sed

anyt hi ng.
(PC-R 2424-25).

Had t he prom ses t o Geor ge Mendoza and Davi d Marshal | been heard

by the jury, it woul d have seriously underm ned the credibility of

Mendoza' s testinmony. Wth this testinony, there is areasonable
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probability that the jury woul d have found M. Marshall not guilty or
guilty of alesser offense than first degree nmurder. Wen asked by M.
Marshal | ' s col | ateral counsel at the evidentiary heari ng about the
significance of a prom se in exchange for testinmony, Cliff Barnes
st at ed:

Well, with these two, they were | overs, so if

t hey had been made that promi se, it certainly

woul d have been nore i nmportant than just two

bunkmat es who enj oyed each ot hers

conversation...If that was the case and t hat

prom se had been nade, that would have been

extrenely inportant.
(PCG-R2375-76). Evidence of a prom se woul d have been critical tothe
i npeachment of George Mendoza, and its absence caused Appel |l ant
mani f est prej udice.

The fact that the jury never heard this significant i npeachnent
evi dence nust be anal yzed i n conjunction wi th Appel |l ant's cl ai mof
juror msconduct (for whichthelower court refusedto hear evidence).
The prejudi ce Appel l ant sufferedisclearlyreflectedinthejurors’
af fidavits regardi ng i nappropri ate conduct and deal maki ng during the
del i berati on of Appellant's guilt or innocence. Juror Panela H.
Bachmann, in a sworn statenent, stated:

...During the course of the guilt phase
del i berations, there were jurors who di d not want
tovote for first degree murder. There was nmuch
di scussi on of howguilty M. Marshall was. In
ot her words, how high a degree of guilt the

verdi ct shoul d be. There was concern there m ght
be a hung jury. A unani nous verdict of first
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degree nmurder was obt ai ned when it was agreed
upon that the jury woul d vote unani nously for
guilty of first degree nurder and unani nously for
a life sentence.

(Affidavit of Panmela H. Bachmann). Juror Judy Cunni ngham st at ed:

...During the course of the guilt phase
deli berations, | toldthe other jurors that | did
not bel i eve that the state had proventheir case
beyond a reasonabl e doubt. | was not sure M.
Marshal | was guilty as charged. | also nmade it
clear toother jurors that I woul d not vote for
death in this case.

| only conprom sed ny true feelings regarding
t he case because the ot her jurors di d not want a
hung jurytoresult . | voted for first degree
mur der only when it was agreed that there woul d
be a vote for |iferecommendationandit wold be
unani nous. At |east | was relieved of theworry
that M. Marshall would be executed.

(Affidavit of Judy Cunni nghan). Any evidence of i nproper notives on
behal f of state wi tnesses, specifically the prom se made t o Geor ge
Mendoza and Davi d Marshal |, woul d have significantly strengthened the
doubts of the jury. At |east twojurors wantedto find M. Marshall
guilty of the |l esser offense of second degree nurder. dearly, hadthe
jury heard a cross exam nation in which a prom se in exchange for
testi nony was reveal ed, thereis areasonabl e probability that the
out come woul d have been different, either second degree nurder or a
hung jury. This information certainly underm nes confidenceinthe

outcome. Strickland v. Washi ngton, 466 U.S. 668 (1984)

B. THE STATE' S W THHOLDI NG OF EXCULPATORY | NFORMATI ON AND
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PRESENTATI ON OF RELATED FALSE AND M SLEADI NG EVI DENCE, VI OLATED
APPELLANT' S CONSTI TUTI ONAL RI GHTS UNDER RELEVANT CASE LAW

The State's action of withhol di ng excul patory evi dence, i ncl udi ng
i npeachment evi dence, violated M. Marshall's rights under the Fifth,
Si xt h, Ei ghth and Fourteent h Amendnents. Wen t he wi t hhel d evi dence
goestothecredibility and i npeachability of a State's witness, the
accused' s Si xt h Anendnent right to confront and cross-exam ne wi t nesses

agai nst himis violated. Chanbers v. Mssissippi, 93 S. Ct. 1038

(1973). O course, counsel cannot be effective when decei ved, so
hi di ng excul patory or inpeaching information violates the Sixth
Amendnent right to effective assi stance of counsel as well. United

States v. Cronic, 104 S. Ct. 2039 (1984). The unreliability of fact

determ nations resulting fromsuch state m sconduct viol ates the Ei ghth
Amendnment requirenent that no unreliable death sentence be inposed.
The State allowed its witnesses to m srepresent the truth and
failed to correct the witnesses' m srepresentations. The State's
knowi ng use of fal se or m sl eadi ng evidence is "fundanental |y unfair"
because it is "a corruption of the truth-seeking functionof thetrial

process."” United States v. Agurs, 427 U. S. 97, 103-104 and n. 8 (1976) .

The del i berat e deception of a court and jurors by presentati on of known
fal se evidence is inconpatible with the rudi mentary demands of

justice." Gaglio v. United States, 150 U.S. 150, 153 (1972).
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Consequent |y, unli ke cases where the deni al of due process stens solely
fromthe suppressi on of evidence favorabl e to the defense, i n cases
i nvol ving the use of fal se or m sl eadi ng testi nony, "the Court has
appliedastrict standard. . . not just because [ such cases] i nvol ve
prosecut ori al m sconduct, but noreinportantly because [ such cases]
i nvol ve a corruption of the truth-seeking process.” Agurs, 427 U. S. at
104.

Accordingly, incases invol ving know ng use of fal se or m sl eadi ng
evi dence, the defendant's conviction nust be set asideif thefalsity
coul dinany reasonabl e likelihood have affected the jury's verdi ct.

United States v. Bagley, 105 S. Ct. 3375, 3382 (1985). The nost

rudi nentary requi renents of due process nandat e t hat t he gover nnent not
present and not use fal se evidence if it cones fromthe nouth of a
State's w tness.

Appl yi ng these | egal principlestothetestinony presented during
the evidentiary hearing, it isirrefutablethat the prosecution and | aw
enf orcenent agencies involved in this case withheld materi al
excul pat ory evi dence fromdef ense counsel. Furthernore, it is clear
t hat the State knowi ngly presented fal se and m sl eadi ng evi dence to t he
jury whenit failedtocorrect thetrial testinony of George Mendoza,
asserting that no prom ses were made to himin exchange for his
testi nony.

The | ower court's order dism sses Appellant’s all egati ons by
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sinply stating that M. Mendoza acknow edged t hat t he St ate di d not
of fer hi many prom ses to i nduce his testinony. Incredibly, thelower
court's order sinplyignores M. Mendoza's expl anati on t hat he was
instructed to providethis answer by the prosecutor. Wthout making
any credibility finding agai nst Davi d Marshal | or George Mendoza, the

| ower court asserts that there was noBrady or Gglioviolation. This

position cannot be reconciledw ththeinnmates testinony at the hearing
or the undi sput ed and hi ghly unusual fact that M. Mendoza and Davi d
Mar shal | were housedinthe sane cell within multiplefacilitiesfor
nearly ten years. It is unreasonable to accept the | ower court's
caval i er conclusionthat there was no promseinlight of the hearing
testi nony of Mendoza and Marshall, the fact that they were kept
t oget her for such an extraordinary |l ength of tine, and Kerry Fl ack's
testi nony t hat she understood t hat there was i ndeed an agreenent to
house Mendoza and Marshal |l together,

The trial judge, who al so presi ded over the evidentiary hearing,
apparent|y accepted the veracity of M. Mendoza' s testinony at trial.
Now, despite the evidence fromMendoza hinself that a quid pro quo
prom se by t he St at e was made, the | ower court suddenly choose not to
beli eve what M. Mendoza had to say. The State is in the sanme
guandary. They vouched for M. Mendoza's credibility at trial when he
was their star wiwtness. Now, heisliar. It is not surprisingthat

t he prosecutor M. Spiller woul d deny t hese al |l egati ons. After all,
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M. Mendoza' s evidentiary hearing testinony that M. Spiller instructed
himthat "it's normal procedure in the courtroomto say that you

weren't prom sed anything," is avery serious charge. However, the
fact remai ns t hat David Marshal |l and George Mendoza testifiedthat a
prom se to keep t hemt oget her was i ndeed nade and kept for nearly ten
years. To believethat they renmained cell-mates for suchalongtine
by mere coi nci dence i s unreasonable. The | ower court's order can

over|l ook M. Mendoza's testinony but the facts cannot be di scarded so

easily.

ARGUMENT |V
THE LONER COURT ERRED BY FAI LI NG TO CONDUCT AN
ADEQUATE CUMULATI VE ERROR ANALYSI S
The flaws i n t he process whi ch sentenced M. Marshall to death are
many. They have been poi nted out not only t hroughout this brief, but
alsoin M. Marshall's direct appeal. Addressing each error on an
i ndi vidual basisw |l not afford constitutionally adequat e saf eguards

against M. Marshall's inproperly inposed death sentence.
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The | ower court failedto consider the cunul ati ve ef fect of all
t he evi dence not presented at M. Marshall's trial as required by Kyl es

v. Witley, 115 S. Ct. 1555 (1995), and this Court's precedent.

Swafford v. State, 679 So. 2d 736, 739 (Fla. 1996); Gunsby v. State,

670 So. 2d 920 (Fla. 1996).° InKyl es, the Suprene Court established
that "[t]he fourth and final aspect of Bagley materiality to be
stressed here is its definition in terms of suppressed evi dence
consi dered col l ectively, not itemby-item" Kyles, 115S . at 1567.
I n Gunsby, this Court ordered anewtrial in Rule 3.850 proceedi ngs
because of the cunul ati ve effect of Brady viol ations, ineffective
assi stance of counsel, and/ or new y di scover ed evi dence of i nnocence.
This Court notedthat whileit agreedwththecircuit court that M.
Gunsby had failed to denonstrate a reasonabl e probability of a
different result if not for the State' sBrady violations, it criticized
the circuit court's considerationof thisclaiminisolation: "Wenwe
consider this error inconbinationw ththe evidence set forthinthe
second issue [the ineffective assistance of counsel and newy
di scovered evidence], however, we cannot agree with the State's

position." Gunsby, 670 So. 2d at 923. This Court has clearly

That Kyles v. Whitley is not limted to Brady clains is
evidenced by its application to sufficiency of the evidence clains,
United States v. Burgos, 94 F.3d 849 (4th Cir. 1996); United States
V. Rivenbark, 81 F.3d 152 (4th Cir. 1996); ineffective assistance of
counsel clains, Mddleton v. Evatt, 77 F.3d 469 (4th Cir. 1996); and
newl y di scovered evidence clains, Battle v. Delo, 64 F.3d 347 (8th
Cir. 1995).

78



established that circuit courts cannot consider the effect of
unpresent ed evidence item by-itembut nust eval uate the col |l ective
i npact of such evidence.

When exam ned cumnul ati vely, it becones apparent that M. Marshall
was denied afair and constitutionally adequate trial and sent enci ng.
The conbi ned ef fect of the State's wi t hhol di ng of vital i npeachnent
evi dence, the State's presentation of fal se and m sl eadi ng evi dence,
trial counsel's utter failuretoinvestigate and present significant
and copi ous mtigationevidence, thetrial court's inproper override of
the jury's recommendation of alife sentence, as well as the many
significant clains for which M. Marshall was deni ed an opportunity to
present evidence, all denonstrate Appellant's entitlenment to relief.

ARGUMENT V

THE LOWER COURT ERRED BY SUMMARI LY DENYI NG
MERI TORI QUS CLAI M5

The | ower court's order denyi ng post-convictionrelief failsto
provi de any reason for denyi ng Appel l ant’'s Rul e 3. 850 cl ai ns for whi ch
no evidentiary hearing was held. The |l ower court's order follow ngthe
Huf f hearing sinply states:

t hat an evidentiary hearingis not warranted on
t he fol | ow ng cl ai ms because t he notion and t he
record in this case conclusively show that
Def endant is not entitledtorelief: dains |, V,
IX, XX, XX, XXV, XVIT, XXVI, XXVI1. daimlX
isspecifically deniedas the allegations all eged
in the attached affidavits inhered in the
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verdi ct. FURTHER ORDERED AND ADJUDGED t hat an
evidentiary hearing is not warranted on the
follow ng cl ai s because they are procedurally

barred: Clainms I, IV, VI, VII, VIII, X, X1,
XITE, XIV, XV, XVI, XVIT1, XIX, XX, XV, XV. (PC
R 1830).

There were no records attached to the order, and aside fromd ai m
| X, there was no rational e provi ded for why t hese cl ai ns shoul d be
deni ed wi t hout an evidentiary hearing. This Court has stated many
times that under rule 3.850, anovant isentitledto an evidentiary
heari ng unl ess the notion, files, and records concl usivel y showt hat

t he novant is not entitledtorelief. Fla. R Crim P. 3.850(d); e.qg.

Provenzano v. Dugger, 561 So.2d 541, 543 (Fla. 1990); Harich v. State,

484 So. 2d 1239, 1240 (Fla. 1986), O Cal |l aghan v. State, 461 So.2d 1354,

1355 (Fla. 1985). To support summary deni al without a hearing, atrial
court nust either stateit'srationaleinits decisionor attachthose
specific parts of therecordthat refute each clai mpresentedinthe

notion. Andersonyv. State, 627 So.2d 1170, 1171 (Fla. 1993); citing

Hof f man v. State, 571 So.2d 449, 450 (F a. 1990) ( Hof fman 1). 1 nAsay

v. State, Asay relied onHoff man and argued that the trial court's
order summarily denying cl ai ns was i nsufficient because it did not
contain attachnments of therecord. This Court found that "an order
denyi ng an evidentiary hearingis sufficient if it setsforth aclear
rati onal e expl ai ni ng why t he noti on and record concl usi vel y ref ut e each

claim Asay; See Diaz v. Dugger, 719 So. 2d 865, 867 (Fla. 1998). In
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Asay, this Court foundthat thetrial court's order did set forth a
clear rational e expl ai ni ng why each claimwas sunmarily denied,

satisfying the requirements of Diaz. Asay v. State. I n t he

i nstant case, the order denyingrelief, foundinthe order foll ow ng
the Huf f hearing, failedto attach any files or records, andwith the
exceptionof Claiml X, failedto provide any rational e what soever,
expl ai ni ng why Appel l ant is not entitledtorelief. "Thus, we canonly
specul ate as to the Court's basis for denying the notion." Roberts v.
State, 678 So.2d 1232,1236 (Fla. 1996).

Appellant's Rul e 3.850 notion was sufficiently pled and the
al | egati ons presented remai n unrefuted by the record. The foll ow ng
claims were dismssed for no articul ated rational e: 10
a. CLAIMI: ACCESS TO THE FI LES AND RECORDS PERTAI NI NG TO MR.
MARSHALL"' S CASE | N THE POSSESSI ON OF CERTAI N STATE AGENCI ES MAY HAVE
BEEN W THHELD | N VI CLATI ON OF CHAPTER 119, FLORI DA STATUTES, THE SI XTH,
El GHTH AND FOURTEENTH AMENDVENTS TO THE UNI TED STATES CONSTI TUTI ON AND
THE CORRESPONDI NG PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON.

M. Marshall is not inapositiontoknowif any docunents were
not di scl osed. He does not wai ve any Chapter 119 cl ai mt hat nmay exi st,

but that due to circunmstances beyond his control, he does not know

about . (PC- R 1543- 1544)

10 The clains are presented in the sane chronol ogi cal order
reflected in the |l ower court’s order followi ng the Huff hearing.
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b. CLAIM V: THE RULES PRCHI Bl TI NG MR. MARSHALL' S LAWYERS FROM
| NTERVI EW NG JURORS TO DETERM NE | F CONSTI TUTI ONAL ERROR WAS PRESENT
VI OLATES DUE PROCESS AND EQUAL PROTECTI ON PRI NCI PLES (PG R 1579-1580)

c.  CLAIMXX: THE TRI AL COURT' S FAI LURE TO GRANT A CHANGE OF VENUE
DEPRI VED MR- MARSHALL OF HI'S RI GHT TO TRI AL BEFORE A FAI R AND | MPARTI AL
JURY. (PC-R 1676-1683)

d. CLAIMXXI 1 MR MARSHALL WAS | MPRCPERLY SHACKLED DURI NGH S TR AL
AND PENALTY PHASE. (PC-R. 1683-1684)

e. CLAI M XXVI: MR MARSHALL | S BEI NG DENI ED HI S RI GHT TO EFFECTI VE
REPRESENTATI ON BY THE LACK OF FUNDI NG AVAI LABLE TO FULLY | NVESTI GATE

AND PREPARE HI S POST- CONVI CTI ON PLEADI NGS | N VI OLATI ON OF SPALDI NG

V. DUGGER. (PC-R. 1689-1694)

f. CLAI M XXVI | : EXECUTI ON BY ELECTROCUTI ON | S CRUEL ANDY OR UNUSUAL
PUNI SHMENT. (PC-R. 1694-1706)

The fol |l owi ng cl ai s were erroneously deni ed as bei ng procedural ly
barred:

g. CLAIMIT: MR MARSHALL TR AL TRANSCRI PT WAS AND | S UNRELI ABLE AND
| NCOVPLETE. ( PC- R. 1544-1548)

h. CLAIMIV: MR MARSHALL'S SENTENCI NG TRI AL VI OLATED THE SI XTH,

El GHTH AND FOURTEENTH AVENDVENTS WHEN VR, MARSHALL WAS ALLOWNED TO WAl VE

H S RI GHT TO PRESENT PENALTY PHASE EVI DENCE W THOUT AN ADEQUATE RECORD

I NQUI RY TO DETERM NE WHETHER THE WAI VER WAS VOLUNTARY AND | NTELLI GENT.
COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO ADVI SE THE TRI AL COURT OF THE

REQUI REMENTS UNDER EARETTA TO ACCEPT A WAI VER OF FUNDAMENTAL RI GHTS.

It was error for thetrial court toallowM. Marshall to waive
presentation of mtigating evidence, absent aninquiry i nto whether

t hat deci si on was knowi ng, intelligent and voluntary. The question
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raisedin M. Marshall's caseis "whether waivingtheright to present
mtigating testinony in the penalty phase of a capital trial is a
deci si on of such great magni tude t hat m ni mal procedural safeguards
nmust be foll owed to assure on the record t hat t he wai ver was know ngl vy,

intelligently, and voluntarily exercised." Andersonyv. State, 574 So.

2d 87 (Fla.), cert. denied, 112 S. C. 114 (1991) (Barkett, J.,

concurring in part, dissenting in part). This question nmust be
answered in the affirmative; M. Marshall purportedly waived a
fundament al constitutional right, theright topresent mtigating

evidence in a capital sentencing proceeding. Safflev. Parks, 110 S

Ct. 1257, 1270 (1990) (Brennan, J., dissenting) ("The right to an
i ndi vidual i zed sentenci ng determ nati on i s perhaps t he nost fundanent al

ri ght recogni zed at the capital sentencing hearing."); Eddi ngs v.

Gkl ahoma, 102 S. Ct. 869, 876-77 (1982); Lockett v. Ohio, 98 S. Ct.

2954, 2964-65 (1978) (plurality); Wodsonv. North Carolina, 96 S. Ct.

2978, 2991 (1976) (plurality); Deaton v. Dugger, 635 So. 2d 4 (Fl a.

1993) ("Therightstotestify andto call w tnesses are fundanent al
ri ghts under our state and federal constitutions."). Florida has
recogni zed that fundanental rights can be wai ved only i n open court on

therecord. See, e.q., Torres-Arboledov. State, 524 So. 2d 403, 410

(Fla.), cert. denied, 109 S. Ct. 250 (1988). As M. Marshall

pur portedly wai ved a fundanental constitutional right, thetrial court

shoul d have conduct ed a substantial recordinquiry to determ ne M.

83



Marshal | ' s conpetence to knowi ngly, intelligently, and voluntarily
wai ve his right to have his sentencing judge consider mtigating
evidence. Asignificant inquiry ontherecordinto M. Marshall's
conpetence to waive mtigation was required.

In M. Marshall's case, rather than a careful recordinquiryto
det erm ne whet her M. Marshal | know ngly, intelligently and voluntarily
wai ved his right to present mtigating evidence, thetrial court nmade
a perfunctory inquiry:

MR. BARLOW Yes, Judge, another issue that was raised this
nor ni ng was t he Def endant' s wai ver of the statutory circunstances. The

Def ense requested --

THE COURT: Okay. M. Barnes indicated that he neededto talk
with M. Marshall.

MR. BARLOW Yes, Judge.

MR. BARNES: Yes sir, we had atal k and he agrees with me and |
don't know how you want to address this, but --

THE COURT: Ckay. | can just ask M. Marshall. M. Marshall, you
have di scussed with your | awyer what are the statutory mtigating
ci rcunst ances and do you agree t hat none of themapply inyou case or
at | east that youw || wai ve presenting any of thosetothejury and
t hat the jury need not be instructed on any of the statutory mtigating
ci rcunst ances?

MR. MARSHALL: Your Honor.

THE COURT: Yes sir.

MR. MARSHALL: Nunber eight. Nunber eight.

THE COURT: MWhich is -- what does nunber eight say?

MR. BARNES: Any ot her aspect.
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THE COURT: Ckay. Nowthat -- maybe what |1've saidis a m snoner,
but that's not been cl assified as astatutory mtigating circunstance.
It'slistedinthe statute, but that's everything el se. Sowhat we're
t al ki ng about here woul d be the mtigating circunstances nunbered one
t hr ough seven. 1'mgoingto specifically givethat one whi ch woul d be
any aspect of Defendant's character record and any ot her circunstances
of the offense.

MR. MARSHALL: Okay, Your Honor, excuse ne for the delay. In
agreeance withm -- ny attorney | agree with you pertainingtothis --
this --

THE COURT: You agree that the Court need not instruct and you
gi ve up any right to have the Court instruct on statutory mtigating
ci rcunst ances which are nunbered one through seven in the statute?

MR. MARSHALL: Yes, yes, Your Honor.

THE COURT: COkay. | amgoing to give eight as you've noted.

MR. MARSHALL: Yes sir.

THE COURT: Yes sir, | will give that.

MR. SPI LLER Your Honor, the State's request for inquiryinthis
area al so i ncl uded t he Def endant' s gi vi ng up personal |y gi ving up the
ri ght to present any evi dence that m ght tend to support any of t hese
first seven exceptions.

THE COURT: Okay. And then M. Marshall, | -- |I'dintended t hat
be part of what | was asking, but just soit'sclear. M. Marshall,
you're giving up any right to present any -- any evi dence on statutory
m tigating circunstances that are set out inthe statute nunbered one
t hrough seven, is that correct?

MR. MARSHALL: Yes, Your Honor.

(R 2773-75). The trial judge failed to ask M. Marshall if he
under st ood t he consequences of the wai ver, and did not inquireinto

factors such as M. Marshall's education, reading ability, or capacity

to understand the proceedi ngs.
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The Court's inquiry into M. Marshall's alleged waiver of
m tigation evidence was i nsufficient. Counsel failedto conduct an
adequat e i nvesti gati on whi ch was necessary to fully informM. Marshall
of his legal rights and options thus making it inpossible for M.
Mar shal | to nmake rational choices regardi ng his case. Counsel was al so
ineffective for failing to advise the Court of its obligationto
conduct proper Faretta hearings regarding M. Marshal |l's purported
wai ver of mtigation evidence. As aresult of these errors the outcone
of M. Marshall's sentencing was materially unreliable and no
adversarial testing occurredinviolationof M. Marshall's rights as
guar ant eed by the Constitution of the State of Fl orida and the Fifth,
Sixth, Eighth, and Fourteenth anendnents to the United States
Constitution.

To the extent that trial counsel failedto object or arguethis
i ssue effectively, his perfornmance was defici ent under the principles

of Harrison v. Jones, 880 F.2d 1277 (11th Cir. 1989) and Mur phy v.

Puckett, 893 F.2d 94 (5th G r. 1990). Under Strickland v. Washi ngt on,

466 U. S. 668 (1984), ineffectiveness of counsel occurs when tri al
counsel's conduct so underm ned the proper functioning of the
adversari al process that the trial cannot be relied on as having
produced a just result. Were an adversari al testing does not occur
and confidence is undermned in the outcone, relief is appropri

Thi s fundanmental procedural and substantive error shoul d be
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corrected now. M. Marshall was giventhe ultimate penalty with no
adequat e i nqui ry ever being made, contrary tothe Fifth, Sixth, Ei ghth
and Fourteent h Amendnments to the federal constitutioninto his capacity
to knowingly, intelligently, and voluntarily waive fundanental

constitutional rights.

i CLAI MVI: THE TRI AL COURT PREJUDI Cl ALLY ERRED I N PERM TTI NG A
STATE PRI SON | NVATE TO TESTI FY BEFORE THE JURY AS AN ANONYMOUS STATE
W TNESS. (PC-R. 1580-1588)

j - CLAIM VI I : THE PROSECUTOR PREJUDI Cl ALLY VOUCHED FOR THE
CREDI BI LI TY OF | TS W TNESSES | N ARGUMVENT TO THE JURY. (PC- R 1589- 1593)

K. CLAIM VII1: MR. MARSHALL'S SENTENCE RESTS UPON AN
UNCONSTI TUTI ONALLY AUTQVATI C AGGRAVATI NG G ROUMSTANCE. (PG R 1593- 1598)

l. CLAIMX: MR MARSHALL' S RI GHTS UNDER THE EI GHTH AND FOURTEENTH
AMENDVENTS WERE DENI ED BY THE CONSI DERATI ON OF NON- STATUTORY

AGGRAVATI NG Cl RCUMSTANCES THAT MR. MARSHALL WAS A FUTURE DANGER TO

SOCI ETY. (PC-R. 1605-1610)

m CLAI MXII: PARKER V. DUGGER ESTABLI SHES THAT MR. MARSHAL WAS
DENI ED HI' S CONSTI TUTI ONAL RI GHTS VWHEN THE TRI AL COURT AND THE FLORI DA
SUPREME COURT | MPROPERLY FAI LED TO ADEQUATELY EVALUATE M TI GATI ON
EVI DENCE AT SENTENCI NG AND APPELLATE REVIEW (PC-R. 1616-1627)

n. CLAIMXITT: MR MARSHALL WAS DEN ED THE EFFECTI VE ASSI STANCE OF
COUNSEL AT THE SENTENCI NG PHASE, THE SENTENCI NG JUDGE M SAPPLI ED
AGGRAVATI NG CI RCUMSTANCES AND THI S COURT HAS FAI LED TO CURE MR.
MARSHALL' S DEATH SENTENCE. (PC-R. 1627-1637)

0. CLAI M XI'V:  THE BURDEN WAS SHI FTED TO MR. MARSHALL TO PROVE THAT
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DEATH WAS | NAPPROPRI ATE. (PC-R. 1638-1642)

p. CLAI MXV: THE JURY OVERRI DE | N MR. MARSHALL' S CASE RESULTED I N

AN ARBI TRARI LY, CAPRI C QUSLY, AND UNRELI ABLY | MPCSED SENTENCE OF DEATH,

| N VI OLATI ON OF THE El GHTH AND FOURTEENTH AMENDMVENTS. (PCG- R 1643- 1654)
The jury override procedureinFloridais constitutionally valid

only to the extent that it is utilized within specific reliable

procedural paraneters, and solong as it does not | ead to freaki sh and

arbitrary capital sentencing. Spazianov. Florida, 468 U. S. 447, 465,

104 S. . 3154, 3165 (1984). Spaziano upheldthe facial validity of
Fl orida's jury override schene, but at the sane ti ne exam ned t he
scheme' s applicationinthat caseinorder "to ensure that the result
of the process is not arbitrary or discrimnatory.” 1d. at 465.
Spazi ano' s uphol ding of the jury override procedure and its application
inthat case did not forever i nsul ate an override fromei ght h anmendnent
review. Wil e upholdingthe validity of the scheme, Spazi ano al so
assessed petitioner's challenge to the application of the Tedder

st andard. See Tedder v. State, 322 So. 2d 908 (Fla. 1973). Finding

t hat t he standard provi des capital defendants with a "significant
saf eguard,” that "the Florida Suprene Court takes that standard
seriously,"” and that "thereis no evidence that the Fl ori da Suprene
Court has failedinits responsibility to performmeani ngful appell ate
review " id. at 465-66, the Court concluded that the override there was

constitutional. [|d. at 467. Clearly, the Suprene Court did not
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consider itstask at an end once it determ nedthe facial validity of
t he overri de schene, but found it necessary and proper to determ nethe
constitutionality of the schene's applicationinthe particul ar case.

See also Magill v. Dugger, 824 F.2d 879, 894 (11th Cir. 1987)

(" Al 't hough Spazi ano i ndi cates that a state nmay al | ocat e t he sent enci ng
power as it wi shes between the judge and the jury, it does not stand
for the proposition that the state may arbitrarily alter this
allocation as it applies to particul ar defendants.").

Under Floridalaw, if ajury s recomrendationof |ifeis supported
by a reasonabl e basis -- suchas validmtigating factors -- that jury
recommendati on cannot be overridden.! This is the nature of the
sent enci ng process under Floridalaw, and the standard t hat has been
recogni zed by the United States Supreme Court as a "significant
saf eqguard" providedto a Fl orida capital defendant. Spazi ano, 468 U. S.

at 465. See Parker v. Dugger, 111 S.Ct. 731 (1991).

The record here denpnstrates reasonabl e basis for life. For

UKl orida's capital sentencing process ascribes a role to the
sentencing jury that is central and fundanental. Espinosa v. Florida,
112 S. Ct. 2926, 28 (1992); Stevens v. Florida, 613 So. 2d 402 (Fl a.
1992); Johnson v. Singletary, 612 So.2d 575 (Fla. 1993). A Florida
sentencing jury's recomendation of life is entitled to "great

wei ght," and can only be overturned by a sentencing judge if "the
facts suggesting a sentence of death [are] so clear and convincing
that virtually no reasonable person could differ." Tedder v. State,

322 So. 2d 908, 910 (Fla. 1975)(enphasis supplied). See also Eutzy
v. Dugger, 746 F. Supp. 1492 (N.D. Fla. 1989), aff'd., No. 89-4014
(11th Cir. 1990); Porter v. Wainwight, 805 F.2d 930 (11th Cir.
1986); Mann v. Dugger, 844 F.2d 1446, 1450-51.
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exanmple, M. Marshall was influenced by his ol der brother who
encouraged himto run the streets and break thelaw (R 2789). This

undi sputed fact isamtigatingcircunstance. Whitley v. Bair, 802

F.2d 1487, 1494 (4th Cir. 1986) (ol der brother "exerci sed an undue
crim nal influence on hi mduring his adol escence”). M. Marshall had
"beautiful grades” until his early teens (R 2788-2789). M .
Mar shal | ' s not her di d not di scipline appellant and | ed hi mt o bel i eve
t hat there woul d be no consequences for his behavior (R 2789). The

jury could consider thisasmtigating. Bufordv. State, 570 So. 2d

923, 925 (Fl a. 1990) ("conditions of parental negl ect i n which Buford
had been raised").

Due to problens, the marriage of M. Marshall's parents was
turbul ent with nenbers of the fam |y taking sides (R 2789). Eddi ngs
v. Kl ahoma, 102 S. Ct. 869, 877 (1982) ("evidence of difficult famly
hi story” isatypical mtigatingcircunstance). M. Marshall's father

| oves appel | ant very much (R 2789). See Pardo v. State, 563 So. 2d

77, 79 (Fla. 1990) (Trial court found that "l ove and affection of his
fam|ly" mtigating).
The trial court found the mitigating circunstance that M.

Marshal | entered prison at an early age (R 4086). See Porter v.

Wai nwri ght, 805 F. 2d 930, 933 (11th G r. 1986) (recogni zing that peopl e

i ncarcerated at a young age are often "nol ded i n such away that, to

sone extent, they are not responsi ble for their behavior”). Thetrial
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court found that M. Marshal |'s good behavi or during the course of the
trial could be considered in mtigation (R 4086).

The jury coul d have al so recommended a |l i fe sentence based on t he
circunstances of this case. The jury could viewthe evidence as
showi ng t hat Jeff Henry was a very vi ol ent i ndividual .? The evi dence
i s uncl ear whet her the chair | eg was already i n Henry's cel |l unar ned
(R 2423).%3 Afight eruptedwi thinthe cell (R 2027, 2429, 2066). %
There were of fensi ve wounds on Henry (R 2056). AIl of the major
injuries received by Henry coul d have occurred by successi ve bl ows
transpiringwith amtter of "seconds" (R 2057). Dr. Hobin couldn't
rul e out Henry as the aggressor and testifiedthat he coul d have kept
fromfightingwith the head injuries (R 2058). Wen M. Marshall
| ater tied upthe violent Henry, it was apparently to ensure that Henry
woul d not imediately try to retaliate.

The out st andi ng fact bearing uponthe mtigated nature of this

offenseis the fact that M. Marshall, after beinginvolvedinafight

2This is anply denonstrated by the evidence that Henry had
been placed in confinement, and at that tinme was given a disciplinary
report (DR) for fighting with another inmte (R 1961).

BThere was evidence that Henry was struck with a battery

whi ch came fromhis own cell. Thus, one could reasonably concl ude
that it was during this fight that M. Marshall obtained the weapon,
thus no calculated killing was proved.

“Dr. Hobin testified that the injuries to Henry's hands were
of the nature that one m ght receive in a fistfight (R 2021). The
injuries show one person "grappling" with another (R 2066). Also,
the scene inside the cell showed evidence of a struggle (R 1898).
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with Henry, coul d not retreat to any pl ace of safety. The evi dence
showed a prison where everyone was vul nerable to violence. M.
Mar shal | cannot be j udged by t he same st andards t hat woul d apply i f he
had been on the outside. If this incident had occurred outsidethe
pri son, appel |l ant coul d have gone hone, sought the protection of the
police and sinply | ocked hinself inuntil safety arrived. But inthe
pri son he coul d not go hone. He coul d not go anywhere to saf ety where
he could not be gotten for revenge by Henry.

Al t hough t he facts do not reveal whether Henry died as aresult
of injuries occurringinthe first or second all eged entry by M.
Marshal |l intothe cell, the facts do not rule out M. Marshall sinply
tyi ng t he hands of Henry and pul ling his trousers down to prevent him
fromcom ng after appel | ant during the second entry. The facts do not
prove any additional acts to make this offense an aggravated and
unm ti gat ed one for which the death penalty is reserved. The nedi cal
exam ner stated that it was possible that all of theinjuries were
inflictedduringthefirst visit tothe cell andthat Henry was ti ed
upon t he second visit whil e he remai ned consci ous (R 2062). Further,
it was al so possi ble that Henry coul d have kept fighting with the
injuries (R 2058). Henry could have been the aggressor (R 2058).

I n such a case, the facts do not prove t he ki nd of defensel ess
crime that is deserving of the death penalty in the face of ajury

recomendation of lifeinprisonment. After all, thejury heard all of
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t he adm ssi bl e aggravating facts, was aware of therealitiesof lifein
prison, had anpl e evi dence t o gauge the cul pability of M. Marshall,
and deci ded agai nst t he appropri at eness of the death penalty. The
jury's deci sion on such an undet erm ned set of facts of what actually
pr ovoked t he hom ci de nust be accorded t he wei ght of a reasonabl e
recommendat i on.

Under the circunstances of this case, thejury couldlegitimtely
findthat the death occurred as theresult of afight or confrontati on

and was not the result of lust of greed. See Christianv. State, 550

So. 2d 450 (Fla. 1989) (even though facts were legally insufficient to
serve as a defense to crine, it was error to override the jury
recomendat i on where there was a col orabl e cl aimthat the killing of a
handcuffed i nmate was notivated out of self-defense).

Any of these non-statutory mtigating circunstances m ght provi de
a reasonabl e basis for the jury's recommendati on. Certainly the
cunul ative effect of themtigatingcircunmstances would serve as a
basi s for areasonabl e personto differ onthe propriety of a death
sentence for M. Marshall.

In addition, the jury nmay have decided that not all of the
aggravating factors were proven beyond a reasonabl e doubt, or that sone

wereentitledtolittleweight. SeeHallmanv. State, 560 So. 2d 223

(Fla. 1990). For exanple, whileit is obvious that M. Marshal |l was

under a sentence of i nprisonnment, the jury coul d have given this factor
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very littleweight inlight of the facts. Also, the jury could have
givenvery littlewight, or at least lessthanthetrial court did, to
t he prior violent fel oni es when one considers M. Marshall's young age
at the time of the comm ssion of these offenses.?®

The factor that the killing occurred duringthe conm ssion of a
burglary could be givenlittle weight, or evenrejected, by the jury.
Assunmi ng that there was a burglary, thejury couldlegitimately find
that the circunmstances showed atechni cal burglary of shared prison
confinenment whichis|less egregious thanthe situationwherethereis
forcibleentry of a hone occupied by afamly. Mreover, thejury may
have found that the killing was preneditated, but that it did not occur
during the course of a burglary. Thereis evidencethat M. Marshall
went intothe cell unarned and that a fight erupted. The jury could
legitimately find that M. Marshall did not enter wwiththeintent to
commt acrimnal offense, and thus could givethis circunstancelittle
or no wei ght.

The jury coul d have reasonably found that the killing was not
extrenel y hei nous, atrocious, or cruel. This circunstance is reserved

for the "consciencel ess or pitiless crinme which is unnecessarily

torturoustothevictim" Brownv. State, 526 So. 2d 903, 906 (Fl a.

1988) (quoting fromState v. Di xon, 283 So. 2d 1 (Fla. 1973)). See

M. Marshall was 18 or 19 at the tinme of these prior
of fenses (R 2723, 2788).
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al so Cook v. State, 542 So. 2d 946, 970 (Fl a. 1989) (" Thi s aggravati ng

factor generally is appropriate whenthe victimis tortured, either
physically or enotionally, by the killer"). The crinme nust be
"commtted so as to cause the victim unnecessary and prol onged
suffering."” Brownat 907. O course, the prol onged suffering cannot
nmerely be fortuitous, it nmust be "designedtoinflict ahighdegree
of pain with utter indifference to, or even enjoynent of, the

suffering." Snmalley v. State, 546 So. 2d 720, 722 (Fla. 1989); Burns

v. State, 609 So.2d 600 (Fla. 1992); McKi nney v. State, 579 So. 2d 80

(Fla. 1991). InPorter v. State, 564 So. 2d 1060 (Fl a. 1990), the

Court expl ained that for this circunstance to apply the crine nust be
meant to be deliberately and extraordi narily painful and that a nurder
i nvol vi ng the succession of actionsresultinginthefatal injuries
(the firing of three shots at close range) would not apply.

Porter, 564 So. 2d at 1063; see al so, McKi nney v. State, 579 So. 2d 80,

82 (Fla. 1991) ("The evidence in the record does not showthat the
def endant intended to torture the victint).

Intheinstant casethe jury could properly findthat there was
not evi dence beyond a r easonabl e doubt of prol onged suffering. Mre
inportantly, thejury couldlegitimtely findthat the fight was not

designed to inflict a high degree of pain. The nedical exam ner

6See MIls v. State, 476 So. 2d 172, 178 (Fla. 1985)
("whet her death is imrediate or whether the victimlingers and
suffers is pure fortuity").
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testifiedthat theinjuriesto Henry coul d have occurred "in amatter
of seconds" (R 2057). Thus, the incident could be found not to be

especi al Iy hei nous, atrocious, or cruel. See Anpbros v. State, 531 So.

2d 1256 (Fl a. 1988) (victimshot threetines whilefutilytryingto
escape not especi ally hei nous, atrocious, or cruel). The jury could
reasonably either totally reject, or give little weight to, this
reason.

In light of the different viewthe jury may have had of the
m tigating circunstances, and t he aggravati ng evi dence, it cannot be
said that the facts are so cl ear and convi nci ng t hat no reasonabl e
person coul d differ as to whet her a death sentence i s appropriate. The
trial court erred by overriding the jury recommendation of life
i npri sonment and i nposi ng a sentence of death. The state's argunent
that the court couldsinply fail tofind mtigation despite evidence of
m tigation, anply shown above t o have i ncl uded ext ensi ve non-statutory
facts, was an erroneous basi s to i npose t he death sentence contrary to
a jury's recommendation of life inprisonnment (R 2861).

I nrecormending life, the jury obviously found reasonabl e doubt
t o t he exi stence of t he aggravati ng ci rcunst ances and found a basi s for
the mtigationargued by counsel. "[T]he facts suggesting a sentence
of death [are not] so cl ear and convi ncing that virtual |l y no reasonabl e
person could differ." Tedder, 327 So. 2d at 910. Thus, under Fl orida

law, the jury's recomrendati on shoul d have been foll owed.
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Based on all of the above, it is quite plain that reasonable
people coulddiffer astothe propriety of the death penalty inthis
case, and thus the jury's recomendation of |ife nust stand. See

Eut zy; Tedder. There were valid and em nently reasonabl e nonstat utory

mtigating factorsinthis case. Watever bal ance thetrial judge may
have struck, the jury's balancing andresultinglife recomendation,
wer e undeni abl y r easonabl e under Floridalaw. See Mann, 844 F. 2d at
1450-55. The trial judge and Fl ori da Suprene Court, however, refused
to provide M. Marshall withtheright whichthelawclearly afforded
him-- the right not to have a reasonabl e jury verdi ct overt urned.

In fact, inthis case, the trial judge failed to in any way
expl ainwhy the jury had norational basis for its reconmendati on, as
Tedder requires. Ajury liferecomendati on magnifies the sentencing
judge's duty to fully consider the mtigating factors upon which
reasonabl e jurors could rely as a "reasonabl e basi s," because t he usua
presunptionin Floridathat deathis the proper sentence upon proof of
one or nore aggravating factors does not apply (and i ndeed i s rever sed)
when a jury recommendation for alife sentence has been nade. WIlians

v. State, 386 So. 2d 538, 543 (Fla. 1980).7%

"The judge considering an override nmust wei gh aggravating
ci rcunst ances "agai nst the recomendation of the jury." Lew s v.
State, 398 So. 2d 432, 439 (Fla. 1981). The overriding judge nust
make findings that explain why the jury was unreasonable, why no
reasonabl e person could differ, and why death is proper. Tedder v.
State, 322 So. 2d 908 (Fla. 1975). Neither this procedure, nor the
substantive "no reasonable juror"” determ nation, occurred in this
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The judge found four statutory aggravating circunstances. The
j udge made no findi ngs regardi ng t he unr easonabl eness of the jury, and
di d not explainwhy the jury's recomendati on was not entitledto great
weight. Nor didthe trial judge di scuss to any significant degreethe
mtigationintherecord or say anyt hi ng what soever to i ndi cat e why
that mtigation shoul d not be deened a "reasonabl e basi s" supporting
thejury' sverdict of l[ifeinthis case (R 4084). Therecordreflects
t hat the override was predi cated uponthe trial court consi deration of
t he non-statutory aggravati ng factor of future dangerousness. That is

not thelawin Florida. Ferry v. State, 507 So. 2d 1373, 1376-77 (F a.

1987).
The only hint why the trial judge overrode the jury's life
recommendation is noted in the trial court's witten findings:

The court has consi dered t he evi dence present ed
rel evant to the nature of the crine and the
character of the defendant, including acertified
copy of the judgnment and sentence i n Dade County
Case Nunber 84-18638-B wherei n def endant was
convicted of the crime of escape in 1984. 1In
this case the defendant was sentenced to
i nprisonment. This record of conviction and
sentence was not admtted into evidence for the
jury to consider. This record has been di scl osed
to the defendant prior to sentencing.

(R 4084).
The state courts thus arbitrarily ignoredtheir ow standards and

arbitrarily denied M. Marshall the protections, i.e., the"liberty

case.
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interest," afforded under Florida' s capital sentencing statute. See

Vitek v. Jones, 445 U. S. 480, 488-89 (1980) (state-created |liberty
i nterest i s onethat fourteenth anendnment preserves agai nst arbitrary

deprivation by the state); Hicks v. Oklahoma, 447 U S. 343

(1980) (sane). Neither the Ei ghth Amendnent, Due Process, nor Equal
Protection can be squared wwth the fact that Floridal awafforded M.

Marshall the right to an affirmance of the jury'sreasonablelife

recommendati on, while the Florida courts' unfounded, uni que, and

illogical rulingarbitrarilywithdrewthat right. See Evitts v. Lucey,

469 U.S. 387, 400-01 (1985); Mlls v. Avery, 393 U S. 483, 488 (1969):

Smithv. Bennett, 305 U S. 708, 713 (1961). See al so Reece v. CGeorgi a,
350 U. S. 85(1955). Gventhissituation, it is manifestly apparent

that the override death sentence in this case is arbitrary.

g. CLAI M XVI:  TRI AL COUNSEL WAS RENDERED | NEFFECTI VE BY THE TRI AL
COURT"' S ACTI ON WHEN | T REFUSED TO GRANT DEFENSE' S MOTI ON THAT MORE
PEOPLE PARTI CI PATE I N THE VENI RE. (PC-R. 1654- 1656)

r. CLAIMXVIT1: M MARSHALL I'S | NNOCENT OF FI RST DEGREE MURDER AND
WAS DENI ED AN ADVERSARI AL TESTI NG. (PC-R. 1666-1669)

S. CLAIM XI X: MR, MARSHALL'S SENTENCE OF DEATH WAS BASED UPON
UNCONSTI TUTI ONALLY OBTAI NED PRI OR CONVI CTI ONS. (PC-R. 1670-1671)

t. CLAI MXX: FLORI DA S CAPI TAL SENTENCI NG STATUTE | S UNCONSTI TUTI ONAL
ON I TS FACE AND AS APPLI ED I N THI S CASE BECAUSE | T FAI LS TO PREVENT THE
ARBI TRARY AND CAPRI Cl QUS | MPOSI TI ON OF THE DEATH PENALTY, AND I T
VI OLATES THE CONSTI TUTI ONAL GUARANTEES OF DUE PROCESS AND PRCHI Bl Tl NG
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CRUEL AND UNUSUAL PUNI SHVENT. (PC-R. 1671-1676)

u. CLAI MXI V[ XXI V] & CHARG NG VR. MARSHALL W TH BOTH PREMEDI TATED
MURDER AND FELONY MURDER VI OLATED THE SI XTH, ElI GHTH AND FOURTEENTH

AMENDVENT TO THE UNI TED STATES CONSTI TUTI ON BY FAI LI NG TOG VE H' M

ADEQUATE NOTI CE OF WHI CH CRI ME HE MUST DEFEND AGAI NST.

V. CLAI M XV[ XXV] °: MR. MARSHALL IS | NSANE TO BE EXECUTED

M. Marshall is insane to be executed. InFordv. VWi nwight, 477

U S 399 (1986), the United States Suprene Court held that the Eighth
Amendnent protects individuals fromthe cruel and unusual puni shnent of
bei ng executed whil e i nsane.

M. Marshall acknow edges that this claimis not ripe for
consi deration. However, it nust be raisedto preserve the claimfor
reviewin future proceedings and in federal court should that be

necessary. See Stewart v. Martinez-Villareal, 118 S. C. 1618 (1998).

Accordingly M. Marshal |l nust raisethisissueintheinstant pleading.
Appellant's Rul e 3.850 notion was sufficiently pled and the

al |l egati ons presented remain unrefuted by the record.

CONCLUSI ON AND RELI EF SOUGHT

B It is apparent fromthe Circuit Judge’ s post Huff hearing
order that a m stake has been made and that he intended claim XV to
be XXIV.(PC-R 1830)

¥ It is apparent fromthe Circuit Judge' s post Huff hearing
order that he made a m stake and intended claim XV to read XXV. (PC-
R. 1830)
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Based on t he foregoi ng Matt hew Marshal | respectful | y requests that
this court i nmedi at el y vacat e hi s convi ctions and sent ences, i ncl udi ng
hi s sentence of death and order anewtrial. Inthealternative, M.
Marshall additionally requests that this court remand for an
evidentiary hearing onissues previously deni ed by the | ower court.

Finally, M. Marshall requests that a new sentenci ng be ordered.

STATEMENT OF FONT

The foregoing brief is typed in COURIER 12pt.
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