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PRELI M NARY STATENMENT

This is M. Happ's first habeas corpus petition in this Court.
Art. |, Sec. 13 of the Florida Constitution provides: "The wit of
habeas corpus shall be grantable of right, freely and w thout cost."
This petition for habeas corpus relief is being filed in order to
address substantial clainms of error under the Fourth, Fifth, Sixth,
Ei ght h and Fourteenth Amendnents to the United States Constitution,
claims denonstrating that M. Happ was deprived of the right to a
fair, reliable, and individualized sentencing proceeding and that the
proceedings resulting in his conviction and death sentence viol ated
fundanental constitutional inperatives.

Citations shall be as follows: The record on appeal

concerning the original court proceedings shall be referred to as "R

" followed by the appropriate page nunber. The postconviction
record on appeal will be referred to as "PC-PR ___ " The anended
post conviction notion was filed on October 16, 1995.

The Florida Suprene Court's opinion on M. Happ's initia
direct appeal will be referred to as Happ I, 596 So.2d 991 (Fl a.
1992). The Court's opinion on his appeal of the postconviction
decision will be referred to as Happ II. Al other references wll

be sel f-explanatory or otherw se expl ai ned herein.

| NTRODUCTI ON




Significant errors which occurred at M. Happ's capital trial
and sentencing were not presented to this Court on direct appeal due
to the ineffective assistance of appellate counsel.

The issues, which appell ate counsel negl ected, denopbnstrate that
counsel's performance was deficient and that the deficiencies
prejudiced M. Happ. "[E]xtant |legal principles...provided a clear

basis for ... conpelling appellate argunent[s]." Fitzpatrick v.

VWai nwight, 490 So.2d 938, 940 (Fla. 1986). Neglecting to raise
fundanental issues such as those discussed herein "is far bel ow the
range of acceptabl e appellate performance and nust underm ne
confidence in the fairness and correctness of the outcone.” WIson

v. Wainwight, 474 So.2d 1162, 1164 (Fla. 1985). Individually and

"cumul atively,"” Barclay v. Wainwiqht, 444 So.2d 956, 959 (Fla.

1984), the clains omtted by appellate counsel establish that
“confidence in the correctness and fairness of the result has been
underm ned." WIson, 474 So.2d at 1165 (enphasis in original).
Additionally, this petition presents questions that were rul ed
on in direct appeal, but should now be revisited in |ight of
subsequent case law or in order to correct error in the appeal
process that denied fundamental constitutional rights. As this
petition will denonstrate, M. Happ is entitled to habeas relief.

PROCEDURAL HI STORY

W liam Happ was charged by indictnment Decenber 2, 1986, with

first-degree nurder, burglary of a conveyance with the intent to



conmmit a battery, kidnapping, and sexual battery likely to cause
serious personal injury. He pled not guilty.

WIlliamHapp's first trial in January 1989 ended in a mstria
because the prosecutor violated a notion in |imne prohibiting the
State fromrevealing Happ's prior record. Happ was retried in July
1989 and found guilty of the charges on July 28, 1989 [R 2489]. On
July 31, 1989, the jury recommended a sentence of death by a vote of
nine to three. Imediately following the jury's reconmendation, the
judge sentenced M. Happ to death.

On direct appeal, the Florida Suprene Court ruled that Happ's
jury was erroneously instructed on the aggravating factor of "cold,
cal cul ated and preneditated" because it did not apply in Happ's case.
The Florida Suprene Court struck that aggravating circunstance but

affirnmed the convictions and sent ences. Happ v. State, 596 So.2d 991

(Fla. 1992). On certiorari to the United States Suprene Court,
Happ' s sentence was vacated and remanded because the jury was given
an additional erroneous aggravating circunstance. The United States
Suprene Court ruled that the "heinous, atrocious, or cruel”
aggravator given in M. Happ's case was unconstitutionally vague in

light of Espinosa v. Florida, 112 S.Ct. 2926 (1992); Happ v. State,

113 S.Ct. 399 (1992). Despite the fact that the jury was instructed
on two erroneous aggravating circunstances, the Florida Suprene Court

affirmed Happ's convictions and sentence, Happ v. State, 618 So.2d

205 (Fla 1993).



Happ' s Anended Motion to Vacate Judgnent and Sentence was fil ed
Cct ober 16, 1995, in accordance with F.R CGimP. 3.850 and 3.851 [ PC
R 116-230].

A hearing was held July 29, 1996, in accordance with Huff v.

State, 622 So.2d 982 (Fla. 1992). At that hearing, the court granted

an evidentiary hearing on Petitioner’s claimlll -- Brady violation,
and claimXVill -- failure to investigate mtigation issues [PCR

402-459]. However, the court required Petitioner to anend cl aim
XVI1lI to include specific allegations. The court did not set a date
for the anendnment to be filed.

An evidentiary hearing was conducted February 20, 1997, [PC R
1021-1197] on claimlll only, as the Petitioner had not filed an
anmended claim XVII1 at the tinme of the evidentiary hearing. The
court entered an order denying Petitioner’s motion.! The order did
not refer specifically to any individual clains of the Petitioner.
The State subnmitted a proposed order to the court because the
original order was deficient to sustain appellate review. Petitioner
submitted his objections to the proposed order? because the proposed
order did not reflect the findings of the court's oral pronouncenents
at the Huff hearing.

Subsequently, the court adopted the State's proposed order

denying Petitioner’s 3.850 notion [PCR 928-945].

This order does not appear to be in the record.

’The written objections do not appear in the record.
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The Petitioner filed a notion for rehearing and a notion for
| eave to anend based on new evi dence which may | ead to proof of
actual innocence [PC-R 946-977]. The court summarily denied the
notion May 11, 1998 [PC-R 978]. Petitioner filed his notice of
appeal My 22, 1998 [PC-R 1014-1015]. On Septenber 27, 1999,
Petitioner filed a motion to relinquish. The court denied the notion
but entered an order permtting M. Happ to file a successor 3.850
notion, contenporaneously with his appeal, which is still pending.

JURI SDI CTI ON TO ENTERTAI N PETI TI ON
AND GRANT HABEAS CORPUS RELI EF

This is an original action under Fla.R App.P. 9.100(a). See
Art. I, Sec. 13, Fla. Const. This Court has original jurisdiction
pursuant to Fla.R App.P. 9.030(a)(3) and Art. V, Sec. 3(b)(9), Fla.
Const. The petition presents constitutional issues which directly
concern the judgnment of this Court during the appellate process and
the legality of M. Happ's sentence of death.

Jurisdictionin this action lies in this Court, see, e.qg.,

Smth v. State, 400 So.2d 956, 960 (Fla. 1981), for the fundanental

constitutional errors challenged herein arise in the context of a
capital case in which this Court heard and denied M. Happ's direct
appeal. See Wlson, 474 So.2d at 1163 (Fla. 1985); Baggett v.

Wai nwright, 229 So.2d 239, 243 (Fla. 1969); cf. Brown v. Wi nwight,

392 So.2d 1327 (Fla. 1981). A petition for a wit of habeas corpus
is the proper neans for M. Happ to raise the clainms presented

herein. See, e.qg., Way v. Dugger, 568 So.2d 1263 (Fla. 1990); Downs




v. Dugger, 514 So.2d 1069 (Fla. 1987); Rilev v. Wiinwight, 517 So.2d

656 (Fla. 1987); Wlson, 474 So.2d at 1162.

This Court has the inherent power to do justice. The ends of
justice call on the Court to grant the relief sought in this case, as
the Court has done in simlar cases in the past. The petition pleads

clainms invol ving fundanmental constitutional error. See Dallas v.

Wai nwight, 175 So.2d 785 (Fla. 1965); Palnes v. WAinwight, 460

So.2d 362 (Fla. 1984). The Court's exercise of its habeas corpus
jurisdiction, and of its authority to correct constitutional errors
such as those herein pled, is warranted in this action. As the
petition shows, habeas corpus relief would be nore than proper on the
basis of M. Happ's clains.

GROUNDS FOR HABEAS CORPUS RELI EF

By his petition for a wit of habeas corpus, M. Happ asserts
that his capital conviction and sentence of death were obtained and
then affirmed during this Court's appellate review process in
violation of his rights as guaranteed by the Fourth, Fifth, Sixth,
Ei ghth, and Fourteenth Anmendnents to the United States Constitution
and the correspondi ng provisions of the Florida Constitution.

CLAI M |

ALTHOUGH APPELLATE COUNSEL RAI SED I N | SSUE FOUR
OF APPELLANT' S INITIAL BRI EF THE TRI AL COURT' S
ERROR OF RESTRI CTI NG PRESENTATI ON OF CRI TI CAL
EVI DENCE AT TRI AL REGARDI NG RI CHARD M LLER' S
ADM SSI ON ABOUT LYI NG, APPELLATE COUNSEL WAS

I NEFFECTI VE FOR FAI LI NG TO | NCLUDE OTHER
CRUCI AL FACTS, AMOUNTI NG TO SUBSTANTI AL

| MPEACHMENT OF MR M LLER I N VI OLATION OF MR



HAPP' S FI FTH, SI XTH, AND FOURTEENTH AMENDMENTS
AND ARTICLE |, SECTIONS 9 AND 16 OF THE FLORI DA
CONSTI TUTI ON.

Appel | ate Counsel argued at issue IV of M. Happ' s Initial
Brief that the trial court erred by restricting presentation of a
critical witness based upon Richard MIller's acknow edgnent of a lie.
In so arguing, Appellate Counsel stated in the Appellant's initial
Brief the follow ng at pages 55 and 56:

Mller told Lee that he was worried that his
testinony at Happ's trial mght come back to
haunt himin the event that M|l er sonmehow
received a newtrial. (R 2195-6) Lee reassured
Mller. (R 2196) MIler then admtted that he
had lied during his testinmony at Happ's trial.
(R 2199) He also revealed that Brad King, the
prosecutor in Happ's trial, told MIler to lie.
(R 2196) Specifically, King told Mller to
answer negatively if he was questioned about
asking for a | awer before speaking to | aw
enforcenent officials. (R 2191-4, 2196) Lee
told MIler that he did not believe this

i nformati on woul d have any rel evance to his
case. Mller asked Lee to pass on the
information to Happ's defense attorney. (R
2197) .

Appel | ate Counsel failed to raise or argue to this Court that
the trial court erred in denying the defense the ability to call M.
Lee, because the court failed to consider relevant the fact that M.
Mller told M. Lee that "he was given answers to the questions" and
that the reason he didn't want to testify was not because he was
si ck, but because he was concerned about his own case, as evidenced
by the follow ng:

DI RECT EXAM NATI ON OF HUGH LEE BY MR PPl STER



MR Pfister: Could you tell nme what Richard
Mller told you?

MR. Lee: M. MIler was worried about whet her
or not having to testify would bother an appea
if in fact he did one. He'd already testified
once. |If he did get a newtrial due to

i neffective assi stance or any other way, that
basically his previous testinony could be used
against him and he probably had no right of -
Fifth Amendment right not to testify.

He brought up the fact that he felt
coerced in his plea based on prom ses nade by
the office of the State Attorney concerning
where he woul d be housed. | think he wanted to
go to &kl ahoma and went to Kansas instead, sone
irrational fear that he was sent there to be
killed, be cut or sonething. He showed ne the
scars.

And then he went on and he had sone of the
statutes regarding new trial, and | advised him
that didn't apply, only applied to the
def endant whet her or not, you know, -testinony
for newtrial didn't apply to him his
statenent woul dn't be used against him He
said, "What if they knew I'd been told to lie
or told the answers to the questions?" And |
asked hi mwhat he neant. He indicated that he
had been told - asked "what if they asked if |
asked for an attorney and | said | was told to
say just no?" | asked himwho told himthat.
He indicated it was Brad King.

| didn't go any further into the subject.
| said it's sonething that | didn't think would
help himbut if he wanted to speak to you, 1'd
| et you know he wanted to speak to you to get
in touch with you, contact you directly, when
he was transferred to Lake County to testify.

(R 2196-2197) [enphasis added].

Not only did Appellate Counsel fail to bring before this Court
the statenent that MIller was given the answers to the questions, but
also failed to point out in the initial brief that the trial court

deni ed the defense's request to call M. Lee as a witness prior to



the court even hearing M. Lee’'s testinony (Appellant's Initial Brief
pages 54-57). After M. Pfister notioned the court to call M. Lee
as a witness and provided a proffer of some of M. Lee's testinony,
the court stated:

THE COURT: That may be. That's a difficult

question.® This testinobny is not going to be
presented to the jury in any event or to the

public. 1t's going to be taken here in
Chanmbers and done at that with that - | know
your concern, M. Lee. |I'mgoing to tell you

that the Court rules the attorney/client
privilege is waived. You have to answer
guestions regarding this and you have no
responsibility for that.
(R 2194) [enphasis added].
It was only after the court's ruling did M. Lee then provide
his testinony about what Richard MIler had told him (R 2194-2198),
whi ch included that Richard MIler was given the answers to the
guesti ons.
Appel | ate Counsel was ineffective for failing to include the
rel evant portions of M. Mller's statenment to M. Lee, as well as to
point out that the trial court entered its ruling prematurely.

The Sixth Anendnent's Confrontation C ause was made applicabl e

to the States through the Fourteenth Amendnment. Pointer v. Texas, 380

U S 400, 85 S.Ct. 1065 (1965). It has been further stated that this

right is a fundanental right. Faretta v. California, 422 U S. 806, 95

S.Ct. 2575 (1975):

SReferring to M. Lee's claimthat the information he was about
to testify to was privileged conmuni cation
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The Si xth Amendnent includes a conpact
statenent of the rights necessary to a ful
defense: "In all crimnal prosecutions, the
accused shall enjoy the right ... to be
i nforned of the nature and cause of the
accusation; to be confronted with the w tnesses
against him to have conpul sory process for
obtai ning witnesses in his favor, and to have
t he Assistance of Counsel for his defense."
Because these rights are basic to our
adversary systemof crimnal justice, they are
part of the "due process of law' that is
guar ant eed by the Fourteenth Amendnent to
defendants in the crimnal courts of the
States. The rights to notice, confrontation,
and conpul sory process, when taken together,
guarantee that a crimnal charge nay be
answered in a manner now consi dered fundanent al
to the fair administration of Anerican justice
- through the calling and interrogation of
favorabl e wi tnesses, the cross-exam nation of
adverse wi tnesses, and the orderly introduction
of evidence, in short, the Amendnent
constitutionalizes the right in an adversary
crimnal trial to nake a defense as we know it.

Id. at 2532. [enphasis added].

Petitioner was denied the opportunity to call M. Lee as a

witness to inpeach the prior testimony of M. Mller in v

his Sixth and Fourteenth Anmendnents to the Federal Constit

Article |

Sections 9 and 16 of the Florida Constitution.

ol ati on of
ution and

oddl y

enough, the trial court denied the introduction of M. Lee's

testinony before he even heard it.

Appel | ate Counsel raised on direct appeal only the issue of M.

MIller admtting that he had lied in his origina

testinony, to which

this Court found that claimw thout nmerit and required no further

consi derati on

10
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call M. Lee to inpeach M. MIller by informng the jury that M.
MIller had stated that he was given the answers to the questions and
he didn't want to testify because he was concerned that his testinony
woul d be used against him and not because he was sick.* This was in
violation of Petitioner's constitutional rights and was not raised on
di rect appeal and shoul d have been.

In Delaware v. Van Arsdall, 475 U.S. 673, 106 S.C. 1431

(1986), the court vacated and renmanded the case where the trial court
prohi bited defendant's inquiry into the possibility that a w tness
was biased as a result of state's dismi ssal of his pending public
drunkenness charge, and as such viol ated defendant's rights secured
by the confrontation clause. The Court further stated:

Accordingly, we hold that the constitutionally
i mproper denial of a defendant's opportunity to
i npeach a witness for bias, |ike other
Confrontation Cl ause errors, is subject to
Chapman harm ess-error analysis. The correct
inquiry is whether, assum ng that the damagi ng
potential of the cross-exam nation were fully
realized, a reviewi ng court mght nonethel ess
say that the error was harm ess beyond a
reasonabl e doubt. \Whether such an error is
harm ess in a particul ar case depends upon a
host of factors, all readily accessible to
reviewi ng courts. These factors include the

i mportance of the witness' testinony in the
prosecutions' case, whether the testinony was
cunul ati ve, the presence or absence of evidence
corroborating or contradicting the testinony of
the witness on material points, the extent of
cross-exam nati on otherwi se permtted, and, of

“The reason given at trial for Mller’'s failure to testify was
si ckness” (R 1718).

11



course, the overall strength of the
prosecution's case.

ILd. at 684.

In the case at bar, it was critical that Petitioner be
permitted to attenpt to inpeach M. MIller, especially in light of
the fact that M. Mller's testinony was not |ive testinony, but
prior testinony read to the jury. Mreover, utilizing the standard
set forth above, M. MIller's testinony was: (1) absolutely essential
to the state; the testinony was not cunulative; (2) there was very
little corroborating evidence - assum ng that the testinony was not
i npeached; (3) cross- exam nation of M. MIler was precluded in the
second trial, because he refused to testify® and M. Lee's testinony
anounted to a subsequent inconsistent statement of M. MIller; and
(4) the strength of the state's case was virtually non-existent
without M. Mller.

At the time of the trial in this case, prior inconsistent, as
wel | as subsequent inconsistent statenents were adm ssi bl e under

Florida law. In State v. Hill, 504 So.2d 407 (2" DCA 1987), the

court stated:

Use of inconsistent statenents is a recognized
net hod of inpeaching a witness. Sec. 90.608 (I)
(a), Fla. Sta. (1985). Innpbst instances, the
Wi tness has made the inconsistent statenent
prior to the tinme he has testified. However,
there are sonme circunstances in which
subsequent inconsistent statenents have been

5This matter will be further discussed as a separate issue in
daimlV
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admtted for the purpose of inpeachnent,
[citation omtted]. In People v. Collup, 27

Cal .2d 829, 167 p.2d 714 (1946), the
prosecution was permtted to introduce at a
crimnal trial the testinony of Marjorie Nelson
who had testified at the defendant's
prelimnary hearing and who had now | eft the
jurisdiction. Later in the trial, the
defendant, Flaten, and her nother testified
that Nel son had told themthat she had not
testified truthfully at the prelimnary
hearing. On notion of the prosecution, the
court struck the testinony of Flaten and her
not her, and the defendants were convicted. In
reversing the judgnents on appeal, the
California Suprene Court held that the trial
judge had erred in striking the testinony
concerning the statenments by Nel son which were
i nconsistent with the testinony she gave at the
prelimnary hearing. The court rejected the
argunment that the inpeachnent testinony could
not be introduced because of the failure to |ay
a proper foundation by first asking Nel son

whet her she had made such inconsi stent
statenent. The court pointed out that due to
Nel son' s absence the defendants coul d not

possi bly nmeet the requirement of |aying the
proper foundation and held that in the interest
of justice the inpeaching evidence should have
been admitted for what it was worth, [citation
omtted].

Attacking the credibility of prior
testinony which is being introduced at a | ater
hearing by evi dence of subsequent contradictory
statenents seens to have been contenpl ated by
section 90.806(1), Florida Statutes (1985),
whi ch provides as follows:

When a hearsay statenent has been admitted
in evidence, credibility of the declarant my
be attacked and, if attacked, may be supported
by any evidence that woul d be adm ssible for
t hese purposes if the declarant had testified
as a witness. Evidence of a statenent or
conduct by the declarant at any tine
i nconsistent with his hearsay statenment is
adm ssi bl e, regardl ess of whether or not the

13



decl arant has been afforded an opportunity to
deny or explain it.

Id. at 409. [enphasis added].

As these cases indicate, because M. MIler was declared
unavail able for trial and his prior testinony was read into the
record, the defense should have been permtted to present M. Lee's
testinony that M. MIller told himthat he was given the answers to
the questions, as well as why M. MIller didn't want to testify.

M. MIller's testinony was crucial to the state. M. Mller
was permtted to testify by forner testinony, thereby prohibiting the
defense access to M. MIller. The subsequent inconsistent or
i ncongruent statenment of M. MIler was essential to the defense in
order to establish to the jury that M. MIller was lying. The
Constitution of the United States, the Florida Constitution, and the
interests of justice demanded that M. Lee be permitted to testify.

Al t hough in hindsight, yet predictable, the prejudice was
obvious. During the trial, the jury requested whether M. MIler had
testified that he had read about the incident in the newspaper. The
judge refused to re-read the testinony and instructed the jury to
rely upon their nenory (R 1109-10, 2383- 84). M. MIller has since
provided a recantation of his original testinony and stated, anong

ot her things, that he was provided the answers to the questions.?®

°See Petitioner's Mtion to Relinquish Jurisdiction in Appeal
Case No. 93, 121.
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The unfortunate sequence of events surrounding M. Mller's
testinony constructively handcuffed Petitioner's ability to inpeach
M. MIller's testinmony: (1) M. Mller testified via former testinony
- although physically available, (2) the court denied the defense the
ability to call M. Lee, and (3) the court denied the re-readi ng of
M. Mller's testinony regarding his reading about the case in the
newspaper. Although the single statement by MIler that he lied
about having asked for an attorney was rai sed on appeal and deni ed by
this Court, Appellate Counsel was obligated to point out to this
Court those issues which best showed the trial court's errors, the
injustice by those errors, and the | egal support for the issues. As
shown above, Appellate Counsel failed to adequately raise the proper
i ssues before this Court, which amounted to ineffective assistance of
Appel | at e Counsel .

CLAIM I |
APPELLATE COUNSEL FAI LED TO RAI SE ON DI RECT
APPEAL THE ERROR CAUSED BY THE STATE ATTORNEY' S
DELI BERATE W THHOLDI NG OF THE FACT THAT THE
STATE CREATED A CONFLI CT OF | NTEREST BY
RETAI NI NG THE SAVE EXPERT AS THE DEFENSE.
Petitioner's trial counsel filed a Mdtion for Confidenti al

Expert on February 26, 1987, a copy of which was certified to the

State Attorney [Appendix A’ (R B28). On February 27, 1987, Judge

'Ant hony Tatti, assistant public defender, now works for the
State Attorney who prosecuted M. Happ, and al so represented Richard
Mller (R 2192) (jailhouse informant who testified against M.
Happ). M. Tatti testified at M. Happ's 3.850 evidentiary hearing.
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Thurman entered an order appointing Dr. Harry Krop as a confidenti al
expert for the Petitioner, pursuant to Fla.R C.P. 3.216(a)?
[ Appendi x B] (R 29-31), a copy of which was certified to the State
Attorney.
Petitioner's trial counsel filed: Notice of Deletion of Wtness

--Dr. Harry Krop — From Wtness List (R B184) [Appendix C]; and
Notice of Invoking Privileges of Dr. Krop's confidentiality (R 85)
[ Appendi x D] on April 29, 1988. Both docunents certified that copies
were sent to the State Attorney. Apparently, however, unbeknownst to
Petitioner's trial counsel, the State Attorney filed a Petition for
Expert Fees for Dr. Harry Krop on April 4, 1989 (R 836) [Appendix
E]. The request specifically states:

1. It is the opinion of the State Attorney that

the service perfornmed by said af orenenti oned

doctor was in the formof an expert service.

2. That is [sic] was necessary and expedi ent

in the interest of justice to have the above

expert performsaid service which was rel evant

and pertinent to the issues in the above-

entitled cause.
The Petition was signed by Bradley E. King, State Attorney and the
Order was signed by Judge Jerry T. Lockett (Judge Lockett was
appoi nted after Judge Thurman recused hinself). This docunent does

not certify that a copy was forwarded to Petitioner's trial counsel

or that a hearing was held upon the petition.

8Fla. R Cr.P. 3.202, regarding experts for nitigation became
effective January 1, 1996.
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What is nost telling about this conflict of interest, potential
Brady violation, and a smacki ng of prosecutorial msconduct is what
M. King states at the penalty phase instruction charge conference:

MR. KING The other - and I'mreally, Your
Honor, just building a Record here - | know
that M. Krop - Dr. Krop exam ned M. Happ
sonetinme ago. That was a confidential
evaluation. | don't know the results of that.
But I want to make sure that - | would like to
see for the Record that M. Happ knows that he
does have a psychiatrist that can testify about
t hese ot her aspects concerning extrene duress
or what ever.

| don't know whether the psychiatrist
could testify and give any evidence in that
regard but | know al ways on collateral attack,
even on direct appeal, that is an issue that is
raised. And | just - | would Iike the Court to
ask of M. Happ, you know, does he want his
psychiatrist here to testify or have they at
| east discussed it between thensel ves to know
that they do not want to present that type of
evi dence.

MR Pfister: Your Honor, | appreciate M. King
worrying about M. Happ's effective assistance
of counsel, but M. - or Dr. Harry Krop - he
does testify in a ot of these post relief
matters - was originally appointed when the
Public Defender's office had the case,
specifically M ke Johnson.

| becane aware of what interview occurred
between Dr. Harry Krop and my client before I
was appointed to represent him | had one
opportunity to have Dr. Harry Krop interview
himafter we were appointed to represent him

| did confer even as of about two weeks
ago - three weeks ago with Dr. Harry Krop over
the phone. Tinme records will show that we had
a conversation with him And we woul d not
el ect to pursue these mtigating factors that
M. King tal ked about.

(R 2520- 2522) .

17



Thi s conversation took place on July 31, 1989, well after the
court and the State agreed to pay for Dr. Krop's service to the
State. M. King states he knew Dr. Krop had evaluated M. Happ. How
did he know that? WAs it because Dr. Krop told hin Although the
State's Response to Discovery lists Dr. Harry Krop, at nunber 67, as
a witness for the State,® nothing in the record indicates that
Petitioner's trial counsel had know edge that Dr. Krop had been hired
by the State. The petition for paynent to Dr. Krop, filed by the
State is a pro forma type of docunent, for which defense counse
woul d have no reason to search for in the clerk's record to di scover;
especially since no notice was provided to defense counsel. Listing
of an opponent's w tness on your own witness list is a common
occurrence in crimnal litigation practice. However, the nere fact
that Dr. Krop was listed on the State's w tness List does not
automatically nmean that the Defense shoul d have been alerted to the
fact that the State had also hired Dr. Krop. The trial judge signed
the order for paynent and he apparently didn't renenber. The State
Attorney had specific know edge, by his own adm ssion and previous
docunentation, that Dr. Krop was a confidential expert for the
defendant. It was the obligation of the State, as well as the court,

to have brought to the attention of the defendant that the State had

The State's Response to Discovery was filed on March 10, 1988,
but is not included in the Index to the Record on Appeal nor does it
appear to be part of the Record on Appeal .
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hired Dr. Krop and acknow edge the conflict. This practice anounted
to a substantial conflict of interest for the defense.

Appendi ces A through E were part of the record on appeal and
clearly established that Dr. Harry Krop was appointed as a
confidential expert for the defense, and that the State had al so
hired Dr. Krop as their expert. Further, the record on appeal also
clearly established -- via M. King' s acknow edgnent -- that M. King
knew that Dr. Krop had been hired by the defense and failed to notify
defense that the State had also hired Dr. Krop. Appellate Counsel's
performance was deficient for either failing to discover this blatant
conflict and raise the issue on appeal or just chose not to raise the
i ssue on appeal. In either case, Appellate Counsel provided
i neffective assistance.

The instant case was tried in July, 1989, and the first opinion
entered by this Court was in 1992. At that tinme Appellate Counse
could have utilized existing case |aw to support the cl ai m of

conflict of interest. In Carnival Corporation v. Ronero, 710 So. 2d

690 (Fla. 5'" DCA 1998) the court pointed out:

Al t hough we have found no Florida cases which
consi der the disqualification vel non of an
expert witness on the ground of privilege and
conflict of interest, it follows that such
orders should al so be reviewabl e through the
certiorari process.

ILd. at 692.

The Carnival Court cited as support for its finding the

followi ng: Farm Mutual Autonobile Insurance Co. v. K AW, 575 So.2d
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630 (Fla. 1991) (the legal system cannot function fairly or
effectively if an attorney has an informational advantage resulting

froma conflict of interest); and Roundpoint v. V.N.A , Inc., 207

A.D.2d 123 N.Y.S. 2d 161 (N Y.Ap.D v. 1995)(courts have i nherent
power to disqualify expert witnesses to preserve the fairness and
integrity of the judicial process).

Al t hough sone of these cases are subsequent to the decision
entered in the case at bar, they cite support for the conflict of
interest proposition with cases that were available prior to the

decision by this Court on direct appeal. In Marvin Lunber & Cedar

Conpany v. Norton Conpany, 113 F.R D. 588 (D. M nn. 1986), the Court

st at ed:

The rul es governing disqualification are
desi gned to protect against the potenti al
breach of such confidences, even w thout any
predi cate showi ng of actual breach. That is
the case with respect to expert w tnesses
Conforti, 405 A . 2d at 489-92, and Mles v.
Farrell, 549 F.Supp. 82, 84 (N.D.111.1982),
just as it is the well-accepted rule with
respect to attorney disqualification. The
threat or potential threat that confidences may
be di sclosed is enough, (citations omtted.)

In Roundpoint, 207 A D.2d at 126, the Court stated:

To resolve the issue of whether a clained
conflict of interest disqualifies an expert,
courts have used a two-step analysis, first
seeking to determne if it was objectively
reasonable for the party claimng to have
initially retained the expert to conclude that
a confidential relationship existed between
them and then, secondly, to ascertain if any
confidential or privileged information was

di scl osed by said party to the expert (see,
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Wang Labs, v. Toshiba Corp., 762 F.Supp. 1246,
1248; Great Lakes Dredge & Dock Co. v.

Har ni schf eger Corp., 734 F. Supp. 334, 337;
Shadow Traffic Network v. Superior G&. [Metro
Traffic Control], 24 Cal.App.4th 1067, 29

Cal .Rptr.2d 693). Affirmative answers to both
inquiries requires disqualification while
negative responses to either inquiry wll
likely result in a finding that

di squalification would not be appropriate.

There is no question that the first step was satisfied because
the trial court specifically entered an order appointing a

Confidential Expert. Certainly there can be no argument regarding

the second step of the analysis, because Petitioner's Counsel
specifically informed the court -- after M. King informed the court
(R 2521) -- that Dr. Krop interviewed M. Happ (R 2521). There can
be no greater formof confidentiality than that of an accused
murderer confiding in a psychotherapi st regarding the accused's
deepest nmental conditions and his |life experiences for potentia
mtigation.

The only difference between the cases cited and the case at bar
is that in the cited cases, the proponent for the disqualification
was fortunate enough to have di scovered the conflict before the
expert was permtted to testify. Unfortunately, in this case this
conflict was not divulged by the State to defense counsel in order
for defense counsel to enter a notion to disqualify. To further add
salt to the wound, the Petitioner's Appellate Counsel also failed to

di scover and raise the issue of conflict of interest to this Court.
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This omi ssion on the part of Appellate Counsel further dimnished the
rights of the Petitioner

It nust be noted that defense counsel provided notice that they
did not intend to call Dr. Krop prior to the first trial, which ended
inamstrial, and did not call Dr. Krop in the second trial. The
State didn't call Dr. Krop either. However, calling or not calling
Dr. Krop as a witness at that point was noot. The conflict had
al ready occurred. Petitioner was entitled, by rule and court order,
to a conflict-free and confidential expert. At the point where the
State also hired Dr. Krop and confidential information by the defense
was divulged, there is no way of know ng whether the opinions or
advice given to the defense by Dr. Krop was tainted because of the
conflict. Further, because the State failed to divulge that they had
retained Dr. Krop, the defense was precluded fromnotioning the court
to appoint a different conflict-free expert.

The cases cited above clearly establish that a conflict of
interest regarding experts is no |l ess devastating than a conflict of

interest of attorneys. This Court in Guzman v. State, 644 So.2d 996

(Fla. 1994), stated:

"We can think of few instances where a conflict
of interest is nore prejudicial than when one
client is called to testify against another.

As seen by the facts set forth earlier in this
opi ni on, Boyne was a key w tness agai nst
Guzman. The state contends that Boyne's wai ver
of the attorney/client privilege was sufficient
to cure any prejudice that m ght have been
caused by the public defender's representation
of both Boyne and Guzman. Whil e such a wai ver
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m ght have cured any conflict the public
def ender had insofar as the representation of
Boyne was concerned, that waiver does not waive
GQuzman's right to conflict free counsel.”
Id. at 998, [enphasis added].
The type of conflict caused by the State Attorney -- hiring the
defense's confidential expert and not informng the defense -- should

be one of the few instances this Court was thinking about.

Al t hough Guzman was deci ded after the opinion was entered in

the case at bar, the Court in Guznan cited Babb v. Edwards, 412 So. 2d

859 (Fla. 1982) for its support, which was available for Appellate
Counsel to review, had he read the record nore carefully. Appellate
Counsel's failure to raise this fundanental error anounted to
i neffective assistance of appellate counsel.
CLAIM I I

ALTHOUGH APPELLATE COUNSEL FILED A MOTI ON FOR

REHEARI NG APPELLATE COUNSEL WAS | NEFFECTI VE

FOR FAILING TO PO NT QUT I N THE MOTI ON FOR

REHEARI NG THAT THE COURT RELI ED UPON | NACCURATE

FACTS.

Inits opinion affirmng the trial court in Happ v. State, 596

So.2d 991 (Fla. 1992), this Court stated:

A shoe print found outside the driver's side of

the car was later found to match one of Happ's

shoes.
Id. at 992.

* k k%

At the second trial, a friend of Happ's
testified that he had seen Happ wal ki ng down
U S. Highway 19 toward the barge canal at 11:00
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p.m on May 23, and that he saw Happ the next
nmorning with a swllen right hand. Happ's
former girlfriend testified that Happ told her
he broke a car window with his fist.
Id. at 992.
These statenents by the Court are not only inaccurate, but are
taken out of context.
STATEMENT ONE
"a shoe print was found outside the
driver's side of the car was later found to
mat ch one of Happ's shoes,"
is only accurate if the Court was referring to the same brand and

cl ass of shoe. However, M. Hamm a Florida Departnent of Law

Enf orcenment anal yst, testified to the foll ow ng:
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DI RECT EXAM NATI ON OF MR. HAWM BY MR KI NG

MR. KING From your conparison of those two
phot ogr aphs, were you able to arrive at any
conclusions with respect to the tennis shoe
t hat you had having actually nmade the print
that was in the parking |ot?

MR, HAMM The questioned bears a pattern type
of a central design of an octagon-type, siXx-
sided figure in a central, what we call turning
poi nt or pivot area, of the footwear, and then
surrounded by circul ar designs.

The "X" that | placed on the chart with
the red line is showing this pivot point.

If you go to the test inpression of the
known, you'll see that the circles around the
pivot print are present but the inner design is
considerably different. There is no pivot
poi nt, no six-sided figure at that point.

However, this was caused by an excessive
anount of wear by the tinme the track could have
been nade to the tine this track was made.

The shoe did exhibit considerabl e anmount
of wear in this area so while they are the sane
in their class characteristics, | could only
formthe opinion they could have made it if
there was a tinme el enent between the tine
that this suspect footwear track was made and
the time that | made the known footwear track.

(R 2119-2120).

* k k%

MR. KING You can't say for an absol ute
certainty that this Pony shoe that we have here
today is the Pony shoe that nmade the track in
the parking | ot that you have as your

guesti oned photograph; is that right?

MR HAWM No, | cannot. M only opinionis it
coul d have made it at one tinme.

(R 2119-2120).
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Basically, the expert could only say that the shoe obtained by
M. Happ could not be excluded. But it was also clear by M. Hanm s
testinony that if the wear on M. Happ's shoe existed at the tinme of
the of fense, M. Happ's shoe could not have nade the inprint found in
the parking lot. Therefore, the court's statenent that the shoe
mat ched i s inaccurate.

STATEMENT TWO
"a friend of Happ's testified that he had
seen Happ wal ki ng down U.S. Hi ghway 19 toward
the barge canal at 11:00 p.m on May 23..."

In juxtaposition to this Court's statenent, the follow ng was
the statenent of facts by the State in their Answer Brief at page 2
and 3:

A friend of Happ's testified that he | ast saw
Happ Friday night at 11:00 p.m (R 2086). Happ
was wal ki ng hone down Hi ghway 19 toward the
barge canal (R 2087).

The simlarity of the Court's statenent of facts and that of
the State in their Answer Brief are remarkable and both inaccurate.
However, the actual testinmony of M. Anbrosino (M. Happ's friend) is
substantially different, as denonstrated as foll ows:

DI RECT EXAM NATI ON OF MR. AMBROSI NO BY MR KI NG
MR, KING You and M. Happ | assune got up,
you're at your nother's house. Do you renenber
what you did that day?

MR. AMBROSI NGO Went to the bowing alley and

about |11:00 - I1:00 o'clock or so, we started
wal ki ng horme.
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MR KING This is 11:00 o' clock in the evening
now?

MR, AMBROSINO: Yes, p.m
MR. KING Had you considered M. Happ's
spendi ng the night at your house again on

Friday night?

MR. AMBROSINO | considered it but | didn't
want to up - | didn't want to have any nore
friction with ny stepdad.

MR. KING You didn't ask himto spend the night
Friday night?

MR, AMBROSI NO  No.

MR. KING Friday night. May the 2379 where was
the | ast place that you saw M. Happ?

MR. AMBROSINO On Holiday Drive and 44.

MR. KING And could you on the map agai n point

out to us where that location is? Can you find
How about right here (indicating)?

MR AMBROSI NO.  Ckay.

MR. KING Wuld that be just a little bit to

the left of the dot, the dot then would be

Manat ee Lanes; right? That's the bow ing

al l ey?

MR. AMBROSI NO. That's right.

MR. KING Right in that area (indicating)?

MR, AMBROSI NO.  Yes.

MR. KING Which way was M. Happ headed when
you | ast saw hi n®?

MR. AMBROSI NO Toward this direction, toward
hi s house.
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MR, KING ay. Do you know where he lives or
where he was living at that tinme?

MR AMBROSI ONO. He |ived down H ghway 19. It
was down around back in the woods.

MR KING Okay. Wuld it have been up towards
t he barge canal ?

MR. AMBROSI NO. Yes, down toward that way

(indicating), but not as far as the barge

canal .
(R 2087) [enphasis added].

M. Anbrosino specifically stated that he had | ast seen M.

Happ on Holiday Drive and 44; not wal king down Hi ghway 19
(R 2086). Further, M. Anbrosino testified that M. Happ was headed
towards his house, which happened to be in the direction of the barge
canal, but was not as far. The statenent that M. Happ was wal ki ng
down H ghway 19 towards the barge canal was purely specul ative and
not specifically testified to by M. Anbrosino. That type of
conclusion is tantamount to saying that if a crine was commtted in
Mai ne and John Doe |ived in New York, he, therefore, was headed for
Mai ne because he was seen traveling north on 1-95 from Jacksonville,
Fl a.

STATEMENT THREE:

"that he saw Happ the next norning with
a swollen right hand."

Again, in juxtaposition to this statement by the Court, the
State's Answer Brief at page 3 states: "He saw Happ the next norning

around 9:am Happ's right hand was swollen..." Yet, the actual
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testinony of M. Anbrosino stated: "I believe his right hand was
swol len" (R 2088). M. Anbrosino's belief that M. Happ's hand was
swol I en was not established as to whether he actually saw a swol | en
hand or just assumed it because: "He told nme he hit a tree.” (R
2088) .

STATEMENT FOUR:

"Happ's forner girlfriend testified that Happ
told her he broke a car wwndow with his fist."

Again, the State's Answer Brief (at page 3), appears to be the origin
of this statenent: "Happ's prior girlfriend, who lived in
Pennsyl vania, testified that Happ told her he had broken a car w ndow
with his fist." This statenent is perhaps the nost m sl eading of
all, because the context inplies that M. Happ told his forner
girlfriend that he broke the victims (Ms. Crawl ey) car window. This
statenment totally m sstates Jean Pinko's (Happ's former girlfriend)
t esti nmony:

DI RECT EXAM NATI ON OF JEAN PI NKO BY MR KI NG

MR. KING GCkay. During the part of your

rel ati onship, did you ever have a conversation

wi th hi mabout hi m breaking a car wi ndow with

his fist?

MS. PINKO Yes.

MR. KING And that occurred in Pittsburgh,
Pennsyl vani a?

M5. PINKO Yes.
MR KING Okay. And | think, if I remenber

right, you had asked hi m about how he got a cut
on hi s hand.
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M5. PI NKO: Yes.

MR. KING And he told you that he did it
breaking a car windowwith his fits; -

M5. PINKO Yes.
MR KING - is that right?
M5. PINKO (Noddi ng head.)
MR KING Okay. D dthere come atine early in
1986 that M. Happ | eft Pennsyl vania and cane
to Florida?
M5. PINKG Yes
(R 1984-1985).

*k k%
CROSS- EXAM NATI ON BY MR PFI STER
MR. PPI STER: Now, this thing about Bill, you
know, breaking a wi ndow with his hand, getting
a cut onit, do you know when this conversation
happened?
M5. PINKO It was a long tine - it was |ike
about maybe a year - half a year after we

started goi ng together.

MR. PFISTER It could have been a year - two
years - half a year - whatever, way before '86?

M5: PINKO Yes.
(R 1988).
There is absolutely no doubt that the broken car wi ndow M.
Pi nko testified about was not the victims car, but a car in
Pennsyl vania up to two years before M. Happ cane to Florida. Even
the State Attorney, Bradley King, acknow edged in their Notice of

Intent to Use Other Crines, wongs, or Acts (R 74) [Appendix F] that
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Ms. Pinko's testinony referred to an incident in Pennsylvania and not
in Florida.

In his notion for rehearing Appellate Counsel did not point out
to this Court that the facts relied upon by this Court were
i naccurate. It is clear that the facts stated by this Court in
support of affirmance painted a picture of events substantially
different than what was actually testified to at trial. The facts
understood by this Court gave rise to a possible circunstantial case,
while the facts as they really existed, gave rise to an insufficient
circunstantial case. It was the responsibility of Appellate Counse
to correct the record. This performance was deficient, as well as
prej udi ci al .

In Wllianmson v. Duqgger, 651 So.2d 84 (Fla. 1995), this Court

st at ed:

The standard for review ng clains of

i neffective assistance of appellate counsel in
Fl orida's habeas corpus proceedi ngs parallels
the requirenents of Strickland v. Washi ngton,
466 U.S. 668, 104 S. Ct. 2052, 80 L.Ed.2d 674
(1984):

Petitioner nust show |) specific errors or

om ssi ons whi ch show that appellate counsel's
performance deviated fromthe normor fel

out side the range of professionally acceptable
performance and 2) the deficiency of that
perfornmance conpromn sed the appel |l ate process
to such a degree as to underm ne confidence in
the fairness and correctness of the appellate
result. Johnson v. WAinwight, 463 So.2d 207
(Fla. 1985).

ILd. at 86.
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It obviously cannot be overl ooked that the State's case
i ncluded a jail house informant who testified against M. Happ
Al t hough Appell ate Counsel raised in Issue IV -- beginning on page 55
of the Appellant's Initial Brief -- that the court erred in
restricting the presentation of evidence that Richard M|l er had
admtted to lying during his forner testinony, ! Appellate Counse
failed to raise in the appeal the other statenents made by M Il er and
told to Attorney Lee:

Dl RECT EXAM NATI ON OF HUGH LEE BY MR PFI STER

MR. PFI STER. Could you tell nme what Ri chard
Mller told you?

MR LEE: M. MIler was worri ed about whet her
or not having to testify would bother an appea
if in fact he did one. He'd already testified
once. |If he did get a newtrial due to

i neffective assistance or any other way, that
basically his previous testinony could be used
agai nst him and he probably had no right of -
Fifth Amendment right not to testify.

He brought up the fact that he felt
coerced in his plea based on proni ses nade by
the office of the State Attorney concerning
where he woul d be housed. | think he wanted to
go to &l ahoma and went to Kansas instead, sone
irrational fear that he was sent there to be
killed, be cut or sonething. He showed ne the
scars.

And then he went on and he had sone of the
statutes regarding new trial, and | advised him
that didn't apply, only applied to the
def endant whet her or not, you know, - testinony
for newtrial didn't apply to him his
statenent woul dn't be used against him He

This issue is also dealt with as a separate clai m of
i neffective assistance of appellate counsel.
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said, "what if they knew |I'd been told to lie
or told the answers to the questions?"

And | asked hi mwhat he neant. He
i ndicated that he had been told - asked "what
if they asked if | asked for an attorney and |

said | was told to say just no?" | asked him
who told himthat. He indicated it was Brad
Ki ng.

I didn't go any further into the subject.
| said it's sonething that | didn't think would
help himbut if he wanted to speak to you, I'd
I et you know he wanted to speak to you to get
in touch with you, contact you directly, when
he was transferred to Lake County to testify.

(R 2196-2197) [enphasis added].

* Kk k*k

CROSS EXAM NATI ON OF MR, LEE BY MR KI NG

MR. KING Hugh, when you were talking to
Richard MIller, was it your inpression that he
was concerned that in his testinmony in this
trial that he'd been asked about his own cases
and that that testinony may be used agai nst

hi nf

MR. LEE: He was concerned that his testinony
woul d be used against him testinony at this
trial.

| advised himtestinony of the last tria

woul d be there, and | said unless it changes.
He said well, | was - and that's when the
statenent canme up what was true or wasn't true.

MR. KING What he was tal king to you about was
trying to get hinself a newtrial.

MR. LEE: Basically.

MR. KING He thought you could get him an
appeal and get a new trial.

MR. LEE: Yes.
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MR KING |If he did that, he was concerned t hat
the statenents he made in this trial could be
used against himin his ow trial.

MR. LEE: That was his concern, yes.

MR. KING Based on that, he said, well, what if
I lied inthis trial, would they throw out that
testinmony so it couldn't be used against nme in
my own new trial?

MR. LEE: He said what if they found out | lied
bef ore.

(R 2197-2198).

In the initial brief Appellate Counsel argued that Ml er
stated that he lied and was told to do so by Brad King. This is an
i ssue whi ch obviously should have been and was rai sed by Appellate
Counsel. The trial court found that the statenent that MIler had
i ed about asking for a | awer was not material and denied M. Happ's
trial counsel permssionto call M. Mller or M. Lee to inmpeach M.
MIler's testinmony. This Court's opinion found |Issue IV w thout
merit and not worthy of discussion.
However, Appellate counsel did not raise on appeal that the tria
court failed to consider the statenent by M. Lee that M. Mller
told himthat he "was told the answers to the questions,"” or that the
real reason why M. Mller did not want to testify was because his
testinony could be used against him rather than the all eged nedical
situation. These statenents were nmaterial and rel evant to inpeach
the preanble testinony and his forner testinony which were both read

into evidence. This was extrenely inportant since M. King argued to
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the jury that the only way M. MIler could have known about the
victimdefecating at tinme of death was if the killer told him (R
2363-2364). Yet M. MIller has indicated, through M. Lee, that he
was given the answers to the questions.

Not only was Appellate Counsel deficient for failing to alert
this Court in his notion for rehearing that the facts upon which this
Court relied were inaccurate, but M. Happ was al so substantially
prejudiced by failing to appeal the trial court's error of denying
trial counsel the opportunity to have M. Lee testify to inpeach M.
Mller's preanble testinony, as well as his forner testinony. Such
failure substantially prejudiced M. Happ, because this Court
summarily dism ssed the issue of the trial court's denial of M. Lee
being permtted to testify, w thout having the benefit of considering
whether M. Mller's testinmony could have been chall enged by his own
statenents. This failure by Appellate Counsel left M. Mller's
testinony unchal | enged on the record; therefore, leaving this Court
no other alternative but to provide credence to M.

Mller's testinony. This was evidenced by this Court's statenent as
to why M. MIller did not testify:

Counsel for both the State and Happ had an

opportunity to exam ne the witness prior to the

second trial. This exam nation reveal ed that

the witness was nentally and physically unable

to testify, having been stabbed and gang-raped

and suffering a nervous breakdown while in

prison. The witness was at the tinme schedul ed

to start physical therapy and psychol ogi cal
counsel i ng.
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Happ, 596 at 996.

Had Appel |l ate Counsel sufficiently argued the trial court's
error of denying M. Lee the ability to testify to inpeach M.
Mller's preanble and fornmer testinony, as well as pointing out to
this Court that the facts upon which they relied were inaccurate,
this Court would have had a substantially different picture as to the
lack of a fair trial.

CLAIM |V
APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG
TO RAI SE ON APPEAL THE FUNDAMENTAL ERROR OF THE
TRI AL COURT PERM TTI NG THE PRI OR TESTI MONY OF
RI CHARD M LLER TO BE READ | NTO EVI DENCE AND
FI NDI NG RI CHARD M LLER WAS UNAVAI LABLE TO
TESTIFY I N SPI TE OF THE FACT THAT RI CHARD
M LLER WAS PHYSI CALLY AVAI LABLE, I N VI OLATI ON
OF MR HAPP' S CONSTI TUTI ONAL RI GHT OF
CONFRONTATI ON AND | N VI OLATI ON OF FLORI DA RULES
OF CRI M NAL PROCEDURE

On appeal, Appellate Counsel argued in |Issue VI of
Appellant's Initial Brief at pages 65-69, that the trial court had
erred by allowing into evidence the preanble of M. Mller's
testi nony expl ai ni ng why he was unavail able. This Court acknow edged

that: "The issue relates to the appropriateness of the preanble

expl ai ni ng why the w tness was unavail able, not the

unavailability of the witness.” Happ v. State, 596 So.2d 991, 995

(Fla. 1992)[ enphasi s added].

Appel | ate Counsel was ineffective for failing to raise the

issue that M. MIller was present to testify and that the court erred

by finding M. MIler unavailable. Such a finding by the trial court
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amounted to fundanental error in violation of Constitutional
Confrontational rights, as well as in violation of Florida Rules of
Cri mi nal Procedure.

A | NEFFECTI VE ASSI STANCE OF APPELLATE COUNSEL AS TO
CONSTI TUTI ONAL | SSUE

As previously noted above, the Sixth Arendnment's Confrontation
Cl ause was made applicable to the States through the Fourteenth
Amendrent. Pointer, 380 U S. 400 (1965).

In State v. Delva, 575 So.2d 643 (Fla. 1991), this Court

expressed what constitutes fundanental error:

To justify not inposing the contenporaneous
objection rule, "the error nmust reach down into
the validity of the trial itself to the extent
that a verdict of guilty could not have been
obt ai ned wi thout the assistance of the alleged
error." Brown v. State, 124 So.2d 481 (Fla.
1960). In other words, "fundanental error
occurs only when the om ssion is pertinent or
material to what the jury nust consider in
order to convict." Steward v. State, 420 So. 2d
862, 863 (Fla. 1982), cert denied, 460 U.S.
1103, 103 S. . 1802, 76 L.Ed.2d 366 (1983).

Id. at 644 [enphasis added].

The trial in the instant case began on July 24, 1989 (R 1036,
1406-2497). On July 25, 1989, M. King infornmed the court that M.
MIller would not testify (R 1708-1711). A discussion ensued between
the attorneys and the court, which indicates that M. Pfister
(defense counsel) in fact did object to the adm ssion of M. Mller's
former testinony:

MR KING ...It's basically two prongs: First,
I want you to rule that | can read his
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testinony and also rule that | can - if M.
Pfister needs to depose M. Kicklighter, he's
here - put M. Kicklighter on sinply to testify
on why M. MIller isn't here, and then read his
testinmony to the jury.

MR, PFI STER Your Honor, I'Il attack or 'l
address the second prong first concerning the
testinony of M. Kicklighter.

If the testinony of Richard Mller is
being read into the Record, | don't think we
need investigator Kicklighter. W're reading
into the Record now the testinony of Barbara
Messer who we can't find up in Tennessee -
Kentucky and al so the testinmony of one of the
State's witnesses who has nental health
probl ens or neurol ogical problens, M. Jones
suffered. | don't think we're going into why
t hose people can't show, they're just not here.
| don't see the necessity of explaining why
he's not here.

| concede, Your Honor, that 90.804, sub 1
sub b, allows the Court to make a ruling al ong
t hose |i nes.

And the State did provide a recent case,
Suprene Court case, of Stano versus State for
my perusal, Your Honor. However, | think the
Court should have a personal, you know,
eval uation or contact with M. Mller to
determ ne what his real position is even if the
Court is going to rule in favor of using the
old trial testinony. Your Honor, | don't think
M. Kicklighter should be able to testify
concerning why it's necessary when there's no
necessity to testify as to Ms. Messer or M.
Jones.

(R 1711-12).
It appears obvious that M. Pfister was not willing to have M.
Mller's testinony read into the record, but acknow edges that the

Court could make that ruling based upon 90.804 and Stano v. State,

473 So.2d 1282 (Fla. 1985). |If M. Pfister wasn't objecting to the

adm ssion of M. MIller's testinmony, why would he have stated: "...if
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the Court is going to rule in favor of using the old tria
testimony?" Admittedly, M. Pfister was not as clear as he could be
in maki ng his objection, however, there was no doubt that he did
obj ect .

The issue of the right of confrontation was throughly discussed

by this Court in Conner v. State, 748 So.2d 950 (Fla. 2000). The

cases cited by this Court in support were decided prior to the case

at bar: Maryland v. Craig, 497 U S. 836, 110 S.C. 3157, 111 L. Ed.2d

666 (1990) (Affordi ng defendants a right
to confront their accusers thus acts as a safeguard of the

reliability of crimnal proceedings.); California v. Geen, 399 U. S.

149, 90 S. Ct. 1930, 26 L.Ed.2d 489 (1970)( Through confrontati on and
cross- exam nati on, defendants have the nmeans of testing the accuracy

of witnesses' testinmony). In Ohio v. Roberts, 448 U S. 56, 64, 100

S.Ct. 2531, 65 L.Ed2d 597 (1980)(quoting Chambers, 410 U.S. at 295,
93 S.Ct. 1038):

The right of cross-examination is nore than a
desirable rule of trial procedure. It is
inplicit in the constitutional right of
confrontati on and hel ps assure the "accuracy of
the truth-determ ning process.” It is indeed,
"an essential and fundanmental requirenent for
the kind of fair trial which

is this country's constitutional goal." O
course, the right to confront and cross-

exam ne is not absolute and nmay, in appropriate
cases, bow to accommpdate other legitimte
interests in the crimnal trial process. But
its denial or significant dimnution calls into
guestion the ultimte "integrity of the fact-
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finding process,"” and requires that the
conpeting interest be closely exam ned.

(enphasis supplied) (citations omtted).

Under si gned counsel acknow edges that there are few, if any,
rules that are absolute. This Court has permtted uncooperating
W tnesses, such as in Stano, to be decl ared unavail abl e and have
their prior testinony read into the record. However, in Conner, this
Court recogni zed the right of confrontation serves a threefold
pur pose because it:

(1) insures that the witness will give his
statenents under oath-thus inpressing himwth
t he seriousness of the matter and guarding
against the lie by the possibility of a penalty
for perjury; (2) forces the witness to submt
to cross-exam nation, the "greatest |ega
engi ne ever invented for the

di scovery of truth"; (3) permts the jury that
is to decide the defendant's fate to observe

t he deneanor of the witness in nmaking his
statenment, thus aiding the jury in assessing
his credibility.

Id. at 955. As pointed out previously, Van Arsdale also listed the

concerns a court nust consider regarding harm ess error in denial of
confrontation:

These factors include the inportance of the
Wi tness' testinony in the prosecutions' case,
whet her the testinony was cunul ative, the
presence or absence of evidence corroborating
or contradicting the testinony of the w tness
on material points, the extent of cross-

exam nation otherw se permtted, and, of
course, the overall strength of the
prosecution's case.

ILd. at 684.
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When reviewing the factors to be considered by a trial court

listed in Conner and Van Arsdale, there is a substantial difference

between the facts in Stano, as conpared to the facts in the instant

case. In Stano it is clear that the parents of the victimwere

technically not accusers of M. Stano. Their testinony was not
substantive regarding the crine, because one of the argunments by
counsel was the corpus delicti of the case. Neither parent testified
to any matter of substance regarding the offense.! The state's case
obviously did not rest upon the testinony of the parents.

In the instant case, M. MIller was the nost crucial of

wi tnesses for the State. He was the only witness of the State that

presented testinmony of a direct connection between the offense and
the Petitioner -- the alleged confession. |In the case at bar the
jury was unable to see M. MIller testify, thereby denying the jury
and the Petitioner fromhaving the jury nmake the nost inportant
decision of the case: Is M. Mller telling the truth? |If the jury
were to determne that M. MIler was not telling the truth, M. Happ
nost certainly woul d have been acquitted.

The trial court should have considered all of the factors

listed in Van Arsdale, Craig, G een, and Roberts before declaring M.

M1l er unavailable. Although M. MIller was cross-examned in the

first trial, the present jury did not have the opportunity to see M.

See Case No. 83-590-CF-A, Eighteenth Judicial Crcuit,
testinmony of Edith Scharf and John Scharf.
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MIler testify. Although M. MIller stated that he could not testify
(R 1717-1720), he was never tested by the court to determne if he
woul d maintain that position. M. Mller was given the easy way out
by testifying in person that he couldn't testify because "I'm not
mentally or physically able to so," (R 1717) without first being
ordered to do so by the court. It is inconceivable that a person who
physically takes the stand to testify why he can't (or won't) testify
can be decl ared unavailable to testify. M. MIller proved his own
physical and nmental ability to testify, by physically appearing and
testifying that he couldn't testify.
But even assuming at that point in the trial, the trial court

did not commt fundamental constitutional error, the sane coul d not
be said once the court was inforned that M. MIler was now tal ki ng
to M. Lee. It is inportant to note that M. MIler testified to his
ailments on July 25, 1989, as follows:

EXAM NATION OF MR M LLER BY MR KI NG

MR. KING Wen they cane to get you and bring

you back to Florida, what part of the prison

were you in?

MR MLLER | was in the nedical ward.

MR. KING Wile you were there, were you

under goi ng physical therapy as a result of the

attack on you?

MR MLLER | was to start physical therapy on
Sat ur day.

MR. KING And you were also to receive sone
counseling as well; is that correct?
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MR. M LLER Psychol ogi cal counseling.

MR. KING As a result of you being renoved from
that penitentiary, you haven't had any nedi cal
attention or counseling attention since then.

MR- MLLER That's true. |'ve been in pain
ever since |'ve been here. They just cane and
got ne, and that was it.

(R 1718).

Thi s exam nation took place on July 25, 1989. Yet, one day
before M. Mller testified that he was too physically and nentally
unable to testify, M. MIller spoke to M. Lee and told himthat he
didn't want to testify because he had previously lied and was
concerned for his case.

EXAM NATI ON OF MR LEE BY MR PPl STER

MR. PFI STER. Could you tell nme what R chard
Mller told you?

MR LEE: M. MIler was worried about whet her
or not having to testify would bother an appea
if in fact he did one. He'd already testified
once. |If he did get a newtrial due to

i neffective assi stance or any other way, that
basically his previous testinony could be used
agai nst him and he probably had no right of -
Fifth Amendnent right not to testify.

He brought up the fact that he felt
coerced in his plea based on prom ses nade by
the office of the State Attorney concerning
where he woul d be housed. | think he wanted
to go to Okl ahona and went to Kansas i nstead,
sonme irrational fear that he was sent there to
be killed, be cut or something. He showed ne
scars.

And then he went on and he had sone of the
statutes regarding new trial, and | advised him
that didn't apply, only applied to the
def endant whet her or not, you know, - testinony
for newtrial didn't apply to him his
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statenent woul dn't be used against him He
said, "What if they knew I'd been told to lie
or told the answers to the questions?" And |
asked hi mwhat he meant. He indicated that he
had been told - he asked, "what if they asked
if | asked for an attorney and | said | was
told to say just no?" | asked himwho told him
that. He indicated it was Brad King.

| didn't go any further into the

subject. | saidit's something that | didn't
think would help himbut if he wanted to speak
to you, I'd let you know he wanted to speak to

you to get in touch with you, contact you
directly, when he was transferred to Lake
County to testify.

(R 2196-2197).

* Kk k*k

CROSS- EXAM NATI ON OF LEE BY MR KI NG

MR. KING Hugh, when you were talking to
Richard MIller, was it your inpression that he
was concerned that in his testinony in this
trial that he'd been asked about his own cases
and that that testinmony may be used agai nst

hi nf

MR. LEE: He was concerned that his testinony
woul d be used against him testinony at this
trial.

| advised himtestinony of the last tria
woul d be there, and | said unless it changes.
He said well, | was - and that's when the
statenent came up what was true or wasn't true.

MR. KING What he was tal king to you about
was trying to get hinmself a newtrial

MR. LEE: Basically.

MR. KING He thought you could get him an
appeal and get a new trial.

MR. LEE: Yes.



MR KING If he did that, he was concerned
that the statenments he nade in this trial could
be used against himin his own trial.

MR. LEE: That was his concern, yes.

MR. KING Based on that, he said, well,
what if | lied in this trial, would they throw
out that testinony so it couldn't be used
against me in my own new trial?

MR LEE: He said what if they found out I
lied before.

(R 2197-2198).

Once the trial court heard M. Lee's testinony, Appellate
Counsel shoul d have argued that the trial court certainly should have
changed his position as to M. Mller's alleged reason for not
testifying and should have then declared that M. MIller was in fact
avai |l abl e and all owed the defense to call M. Mller, as well as M.
Lee. Appellate Counsel should also have argued in the alternative
that the trial court conmtted fundanental error for denying defense
counsel the ability to call M. Lee to inpeach M. MIller's preanble
testinony regarding his reason for not testifying, as well as
i npeaching M. MIller's fornmer testinony.

The trial court commtted fundanental error on three separate
occasions: (1) when the trial court first declared M. Mller's
former testinony adm ssible, (2) when the trial court failed to
subsequently declare M. MIller available, and (3) disallow ng the
defense fromcalling M. Lee to testify. Appellate Counsel was

ineffective for failing to rai se these issues on appeal .
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B. I NEFFECTI VE ASSI STANCE OF COUNSEL - RULES OF CRIM NAL
PROCEDURE

During the trial, M. King argued to the court that M.
Mller's fornmer testinony should be read to the jury because M.
M1l er should be declared unavailable. M. King cited Stano v.
State, 473 So.2d at 1986, as support of this argunent.

In Stano, this Court found that the trial court did not err by
finding the parents of the victimunavail able for purposes of reading
their prior testinony because, although they were in the courtroom
they refused to testify. Id. at 1286. This ruling was based upon
Subsection 90.804(1) (b), Florida Statutes (1983).

In the instant case, this Court stated in its opinion of
af firmance, the foll ow ng:

In his sixth claim Happ asserts that the
jailhouse informant's testinony regarding his
unavail ability to testify at trial should not
have been presented to the jury. The issue
relates to the appropriateness of the preanble
expl ai ni ng why the wi tness was

unavail abl e, not the unavailability of the

wi tness. Counsel for both the State and Happ
had an opportunity to exam ne the w tness prior
to the second trial. This exam nation reveal ed
that the witness was nmentally and physically
unable to testify, having been stabbed and
gang-raped and suffering a nervous breakdown
while in prison. The witness was at the tine
schedul ed to start physical therapy and
psychol ogi cal counseling. The trial court
found that the witness was unavailable to
testify and ruled that his testinony at the
first trial could be read to the jury,
including Mller's explanation of why he could
not be present to testify. Gven this record,
we find that the trial court did not abuse its
discretion allowing this evidence to be
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presented in this manner under these
ci rcunst ance.

Happ, 596 at 905.

In Stano this Court specifically referred to the rul es of
evi dence. Subsection 90.804 (l) (b), Florida Statutes (1983)
regardi ng unavailability for adm ssion of former testinony. That
section reads as foll ows:

90. 804. Hearsay exceptions; declarant
unavai |l abl e

(1) Definition of unavailability. -
"Unavailability as a witness" neans that the
decl arant:

(b) persists in refusing to testify concerning
the subject matter of the declarant's statenent
despite an order of the court to do so;

Further, this Court in Happ spoke of the "unavailability" of
the witness, albeit, acknow edging that the status of Mller's
unavail ability was not raised as an issue in the appeal. This is
precisely the basis for this habeas on ineffective assistance of
Appel | at e Counsel

However, Section 90.804, of the evidence code was not the

proper law for application in the instant case nor was it the proper

law in the Stano case. Florida Rules of Evidence are general

statutory law. Florida Rules of Criminal Procedure, in crinna
cases, are the specific codified rules that overrule the evidence
code when there woul d be an incongruent result between the two. The
controlling rule as to adm ssion of former testinony is Fla.RCimP

3.604(b), which reads as foll ows:
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Rul e 3.640. Effect of Granting New Tri al

(b) Wtnesses and Former Testinony at New
Trial. The testinony given during the forner
trial may not be read in evidence at the new
trial unless it is that of a witness who at the
time of the newtrial is absent fromthe state,
nmental ly inconpetent to be a w tness,
physically unable to appear and testify, or
dead, in which event the evidence of such
witness on the fornmer trial may be read in
evidence at the newtrial as the sanme was taken
and transcribed by the court reporter. Before
the introduction of the evidence of an absent

wi tness, the party introducing the evidence
nmust show due diligence in attenpting to
procure the attendance of w tnesses at the
trial and nust show that the witness is not
absent by consent or connivance of that party.

Rul es of evidence are general statutes covering a general class
of cases, such as: crimnal, civil, famly, probate, etc. while
crimnal rules of procedure pertain to a specific class of cases:

crimnal. In Shells v. Jack, 560 So.2d 361 (Fla. 2™ DCA

1990), the court held:

We need not rely, however, only on a strict
versus liberal construction argunment in order
to agree with the trial judge that the specific
prof essi onal nmal practice two-year limtation of
section 95.11(4)(a) applies and that the nore
general products liability limtation of
section 95.11(3) does not apply. The rules of
construction governing the interpretation of
general statutory provisions are equally
applicable to statutes of limtations.
Therefore, the second

applicable rule of statutory construction is

t hat where a general law that applies to

nuner ous cl asses of cases conflicts with the

| aw that applies only to a particul ar class,
the latter, or nore specific |law, generally
controls even when, in regard to statutes of
limtations, the general provision provides for
a longer period than the nore specific
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provision. This court has repeatedly foll owed
the general rule that a nore specific statute
covering a particular subject controls over
anot her statute covering the sanme subject in
nore general terns.

The undersigned could find but one case that considered both

Fl ori da Rul es of Evidence 90.804 and Fla. R CimP. 3.640

simul taneously, State v. Hill, 504 So.2d 407 (Fla. 2™ DCA 1987).
However, the circunmstances in that case did not cause the rule of
evidence to be in conflict with the rule of procedure. The witness
was nowhere to be found; therefore, the two statutes were not
i ncongruent. However, in the case at bar the circunstance did cause
the two statutes to be in conflict. M. MIller was not nentally
i nconpetent, dead, absent fromthe state, nor physically unable to
appear. None of the circunstances under Fla.R CrimP. 3.640(Db)
exi sted which would have allowed the court to admt the prior
testinony at M. Happ's newtrial. Being that Fla.R CGimP. 3.640(b)
appl i ed because it was nore specific to the circunstances of the
case, the trial court should not have applied Rule 90.804. Appellate
Counsel was ineffective for failing to raise the issue of conflict
between the two statutes anounting to error by the court for
admtting M. Mller's forner testinony.

But even if Rule 90.804 did apply, Appellate Counsel was
ineffective for failing to raise the issue that the trial court had
failed to apply Rule 90.804 appropriately. Al though M. Mller

stated to M. King that he would not testify -- even if ordered to do

49



so -- the undersigned could find nowhere within the record where the
court ordered M. MIller to testify as required by Rule 90. 804
(1) (b):

(b) persists in refusing to testify concerning

the subject matter of the declarant's statenent

despite an order of the court to do so;
[ enphasi s added] .

Until M. MIller was actually in fact ordered to testify, it
was only specul ation that he would not testify if called to the
stand. There is a major difference between soneone saying they would
not testify if ordered to do so and refusing to testify after being
ordered to do so. Habeas relief is warranted.

CONCLUSI ON AND RELI EF SOUGHT

For all the reasons discussed herein, M. Happ respectfully

urges this Honorable Court to grant habeas relief.
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