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CLAI M |

ALTHOUGH APPELLATE COUNSEL RAI SED | N | SSUE
FOUR OF APPELLANT'S INITI AL BRI EF THE TRI AL
COURT" S ERROR OF RESTRI CTI NG PRESENTATI ON OF
CRI TI CAL EVI DENCE AT TRI AL REGARDI NG RI CHARD
M LLER S ADM SSI ON ABOUT LYI NG, APPELLATE
COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO

| NCLUDE OTHER CRUCI AL FACTS, AMOUNTI NG TO
SUBSTANTI AL | MPEACHMENT OF MR. M LLER IN

VI OLATION OF MR. HAPP'S FI FTH, SI XTH, AND
FOURTEENTH AMENDMENTS AND ARTI CLE |, SECTI ONS
9 AND 16 OF THE FLORI DA CONSTI TUTI ON.

In it’s response brief, Respondent states: “the very nmatters
about which Happ conplains in his habeas petition were before
this Court in the initial brief on direct appeal.” The Respondent
was referring to the follow ng statenment made in Appellant’s
initial brief on direct appeal:

MIller told Lee that he was worried that his

testinmony at Happ's trial m ght conme back to
haunt himin the event that M|l er somehow

received a newtrial. . . . He also reveal ed
that Brad King, the prosecutor in Happ’ s
trial, told MIller tolie . . . to answer

negatively if he was questioned about asking
for a |l awer

(Page 4 of Respondent’s response)! Respondent m sses the point.
Al t hough M. Happ' s appell ate counsel typed these particular
facts in his initial brief, he did not argue in the brief that
the trial court erred by denying M. Happ the ability to call M.
Lee to inpeach M. MIller as to why he refused to testify or that

he was given the answers to the questions. In Point IV of M.

This same quote was included in Petitioner’s initial habeas
brief at page 7.



Happ’s initial brief on direct appeal at page 55-57, Appellate
counsel clearly argued only “If Lee had testified, the jury would

have heard Mller’s adnmission that he |lied under oath.” [enphasis

added]. Therefore, Respondent is inaccurate that Petitioner’s
argument is refuted by the initial brief.

Respondent al so argues at page 5 of their Response to the
Petition for Habeas Corpus that the record shows that the trial
judge’s ruling prior to M. Lee testifying only related to the
attorney/client privilege. However, after M. Pfister indicated
to the court what M. Lee would testify to, and before M. Lee
testified, the trial court stated: “...This testinony is not
going to be presented to the jury in any event or to the public.
It’s going to be taken here in Chanbers and done at that with
that...” It is inconceivable that Respondent could interpret
that statenment to refer to the attorney/client privilege rather
than to what M. Pfister had just told the court M. Lee would
testify to. Although, the trial court reiterated his ruling
after M. Lee testified, it only referred to the testinony
regarding M. MIler having previously |ied about asking for an
attorney. The trial court made no reference to the other aspects
of M. Lee’ s testinony.

THE COURT: The Court’s specific ruling is

t hat whatever was said to M. Lee with regard
to having lied, perhaps MIller having lied
previously as to whether or not he requested

an attorney before he spoke to the State
Attorney and whether or not the State



Attorney told himto |ie about that is not

sufficiently relevant or material to be of

any probative value for the jury, and |I’'m

going to disallow his testinony. But the

Record is preserved.
(R 2199). \hether the trial court ruled before he heard M.
Lee’'s testinony or after is not the primary point raised in the
ori gi nal habeas? rather, the trial court erred by failing to
all ow defense to call M. Lee.

Furt her, Respondent suggests at page 6 of its response, that
Petitioner’s clains are no nore than a substitute for the clains
rai sed by appellate counsel, which falls short of neeting the
standard for ineffective assistance. This argunent coul d be
rai sed by Respondent in every claimof ineffective assistance of
counsel. |If Respondent’s argunent were accurate -- which it is
not -- there could be no claimfor relief when appellate counsel
is ineffective.

Finally, Respondent states at pages 6 and 7 of its response
that the circunstanti al evi dence agai nst Happ was substantial and
any error was harml ess. This argunent belies Bradley King s own

statenment. A hearing was held February 7, 1989, on a notion to

dismss. M. King testified to the follow ng:

The fact of the trial court’s ruling prior to hearing M.
Lee’s testinmony was shown nerely to establish the trial court’s
state of m nd.



EXAM NATI ON OF MR. KING BY MR. PFI STER

Q Did you believe you had to put on at
| east a jailhouse informant in order to
get past a judgnment of acquittal ?

A. | didn't believe that | had to. | know
it would have been a nuch cl oser
guestion if | didn't.

Q Didn't you argue that to the Judge on
your defense to ny notion for acquittal ?

A. | argued to the judge that, since | had
in fact put himon and the standard for
judgnment of acquittal is he had to take
everything in the light nost favorable
to the State, he had to believe Richard
MIller, and we never get to the issue of
whet her there is a circunstantially-
founded case to go to the jury. That’s
what | argued to Judge Thur man.

(PR. 808-809) [ enphasi s added].

Even Bradl ey King acknow edged that a judgnment of acquittal
was a close call without M. MIler’'s testinony, never m nd
beyond a reasonabl e doubt. The only reasonabl e concl usion raised
by the circunstantial evidence |listed by Respondent -- w thout
M. Mller's testinony -- is that M. Happ touched the victinms
car. There was absolutely no evidence directly associating M.
Happ with the nurder. However, there was evidence tending to
show t hat sonmeone el se may have commtted the offense: hairs
found on body (not M. Happ's); hairs found in victims car (not
M. Happ's); fingerprints in the victims car (not M. Happ’'s).

Respondent continually cites to Freeman v. State, 25 Fla. L.

Weekly S451 (Fla. June 8,2000), for |egal propositions in a



vacuum The facts in the Freeman case are substantially

di stingui shable fromthe case at bar. |In Freeman this Court
found that the issues raised in the defendant’s habeas were

ei ther procedurally barred because they were raised in a 3.850
nmotion, without merit, or were not raised on direct appeal and
did not amount to severe error. |In the instant case, appellate
counsel did raise as an issue that the trial court erred for
disallowng M. Lee’'s testinony; however, appellate counse
failed to argue the entire factual basis for the error. This
failure was a severe error. The testinmony of M. Lee, proffered
by defense counsel, was sufficient to preserve the issue on
appeal. That testinony was crucial to inpeach M. MIller. By
denying M. Lee the ability to testify, the trial court commtted
a fundamental error of confrontation.

In Courtney v. State, 476 So.2d 301 (Fla. 1st DCA 1985), the

court found the trial court erred by excluding the proffered
testinony of a crucial w tness where the only other evidence
agai nst the defendant was circunstantial .

Def ense counsel asked to proffer the

obj ected-to testinony of the three

i npeachnent w tnesses, Brown, Adanms, and
Boyd. The trial judge allowed counsel to
make the proffer to the court reporter, but
the judge excused hinself. The proffer of
Adanms’ testinmny was that Richards told him
on the 15 that he saw not hing.

We conclude that the trial court commtted
reversible error in excluding the testinony
of Adans. In his cross-exani nati on of



Ld.

Ri chards, the defense counsel specified the
time, place, persons present and the words
said in the prior inconsistent statement. An
adequate predicate was laid and the trial
court should have overrul ed the objection.
Rowe v State, 128 Fla. 394, 174 So.2d 820
(1937). We reject the State’'s harnml ess error
argunment since Richards provided the only
eyewi t ness testinony agai nst the defendant.
The remai nder of the prosecution evidence was
circunmstantial and the defense produced two
excul patory witnesses. Thus, Richards’
credibility was crucial. Fogel v. Mrnelli,
413 So.2d 1204, 1207 (Fla. 3d DCA 1982).

at 301-302.

In Lee v. State, 729 So.2d 975 (Fla. 1st DCA 1999), the court

found that denying the admi ssibility of proffered i npeachnent

evidence violated the confrontation clause and that the proffer

preserved the issue for appeal

Ld.

McNei | s excluded testinony contradicting
Kyles went to a central issue. The trial
court’s ruling that such testinony would be
i npeachnment on a collateral i1ssue was error
State v. DiGuilio, 491 So.2d 1129 (Fla.
1986). Thus, a determ nation nust be made as
to whether the error was “harm ess.”

A defendant has a constitutional right
to confront witnesses. U.S. Const. Anmend.
VI. Constitutional errors, with rare
exception are subject to harnl ess error
analysis. [citation omtted]. “The harnl ess
error test places the burden on the state, as
t he beneficiary of the error, to prove beyond
a reasonabl e doubt that the error conpl ai ned
of did not contribute to the verdict, or,
alternatively, that there is no reasonable
possibility that the error contributed to the
conviction.”

at 978.



To neet its burden under Di Guilio, the
State argues that the issue was not preserved
for appeal, and that Kyles never testified
that McNeil confessed the nmurder to him
Both arguments are without nerit. Lee nmade a
proffer of McNeil’s testinony. |In so doing,
the preservation requirenments of section
90.104(1)(b),(3), Florida Statutes (1997) are
nmet. Additionally, a review of the
transcript reveals Kyles did testify that
McNeil told himhe commtted the nurder. The
State has failed to neet its burden of proof,
and it cannot be said that, beyond a
reasonabl e doubt, the erroneously excluded
testinmony did not affect the verdict. Thus,
we find the trial court commtted harnfu
error by preventing McNeil frominpeaching
Kyl es, and this issue was properly preserved
for appellate review.

Id. at 978-979.

As shown by the cases cited above, the rule of adm ssibility
of i nmpeachnment evidence and proffer were as valid in 1989 as it
is today. The exclusion of M. Lee s testinony anpunted to
substantial harnmful error and appellate counsel was ineffective
for failing to raise the factual matters to support the claim
for the follow ng reasons:

(1) M. MIller’s testinony was crucial for the state, as
admtted by Bradl ey King;

(2) The testinmony of M. MIler was provided by reading
prior testinony, thereby preventing the jury from seeing and
hearing M. MIller testify;

(3) The defense proffered M. Lee’'s testinony to inpeach

M. MIler



(4) The jury was concerned about the credibility of M.
Mller, as evidenced by their question: whether M. MIler could
have read about the case in the newspaper or did he actually read
about the case in the newspaper.

Appel | ate counsel’s failure to protect M. Happ’'s
constitutional right to confrontation severely affected the
outcome of his case.

CLAI M 1]

APPELLATE COUNSEL FAI LED TO RAI SE ON DI RECT
APPEAL THE ERROR CAUSED BY THE STATE
ATTORNEY' S DELI BERATE W THHOLDI NG OF THE FACT
THAT THE STATE CREATED A CONFLI CT OF | NTEREST
BY RETAI NI NG THE SAME EXPERT AS THE DEFENSE.
In its response to Petitioner’s claimof conflict of
i nterest, Respondent specul ate at page 11 that: “Moreover, nost
likely, the State’s notion requesting payment to Dr. Krop in
connection with the instant case was a mnisterial duty required
in order to facilitate the pronpt paynent of the defense’'s
expert. It carries no inplication that the services being paid
for were rendered to the State.”3
The Respondent has given no exanples within this state where

the State Attorney requests paynent for a defense expert,

especially since the certificate of service excludes defense

The state’s speculation is inaccurate, as Dr. Krop has
since informed our office that he was in-fact hired by the state
in this case.



counsel and asserts to the court that the expert services were necesse
Respondent ignores the | anguage of the request by Bradl ey
King for paynment to Dr. Krop:
1. It is the opinion of the State Attorney
that the service performed by said
af orementi oned doctor was in the form of an
expert service.
2. That is [sic] was necessary and expedi ent
in the interest of justice to have the above
expert perform said service which was
rel evant and pertinent to the issues in the
above-entitl ed cause.

(Appendi x E of Petitioner’s petition).

There is no indication in the request that M. King was
maki ng the request because defense counsel failed to do so or
that the request was sonme type of mnisterial function. To the
contrary, M. King specifically states that the expert services
of Dr. Krop were necessary, and the State Attorney signed it.

Respondent further argues, at page 10 of its response, that
because Dr. Krop was not called to testify and there has been no
showi ng that Dr. Krop ever discussed any confidential information
with the state, no prejudice has been shown. What Respondent
fails to acknowl edge is that this conflict was apparently unknown
to defense counsel and was only avail abl e through the appellate

record. However, actual prejudice is not necessary to be shown

at this point, only that potential prejudice existed.



In Marvin Lunber & Cedar Conpany v. Norton Conpany, 113

F.R.D. 588 (D. Mnn. 1986), the Court stated:
The rul es governing disqualification are
desi gned to protect against the potenti al
breach of such confidences, even w thout any
predi cate show ng of actual breach. That is
the case with respect to expert w tnesses
Conforti, 405 A 2d at 489-92, and Mles v.
Farrell, 549 F.Supp. 82, 84 (N.D.I11.1982),
just as it is the well-accepted rule with
respect to attorney disqualification. The
threat or potential threat that confidences
may be discl osed is enough, (citations
omtted.)
The record is clear that the threat or potential threat that
confidences may have been di scl osed exi st ed.
CLAIM 111

ALTHOUGH APPELLATE COUNSEL FILED A MOTI ON FOR
REHEARI NG, APPELLATE COUNSEL WAS | NEFFECTI VE
FOR FAI LI NG TO PO NT OUT IN THE MOTI ON FOR
REHEARI NG THAT THE COURT RELI ED UPON

| NACCURATE FACTS.

At page 17 of its response to the above issue for rehearing,
Respondent argues the follow ng: “Mreover, none of the issues
deci ded on direct appeal depended on a harm ess error anal ysis of
the evidence of guilt. Thus, although the evidence indicating
t hat Happ had previously broken a car window with his fist was
recounted in this Court’s statenent of the facts, it was not
critical to a resolution of any of the issues pending before this
Court.”

To the extent that Respondent is accurate -- that none of

t he i ssues decided on direct appeal depended on a harm ess error

10



anal ysis of the evidence of guilt — it is only because Appellate
Counsel failed to point out to this Court the error of the facts
upon which it relied. Had this Court been informed of the
incorrect facts, there is a reasonable probability that this
Court’s ruling would have been different.

Further, there was sone question of “harm ess error
anal ysis” by Justice Barkett and Justice Kogan in their
concurring/di ssenting opinion.

| would find that police were thereafter

prohibited frominitiating questioning of
Happ as to any offense and thus his statenent

was i nadm ssible. However, in |ight of the
physi cal evidence at trial as well as the
nature of the statenment itself, | would find

its adm ssion was harm ess beyond a
reasonabl e doubt .

Happ v. State, 596 So.2d 991 (Fla. 1992) [enphasis added].

It is only commpon sense that it is the accepted facts that
drives the legal issues in any given case. |If the facts are
changed, it is very likely that the result of the |egal issues
woul d al so change. Other than M. Mller’s testinony, all of the
facts in M. Happ's case were circunstantial. Therefore, if by
correcting inaccurate facts the remaining evidence furnishes
not hi ng stronger than a suspicion, even though it would tend to
justify the suspicion that the defendant commtted the crime, it

is not sufficient to sustain a conviction. Davis v. State, 90

So.2d 629 (Fla. 1956); Egberongbe v. State, 2000 W. 718160 (Fl a.

1 DCA 2000) .

11



Wt hout a specific statement by the court, there is
obvi ously no way to determ ne how nuch enphasis the court has
pl aced upon particular facts in determ ning the analysis of a
given legal issue. However, in the instant case, there is sone
hi nt of the relevance placed on the facts by Justice Barkett’s
and Justice Kogan’s statenent: “in |light of the physical evidence
at trial.” When reviewing the accurate facts at trial, only nere
suspi ci on can be shown:

(1) M. Happ's fingerprints were found on the outside of
the victim s car;

(2) A footprint consistent with M. Happ’s shoe was found in
the dirt outside the victim s car;

(3) M. Happ was seen walking in the direction of his hone,
which was in the approximte direction of where the victim s body
was found, at least 3-1/2 hours before the victimcould have even
been in the area;

(4) M. Happ's fornmer girlfriend testified that he stated to
her that he broke a car window, up to two years before they net;

(5) M. Anbrosino testified that he saw M. Happ the next

morning with a swollen and red hand the next norning?

‘“The Respondent correctly points out that M. Anbrosino did
in fact testify that he had seen M. Happ’s hand red and swol | en.
Petitioner was incorrect in the initial petition.

12



(6) The victims car was found in fact on Monday, May 26,
1988°% nmore than two days fromthe estimated tine of death.

The facts shown at trial, without M. MIller’ s testinony,
fail to determ ne that M. Happ’s conduct of being near the
vehicl e was connected to the deceased. It is only within the
context of testinmony that M. Happ broke the victins car w ndow
does a sonewhat questionable circunstantial inference provide
sonme connecti on.

Florida Rul es of Appellate Procedure 9.330(a) -- Mtion for
Rehearing -- was created for the specific purpose of pointing out
to the Court facts which they may have relied upon that were
i naccurate. Because Appellate Counsel could not determ ne the
rel evance or weight that this Court placed upon the facts in
determ ning the legal issues, Counsel was ineffective for failing
to alert this Court through the Mtion for Reheari ng.

In it’s response, Respondent m sapprehends the reason
Petitioner included the issue of preclusion of M. Lee’'s
testinmony i nmpeaching M. MIller in this claim Because this
Court found the issue of preclusion of M. Lee s testinony to be
w thout nerit -- and no other explanation -- it could not be
determ ned whether this Court’s ruling was nmerely a | ega
concl usi on or because this Court found that the evidence w thout

M. MIler would have been sufficient to sustain the conviction

°This Court stated incorrectly in it’s opinion that the car
was found on May 25, 1988. See addendum A

13



based upon the facts as the Court believed themto be. |If the
reasoni ng of the Court was the latter, than the Court may very
wel | have reconsidered the issue of preclusion in |ight of the
accurate facts had Appell ate Counsel pointed themout to the
Court.

CLAIM IV

ALTHOUGH APPELLATE COUNSEL FILED A MOTI ON FOR
REHEARI NG, APPELLATE COUNSEL WAS | NEFFECTI VE
FOR FAILI NG TO PO NT OUT I N THE MOTI ON FOR
REHEARI NG THAT THE COURT RELI ED UPON

| NACCURATE FACTS.

In their response to the Petitioner’s initial habeas,
Respondent basically argues that since 90.804 (1) (b) of the

rules of evidence and Stano v. State, 473 So.2d 1282 (Fla. 1985)

permtted the court to allow M. MIller’s former testinony to be
read to the jury, Appellate Counsel was not ineffective for
failing to raise the issue of error

Rul es of law and its application are not absolute. It is
the obligation of the court to apply the rules according to the

specific facts in any given case. |In Escobar v. State, 699 So.2d

988 (Fla. 1997), this Court stated:

We agree, as an abstract rule of |aw, that

evi dence of flight, conceal nent, or
resistance to lawful arrest after the fact of
acrine is adm ssible as “being relevant to
consci ousness of guilt which nmay be inferred
from such circunstances.” [citation omtted].
However, in applying this principle to a
particul ar case, there nust be evidence which
i ndi cates a nexus between the flight,

conceal ment, or resistance to | awful arrest

14



and the crime(s) for which the defendant is
being tried in that specific case.

* * * %

This last statenment in Borders that “[t]he
interpretation to be gleaned froman act of
flight should be made with a sensitivity to
the fact of the particular case,” 693 F.2d at
1325, is of particular inmport in the
application of the rule of |aw.

Id. at 995-996.

The sanme sensitivity to particular facts for adm ssibility
of flight should al so be applied when declaring a vital w tness
unavai | abl e i napposite of the Constitutional right to
confrontation, especially when the witness is physically present.
Just because there is a rule of |aw authorizing the court to
decl are a witness unavailable, it doesn’'t nean that the court
shoul dn’t consi der the consequences to the defendant in doing so.

The jury in this case had al ready been sel ected, and the
trial was about to begin. M. MIller was being called as the
state’s next witness when the state inforned the court that he
didn’t want to testify. M. MIller took the stand to informthe
court that he didn't want to testify because he didn't feel well.
[ Respondent’ s Appendix C at 10-13]. Inasmuch as M. Ml er was
ready, willing, and able to testify about his illness, there
woul d have been no inconvenience to M. MIller for the state to

have begun asking questions regarding his knowl edge of the case.

If at that tinme M. MIller refused to testify, even after order

15



of the court, then and only then should the court have
entertai ned the question of unavailability pursuant to 90. 804
(1)(b). However, it is the contention of Petitioner, that
90.804(1)(b) did not apply. Florida Rules of Crimnal Procedure
3.604(b) did apply, and Appell ate Counsel should have argued t hat
issue to this Court.

The right to confront ones accusers in fundanental. Any
devi ance fromthat right should be viewed with a magnifying
glass. Gven the enormty of the inpact of M. Mller’'s
statenments, M. Happ was effectively denied the opportunity to
defend hi nsel f.

CONCLUSI ON AND RELI| EF SOUGHT

For all the reasons discussed herein, M. Happ respectfully

urges this Honorable Court to grant habeas relief.

16
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