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PRELIMINARY STATEMENT

This case is before the Court on a certified question of great
public inportance. The issue presented is whether the Prison
Rel easee Reof f ender Puni shnment Act, codified as section 775.082(8),
Florida Statutes (1997), violates the separation of powers clause
of the Florida Constitution. Jurisdiction arises under Article V,
Section 3(b)(4), Florida Constitution, and Florida Rule of
Appel | ate Procedure 9.030(a)(2)(A)(v).

Petitioner, Paul Bal kcom was the defendant in the trial court
and appellant in the district court. He will be referred to in
this brief as petitioner or by his proper nane. Respondent, the
State of Florida, was the prosecution in the trial court, and the
appellee in the district court, and will be referred to herein as
t he state.

The record on appeal consists of four consecutively nunbered
volunes which will be referred to by use of the synbol *“V,”
foll owed by the appropriate vol une and page nunbers.

Pursuant to the Florida Suprene Court’s Adm nistrative O der
of July 13, 1997, this brief has been printed in Courier New 12-

poi nt .



STATEMENT OF THE CASE AND FACTS

Petitioner was charged by information with burglary of a
dwel ling, battery on a |law enforcenent officer, and resisting an
officer wwth violence (V1-21). The case was tried before a jury
whi ch found petitioner guilty of each offense as charged (V1 53-
55) .

Before trial, the state filed a notice of intent to classify
petitioner as a prison releasee reoffender (PRR) (V1-11).
Petitioner responded by noving the trial court to find the PRR Act
unconstitutional because it was enacted in violation of the single
subject requirenent of the Florida Constitution, and because its
requi renents violated the separation of powers clause of the state
constitution. This notion was denied (V1 64, 113).

Thereafter, the trial court determ ned that petitioner net the
criteria for sentencing as a prison rel easee reof fender (V1 81-84),
and announced that because petitioner nmet that criteria, “the
sentence is an automatic” PRR sentence (V1-109). Al t hough his
presunptive gui del i nes sentence was 39.75 to 66.25 nonths in prison
(V1-86), the court sentence petitioner to terns of 15 years for
burglary (V1-76), 5 years for battery on a | aw enforcenent officer
(V1-77), and 5 years for resisting arrest with violence (V1-778).
Al'l sentences were to be served concurrently with each other.

On appeal to the first district court, petitioner again

contested the constitutionality of the PRR Act on both the single



subj ect requi renent and separation of powers grounds. The district

court rejected both argunents, but certifiedthe foll owm ng question

as being one of great public inportance:

DCES THE PRI SON RELEASEE RECFFENDER PUNI SHVENT
ACT, CODIFIED AS SECTION 775.082(8), FLORI DA
STATUTES (1997), VI OLATE THE SEPARATI ON OF POVERS
CLAUSE OF THE FLORI DA CONSTI TUTI ON.

As he asserted below, petitioner naintains that the PRR Act

violates the separation of powers <clause of the Florida

Constitution. Article Il, section 3, Florida Constitution.



SUMMARY OF ARGUMENT

The Prisoner Rel easee Reoffender Act violates separation of
powers under Article 11, Section 3, of the Florida Constitution
because it effectively del egates to the state attorney the i nherent
judicial function of inposing sentence while prohibiting the court
fromexercising sentencing discretion. This defect can be renedi ed
by interpreting the Act as discretionary rather than nmandatory on

the court.



ARGUMENT

Point I
SECTI ON 775. 082 OF THE FLORI DA STATUTES,
KNOWN AS THE PRI SON RELEASEE REOFFENDER
ACT, IS UNCONSTI TUTIONAL BECAUSE | T
DELEGATES JUDI Cl AL SENTENCI NG POWER TO
THE STATE ATTORNEY, IN VIOLATION OF

ARTICLE 1, SECTION 3, CONSTITUTION OF
FLORI DA.

Bef ore he was sentenced, petitioner noved the trial court to
strike the state’s notice of intent to seek a sentence pursuant to
Section 775.082(8), Florida Statutes, and to declare that statute
unconstitutional because it violated the separation of powers
doctrine of the Florida Constitution, and the equal protection and
due processes of both the state and federal constitutions (V1 60-
63; V1 108-113). That notion was denied by the trial judge (V1-
113).

Before the court inposed sentence, the judge opi ned:

Vel |, ny understandi ng under this statute that
we're dealing with, if he’s found to be a
prison releasee reoffender, this being a
second degree felony, that is the burglary of
a dwelling, then the sentence is an automatic
15 years, correct?
(V1-109).
Thereafter, the court sentenced petitioner to 15 years in

prison as a prison rel easee reoffender (V1 81-84), for the burglary

convi cti on.



Article Il, section 3, of Florida’ s Constitution states that
the powers of state governnent shall be divided into | egislative,
executive, and judicial branches and further provides that “No
person belonging to one branch shall exercise any powers
appertaining to either of the other branches unless expressly
provi ded herein.” Wth that in mnd, petitioner asks the Court to
review Section 775.082(8), Florida Statutes (1997) (prison rel easee
reof fender act, hereafter “the Act”), and particularly the
foll ow ng portion:

If the state attorney determnes that a
defendant is a prison rel easee reoffender...
the state attorney may seek to have the court
sentence the defendant as a prison rel easee
r eof f ender. Upon proof from the state
attorney that establishes by a preponderance
of the evidence the a defendant is a prison
rel easee reoffender as defined in this
section, such defendant is not eligible for
sent enci ng under the sentencing gui del i nes and
must be sentenced as follows. ...
S. 775.082(8)2, Fla. Stat. (1997).

According to that passage, the state attorney has the
discretion (“may seek”) to invoke the sentencing sanctions but
after that, the court is required to (“must”) inpose the maxi num
sentence. 1In short, the state attorney is free to trigger the | aw,
and by doing so, divests the trial judge of any sentencing

di scretion. The conbination of filing discretion in the state

attorney and absence of sentencing discretion in the court neans



that an officer of the executive branch exercises power which is
i nherently vested in the judicial branch.

The state attorney is given discretion not to file under the
followng criteria:

a. The prosecuting attorney does not have
sufficient evidence to prove the highest charge
avai | abl e;

b. The testinony of a material wtness
cannot be obtai ned;

c. The victimdoes not want the offender to
receive the nmandatory prison sentence and
provides a witten statenent to that effect; or

d. Other extenuating circumstances exist

which preclude the just prosecution of the
offender.

Section 775.082(8)(d)1, Florida Statutes.

The perm ssible “my” accorded the state attorney contrasts
with the mandatory “nmust” inposed on the court. Sub-subparagraph
“d” above affords the state attorney discretion the court nornmally
enploys in sentencing, 1i.e., consideration of “extenuating
ci rcunst ances.” Conversely, the Act prohibits the court from
consi dering such factors.

No doubt the state attorney enjoys broad discretion in

chargi ng decisions. State v. Bloom 497 So.2d 2 (Fla. 1986) (Under

Art. Il, Sec. 3, of Florida' s constitution, the decision to charge
and prosecute is an executive responsibility; a court has no

authority to hold pre-trial that a capital case does not qualify

for the death penalty); Young v. State, 699 So.2d 624 (Fla.

1997) (“[T]he decision to prosecute a defendant as an habitua



offender is a prosecutorial function to be initiated at the

prosector’s discretion and not by the court”); State v. Jogan, 388

So.2d 322 (Fla. 3d DCA 1980)(The decision to prosecute or nolle
pross pre-trial is vested solely in the state attorney). When,
however, the chargi ng function nerges with the sentenci ng power and
both are entrusted to the executive, the separation of powers
doctrine is violated.

To clarify the argunent here, it is not that the | egislature
| acks authority to enact a m ni rum mandatory sentence. QObviously,

the | egislature has that authority. E.g., O Donnell v. State, 326

So.2d 4(Fla. 1975)(Thirty-year mninmm mandatory sentence for

ki dnaping is constitutional); Omens v. State, 316 So.2d 537 (Fl a.

1975) (uphol di ng m ni mum mandatory 25 year sentence for capita

felony); State v. Sesler, 386 So.2d 293 (Fla. 2d DCA

1980) (Legi sl ature was authori zed to enact 3 year m ni num mandat ory
for possession of firearm during the conm ssion of a felony)
Rat her, the argunent is that the | egi sl ature cannot del egate to t he
state attorney the discretion which, once exercised, prohibits the
court fromperformng its inherent judicial function of inposing
sent ence.

The cases that di scuss separation of powers and t he sentenci ng
function assunme that sentencing is the domain of the courts and
that 1incursions by other branches would be unconstitutional.

“[J]udges have traditionally had the discretion to inpose any



sentences within the maximumor mninmumlimts prescribed by the

legislature.” Smth v. State, 537 So.2d 982, 985-986 (Fla. 1989).

Bef or e sent enci ng gui del i nes, a sentence coul d not be appeal ed
successfully if it was within the limts set by statute. The
respecti ve domai ns of the courts and | egi sl ature were delineated in

Shellman v. State, 222 So.2d 789, 790 (Fla. 2d DCA 1969):

[T]he fixing of mnimm and maxi num terns of

I mpri sonment for crim nal convi ctions i's
excl usively the province of the | egislature, and
the inposition of puni shment within such

l[imtations is a matter for the trial court in
the exercise of its discretion, which cannot be
i nquired into upon the appellate |evel.

In State v. Benitez, 395 So.2d 514 (Fla. 1981), the court

revi ewed Section 893. 135, regarding drug trafficking. That statute
provi ded severe mandatory m ni nrum sent ence but had an escape val ve
permtting the court to reduce or suspend a sentence if the state
attorney initiated a request for |eniency based on the defendant’s
cooperation wth | aw enforcenment. The defendant contended that the
| aw “usurps the sentencing function fromthe judiciary and assi gns
it to the executive branch, since [its] benefits... are triggered
by the initiative of the state attorney.” |[d at 519. Rejecting
that argunent and finding the statute did not encroach on judici al
power the court said:
Under the statute, the ultimate decision on

sentencing resides with the judge who nust rule
on the notion for reduction or suspension of

sentence. “So long as a statute does not west
from courts the £final discretion to inpose
sent ence, it does not infringe upon the



constitutional division of responsibilities.”
People v. Eason, 40 NY. 297, 301, 386 N Y.S
673, 676, 353 N.E. 2d 587, 589, (1976).

The Suprenme Court assuned, therefore, that had the statute
di vested the court of the “final discretion” to inpose sentence it
woul d have vi ol ated separation of powers, an inplicit recognition
that sentencing is an inherent function of the courts.

The Suprenme Court nmade an identical assunption when the
habi tual of fender | aw was attacked on separati on of powers grounds

in Seabrook v. State, 629 So.2d 129, 130 (Fla. 1993), saying that

the trial judge has the discretion not to
sentence a defendant as a habitual felony
of f ender. Therefore, petitioner’s contention
that the statute violated the doctrine of
separation of powers because it deprived trial
judges of such discretion necessarily fails.

The Third District Court held the same view regarding the
mandat ory sentenci ng provi sion of the violent career crimnal act,
saying that it did not violate separation of powers because the
trial judge retained discretion to find that such sentencing was

not necessary for protection of the public. State v. Myers, 708

So.2d 661 (Fla. 3d DCA 1998). 1In the same vein, the district court

said in London v. State, 623 So.2d 527, 528 (Fla. 1st DCA 1993),

that “Although the state attorney nay suggest that a defendant be
classified as a habitual offender, only the judiciary decides
whether to classify and sentence the defendant as a habitual

of fender.”

10



By passing the Act the legislature crossed the |Iine dividing
the executive fromthe judiciary. The prosecutor was given power
to require the court to inpose a maxi num sentence and to prevent
the court in the exercise of judicial discretion frominposing any
| ess. No other |aw goes as far. Wiile the court retains the
techni cal job of pronouncing sentence, it is reduced to perform ng
a mnisterial duty. The court is left with no choice.

Presumably, the state could obtain a wit of mandanus to
conpel the judge to issue a nmandatory sentence should the tria
court not inpose one.' Such aresult would illustrate dramatically
how the Act allows excessive executive inroads into the judicia
domain. This Court is obligated to prevent such an excursion.

In Wl ker v. Bentley, 678 So.2d 1265 (Fla. 1996), the Suprene

Court nullified legislation that took away the circuit court’s
power to punish indirect crimnal contenpt involving donestic
vi ol ence injunctions. |In |anguage which applies here, the Court
said that any legislation which “purports to do away with the
i nherent power of contenpt directly affects a separate and di stinct
function of the judicial branch, and, as such, violates the

separation of powers doctrine....” |d. at 1267. Sentencing, |ike

! Smith v. State, 696 So.2d 814 (Fla. 2d DCA 1997)(a party
requesti ng mandanus nust establish a clear legal right to the
act, a clear legal duty on the official to performit, and no
adequate renmedy at |aw).

11



contenpt, is a “separate and distinct function of the judicial
branch” and shoul d be accorded the sane protection.
Aut hority to performjudicial functions cannot be del egated.

In re Alkire's Estate, 198 So. 475, 482, 144 Fl a. 606, 623

(1940) (Suppl emental Opi nion), the Court opined:
The judicial power[s] in the several courts
vested by [forner] Section 1, Article V... are
not delegable and cannot be abdicated i n whol e or
in part by the courts.
More specifically, the legislature has no authority to
del egate to the state attorney, as a function of the executive

branch, the inherent judicial power to inpose sentence. Accord

Gough v. State ex rel. Sauls, 55 So.2d 111, 116 (Fla. 1951)(The

| egi sl ature was wi thout authority to confer on the Avon Park City
Counsel the judicial power to determne the legality or validity of
votes cast in a municipal election). Applying that principle here,
the Act wongly assigns to the state attorney the discretion to
deprive the court of power to inpose a sentence that differs from
the statutory mandates. Stated differently, the |egislature gave
t he executive branch exclusive control of when the court may, or
may not, nake a sentencing decision.

Assuming that the Act neans what it appears to say, that the
state attorney has sole discretion and thereafter the court has
none, two options are available. One, this Court can find that the
| egi sl ature intended “may” instead of “must” when describing the

trial court’s sentencing authority. Two, this Court can decide

12



that the Act is mandatory on the trial court but is invalid for
t hat reason. Since it is preferable to save a statute wherever
possible, the nore prudent course would be to interpret the
legislative intent as not foreclosing judicial sent enci ng
di scretion.

Construing “must” as “my” is a legitimate renedy for

| egi sl ation that invades judicial territory. In Simons v. State,

160 Fla. 626, 36 So.2d 207 (Fla. 1948), a statute provided that
trial judges “must” instruct juries on the penalties for the
of fense being tried. This Court held that jury instruction had to
be based on the evidence as determ ned by the courts. Since juries
di d not determ ne sentences, the | egi slature could not require that
they be instructed on penalties. The court held, therefore, that
“the statute in question nust be interpreted as being nerely
directory, and not mandatory.” 160 Fla. at 630, 36 So.2d at 209.
O herw se, the statute would have been “such an invasion of the
province of the judiciary as cannot be tolerated wthout a

surrender of its independence under the constitution.” |d. at 629,

36 So.2d at 208, quoting State v. Hopper, 71 M. 425 (1880).

In Walker v. State, supra, at 1267, this Court saved an

ot herwi se unconstitutional statute and hel d:

By interpreting the work "“shall” as directory
only, we ensure that circuit court judges are
able to use their inherent power of indirect
criminal contempt to punish domestic violence
injunctions when necessary while at the same time

13



ensuring that Section 741.30 as a whole remains
intact.

See also, Burdick v. State, 594 So.2d 267 (Fla. 1992)(construing

“shall” in habitual offender statute to be discretionary rather

t han mandatory); State v. Brown, 530 So.2d 51 (Fla. 1988); State v.

Hudson, 698 So.2d 831 (Fla. 1997)(“Clearly a court has discretion
to choose whether a defendant will be sentenced as an habitua
felony offender.... [We conclude that the court’s sentencing
di scretion extends to determi ning whether to inpose a nandatory
m nimumterni).

As in the cases cited above, the Act need not fai
constitutional testing if construed as perm ssible rather than
mandatory. But if the Act is interpreted as bestowi ng on the state
attorney all discretion, and elimnating any fromthe courts, it
cannot stand.

The Act limts the court to determ ne whether a qualifying
substantive | aw has been viol ated (after trial or plea) and whet her
the offense was conmitted within 3 years of release froma state
correctional institution. Beyond that, the Act purports to bind
the court to the choice nade by the state attorney. Wil e the
| egi sl ature could have inposed a mandatory prison term as in
firearns or capital felony offenses, or left the final decision to
the court, as in the habitual offender and career crimnal |aws,
the Act wunconstitutionally vested in the state attorney the

di scretionary authority to strip the court of its inherent power to

14



sent ence. That feature distinguishes the Act from all other
sentenci ng schenes in Florida.

Should this Court decide that the trial judge had discretion
to not inpose the 15 year sentence nmandated by the Act, aremand i s
required for the trial judge to reconsider the disposition free of
statutory restrictions. Coments made at sentencing indicate that
the trial judge believed he was powerless to inpose any other
sentence due to the Act’s mandatory provision (V1-109).2 The
difference between a fifteen year sentence that nust be served day-
for-day and the guidelines range of 39.75 nonths to 66.25 nonths
(V1-86), is substantial. The record does not show that the trial
j udge consi dered the gui delines, a predictable result since the Act
negates a gui delines sentence.

The sane situation existed in a case where the state
incorrectly represented to the trial court that a life sentence
with a mninum 15 years as a habitual violent felony offender was
mandatory, and the record was unclear about whether the judge
accepted the stat’s position. The Third District Court remanded
for a new hearing in which the judge could exercise discretion

Cotton v. State, 588 So.2d 694 (Fla. 3d DCA 1991). 1In the case at

bar, the record is simlarly unclear, and the case should be

2 The trial judge nused al oud at sentencing, “[T]his being
a second degree felony, that is the burglary of a dwelling, then
the sentence i s automatic 15 years, correct?” (V1-109).

15



remanded for reconsideration by the trial judge, who nust be

all owed to exercise his sentencing discretion.

16



CONCLUSION

Based on the foregoing argunent, reasoning and citations to
authority, this Court nust find that the Prisoner Releasee
Reof f ender Act is unconstitutional as a violation of the separation
of powers doctrine contained in the Florida Constitution. The
remedy is to remand for a guidelines sentence or for a new
sentenci ng hearing at which the trial judge will have the option of

exercising judicial discretion.
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