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PRELI M NARY STATEMENT

Respondent, the State of Florida, was the prosecution in the
trial court, Appellee before the Fourth District Court of Appeal,
and will be referred to herein as the “State”. Petitioner was the
defendant in the trial court, Appellant on appeal to the Fourth
District Court of Appeal, and wll be referred to herein as or
“Def endant ”. Reference to the record on appeal wll be by the
synbol “R’ followed by the appropriate page nunber. References to
appel | ate docunents wll be by their title followed by the

appropri ate page nunber.



STATEMENT OF THE CASE AND FACTS

By Amended Information dated January 23, 1997, the State
charged Defendant with two counts of unl awf ul I nsur ance
solicitationin violation of Florida Statute 8817.234(8) (R 93-95).
On Septenber 3, 1996, Defendant filed an unsworn Motion to Dism ss
chal I enging the constitutionality of the subject statute. (R32-44).
The State filed a Response to the Mdition to D smss on or about
Novenber 13, 1996. (R57-80). The trial court denied the Mdtion to
Dism ss on Decenber 18, 1996 with the ruling rendered by Circuit
Court Judge Zeidw g. (R81-87).

After the filing of the Anended Information, Defendant filed
a second Motion to Dismss, challenging the constitutionality of
the subject statute, on or about April 1, 1997. (R157-161).
Def endant further submtted his own sworn affidavit in support of
the notion, dated October 28, 1997. (R193-201). Defendant’s
Second Mdtion to Dismss also contained affidavits executed by
Wl liam Ponsoldt and Casey Martin, both of whom Defendant was
charged with unlawfully soliciting under the statute. (R202-205).
The State filed a Traverse to the Mdtion to Dismss on or about
Cct ober 30, 1997. (R169-171).

For the purpose of the second Motion to Dismss, the foll ow ng
rel evant facts set forth in the State’s Traverse are not disputed
for this appeal. (R169-171). denn and Susan Prebeck owned and

oper ated a conpany (Prebeck Consulting Co., hereinafter referred to



as Prebeck) that obtained traffic accident reports fromlocal and
state | aw enf orcenent agenci es throughout South Florida, the Tanpa
Bay area, and the Panhandl e of Florida. Prebeck contracted with
chiropractors to contact persons naned in those accident reports
and refer themto these chiropractors. (R169).

The State’s Traverse further averred that, according to Susan
Prebeck and business records, the chiropractors usually paid the
Prebeck corporate entity between $275.00 and $300. 00 per patient
referred. Susan Prebeck stated that the agreenent between Prebeck
and the chiropractors woul d be that every person referred woul d be
covered by insurance and synptomatic. (R169-170). The purpose of
the referrals was to provide new patients for the chiropractors,
who could then bill the patient’s or the other covered person’s
aut onobi | e i nsurance under their Personal Injury Protection (PIP)
policy for treatnent rendered by the chiropractors. (R170).

On or about February 10, 1994, an enployee of Prebeck
contacted WIIliam Ponsoldt, of Martin County, Florida, in order to
solicit Ponsoldt to make an appointnent with Defendant at his
of fice for a nedical consultation and eval uati on. Defendant, whose
office was |located in Martin County, paid Prebeck a fee to refer
Ponsol dt to him Defendant’s business thereafter filed clains with
Progressive I nsurance Conpany for PIP benefits in order to be paid
for treatnent rendered to Ponsoldt. (R170).

Def endant admtted to paying Prebeck for the referral of



patients. (R170) . Specifically, Defendant stated that he paid
Prebeck a “nonthly fee” for Prebeck’s consulting and referral
services. (R190). Ponsoldt and Martin were accident victins, both
of whom were solicited as such and PIP clains were filed on their
behal f. (R170). No patients were provided by Prebeck unless the
patient had insurance coverage and accident victins were
specifically asked by Prebeck telemarketers who their insurance
carriers were. (R170). Patients were specifically referred to
Def endant by Prebeck, including Ponsoldt and Martin. (R171).

The trial court, by order of Crcuit Court Judge Tobin, denied
the Second Mtion to Dismss on January 13, 1998. (R206) .
Def endant thereafter entered a no contest plea to a | esser included
of fense, conspiracy to conmt unlawful insurance solicitation, but
reserved his right to appeal “ notion to dism ss order denying
sanme.” (Rz207).

Def endant tinely appealed the trial court’s order denying his
notion to dism ss based on the claimthat 8817.234(8), Fla. Stat.,
I's unconstitutional. On appeal, Defendant chall enged the statute
as unconstitutional on two grounds: that the statute was
unconstitutional as applied; and not sufficiently narrowto justify
legitimate restriction of conmmercial free speech in contravention
to the First Amendnent to the United States Constitution.

The Fourth District Court of Appeal issuedits opinioninthis

case on May 31, 2000: Hansbrough v. State, So.2d ___ , 25 Fl a.




L. Weekly D1329 (Fla. 4th DCA May 31, 2000). The court acknow edged
that this sanme issue of the constitutionality of 8817.234(8) had

previously been addressed in Barr v. State, 731 So. 2d 126 (Fla. 4th

DCA 1999) and is constitutional. Id. The court further noted that

Bradford v. State, 740 So.2d 569 rev granted, No. SC 96,910 (Fl a.

February 25, 2000) followed Barr, but noted that certain | anguage
in Bradford explaining that an “intent to defraud” was required

under the statute, was dicta and not controlling. Hansbrough v.

State, supra.

The Fourth District Court of Appeal did, however, certify the
follow ng two questions to this Court for review as foll ows:

(1) WHETHER SECTI ON 817.234(8), FLORI DA STATUTES, | NCLUDES A
REQUI REMENT OF SPECI FI C | NTENT TO DEFRAUD THE | NSURER;, AND | F NOT,

(2) WHETHER THE STATUTE ADVANCES THE GOVERNMENT | NTEREST I N
PREVENTI NG | NSURANCE FRAUD AND IS NOTI' MORE EXTENSIVE THAN 1S
NECESSARY TO SERVE THAT | NTEREST.

Judge Stone filed a special concurring opinion and noted that
the statute is a strict liability crime and called for recedi ng from
the holding in Bradford, but concurred in the certified questions

posed. This appeal ensued.



STATEMENT OF THE | SSUES

. WHETHER FRAUDULENT | NTENT | S AN ELEMENT OF SECTI ON
817.234(8), FLORI DA STATUTES (1997)?
1. WHETHER THE AFORESAI D STATUTE IS AN UNCONSTI TUTI ONAL

RESTRI CTI ON OF COVMERCI AL SPEECH UNDER THE FI RST AMENDMENT?

SUMVARY OF THE ARGUMENT

Fraud i s not an el enment of Florida’ s anti-solicitation statute,
8817.234(8) Fla. Stat. (1997). Fraud is not an elenent of this
section based on the plain |anguage of the statute, the statutory
construction, and the legislative history. Additionally, the |ack
of a fraudulent intent elenent does not run afoul of due process.

Absent the fraud elenent, the statute is a constitutional
restriction of comercial speech and does not violate First
Amendnent protections. It is narrowmy drawn and satisfies the test
articulated by the United States Suprenme Court relating to

restrictions on conmmercial speech.



ARGUMENT
POINT I

INTENT TO DEFRAUD IS NOT AN ELEMENT OF
FLORIDA'S ANTI-SOLICITATION STATUTE,
§817.234(8) FLA. STAT. (1997).

In the underlying opinion to this case, the Fourth District
Court of Appeal retreated fromits dicta in Bradford and noted that
an intent to defraud was not an elenent of the anti-solicitation
crime created by the legislature in 8817.234(8). The court bel ow
not ed t hat Bradford was an attenpt to clarify why subsection (8) did
not punish purely innocent activity, but further noted that the

“clarification” was dicta and not controlling. Hansbrough v. State,

supra. Because Bradford is currently pending before this Court, and
relied upon by Defendant in his Initial Brief, the State wll
di scuss why Bradford should not be controlling. It nust be noted,

of course, that the Fourth District Court of Appeal in Hansbrough

has already inplicitly receded from Bradford.

The Fourth District Court of Appeal inproperly construed
8817.234(8) Fla. Stat. (1997) in Bradford by inserting an el ement
of fraud that is not required by the plain neaning of the statute.
Even if the statute i s anbi guous, any reasonabl e construction of the
statute does not require a fraud elenment. Additionally, a review
of the legislative history clearly indicates that the | egislature
did not intend for the crines created in this section to contain any

el enment of fraud.



8§ 817.234 Fla. Stat. (1997) provides:

817.234. Fal se and fraudul ent insurance cl ains

(1)(a) Any person who, with the intent to injure,
defraud, or deceive any insurer:

1. Presents or causes to be presented any witten or
oral statement as part of, or in support of, a claimfor
paynent or other benefit pursuant to an i nsurance policy,
knowing that such statenent contains any false,
i nconpl ete, or m sl eading information concerning any fact
or thing material to such claim

2. Prepares or makes any witten or oral statenent
that is intended to be presented to any insurer in
connection with, or in support of, any claimfor paynent
or ot her benefit pursuant to an i nsurance policy, know ng
that such statenent contains any fal se, inconplete, or
m sl eading information concerning any fact or thing
material to such claim or

3. Knowi ngly presents, causes to be presented, or
prepares or makes with know edge or belief that it wll
be presented to any i nsurer, purported insurer, servicing
corporation, insurance broker, or i nsurance agent, or any
enpl oyee or agent thereof, any false, inconplete, or
m sl eading information or witten or oral statenment as
part of, or in support of, an application for the
i ssuance of, or the rating of, any insurance policy, or
who conceal s i nformati on concerning any fact material to
such application commts a felony of the third degree,
puni shabl e as provided in s. 775.082, s. 775.083, or s.
775. 084.

(b) Al clainms and application fornms shall contain
a statenment that is approved by the Departnent of
| nsurance that clearly states i n substance the foll ow ng:
"Any person who knowingly and with intent to injure
defraud, or deceive any insurer files a statenent of
claimor an application containing any fal se, i nconpl et e,
or msleading information is guilty of a felony of the
third degree.” The changes in this paragraph rel ating
to applications shall take effect on March 1, 1996.

(2) Any physician licensed under chapter 458,



osteopathic physician |icensed under chapter 459,
chiropractic physician |icensed under chapter 460, or
other practitioner licensed under the | aws of this state
who knowi ngly and willfully assists, conspires with, or
urges any insured party to fraudulently violate any of
the provisions of this section or part Xl of chapter 627,
or any person who, due to such assi stance, conspiracy, or
urging by said physician, ost eopat hic physi ci an,
chiropractic physician, or practitioner, know ngly and
willfully benefits fromthe proceeds derived fromthe use
of such fraud, is guilty of a felony of the third degree,
puni shabl e as provided in s. 775.082, s. 775.083, or s.
775.084. In the event that a physician, osteopathic
physi ci an, chiropractic physician, or practitioner is
adj udi cated guilty of a violation of this section, the
Board of Medicine as set forth in chapter 458, the Board
of Osteopathic Medicine as set forth in chapter 459, the
Board of Chiropractic Medicine as set forth in chapter
460, or other appropriate |icensing authority shall hold
an administrative hearing to consider the inposition of
adm ni strative sanctions as provided by | aw agai nst sai d
physi ci an, osteopat hi ¢ physi ci an, chiropractic physi ci an,
or practitioner.

(3) Any attorney who knowingly and wllfully
assists, conspires with, or wurges any claimnt to
fraudulently violate any of the provisions of this
section or part Xl of chapter 627, or any person who, due
to such assistance, conspiracy, or urging on such
attorney's part, knowingly and willfully benefits from
t he proceeds derived fromthe use of such fraud, commts
a felony of the third degree, punishable as provided in
S. 775.082, s. 775.083, or s. 775.084.

(4) No person or governnental unit |icensed under
chapter 395 to maintain or operate a hospital, and no
adm ni strator or enployee of any such hospital, shal
knowi ngly and willfully allow the use of the facilities
of said hospital by an insured party in a schene or
conspiracy to fraudulently violate any of the provisions
of this section or part Xl of chapter 627. Any hospital
adm ni strator or enployee who violates this subsection
commnts a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084. Any
adj udi cation of guilt for aviolation of this subsecti on,
or the use of business practices denonstrating a pattern
indicating that the spirit of the law set forth in this
section or part Xl of chapter 627 is not being foll owed,

9



shall be grounds for suspension or revocation of the
license to operate the hospital or the inposition of an
adm ni strative penalty of up to $5,000 by the |icensing
agency, as set forth in chapter 395.

(5) Any insurer danaged as a result of a violation
of any provision of this section when there has been a
crimnal adjudication of guilt shall have a cause of
action to recover conpensatory damages, plus all
reasonable investigation and litigation expenses,
including attorneys' fees, at the trial and appellate
courts.

(6) For the purposes of this section, "statenent”
i ncludes, but is not limted to, any notice, statenent,
proof of loss, bill of |lading, invoice, account, estinate
of property damages, bill for services, diagnosis,
prescription, hospital or doctor records, X ray, test
result, or other evidence of loss, injury, or expense.

(7) The provisions of this section shall also apply
as to any insurer or adjusting firm or its agents or
representatives who, with intent, injure, defraud, or
deceive any claimant with regard to any claim The
claimant shall have the right to recover the damages
provided in this section.

(8) It is unlawful for any person, in his or her
i ndi vidual capacity or in his or her capacity as a public
or private enployee, or for any firm corporation,
partnership, or association, to solicit any business in
or about city receiving hospitals, city and county
recei ving hospitals, county hospitals, justice courts, or
muni ci pal courts; in any public institution; i n any
public place; wupon any public street or highway; in or
about private hospitals, sanitariums, or any private
institution; or upon private property of any character
what soever for the purpose of making notor vehicle tort
clainms or clains for personal injury protection benefits
required by s. 627.736. Any person who violates the
provisions of this subsection commts a felony of the
third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084.

(9) It is unlawful for any attorney to solicit any
business relating to the representation of persons
injured in a notor vehicle accident for the purpose of
filing a notor vehicle tort claimor a claimfor personal

10



injury protection benefits required by s. 627.736. The
solicitation by advertising of any business by an
attorney relating to the representation of a person
infjured in a specific notor vehicle accident is
prohibited by this section. Any attorney who violates
t he provi sions of this subsection commts a felony of the
third degree, punishable as provided in s. 775.082, s.
775.083, or s. 775.084. Wenever any circuit or special
gri evance commttee acting under the jurisdiction of the
Suprene Court finds probable cause to believe that an
attorney is guilty of a violation of this section, such
commttee shall forward to the appropriate state attorney
a copy of the finding of probable cause and the report
being filed in the matter. This section shall not be
interpreted to prohibit advertising by attorneys which
does not entail a solicitation as described in this
subsection and which is permtted by the rul es regul ating
The Florida Bar as pronulgated by the Florida Suprene
Court.

(10) As used in this section, the term "insurer"”
means any i nsurer, self-insurer, self-insurance fund, or
other simlar entity or person regul ated under chapter
440 or by the Departnent of Insurance under the Florida
| nsurance Code.
§ 817.234, Fla. Stat. (1997), Fal se and fraudul ent i nsurance cl ai ns.
Only a few decisions have interpreted this statute. See State

v. Marks, P.A 698 So.2d 533, 540 (Fla. 1997); Hershkowtz v.

St at e, So.2d_ , 24 Fla. Law Wekly D 2706d (Fla. 3rd DCA Dec.

8, 1999); Hansbrough v. State, supra; Bradford v. State, 740 So. 2d

569 (Fla. 4th DCA 1999); Barr v. State, 731 So.2d 126 (Fla. 4th DCA

1999); and State v. Falk, 724 So.2d 146 (Fla. 3rd DCA 1998). In

each of these cases, the statute has been chall enged on various

grounds and held to be constitutional.!

! I'n Marks one snmall portion of statute was decl ared vague
but the statute as a whole was held constitutional.

11



A. PLAIN MEANING

As a general proposition, the |legislature has the prerogative

to determne what is a crinme and to define or redefine the el enents

of the crine. See Perkins v. State, 682 So. 2d 1083 (Fla. 1996);

State v. Hamlton, 660 So. 2d 1038 (Fla. 1995); Chapman v. Lake, 112

Fla. 746, 151 So. 399 (1933). Statutes are to be construed to
effectuate legislative intent. In order to ensure |egislative
intent wll be followed, the rule is that when a court entertains
a challenge to a statute, the polestar for the court’s construction
of the statute is the plain nmeaning of the statutory |anguage. |If
a statute is clear on its face the courts nust apply the plain
nmeani ng Wi thout resorting to other rules of construction. State v.

Egan, 287 So.2d 1 (Fla. 1973); see also MlLaughlin v. State, 721

So.2d 1170 (Fla. 1998).
“[T]he plain neaning of statutory |anguage is the first

consi deration of statutory construction.” Capers v. State, 678 So.

2d 330, 332 (Fla. 1996). There is no room for alternative
construction if the neaning of a statuteis plainonits face. State
v. Harvey, 693 So. 2d 1009, 1010 (Fla. 4th DCA 1997). “Wen the
| anguage of a statute is clear and unanbi guous, . . . the | anguage
should be given effect without resort to extrinsic guides to

construction.” State v. Muarks, 698 SO 2d at 540.

A clear and unanbi guous statute precludes an exam nation of

| egi sl ative history or intent. Streeter v. Sullivan, 509 So. 2d

12



268, 271 (Fla. 1987). “Wen the | anguage of a statute is clear and
unanbi guous and conveys a clear and definite neaning, there is no
occasion for resorting to the rules of statutory interpretation to

alter the plain neaning.” Mancini v. Personalized Air Conditioning

& Heating, Inc, 702 So. 2d 1376, 1378 (Fla. 4th DCA 1997) quoting

Ross v. Gore, 48 So. 2d 412, 415 (Fla. 1950); State v. Cohen, 696

So. 2d 435, 438 (Fla. 4th DCA 1997). *“Were the |anguage of the
statute is plain and unanbi guous, there is no need for judicial

interpretation.” T.R v. State, 677 So. 2d 270, 271 (Fla. 1996).

See Pardo v. State, 596 So. 2d 665 (Fla. 1992) (f undanental principle

of statutory construction: where |anguage of statute is plain and
unanbi guous, no occasion for judicial interpretation). Because the
Act’ s | anguage is unanbi guous, an exanmi nation of the |egislative
hi story is not warranted.

The pl ai n neani ng of 8817.234(8) Fla. Stat. (1997) is clear on
its face. It provides that:

(8) It is unlawful for any person, in his or her

i ndi vi dual capacity or in his or her capacity as a public

or private enployee, or for any firm corporation,

partnership, or association, to solicit any business

....... for the purpose of making notor vehicle tort

clainms or clains for personal injury protection benefits

required by s. 627.736.

The statute crimnalizes solicitation for the purpose of filing
certain types of clains - nanely notor vehicle tort clains or clains
for personal injury protection (PIP) benefits. Thi s | anguage

requires no clarification or interpretation. The neaning of the

13



statute could not be nade any plainer. This statutory section does
not require that an intent to defraud be all eged or proven. To the
contrary, the section is plain and sinple - all solicitation with
the intent to file PIP or notor vehicle tort clains is a crimnal
act. Any intent to defraud is irrelevant to the crine.

The law requires a court to give the | anguage of the statute
its plain nmeaning. A court is not allowed to judicially nodify a
statute by adding words not included by the |egislature. Such
judicial legislating violates Florida's Constitutionally required

separation of powers. See B.H v. State, 645 So.2d 987, 991 (Fl a.

1994); Smith v. State, 537 So.2d 982 (Fla. 1989).

This Court recently reiterated the sanme principle when it
addressed and rejected attenpts to rewite other portions of this

st at ut e. In the case of State v. Marks, P. A 698 So.2d 533, 540

(Fla. 1997), this Court addressed this statute and found that the
respondents were attenpting to |limt the express terns of an
unanbi guous statute. It rejected this attenpt as beyond the Court’s

power. Id. at 540. Likewise, in State v. Copher, 396 So.2d 635

(Fla.2nd DCA 1981), the court rejected an attenpt to add a fraud
el ement to a statutory section which did not contain fraud | anguage.
In Bradford, the Fourth District erred by noting, in its now
procl ainmed dicta, that the intent to defraud is an elenent of this
section of the statute.

B. STATUTORY CONSTRUCTION
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Al though this Court needs to |look no further than the plain
nmeani ng of the statute, if this Court determ nes that the |anguage
I's not clear and nust construe it, a reasonable construction of the
statute clearly indicates that the intent to defraud is not an
el ement of this section of the statute.

A recent decision fromthis Court, State v. Hubbard, 24 Fla.

L. Weekly S575b (Fla. Decenber 16, 1999), |ends gui dance as to how
to construe a statute. In that case, this Court construed the DU

mansl aughter statute after appellate courts were holding that the
crime contained an el ement of negligence. This Court exam ned the
statute and held that the legislature did not intend to nake
negl i gence an el enment of the crinme of DU nansl aughter.

Wile the statute clearly has a causation
elenment, it does not explicitly contain a
negligence elenent, in contrast to a related
statute such as section 322.34(3), which does
i ncl ude such an elenent. Thus, at |east three
principles of statutory construction support a
conclusion that sinple negligence is not an
el enent of DU mansl aughter. See Florida State
Raci ng Commi n v. Bourquardez, 42 So. 2d 87, 88
(Fla. 1949) (observing that "[t]he | egislature
is presuned to know the neaning of words and
the rules of grammar, and the only way the
court is advised of what the legislature
intends is by giving the [statutory |anguage
its] general ly accept ed construction");
Departnent of Health & Rehabilitative Servs. v.
MB., 701 So. 2d 1155, 1160 (Fla. 1997)
(finding no "consistency” requirenment attached
to child victim hearsay exception, as opposed
to statute defi ni ng nonhear say, t hus
"denonstrat[ing] that the | egislature knew how
to inmpose a 'consistency' requirenment if
desired"); Federal Ins. Co. v. Southwest Fla.
Retirenent Cr. Inc., 707 So. 2d 1119, 1122
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(Fla. 1998) (concluding that absence of express
| anguage est abl i shing di scovery rule for |atent
defects is "clear evidence that the | egislature
did not intend to provide a discovery rule" in
limtations statute).

Id. at S578.

In the case at hand, fraud is not nentioned in section (8) of
the statute. However, fraud is an elenent in five other sections
of the statute, clearly indicating that if the | egislature intended
to have fraud as an elenent, it certainly knew how to include it.
See 8817.234 Fla. Stat. sections (1), (2), (3), (4), and (7). “The
| egi sl ative use of different terns in different portions of the sane

statute is strong evidence that different nmeani ngs were intended.”

State v. Marks, 698 So. 2d at 541. Because the | egislature knew how

to make fraud an el enent of this crine as evidenced by its inclusion
in related sections of the sane statute, it nust be presuned that
it intended to omt the fraud el enent from section (8).

Mor eover, inclusion of fraud as an el enent of section (8) would
render this section of the statute neaningless, in violation of

anot her cardinal principle of construction. See Ellis v. State, 622

So. 2d 991, 1001 (Fla. 1993); State v. Summerlot, 711 So. 2d 589

(Fla. 3d DCA 1998). Sections (1) through (4) present a
conpr ehensi ve schene that nmakes illegal any type of fraud. Section
(8), added a year after sections (1) - (4), would be unnecessary,
redundant, and neaningless if the el enent of fraudul ent intent was

added.
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Finally, the Bradford court’s reliance on a general principle
of statutory construction in an effort to explain why it was
inmposing this additional elenment of fraud on section (8) was

patently wong. The Bradford court noted, inter alia:

It is a general principle of statutory
construction that statutes enacted during the
same session of the legislature dealing wth
the same subject matter nust be considered in
pari materia in order to harnonize themand, at
the sane time, to give effect to the
| egi sl ative intent. When readi ng subsection
(8) in pari materia with subsection (1)(a), it
beconmes obvious that the legislature in
enacti ng subsection (8) intended to punish only
solicitations made for the sole purpose of
defraudi ng that patient’s PIP insurer.

Bradf ord v. State, supra, 740 So. 2d at 571

The Bradford court incorrectly assuned that all subsections of
Florida Statute 8817.234 were enacted by the Legislature during the
sanme session. The legislative history is clear that subsections (8)
and (9) were enacted in 1977 as anti-solicitation provisions in
Chapter 77-468 Laws of Florida. The fraud sections of (1)-(4) were
passed in 1976 under the autonobile and tort revision of 1976
Chapter 76-266 Laws of Florida. Clearly, these sections of the
statute were not “enacted during the same session of the
| egi slature” to be considered “in pari materia”. This “genera
principle of statutory construction” that the appellate court relies
upon to “harnoni ze” the sections of the statute by requiring a fraud
el enent for every section is inapplicable.

The Bradf ord court viol ated fundanmental principles of statutory
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construction by adding the elenent of fraud to section (8). This
fraud el ement was specifically not included by the |egislature and
not suggested by the rules of construction. Addi tional ly, the
appel l ate court incorrectly relied upon a principle of statutory
construction that was inapplicable. The inclusion of a fraud
el ement to section (8) was error

C. LEGISLATIVE HISTORY

Besi des viol ati ng the pl ai n neani ng of the statute and a nyri ad
of statutory construction principles, the Bradford court overl ooked
the legislative intent by including a fraud el enent to section (8)
of the statute. A reviewof the legislative history clearly proves
that the legislature did not intend to require the el ement of intent
to defraud in section (8) of this statute.

Florida is a no fault state, with a $10,000 personal injury
protection benefit threshold that nust be exceeded, related to
medi cal expenses, before an injured insured can recover for excess
nmedi cal expenses, pain, and suffering in tort by filing a personal
injury action.? Florida Statute 8817.234 was created (as Florida
Statute 627.7375) in 1976 by Section 7 of Chapter 76-266. The
Legi slature acted in response to concerns that “fraud” in piercing
the no fault threshold was docunented in a Dade County Grand Jury
Report, Fall Term 1974 and dated August 11, 1975, “ . . . concerning

the practice of a small group of |awers, physicians, osteopaths,

2 See §627.736 Fla. Stat (1997).
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chiropractors and hospitals who work together to inflate or outright
falsify personal injury clains.” Unscrupul ous practitioners
(doctors and | awers) were soliciting individuals involved in car
accidents in an attenpt to pad their pockets. The result of such
fraud was to effectively increase the nunber of tort recoveries for
pain and suffering in personal injury actions, resulting in higher
I nsurance rates. This was disrupting the protective insurance
mandated by the State of Florida, driving up insurance rates,
increasing litigation based on fraudulent clains, and spiraling

rates even higher. See Robert W Enerson, lnsurance O ains Fraud

Problens and Renedies, 46 U MAM L. REV. 907 (1992). In other

words, persons with “little or no injuries® were solicited by
runners for nedical treatments that becanme the basis for nmaking
cl ains of personal injury protection benefits, and when t he nedi cal
expenses exceeded that threshold, notor vehicle tort clains were
filed. The net effect was an i ncrease in both the nunber and dol | ar
value of recoveries for pain and suffering in personal injury
actions, ultimately paid by insurance conpani es and passed on as a
cost of doing business to the citizens of the State of Florida by

virtue of insurance rate increases.

® Common sense dictates that a person injured in a notor
vehi cle accident will seek nedical attention, if and when they
need it. By seeking to pass a |aw prohibiting unlawful insurance
solicitation, the |l egislature sought to proscribe persons from
seeki ng out accident victinms with a suggestion of nedi cal
attention necessity, thereby planting the seed for the harm
feared herein.
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In April 1976, Senator Kenneth MKay, Jr. introduced Senate
Bill (SB) 598 in the Florida Senate in an effort to make changes
that would stabilize the autonobile insurance industry. SB 598
i ncluded a section that addressed fraud in piercing the no-fault
threshold. According to the records on SB 598 that are housed in
the Florida State Archives, the fraud section of the bill, Section
6, was included as a direct result of the Dade County Gand Jury
Report filed August 11, 1975. The summary of the bill included a
description of Section 6, “fraudul ent conduct in piercing the tort
threshold will be unlawful and persons convicted will be guilty of
a felony of the third degree.” SB 598 was reviewed by the Senate
Commerce Commttee and they passed a Cormittee Substitute (CS) of
SB 598 which included Section 6 on fraud. SB 598 was eventually
passed by the full Senate and sent to the House of Representatives.

Several simlar bills were introduced in the House of
Representatives in April 1976, House Bill (HB) 2825, 3042, 3043,
3044, and 3155, that addressed the sane i ssues of insurance i ndustry
reformas SB 598. These bills eventually were included in one bil
CS/HB 2825 which passed out of the House of Representatives and
ended up in Conference Committee with CS/SB 598. Both CS/ HB 2825
and CS/ SB 598 had sim |l ar | anguage addressing the issue of fraud in
piercing the no fault threshold. The bill that was agreed upon by
t he Conference Commttee was called CS/HB 2825 and was enroll ed as

law. The result was General Laws Chapter 76-266, Section 7 which
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becanme Florida Statute 627.7375 Fraud, and provi ded:

(1) Any insured party or insurer or insurance
adj uster who, with intent knowing and willfully
conspires to fraudulently violate any of the
provisions of this part, or who, due to
fraud...is guilty of a felony of third

degree. .

(2) Any physi ci an. . ., ost eopat h. . .,
chiropractor... [ or ot her i censed
practitioner]... who knowingly and willfully

assists, conspires with, or urges any insured
party to fraudulently violate any of the
provisions of this part...is guilty of a felony
of the third degree.

(3) Any attorney who knowingly and willfully
assists, conspires with, or urges any cl ai mant
to fraudulently violate any of the provisions
of this part...is guilty of a felony of the
third degree.

(4) No person or gover nient al uni t
licensed...to naintain or operate a hospital,
and no admi nistrator or enployee of any such
hospital, shall knowingly and willfully allow
the use of the facilities of said hospital by
an insured party in a schenme or conspiracy to
fraudulently violate any of the provision of
this part...is guilty of a felony of the third
degr ee.
The follow ng year as part of a conprehensive reform Section
36 of Chapter 77-468 (originally Senate Bill 1181) reworded the
above and was retitled, 627.7375 Fal se and Fraudulent Clains. The
new statue added subsections (8) and (9), targeting unlaw ul
i nsurance solicitation, and not naking any nention of fraud. The
subsections as originally enacted made it a crine for any person or
attorney to solicit business “for the purpose of neking notor

vehicle tort clains”.
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(8) It is unlawful for any persons, in his
i ndi vidual capacity or in his capacity as a
public or private enployee, or for any firm
corporation, partnership, or association, to
solicit any business...upon private property of
any character whatsoever for the purpose of
making motor vehicle tort claims.

(9) It is unlawful for any attorney to solicit
any business relating to the

representation of persons injured in a notor
vehi cl e accident for the purpose of filing a
motor vehicle tort claim. The solicitation by
advertising of any business by an attorney
relating to the representation of a person
injured in a specific notor vehicle accident is
prohi bited by this section. Any attorney who
violates the provisions of this subsection
commts a felony of the third degree

puni shable as provided in s. 775.082, s.
775.083 or s. 775.084.

Section 36 of the Senate Staff Analysis for SB 1181 states:

Section 36 This section rewrites s.627.7375 in the
following manner:

(1) Fraudul ent cl ai ns-expanded to all persons involved in the
auto clains process.

(2) Creates a civil case of action for violation of section.
(3) More inclusive definition of statenent.
(4) Provides that acting as a runner is a third degree felony.
(5) Special prohibition against an attorney soliciting notor
vehicle tort clainms (third degree felony and a report to the
state attorney for action).

SB 1181 Staff Analysis, Section 36.
The fol |l owm ng year subsections (8)and (9) were anended to read

“for the purpose of making motor vehicle tort claims or a claim for

personal injury protection benefits required by Section 627.736".
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Laws of Florida Chapter 78-258 Section 3. (enphasis added).
Finally, in 1979, Section 627.7375 Florida Statues was renunbered

to Section 817.234 Florida Statutes. See Laws of Florida Chapter

79-81, Section 1. Subsections (8) and (9) have since renained
unchanged.
In 1979, the Legislature passed a reviser’s bill, c. 79-400,

to conform the sections of Florida Statutes 1977 to additions,
substitutions and deletions editorially supplied therein in order
to renove i nconsi stenci es, redundanci es, unnecessary repetition and
otherwise clarify the statutes and facilitate their correct
I nterpretation. The Legislature, during this clarification
exercise, did not add any |language of intent to defraud in
subsections (8) or (9).

There is no indication that the |egislature intended for the
crimes created in sections (8) and (9) to contain any elenent of

fraud. These provisions were designed to target another problem -

runners and professionals using runners for solicitation. It would
be illogical to require fraudulent intent when the evil addressed
was specifically solicitation in and of itself. If a doctor,

| awyer, individual, or business enterprise hires runners to contact
accident victinms and solicit their business, they violate the
statute. This is precisely what was bei ng acconpl i shed here because
Def endant paid Prebeck to solicit for him No fraudulent intent is

necessary.
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In sum Florida Statute 8817.234 was created and passed in 1976
(as Florida Statute 8627. 7375) with only subsections (1)-(4). These
subsecti ons each specifically contai ned | anguage of intent to comm t
fraud -- “who knowingly and wllfully . . . fraudulently violate .
" In 1977, subsections (1)-(4) were reworded, and subsections
(8) and (9) were added. The |legislature intentionally did not place
any fraudul ent intent |anguage in that subsection or in subsection
(9). In 1978, the statute was renunbered to 8817.234, and the
| egislature did not add any fraudulent intent |anguage to
subsections (8) or (9). Subsection (8) proscribes conduct separate
fromthe conduct proscribed in subsections (1)-(4). Certainly, the
| egi sl ature did not intend for subsection (8) to contain any el enent
of fraud.

D. DUE PROCESS PARAMETERS

Def endant further argues that the chall enged statute nust be
interpreted to include a fraudul ent intent el enent because, to hold
ot herwi se, would run afoul of due process analysis. Def endant’ s
argunent is without nerit.

Section 817.234(8) is not a specific intent crimnal statute
because the statute does not contain or expressly require know edge
or intent to defraud as an el enent of the crine. At common | aw, all
crimes consisted of an act or omission coupled with a requisite

mental elenent or nens rea. See, Mrissette v. United States, 342

U S 246 (1952). Notw thstanding this common |aw requirenent of an
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act and an acconpanying nental state, it has |ong been recogni zed
that the legislature has the power to dispense with the nental
el ement of intent and punish the actor wthout regard to the nental

state of the offender. See, State v. Oxx, 417 So.2d 287,289 (Fla.

2d DCA 1982) The common |law crinmes were comonly referred to as a
crime that was malumin se in that intent was so inherent in the
of fense that it was deened to be included as an el enent of the crine
even if the statute codifying the offense failed to specify intent

as an el enent. See, e.g., Mrissette v. United States, supra

(Federal codification of crinmes of theft did not dispense wth

intent elenent); Bell v. State, 394 So.2d 979 (Fla. 1991)

(Legislature did not intend to eradicate specific intent in defining
crime of robbery).

In contrast to the common law crinme of malumin se, a latter
category of crines devel oped where the performance of the act itself
was consi dered as puni shabl e, regardl ess of intent. Acrineinthis

fashion is designated as mal umprohibitum State v. Oxx, supra, p.

289. These crinmes are generally regulatory in nature and are
enacted to protect the public health, safety and welfare. A crine
that is designated as nmal um prohibitumis, however, restricted by
constitutional paraneters such as when the enactnent inposes an
affirmative duty to act and then penalizes the failure to conply.
Under sonme circunstances, the failure to act m ght anount to purely

i nnocent conduct. Under these circunstances, the failure of a

25



Statute to require sone specific intent mght violate due process.

See, State v. Guen, 586 So.2d 1280,1282 (Fla. 3d DCA 1991) rev

deni ed, 593 So.2d 1051 (Fla. 1991); see also Lanbert v. California,

355 U. S 225 (1957) (Ordinance stricken that required convicted
felons who remained in Los Angeles in excess of five days to
register wwth the police, since the ordi nance punished a failure to
act without requiring a show ng of know edge of a duty to act). A
second restrictiononthis | egislative power and, applicabletothis
appeal, is when the statute mght tend to chill First Anmendnment

rights if intent were not required. See, Smth v. California, 361

U S 147 (1959) (Statute nmaking it illegal to possess any obscene
or i ndecent writing, w t hout requiring a nens rea, was
unconstitutional in that it inhibited the exercise of First
Amendnent freedons). Mor eover, scienter can be read into the

statute to save it fromconstitutional attack. State v. Oxx, supra

at p. 289 n.5; Cohen v. State, 125 So.2d 560 (Fla. 1960).

Def endant has sei zed upon his First Arendnent comrerci al speech
argunment in support of a contention that w thout application of a
fraudul ent intent el enent engrafted on section 817.234(8), his free
speech rights are chilled. This contention is neritless. As the
State will denonstrate infra, section 817.234(8) does not chil
Def endant’s comercial speech because the statute does not
conpletely ban all forns of solicitation. In fact, only the

solicitation of persons for the purpose of filing notor vehicle tort
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or PIP clains is banned. As such, the ban is far froman outri ght
total one and this fact al one denonstrates that there is no chilling
First Amendnent interest inpeded by resort to a nalum prohibitum
application of the statute.

It should be noted that the case of State v. O son, 586 So. 2d

1239 (Fla. 1st DCA 1991) provides highly persuasive authority to
defeat application of a chilling First Arendnent argunent to def eat
the mal um prohi bitum application. In Oson, the Defendant was a
newspaper reporter charged with violating a statute prohibiting the
receipt of witten materials froma jail inmate while the reporter
was visiting the jail in connection wth her duties as a reporter.
The trial court dismssed the information ruling that the statute
was unconstitutional both on its face and as applied to the
Def endant. On appeal, the First District Court of Appeal reversed
the trial court and upheld the constitutionality of the statute and
noted that the reporter’s recei pt of an unauthorized conmuni cation
by a prison inmate was not protected by the First Anendnent. State

v. O son, supra, p. 1244. As such, the charge of receipt of witten

materials from a jail inmate, a malum prohibitum of fense, was
rei nstated not wi t hst andi ng Def endant’ s First Amendnent
protestations.

The sane result should be reached on this record. There is
sinmply no chilling of First Amendnment rights by banning the

solicitation of motor vehicle and PIP tort clains. In fact,
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Def endant can still solicit all non-notor vehicle clainms and any
other type of injury related clainms not involving notor vehicle
accident or PIP clains. G ven the lack of an outright ban, the
State submts that this Court should not encroach upon the mal um
prohi bi tum designation that the |egislature has seen fit to enact
inthis respect. The | egislature has broad discretion to determ ne
the necessary neasures for the protection of the public health
safety and wel fare. Once the | egislature has acted in these areas,
the courts should not substitute their judgnent for that of the
| egi sl ature concerning the w sdom of the acts. See, State v.
Thomas, 428 So.2d 327,331 (Fla. 1st DCA 1983). The | egislature has
determined that solicitation of notor vehicle tort and PIP clains
needs to be regulated to conbat the filing of fraudul ent clains.
Havi ng cone to that conclusion, this Court shoul d not encroach upon
the legislature’s judgnent especially where, as here, the
| egi sl ature has come to a rational solution to attack the problem
The State recognizes that Defendant argues that a fraudul ent
intent el enent nust be read into the statute to survive due process

analysis. See, e.g., Staples v. United States, uU. S. , 114

S.C. 1793, 1796-1797 (1994); Chicone v. State, 684 So.2d 736, 742

(Fla. 1996). Defendant’s analysis sinply msses the point. The
statute does not run afoul of due process because the statute still
requires a general intent to performthe prohibited act; that is,

engaging in solicitation. As such, Defendant is not unaware or
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ignorant of the fact that the act of engaging in solicitation of
patients for the purpose of filing notor vehicle tort or PIP clains
Is prohibited. Indeed, the fact that he hired Prebeck to solicit
for himonly underscores the point, and it is this very probl emthat
the |l egi sl ature was seeking to prevent by enacting the statute. As
such, there is no due process inpedi nent underlying the enactnent

at issue.
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POINT II
ABSENT THE FRAUD ELEMENT, FLORIDA STATUTE
§817.234(8) IS A CONSTITUTIONAL RESTRICTION OF
COMMERCIAL SPEECH.

Wth respect to the First Armendnent issue, anal ysis nust begin

with an exam nation of Central Hudson Gas & Elec. Corp. v. Public

Service Conmin of NY, 447 U.S. 557 (1980).° Under Central Hudson,

the governnent is entitled to regulate comercial speech that

relates to unlawful activity or is msleading. See, Florida Bar v.

Went For It, Inc., 515 U S. 618, 623-624 (1995). Commercial speech

that falls into neither the unl awful nor m sl eadi ng category may be
regulated if (1) the governnment asserts a substantial interest in
support of its regulation; (2) the restriction on commercial speech
directly and nmaterially advances that interest; and (3) the
regulation is narrowmy drawn, neaning not necessarily the |east
restrictive neans, but one tailored to achieve the desired result.

Florida Bar v. Wnt For It, lInc., supra, 515 US. at pp. 623-

624, 632.
Measured against this criteria, the State submts that section
817.234(8) wthstands constitutional scrutiny. As the Fourth

District Court of Appeal noted in Barr v. State, supra 731 So.2d at

129, section 817.234 (8) was enacted to conbat insurance fraud and

Contrary to the interesting i nnuendo contai ned at page 8,
footnote 2 of Defendant’s Initial Brief, the Central Hudson test
remai ns the test enployed when assessing restrictions on
commer ci al speech
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t he correspondi ng harmthat such conduct caused the public at |arge
by way of increased premuns. There was a serious problemin the
i ndustry of runners soliciting autonobile accident victins with
little or noinjury to undergo unnecessary mnmedi cal treatnent so that
the victins’ PIP benefits coul d be exhausted before suit was brought
in tort for damages. The Barr court ruled that the battl e agai nst
i nsurance fraud reflected a substantial State interest to regul ate
the comrercial speech. Additionally, by seeking to ban the
solicitation, section 817.234(8) directly advances the State’'s
interest in curbing insurance fraud. The ban is also reasonably
tailored to achieve the State's purpose of preventing insurance
fraud and raised premuns resulting fromsuch cl ai ns.

Def endant seeks to avoid the pitfalls of the ruling in Barr by
arguing that the statute is not narrowy drawn to achieve the
State’s objectives and that, in any event, he did not intentionally
solicit with the purpose of filing a fraudul ent notor vehicle or PIP
claim Neither of these contentions have nerit. Wth respect to

the fornmer, Defendant relies primarily on Edenfield v. Fane, 507

US 761 (1993) to support his contention that the statute is not
narrowly drawn. In Edenfield, the Suprene Court ruled that a total
ban on the professional solicitation applicable to certified public
accountants ran afoul of the First Amendnent. A total ban, of
course, is not narrowy drawn in scope or purpose. Section

817.234(8), on the other hand, by limting its scope to the
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solicitation of filing nmotor vehicle tort clainms or PIP benefit
clains, is reasonably [imted in both scope and purpose and tail ored
to achieve the State’'s interest in curbing insurance fraud and
rising premuns. Inlight of these critical facts, the statute does
not run afoul of the First Amendnent.

Wth respect to the latter argunent relating to the purported
lack of a nens rea to commt the crinme, the State has already
addressed the point that the statute requires a general intent to
engage in solicitation that satisfies due process analysis. Wat
Defendant is really saying is that he disagrees with the sol ution
that the legislature enacted by banning solicitation within the
context of tort notor vehicle and PIP clains.

The Fourth District Court of Appeal in this case correctly

applied the test devel oped by the Suprenme Court in Central Hudson

Gas & Electric Corp. v. Public Service Commin of NY, supra, to

det ermi ne whet her the statute viol ated First Arendnent protections.
The Fourth District Court of Appeal concluded in Barr, that the

statute passed constitutional nuster under the Central Hudson test.

The statute is constitutional under the Central Hudson test w thout

the inclusion of any fraud el enent.

The first prong of the test is satisfied because the chall enge
to the solicitation was not msleading - it was unlawful only
because it violated section 817.234(8), and not for any other

reason. Bradford v. State, supra, 740 So.2d at 571; Barr v. State,
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supra, 731 So.2d at 129.

The second prong of the test was satisfied because substanti al
State interests were involved - to conmbat insurance fraud and a
resulting increase in insurance prem uns borne by the public. Barr

v. State, supra, 731 So.2d at 129. The following State interests

are clearly substantial to satisfy this prong:

(1) The State has a substantial interest in
protecting the public from unnecessarily
inflated insurance rates for personal injury
protection and liability insurance.

(2) The State has a substantial interest in
preventing fraud and m srepresentations by
pr of essi onal s.

(3) The State has a substantial interest in
protecting the privacy of its citizens invol ved
in nmotor vehicle accidents.

(4) The State has a substantial interest in
pronoti ng t he et hi cal st andar ds of
prof essionals, consistent with the l|aws of
Florida, who make clains for personal injury
protection benefits and notor vehicle tort
clainms, related to the notor vehicle accidents
of its citizens. (R69).

The third prong of the test is satisfied. It is not necessary
to establish that each of the State’s interests wll be or are
advanced by the regulation. |If the evidence shows that even one
substantial interest is directly advanced, the statute wll be

preserved. See Sciarrino v. Cty of Key West, Fla., 83 F. 3d 364,

369 (11" Cir. 1996) citing Florida Bar v. Wnt For It, Inc., 115

S.Ct. 2371, fn. 1 (1995), cert. denied, 117 S. Ct. 768 (1997). Wiile

the State may not rely on specul ati on or conjecture,
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[wWe do not read our case law to require that
enpirical data come to us acconpanied by a

surfeit of background information. Indeed, in
other First Amendnent contexts, we have
permtted litigants to justify speech

restrictions by references to studies and
anecdotes pertaining to different |ocales
altogether, (citations omtted) , or even, in
a case applying strict scrutiny, to justify
restrictions based solely on hi story,
consensus, and ‘sinple conmon sense.’ (citation
omtted).

Florida Bar v. Went For 1t, Inc., 115 S.Ct. at 2378.

The Barr court correctly anal yzed why subsection (8) directly
advances the state’s interest in preventing insurance fraud.

As the [Grand Jury] report suggests, there was
a serious problemin the industry of “runners”
soliciting autonobile accident victinms wth
little or no injuries to undergo unnecessary
nmedical treatnent so that they could exhaust
the victins’ PIP benefits before the victim
sued in tort for damages. From an objective
st andpoi nt , we bel i eve t he statute’s
prohi bition against this type of solicitation
provides a direct link to the state’s interest
in preventing harm to such victins and the
I nsurance industry.

Barr v. State, supra, 731 So.2d at 129.

There can be no dispute that the harnms sought to be all evi ated
were quite real. Florida is a no fault insurance state, with a
$10, 000 personal injury protection benefit nedi cal expense t hreshold
that nust be exceeded before an injured person can recover for
medi cal expenses or pain and sufferingintort, by filing a personal
injury action. The Grand Jury report docunented fraud in piercing

Florida’s no fault threshold. The fraud, or “harmfeared,” was t hat
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persons with “little or no injuries” were solicited for nedica
treatnments that becane the basis for making clains of persona
injury protection benefits, and when the nedicals exceeded that
threshold, notor vehicle tort clainms. The effect was an increase
i n both the nunber of recoveries and doll ar val ue of recoveries for
pain and suffering in personal injury actions. These clains were
pai d by defendant insurance conpani es and passed on as a cost of
doing business to Florida citizens through unnecessary i nsurance
rate increases.

The statute, by making it a crinme to solicit specifically for

the purpose of filing a notor vehicle tort claim or claim for

personal injury protection benefits, obviously materially advances

that substantial interest. Conmon sense dictates that crimnalizing
a particular action deters that action.

Finally, the fourth prong of the test is satisfied because
subsection (8) is narrowy drawn.

The statute is not a blanket ban on al
solicitation of business by a chiropractor, but
rather, targets only those persons who solicit
busi ness for the sole purpose of making notor
vehicle tort or PIP benefits clainms. Although
not the least restrictive neans available to
achi eve the state’s purpose, we hold the ban on
such solicitationis reasonably tailored to the
state’'s interest in preventing insurance fraud
and rai sed prem umns.

Barr v. State, supra, 731 So.2d at 129; Bradford v. State, supra,

740 So.2d at 571.

The statute does not ban all solicitation under any
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circunstances resulting in an inpermssible restriction of
commerci al speech. The statute nerely restricts the solicitation
for chiropractic busi ness for the purpose of making a claim for PIP
benefits. A chiropractor could hire hundreds of telemarketers to
solicit new patients full time and not be in violation of Florida's
crimnal statute, so long as the chiropractors are not soliciting
persons for the purpose of filing a notor vehicle tort claim or
claim for personal injury protection benefits -- the limted
restrictions inposed by the statute.®

Clearly, absent the fraud el enent as advanced by Defendant on

this appeal, subsection (8) passes constitutional nuster and

satisfies the Central Hudson test. It is narrowy drawn. The
I nposition of the fraud el ement is not necessary for the statute to
be constitutional. In sum the challenged statute here clearly
survives constitutional scrutiny. Accordingly, the ruling of the
court bel ow was proper.

CONCLUSI ON

Werefore, based wupon the foregoing argunents and the

authorities cited therein, the State respectfully requests that this

®There is no nerit to Defendant’s argunent that the State is
restricting consunmers from seeking chiropractic care. Certainly,
any such consuner patient can seek nedical or chiropractic
treatnment if they so desire. They mght even find the Defendant
t hrough conmerci al advertisenents. Defendant’s conmercial speech
interests under this statute are not chilled in this respect.
The only conduct prohibited is solicitation of patients for the
purpose of filing PIP or notor vehicle tort clains.
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Court approve the ruling of the District Court of Appeal and answer
the first certified question as to whether the statute requires a
specific intent to defraud el enent in the negative; and the second
question, as to whether the statute advances the governnental

interest in preventing insurance fraud in the affirmtive.

Respectfully subm tted,
ROBERT A. BUTTERWORTH
At torney Ceneral
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