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PRELI M NARY STATEMENT

Petitioner, RONALD COTE, defendant at the trial court |eve
and Appellant at the district court |level, shall be referred to
as Petitioner or by name in this nmerit brief. The State of
Fl ori da, as Respondent, represented by the State Attorney for the
Twel fth Judicial Grcuit at the trial court |evel and now
represented by the Florida Attorney Ceneral's office at the
appellate level, shall be referred to as Respondent or the state.
Citations to the record shall be designated by (V1 or SV2-4, R )
referring to volume or suppl enental vol une nunber and record page

nunber .

STATEMENT OF THE CASE

Appel I ant, RONALD COTE, a juvenile at the tinme of the
all eged crinme (DOB 3-31-80), was charged in a direct felony
information, case nunber 97-670-F filed on March 7, 1997, wth
one count of burglary of a dwelling with assault or battery,
pursuant to 8§ 810.02(1)(a), Fla. Stat. (1997), alleged to have
occurred on February 19, 1997, in Manatee County, Florida. (Vi1,
R0O1-02). On July 24, 1997, M. Cote entered a plea of no contest

to the charge after which the trial court, wthheld adjudication



as an adult, and, instead, in the juvenile division, adjudicated
hi m del i nquent, and sentenced himas a juvenile to be commtted
to the Departnment of Juvenile Justice, level 8 facility, with
aftercare probation not to exceed his nineteenth birthday. (Vi,
R20- 21, 22-26, 29-30).

Subsequently, on August 3, 1998, three petitions and orders
to show cause, ## 2-4, were filed against M. Cote in open
juvenile court for indirect crimnal contenpt alleging various
violations of a community control order as to case nunbers 97-
670-F;, 97-698-JD; 95-1753-JD; 95-1009-JD; and 94-2941-JD. (V1,
R31-44). At that sane hearing, on August 3, 1998, M. Cote, in
open juvenile court, pleaded guilty to the three petitions of
indirect crimnal contenpt, ## 2-4 filed in case nunber 97-670-F,
albeit, the witten plea shows ## 1-4. (V1, R47, SV4, R140, 143).
On August 3, 1998, orders of indirect crimnal contenpt were
entered in case nunber 97-670-F as to ##2 and 3 after which Cote
was sentenced to fifteen days in juvenile detention as to
indirect crimnal contenpt # 2. (V1, R46, 47, 50, SV4, R143). On
August 6, 1998, Cote was additionally sentenced to served fifteen
days in secure detention conmmenci ng August 17, 1998 as to
indirect crimnal contenpt order #3, while disposition on the
indirect crimnal contenpt order #4 was set for August 31, 1998.
(V1, R51, SV2, R127). Before orders of indirect crimnal
contenpt, ##2 and 3, were rendered, an initial order of indirect
crimnal contenpt, #1, had been rendered agai nst Cote in open

court on June 9, 1998. (SV3, R130-33). See Anended Witten



Directions to the Uerk requesting Order to Show Cause #1 and
menor andum supporting same, if such exist. (SV3, R135).

On August 7, 1998, a petition for violation of conmunity
control /post commtnment comunity control, with attached
affidavit for revocation of aftercare/re-entry, was filed in case
nunber 97-670-F in the trial court. (V1l, R54-55). Subsequently,
a notion to dismss petition for violation of community
control /post-commtnment comunity control was filed in the adult
division of the circuit court on Septenber 28, 1998, alleging
that M. Cote previously had pleaded guilty in the juvenile
division of the circuit court to four petitions and orders to
show cause, ## 1-4, filed in case nunber 97-670-F and had been
sentenced to fifteen days in secure detention, such that, the
filing of the additional petition of violation based factually on
the sane alleged violations, effectively, constituted double
j eopardy under the 5th and 14th Anendnents to the United States
Constitution and Article I, section 9 of the Florida
Constitution. (V1l, R65-66). On Cctober 6, 1998, a hearing was
held on M. Cote's notion to dismss which the trial court, after
heari ng argunment, sunmarily denied. (V1l, R104-07). M. Cote,

t hen, on Cctober 29, 1998, in open court, admitted the violations
and filed a witten plea to the violations contained in the
petition reserving the right to appeal the trial court's denial

of his notion to dismss, found by the trial court to be

di spositive. (V1, R71, 110-14, 118). The trial court then

revoked M. Cote's juvenile sanctions, w thheld adjudication of



guilt, and sentenced himas an adult to another downward
departure sentence of six years (72 nbs.) in prison suspended, in
lieu, of the youth successfully conpleting two years of comrunity
control followed by five years of probation. (V1, R120).

A notice of appeal was filed on Novenber 17, 1998, as to the
j udgnment and sentence rendered on Cctober 29, 1998, in case
nunber 97-670-F from which Cote's direct appeal ensued. (V1,
R72). On March 17, 2000, the Second District Court of Appeal,
with Acting Chief Judge Ful mer dissenting, ruled against M. Cote
and denied his direct appeal based on the juvenile division,
bei ng wi thout "divisional authority jurisdiction" to act upon M.
Cote's alleged violations of indirect crimnal contenpt, not
having jurisdiction to legally inpose sanctions such that
constitutional prohibition against double jeopardy was not
i nplicated when the felony division judge inposed sentence. Cote
v. State, 760 So. 2d 162 (Fla. 2d DCA 2000). M. Cote, then,
filed a notion for rehearing wherein he requested the Second
District Court of Appeal to certify the double jeopardy and
jurisdictional questions presented by this case either as
guestions of great public inportance, or, alternatively, as in

direct conflict with NN.T. v. State, 682 So. 2d 688 (Fla. 5th DCA

1996) which was deni ed without opinion May 8, 2000. See Appendi x-
B, copy of Order Denying Mtion for Rehearing.

Petitioner filed his notice to invoke discretionary
jurisdiction, pursuant to Fla. R App. P. 9.030(a)(2) (A (iv), was

filed June 7, 2000, and his brief on jurisdiction filed shortly



thereafter. See Fla. R App. P. 9.120(b) and (d). On January 12,
2001, this Court issued an order accepting jurisdiction and
setting oral argunent, in case number SC00-1327, wherein
Petitioner was ordered to serve his brief on the nerits on or
before February 6, 2001, with oral argument set before this Court

on June 5, 2001.



STATEMENT OF THE FACTS

The rel evant facts as set out in the Second District Court

of Appeal's decision, Cote v. State, 760 So. 2d 162 (Fla. 2d

DCA), reh'g denied, (May 8, 2000), (2-1 decision)(Fulnmer, ACI,

di ssenting), were as follows:

M. Cote appeals the denial of his notion to
dismss a petition alleging that he violated the terns
of his comunity control. He contends that his
sentence violated his constitutional right to be
prot ected agai nst double jeopardy. W affirm

Wiile a juvenile, M. Cote entered a plea to a
felony in case nunber 97-670, a case in which he was
exposed to adult sanctions. Rather than inposing adult
penalties, the trial court opted for the juvenile
sanction of conmtnment to a Level 8 facility to be
foll owed by community control that was not to extend
beyond his 19th birthday. After M. Cote's sentencing
heari ng on August 26, 1997, a witten order of
commtrment to the Departnment of Juvenile Justice (to be
foll owed by aftercare probation) was entered in the
fel ony case on Septenber 18, 1997. Erroneously, the
juvenile conmtment order indicated that it was entered
in the juvenile division and reflected that M. Cote
had entered a plea to a juvenile petition rather than
to a felony information in felony division.

Subsequently, M. Cote was brought before the
juvenile court judge for a contenpt citation arising
out of violations of his conmunity control order. The
juvenil e judge indicated that the enforcenment of M.
Cote's juvenile sentence had been referred to the
juvenile division of circuit court. Thus, upon a plea
to the violations, M. Cote was held in indirect
crimnal contenpt and was sentenced to serve a period
of time in juvenile detention. Later, in this unique
factual scenario, M. Cote was brought before the
original felony division sentencing judge for
violations of his comrunity control order. The
violations cited by the State were identical to those
considered by the juvenile court judge. M. Cote argued
that the violation hearing was prohibited by double
j eopardy. The notion was deni ed and, upon plea, the
court revoked the juvenile comunity control, wthheld
adj udi cation of guilt, and inposed a downward departure
sentence of six years in prison, which was suspended on
the condition that he successfully conplete two years
of conmmunity control followed by five years on

6



probati on.
FULMER, Acting Chiefliddge, Di ssenting

It is clear fromthe follow ng coments made by
the juvenile court judge at the beginning of the
contenpt proceedi ng that everyone was aware that M.
Cote's juvenile sanction had been originally inposed in
a felony proceeding filed in adult court:

[H e was actually filed on in adult court and
Judge Dubensky or Dunni gan one gave himjuvenile
sanctions. So, the enforcenment of juvenile
sanction conmes here. |If, in fact, they choose to
violate it, it will go up there. But right now
we're just doing contenpt so we're kind of
enforcing the sanctions here.

The State responded, "Okay," and the proceedi ng
continued. Neither the State nor M. Cote objected.

At the hearing on M. Cote's notion to dismss,
the State argued that the juvenile court did not have
jurisdiction to conduct the contenpt proceedi ng because
section 985.233(4)(e), Florida Statutes (1997),
provi des that once a child has been sentenced to
juvenile sanctions in an adult court proceeding,
"further proceedings involving those sanctions shal

continue to be heard in the adult court." Therefore,
the State argued, "whatever [the juvenile court judge]
did is null and void." The trial court agreed and

deni ed the noti on.

Cote v. State, 760 So. 2d at 163, 164-165; see Appendi x-A, copy

of Second District Court of Appeal decision in Cote v. State, 760

So. 2d 162 (Fla. 2d DCA), reh' g denied, (May 8, 2000), (2-1

deci sion) (Ful mer, ACJ, dissenting). While the Second District

Court of Appeal's opinion rendered March 17, 2000, concisely set

out the relevant facts, Petitioner recites the following facts to

insure full understanding of the facts underlying his case.
Petitioner, RONALD COTE, a juvenile at the tinme of the

all eged crinme (DOB 3-31-80), was charged in a direct felony

information, case nunber 97-670-F filed on March 7, 1997, wth



one count of burglary of a dwelling with assault or battery,
pursuant to 8§ 810.02(1)(a), Fla. Stat. (1997), alleged to have
occurred on February 19, 1997 in Manatee County, Florida. (V1,
R0O1-02). On July 24, 1997, M. Cote entered a plea of no contest
to the charge after which the trial court, wthheld adjudication
as an adult, and, instead, in the juvenile division, adjudicated
hi m del i nquent, and sentenced himas a juvenile to be commtted
to the Departnment of Juvenile Justice, level 8 facility, with
aftercare probation not to exceed his nineteenth birthday. (Vi,
R20- 21, 22-26, 29-30).
A petition for violation of comunity control/post
comm tment comunity control in case nunber 97-670-F was filed on
August 7, 1998, together with affidavit for revocation of
aftercare/re-entry attached which listed the follow ng violations
i n paragraph 2:
a) 06- 06-80 violated his commtnent order by
consum ng an al coholic beverage. Bl ood al cohol | evel
was . 23%
Vi ol ated comm tnent by | eaving residence
br eaki ng curfew and consum ng al cohol .
b) 07--24-98 violating comm tnent by | eaving
resi dence (curfew violation)
Driving his nothers vehicle w thout possessing a
valid Driver License.
c) 07-31-98 violated comm tnent | eavi ng house
after curfew and getting intoxicated fromthe
consunption of al cohol .
d) Conti nuous rule violations in the program
whi ch are attached to this packet.
(V1, R54-55). Apparently, the date was incorrectly noted as 06-
06-80, in that the date of the alleged violation regarding Cote
havi ng consunmed al coholic beverage was 06-04-98, not 06-06-80 as
incorrectly noted in the affidavit, although the incident was

8



witten up on June 6, 1998, 06-06-98. (SV3, R130-133).

Previ ously, on June 9 and August 3, 1998, in open court, M. Cote
had pl eaded guilty to four petitions and orders to show cause for
indirect crimnal contenpt, ## 1-4. (V1, R47, SV3, R130-33). An
order of indirect crimnal contenpt, #1, had been inposed in
chanbers against M. Cote on June 6, 1998 for the violation of
curfew and drinking that had occurred on June 4, 1998, albeit,
the order was not filed until June 9, 1998 in open court. (SV3,
R133).

On Cctober 6, 1998, the trial court held a hearing M.
Cote's notion to dismss. (V1, R104-07). At that hearing, the
defense argued that Cote had pleaded guilty, in juvenile court
before Judge Brownell, to four petitions and orders to show
cause, each alleging a separate violation of aftercare probation
and was sentenced to fifteen days of secure detention on each of
two of the orders of indirect crimnal contenpt. (V1, R104-5).
Accordingly, M. Cote had been placed in jeopardy twice as to the
al l eged violations of aftercare probation, including those as
related to case nunber 97-670-F, such that the filing of an
additional petition for violation of community control/post
comm tment community control in case nunber 97-670-F constituted
doubl e jeopardy. (V1, R105).

The prosecutor argued to the trial court that the juvenile
court did not have jurisdiction to hear the petitions and orders
to show cause, citing 8 985.233(4)(e), Fla. Stat. (1997) to the

effect that, "any further proceedings, once a child has been to



adult court and sentenced as a juvenile, any further proceedings
shall be heard in the adult court.” (V1, R106). According to the
state, Judge Brownell, in the juvenile division of the circuit
court, did not have jurisdiction to hear anything further as to
case nunber 97-670-F so that what the juvenile court did with
respect to that case was null and void. The defense attorney
poi nted out that any jurisdiction problemwas not the fault of
M. Cote who had been hauled in front of the juvenile court where
he pl eaded guilty and was sentenced. (V1, R106).

The trial court summarily denied M. Cote's notion:

THE COURT: Well, 1'Il consider that Judge

Brownel | was aware of or should have been aware of the

rule that, or the statute that prohibited himfrom

exercising jurisdiction in 97-670, and nerely disposed

of the juvenile cases over which he did have

jurisdiction. So the notion's denied.
(V1, R106). The defense attorney pointed out to the trial court
that the paperwork on the case indicated that M. Cote had
entered a plea of guilt in front of Judge Brownell, the juvenile
court, as to the felony case nunber 97-670-F. (V1, R106).
Undeterred, the trial court reiterated it was denying the notion
to dism ss on jurisdictional grounds:

THE COURT: Motion denied. | agree, Judge

Brownell had no jurisdiction, and the sentence that was

i mposed on M. Cote is going to be treated by this

Court as the sentence for the cases for which Judge

Brownel | did have jurisdiction.
(V1, R106-07).

Subsequent|ly, on Cctober 29, 1998, M. Cote entered a plea
of guilt, admtting to violating the conditions as alleged in the

additional petition for violation of comrunity control/post

10



comm tment comunity control filed in case nunber 97-670-F, and
reserving the right to appeal the trial court's denial of Cote's
notion to dismss, found to be dispositive. (V1, R110-14, 118).
The trial court then revoked the juvenile sanctions initially

i nposed on Cote, w thheld adjudication, and sentenced himto 72
nmonths in prison which was suspended in |ieu of two years of
community control followed by five years of probation. (Vi,
R120) .

Wth regard to the previous orders of indirect crimnal
contenpt, ##1-4, inposed against M. Cote in case nunber 97-670-
F, the record on appeal, after being suppl enented, shows that an
indirect crimnal contenpt order #1 had been rendered agai nst M.
Cote in case nunber 97-670-F in open court on June 9, 1998 by
Judge Brownell in the Juvenile Division of the Crcuit Court of
the Twelfth Judicial Crcuit in and for Manatee County, Florida,
relating to breaking curfew and drinking al coholic beverage
vi ol ations dated June 6, 1998, alleged to have occurred on June
4, 1998. (SV2, R130-33). Further, in case nunber 97-670-F, M.
Cote pleaded guilty to petitions and orders to show cause ##2-4
on August 3, 1998. (V1, R31-53, SV2, R127, SV4, R138-143).

At the August 3, 1998 proceedings in juvenile court, the
juvenile court accepted the guilty pleas of M. Cote as to the
petitions and orders to show cause ##2-4, in filed in case nunber
97-670-F, while acknow edging that an indirect contenpt order had
al ready been entered a few weeks earlier, an apparent reference

to the indirect crimnal contenpt order #1 previously rendered

11



against M. Cote in case nunber 97-670-F in open court on June 9,
1998:

THE COURT: Al right, Ronald Cote, please.

M. Cote, here's what we've got here. W' ve got
three orders to show cause. Let's see if |'ve got any
copies here. No. ['lIl show you the originals if you
give themback to ne. W'I|l got make sone copi es and
"1l give themto you

We've got the three orders to show cause here
whi ch, one of which says that you violated curfew while
you were on -- aftercare. One says you left your
resi dence without perm ssion, the aftercare deputy --
which violates the rules. And one of them says that
you were found intoxicated. You want to read those
over.

THE COURT: "' m going to nake copies for
ever ybody.

What this is, for your benefit, since this is
going to be confusing, he was actually filed on in
adult court and Judge Dubensky or Dunni gan one gave him
juvenil e sanctions. So, the enforcenent of juvenile
sanctions cones here. |If, in fact, they choose to
violate it, it will be going up there. But right now
we're just doing contenpt so we're kind of enforcing
t he sanctions here.

THE COURT: | show that we had another case
that he had, we've already done a contenpt on his once
for another case that we had a few weeks ago.
Let's see, this is 97-670F, 97-670F. So this
actually will be two, three and four. That's right.
kay, if you'll raise your right hand, please?
(SV4, R138-40). See indirect crimnal contenpt order #1 entered
and filed in open court on June 9, 1998 (SV3, R133); see also
docunents as to the indirect crimnal contenpt, including a
letter fromthe programdirector of the Juvenile Justice D vision
to Judge Brownell as to M. Cote's alleged violations in case
nunmbers 97-670F; 94-2941JD;, 95-1009JD; 95-1753JD;, and 97-698JD.

(SV3, R130-32).

SUMVARY OF THE ARGUMENT

12



The Second District Court of Appeal's decision in Cote v.
State, 760 So. 2d 162 (Fla. 2d DCA), reh'g denied, (May 8, 2000),

expressly and directly conflicts with the Fifth District Court of
Appeal 's decision in N.T. v. State, 682 So. 2d 688 (Fla. 5th DCA

1996) on the sane question of |aw as to whether prosecution and
puni shment for both indirect crimnal contenpt in the circuit
court, juvenile division, and a violation of conmunity control in
the circuit court, crimnal felony division, based on the sane
conduct viol ated constitutional guarantees agai nst double

j eopardy contained in the double jeopardy clauses of the Florida
and federal constitutions. The trial court, in Petitioner's
case, by ruling that the circuit court, juvenile division, did
not have jurisdiction to enter petitions and orders to show cause
and orders of indirect crimnal contenpt in case nunber 97-670-F,
fundanmentally erred in denying Cote's notion to dismss, which
was based on doubl e jeopardy grounds. As a result, Petitioner
was substantially prejudiced since he was prosecuted and pl eaded
guilty twi ce on separate occasions, once in the circuit court,
juvenile division, in indirect contenpt proceedings and a second
time in the circuit court, crimnal felony division, in violation
of conmmunity control proceedings, to having commtted the sane
acts in violation of his conmunity control/post commtnent
comunity control order and was punished twi ce for these
violations, in violation of constitutional prohibitions against
doubl e j eopardy.

Thus, this Court should exercise discretionary jurisdiction,

13



pursuant to Fla. R App. P. 9.030(a)(2)(A)(iv), quash the Second
District Court of Appeal's decision and review Petitioner's case
on the nmerits, thereafter, reversing the trial court's orders
denying Petitioner's notion to dismss, revoking his comunity
control, and sentencing himto 72 nonths in prison suspended in
lieu of 2 years conmunity control followed by 5 years of
probation, after which his original juvenile adjudication of

del i nquency and di sposition should be reinposed in case 97-670-F,
together with credit for any tinme served on community control and

probation in the interim
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ARGUNVENT
| SSUE |

WHETHER THE SECOND DI STRI CT COURT OF APPEAL'S DECI SI ON I N COTE V.
STATE, 760 SO 2D 162 (FLA. 2D DCA), REH G DEN ED, (MAY 8, 2000),
(2-1 DEC SI ON) (FULMER, ACJ, DI SSENTI NG, EXPRESSLY AND DI RECTLY
CONFLI CTS WTH THE FI FTH DI STRI CT COURT OF APPEAL'S DECI SI ON | N
N.T. V. STATE, 682 SO 2D 688 (FLA. 5TH DCA 1996) ON THE SAME
QUESTI ON OF LAWAS TO VWHETHER PROSECUTI ON AND PUNI SHVENT FOR BOTH
| NDI RECT CRI M NAL CONTEMPT IN THE Cl RCUI T COURT, JUVEN LE

D VISION, AND A VI OLATION OF COVMUNI TY CONTROL IN THE CI RCU T
COURT, CRIM NAL FELONY DI VI SI O\, BASED ON THE SAME CONDUCT

VI OLATED CONSTI TUTI ONAL GUARANTEE AGAI NST DOUBLE JEOPARDY SUCH
THAT THE TRI AL COURT ERRED BY DENYI NG THE DEFENSE MOTI ON TO

DI SM SS?

Yes. The Second District Court of Appeal's decision in Cote
v. State, 760 So. 2d 162 (Fla. 2d DCA), reh'g denied, (Muy 8,

2000), expressly and directly conflicts with the Fifth District
Court of Appeal's decisionin N.T. v. State, 682 So. 2d 688 (Fla.

5th DCA 1996) on the sane question of |aw as to whet her
prosecution and puni shnent for both indirect crimnal contenpt in
the juvenile division of the circuit court and a violation of
comunity control in the crimnal felony division of the circuit
court based on the sane conduct violated constitutional guarantee
agai nst doubl e jeopardy. The trial court, in Petitioner's case,
by ruling that the juvenile court did not have jurisdiction to
enter petitions and orders to show cause and orders of indirect
crimnal contenpt in case nunber 97-670-F, fundanentally erred in
denying Cote's dispositive notion to dism ss which was based on
doubl e jeopardy grounds. As a result, Petitioner was
substantially prejudiced since, effectively, he was prosecuted

and pleaded guilty twice on separate occasions to having
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conmitted the sanme acts based on the sane conduct in violation of
his community control/post conm tnent conmmunity control order and
had been puni shed twice for these violations, in violation of
constitutional prohibitions against double jeopardy. Thus, this
Court shoul d exercise discretionary jurisdiction, pursuant to
Fla. R App. P. 9.030(a)(2)(A) (iv), quash the Second District
Court of Appeal's decision and review Petitioner's case on the
merits, thereafter, reversing the trial court's orders denying
Petitioner's notion to dismss, revoking his juvenile delinquency
adj udi cati on and disposition, and sentencing Petitioner to 72
nmonths in prison suspended in lieu of two years community contro
foll owed by five years of probation, after which his original
juvenil e adjudication of delingquency and disposition should be
rei nposed in case 97-670-F, together with credit for any tine
served on conmmunity control and probation in the interim

The Second District Court of Appeal, in Cote v. State, 760

So. 2d 162 (Fla. 2d DCA), reh' g denied, (May 8, 2000), (2-1

deci sion) (Ful mer, ACJ, dissenting), inits majority opinion,
hel d:

Despite the "juvenile division" msnoner appearing
on the order of commtnent, the felony case remained in
felony division. No court order transferring divisions
or consolidating the felony case with other pending
juvenil e cases was entered. W conclude that the
juvenile division was Wt hout divisional authority
jurisdiction to act upon M. Cote's alleged violations.
Jurisdiction of a court is frequently invoked by
statutory law. Section 985.201, Florida Statutes
(1997), confers in the circuit courts exclusive
original jurisdiction of proceedings "in which a child
is alleged to have commtted a delinquent act or
violation of law. " As stated by our suprenme court in
State v. Giffith, 675 So. 2d 911, 913 (Fla. 1996),
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"[t]he Juvenile Justice Act vests the juvenile division
wi th exclusive jurisdiction over all proceedings in
which a child allegedly violates the | aw unless ...
juvenile jurisdiction is waived." Here, juvenile
jurisdiction was wai ved because the information agai nst
M. Cote was direct filed in the felony division.
Accordingly, the juvenile proceeding did not cone
within the specified grant of jurisdictional authority
awar ded by section 985.201, Florida Statutes (1997),
see Wllians v. State, 737 So. 2d 1141 (Fla. 4th DCA
1999), nor could the parties confer jurisdiction upon
the court by stipulation or by failure to object to its
action, see Wrley v. State, 396 So. 2d 1153 (Fla. 2d
DCA 1981). Although juvenile court and crimnal court
are divisions of the circuit court, defense counsel
cannot fail to object to the juvenile court judge's
exerci se of authority and then, when the client is
convicted, seek a renmedy later. The trial court's
resources are not to be consuned in such a nanner. See
Giffith, 675 So. 2d at 913-914. Here, in fairness, we
nmust al so point out that the error went unnoticed by
the State.

We concl ude that the juvenile division was w t hout
di visional authority jurisdiction to act upon M.
Cote's alleged violations. Therefore, the juvenile
court judge could not legally inpose sanctions, and the
constitutional prohibition against double jeopardy was
not inplicated when the felony division judge inposed
sent ence.

Cote v. State, 760 So. 2d at 163-164.

On the same question of |aw regardi ng whet her prosecution
for both indirect crimnal contenpt in the circuit court,
juvenile division, and a violation of conmunity control in the
circuit court, felony crimnal division, based on the sane
conduct viol ated constitutional guarantee agai nst double
j eopardy, the Second District Court of Appeal's decision in Cote
v. State, 760 So. 2d 162 (Fla. 2d DCA), reh'g denied, (Muy 8,

2000), (2-1 decision)(Fulnmer, ACJ, dissenting) is in express and
direct conflict with NN.T. v. State, 682 So. 2d 688 (Fla. 5th DCA

1996), wherein the Fifth District Court of Appeal held:
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N. T. was placed on community control for the
of fense of grand theft. The community control order
required that he keep schedul ed appointnments with his
community control officer and continue to reside with
his nother. A short tine |ater, he violated these
conditions and was placed back on conmunity control.
Subsequently, a second petition for violation of
comunity control alleging simlar violations was
filed. The trial court, sua sponte, issued an order to
show cause why N. T. should not be held in indirect
crimnal contenpt. At the show cause and viol ation of
community control hearing, defense counsel noved to
di sm ss the order to show cause on doubl e jeopardy
grounds. The trial court denied the notion, found that
N. T. had violated the conditions of his conmunity
control, and adjudicated himguilty of indirect
crimnal contenpt of court.

The issue in this case is whether NT.'s
prosecution for both the violation of conmunity control
and indirect crimnal contenpt violated his
constitutional guarantee agai nst double jeopardy. 1In
United States v. Dixon, 509 U S. 688, 113 S. C. 2849,
125 L. Ed. 2d 556 (1993), the United States Suprene
Court held that the double jeopardy protections apply
to both crimnal contenpt proceedings and crim nal
prosecuti ons.

A simlar result was reached in State v. Wodl and,
602 So. 2d 554 (Fla. 4th DCA 1992), wherein the
def endant entered a plea of guilty to the charge of
driving under the influence causing serious bodily
injury. She was sentenced to five years' probation
with a special condition that she serve one year in the
county jail. Wen she failed to surrender herself to
the county jail as ordered by the trial court, the
state filed an affidavit of violation of probation.
Three years | ater, Wodl and was extradited from Mexico
and, upon her return, the state filed a petition for
rule to show cause why she should not be held in
contenpt of court for disobeying the court order. The
trial court dism ssed the contenpt action finding that
prosecution for both the violation of probation and the
contenpt of court charge was a violation of the double
j eopardy clause. In affirmng, the fourth district
appl i ed the Bl ockburger test and determ ned that the
el ements of the action for contenpt were identical to
the el ements of the violation of probation.
Specifically, the court reasoned that the state was
required to prove that the defendant disobeyed the sane
court order in order to establish the violation of
probati on and the offense of crimnal contenpt and
t hus, the contenpt charge was subsumed within the
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vi ol ation of probation action. 1d. at 555.

In our view, this provision seeks to ensure that
trial judges consider alternative sanctions before
pl acing juveniles in secure detention facilities for
contenpt of court and in no way authorizes the
i mposition of cunul ative puni shnents. Accordingly, we
hold that N.T.'s prosecution for contenpt of court
arising out of his violation of community control is
barred as violating the double jeopardy clause. U S.
Const. Amend. V; Fla. Const., Art. I, 8 9. In so
hol di ng, we acknow edge the problenms confronting tri al
j udges presiding over juvenile delinquency proceedi ngs
who, day in and day out, do their best to help children
and to protect society. They are required to carry out
these responsibilities without having the benefit of
adequate tools. In this regard, current prograns for
juvenile offenders are too few and too crowded. Even
when adequate prograns are avail able, delays in
pl acenent dim nish their potential effectiveness.

The trial court in the instant case had previously
adjudicated N.T. guilty of violating his community
control when confronted with a second petition to
violate community control. The court's other options
were (1) to reward the juvenile for violating the order
of conmmunity control by term nating the supervision and
freeing himfromlegal constraints; (2) to order that
he be commtted to a Departnent of Juvenile Justice;
or (3) to place the juvenile back in community contro
and await a third violation. The trial court, having a
much better vantage point than our own, thought that a
short but tough and qui ck response was best for the
juvenile. However, notwi thstanding the trial court's
good intentions, the prosecution for indirect crimnal
contenpt constituted a violation of NNT.'s Fifth
Amendnent protection agai nst double jeopardy. W are
t herefore constrained to reverse.

N.T. v. State, 682 So. 2d at 689-91. While recognizing that the

facts in NNT. v. State, wherein the prosecution and puni shnent of

the violation of conmmunity control and the indirect crimnal
contenpt based on the sane all eged conduct occurred in the sane
juvenile division of the circuit court, are distinguishable from

the facts in Cote v. State, wherein the prosecution and

puni shment for the indirect crimnal contenpt occurred in the
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juvenile division while the prosecution and puni shment of the

vi ol ation of conmunity control subsequently occurred in the
crimnal felony division of the circuit court, both based on the
sanme conduct, the factual distinction regardi ng whether both
prosecutions occurred in the juvenile division of the circuit
court as opposed to one occurring in the juvenile division while
the other occurred in the crimnal felony division of the circuit
court was of no material |egal consequence to whether prosecution
and puni shnent for both indirect crimnal contenpt and violation
of community control in the circuit court based on the sane
conduct violated Petitioner's constitutional prohibition against
doubl e jeopardy, inasnmuch as the circuit court had subject matter
jurisdiction over the matter irrespective of whether prosecuted
and punished in the juvenile division or the crimnal felony
division of the circuit court. See Art. V, 8 3, 20, Fla. Const.;
§ 985.201, Fla. Stat. (1997); 8§ 39.22, Fla. Stat. (1997); §
26.012(2)(c), (2)(d), Fla. Stat. (1997). Thus, this Court should
accept discretionary jurisdiction to review the Second District

Court of Appeal's decision in Cote v. State, 760 So. 2d 162 (Fl a.

2d DCA), reh'g denied, (May 8, 2000), (2-1 decision)(Fulnmer, ACI,

di ssenting) on the basis of express and direct in conflict with

the Fifth District Court of Appeal's decision in N.T. v. State,

682 So. 2d 688 (Fla. 5th DCA 1996) on the same question of |aw,
pursuant to Art. V, 8 3(b)(3), Fla. Const.; Fla. R App. P
9.030(a)(2) (A (iv).

In Cote v. State, 760 So. 2d 162 (Fla. 2d DCA), reh'g
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deni ed, (May 8, 2000), (2-1 decision)(Fulnmer, ACJ, dissenting),
the majority ruled that the juvenile division of the circuit
court did not have "divisional authority jurisdiction" to act
upon Ronald Cote's alleged violations of his comrunity control
noting jurisdiction of the circuit court had been invoked by §
985. 201, Fla. Stat. (1997), which conferred in the circuit courts
exclusive original jurisdiction of proceedings "in which a child
is alleged to have commtted a delinquent act or violation of

law.”™ Cote v. State, 760 So. 2d at 163-164. In doing so, the

majority relied on this Court's statenment, in State v. Giffith,

675 So. 2d 911, 913 (Fla. 1996), that "[t]he Juvenile Justice Act
vests the juvenile division with exclusive jurisdiction over al
proceedings in which a child allegedly violates the |aw unl ess

juvenile jurisdiction is waived." See Cote v. State, 760 So.

2d at 164. Noting that juvenile jurisdiction had been wai ved
because the informati on against M. Cote had been direct filed in
the felony division, the mgjority concluded that the juvenile
proceedi ng did not come within the specified grant of
jurisdictional authority awarded by 8§ 985.201, Fla. Stat. (1997),
citing Wllianms v. State, 737 So. 2d 1141 (Fla. 4th DCA 1999),

whi |l e observing that parties could not confer jurisdiction upon
the court by stipulation or by failure to object to its action,

citing Worley v. State, 396 So. 2d 1153 (Fla. 2d DCA 1981). See

Cote v. State, 760 So. 2d at 164. Wil e recogni zing that

juvenile court and crimnal felony court are divisions of the

circuit court, the myjority held defense counsel could not fai
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to object to the juvenile court judge' s exercise of authority and
t hen, when the client was convicted, seek a renedy |later and,
further, remarked that the trial court's resources were not to be
consuned in such a manner, again, citing Giffith, 675 So. 2d at

913-914. See Cote v. State, 760 So. 2d at 164. W thout

di stingui shing whet her "divisional authority jurisdiction" was
subject matter jurisdiction or personal jurisdiction, while
appearing to attach simlar attributes of subject matter
jurisdiction such as not being capable of being waived or

conferred by agreenent, see Wirley v. State, 396 So. 2d at 1154,

the majority concluded that the juvenile division was w thout

"divisional authority jurisdiction,” to act upon Cote's all eged

violations. See Cote v. State, 760 So. 2d at 164. Therefore, the

maj ority concluded that the juvenile division court judge could
not have legally inposed sanctions such that the constitutional
prohi bition agai nst doubl e jeopardy was not inplicated when the
crimnal felony division judge in the circuit court inposed
Petitioner's sentence after having found himto have violated his
juvenile disposition, i.e., community control, pursuant to Cote's
plea. 1d. Plainly, the mgjority's decision was in express and
direct conflict with the Fifth District Court of Appeal's
decision in NNT. v. State, 682 So. 2d 688 (Fla. 5th DCA 1996), on

t he sane question of |aw regardi ng whet her prosecution and
puni shment for both indirect crimnal contenpt in the circuit
court, juvenile division, and a violation of conmunity control in

the circuit court, crimnal felony division, based on the sane
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conduct viol ated constitutional guarantee agai nst double

j eopardy, albeit, the mgjority in Cote v. State apparently

m sapplied this Court's decisions in State v. Giffin and Wrley

v. State in constructing the hybrid jurisdiction nanmed
"divisional authority jurisdiction” which, |ike subject matter
jurisdiction, could not be waived or conferred by agreenent.

As Judge Ful ner, ACJ, nmade clear in her dissent?!, the

1Acting Chief Judge Fulnmer wrote the foll ow ng dissent:

| respectfully dissent because | believe the
maj ority inproperly concludes that "the juvenile court
j udge could not legally inpose sanctions, and the
constitutional prohibition against double jeopardy was
not inplicated when the felony division judge inposed
sentence. "

It is clear fromthe follow ng coments made by
the juvenile court judge at the beginning of the
contenpt proceedi ng that everyone was aware that M.
Cote's juvenile sanction had been originally inposed in
a felony proceeding filed in adult court:

[H e was actually filed on in adult court and
Judge Dubensky or Dunni gan one gave himjuvenile
sanctions. So, the enforcenment of juvenile
sanction conmes here. If, in fact, they choose to
violate it, it will go up there. But right now
we're just doing contenpt so we're kind of
enforcing the sanctions here.

The State responded, "Okay," and the proceedi ng
continued. Neither the State nor M. Cote objected.

At the hearing on M. Cote's notion to dismss,
the State argued that the juvenile court did not have
jurisdiction to conduct the contenpt proceedi ng because
section 985.233(4)(e), Florida Statutes (1997),
provi des that once a child has been sentenced to
juvenile sanctions in an adult court proceeding,
"further proceedings involving those sanctions shal
continue to be heard in the adult court."” Therefore,
the State argued, "whatever [the juvenile court judge]
did is null and void." The trial court agreed and
deni ed the notion.

Prior to the enactnent of section 985.233(4)(e)
there was no statutory provision specifying in which
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division the violation of a juvenile sanction inposed
in adult court should be prosecuted. However, the
addition of this provision does not alter my concl usion
that the second prosecution and inposition of sentence
on M. Cote violated the Doubl e Jeopardy C ause. The
maj ority concludes that "the juvenile division was

wi t hout divisional authority jurisdiction to act upon
M. Cote's alleged violations,” and cites to the
Juvenil e Justice Act's provision regarding the
jurisdiction of the juvenile division of the circuit
court. Citing to Wrley v. State, 396 So. 2d 1153 (Fl a.
2d DCA 1981), [FN1] the majority also refers to the
rule that parties cannot confer jurisdiction upon the
court by stipulation or by failure to object to its
action, and thereby suggests that "divisional authority
jurisdiction" is subject matter jurisdiction.
Furthernore, although the najority never expressly
characterizes "divisional authority jurisdiction" as
subject matter jurisdiction, it has treated it as such
by affirmng the trial court's denial of the notion to
di smi ss and upholding M. Cote's second prosecution and
second sentence for the sane | aw viol ation.

| am of the opinion that the jurisdiction of the
juvenile division referred to in the Juvenile Justice
Act is not subject matter jurisdiction, a view which
the Fourth District also holds in Wllianms v. State,
737 So. 2d 1141 (Fla. 4th DCA 1999), and which finds
support in State v. Giffith, 675 So. 2d 911, 913 (Fl a.
1996), a decision cited by the majority. The majority
cites to Giffith to explain that the Juvenile Justice
Act vests the juvenile division with exclusive
jurisdiction over all proceedings in which a child
all egedly violates the | aw unless juvenile jurisdiction
is wai ved. Because M. Cote was initially prosecuted by
information filed in the felony division, the mgjority
concl udes that the juvenile proceeding did not cone
within the specified grant of jurisdictional authority
awarded by the Act. | agree with this concl usion.
However, the | ack of statutory authority does not
di vest the juvenile court of subject matter
jurisdiction, as Giffith denonstrates.

In Giffith, the district court reversed the
conviction of a defendant who was prosecuted in the
crimnal division of the circuit court for offenses
t hat occurred when the defendant was under the age of
si xteen. The district court's reversal was based on a
finding that the crimnal division |acked jurisdiction.
The suprene court reversed the district court and began
its discussion by acknow edgi ng that the Juvenile
Justice Act vests the juvenile division with exclusive
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jurisdiction over all proceedings in which a child

all egedly violates the | aw unless juvenile jurisdiction
is waived or a statutory exception applies. However,
the court concluded that there was "no jurisdictional
probl em that required reversal because "the juvenile
court and the crimnal court are both divisions of the
circuit court.” 675 So. 2d at 913. It cited to State v.
King, 426 So. 2d 12 (Fla. 1982), as a case directly on
poi nt .

The case before us is the reverse of the scenarios
in Giffith and King, but the same rul es should apply.
When M. Cote was prosecuted for violating his juvenile
sanctions, the proceedi ng, arguably, should have been
conducted in the felony division, not the juvenile
di vi si on. However, both the juvenile division judge and
the felony division judge are circuit judges, and it is
the circuit court that has subject matter jurisdiction
over felony proceedings. Therefore, | conclude that the
juvenile court judgment of contenpt and sentence are
not void for lack of subject matter jurisdiction. They
may very well be voidable, in which case a tinely
objection is required. But, unlike Giffith and King,
in this case, the State, not the defendant, seeks to
set aside the voidable judgnent. In Giffith and King,
there was a single prosecution and conviction and it
was t he defendant who was seeking to overturn the
conviction. That is not the case before us. Wat M.
Cote seeks to set aside here is the second prosecution
and second sanction inposed on himfor a single
of fense, which are both contrary to the protections
prom sed by the Doubl e Jeopardy C ause, under which M.
Cote tinely asserted his right in the trial court.
Therefore, | also disagree with the mgjority's
conclusion, relying on Giiffith, that it was incunbent
on M. Cote to object to the initial contenpt
proceeding in the juvenile division.

| amof the opinion that it was incunbent on the
State to object to the juvenile contenpt proceeding in
order to preserve its authority to prosecute M. Cote's
all eged violation of his juvenile sanction in the
felony division. Thus, | would hold that the State
wai ved its challenge to the juvenile contenpt judgnent
by failing to object to the proceeding in the juvenile
division and, therefore, the otherw se voi dable
contenpt judgnment and sentence shoul d stand.
Consequently, M. Cote's prosecution for both indirect
crimnal contenpt in the juvenile division and a
violation of conmunity control in the felony division
violated his constitutional guarantee agai nst double
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maj ority inproperly concluded that the juvenile court judge could
not legally inpose sanctions, being wthout "divisional authority
jurisdiction,” such that no constitutional prohibition against

doubl e jeopardy was inplicated when the crimnal felony division

j udge i nposed Petitioner's sentence. See Cote v. State, 760 So.

2d at 164-167. Although no statutory provision existed in
Florida | aw which specified in which division of the circuit
court the violation of a juvenile sanction inposed in adult court
shoul d be prosecuted prior to the enactnment of 8§ 985.233(4)(e),
Fla. Stat. (1997), that provision did alter the |egal conclusion
that the second prosecution and inposition of sentence in Cote's
case based on the same conduct violated the doubl e jeopardy
clause in both Florida state and federal constitutions. See U S.

Const. anend. V; Art. |, §8 9, Fla. Const.; Cote v. State, 760 So.

2d at 165. The mgjority's conclusion that "the juvenile division
was W t hout divisional authority jurisdiction to act upon M.

Cote's alleged violations,"” suggested that "divisional authority
jurisdiction" was synonynous with subject matter jurisdiction
and, noreover, although never expressly characterized as subject
matter jurisdiction, the majority plainly treated "divisional
authority jurisdiction" as such by affirmng the trial court's
denial of the notion to dism ss and upholding M. Cote's second

prosecution and second sentence for the sane | aw viol ati on based

jeopardy. See N.T. v. State, 682 So. 2d 688 (Fla. 5th
DCA 1996). | would reverse.

Cote v. State, 760 So. 2d at 164-167 (footnote 1 omtted).
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on the first prosecutions for indirect crimnal contenpt and
sentences inposed by the circuit court, in the juvenile division

t hereof, being void. See Cote v. State, 760 So. 2d at 164, 165.

As Judge Ful mer observed in her dissent, the jurisdiction of the
juvenile division of the circuit court referred to in the
Juveni |l e Justice Act was not subject matter jurisdiction. See

Cote v. State, 760 So. 2d at 165. In State v. Giffith, 675 So.

2d 911, 913 (Fla. 1996), cited by the nmagjority to explain that
the Juvenile Justice Act vested the juvenile division of the
circuit court with exclusive jurisdiction over all proceedings in
which a child allegedly violates the | aw unless juvenile
jurisdiction is waived, this Court held:

Wil e the age of the defendant when the offense
was conmitted rather than when the charges are filed
controls whether the charges should be filed in
juvenile court or crimnal court, Giffith's
convi ctions nust stand because he failed to object to
being tried in adult court. Counsel points us to
State v. King, 426 So. 2d 12, 14 (Fla. 1982), by way of
analogy. King is directly on point. As in the instant
case, King, who was a juvenile, was tried and convicted

as an adult w thout objection. On appeal, he pointed
out for the first tine that under the | aw he shoul d
have been charged as a juvenile. This Court agreed

that he was entitled to be charged as a juvenile but
hel d that he waived this right by not asserting it at
the trial level. The Court reasoned that the issue
turned on whether the error was fundanental, affecting
the court's jurisdiction so as to render its judgnent
void. The Court concluded that the judgnment was only
voi dabl e and that as a consequence King waived his
right to be tried as a juvenile by failing to object at

the trial court level. The Court stated:
In this case the trial court had jurisdiction of
the subject matter ... because it is a circuit

court which has jurisdiction of all felonies. §
26.012(2)(d), Fla. Stat. (1981). As for any

obj ections King may have had as to the court's
jurisdiction over his person, he waived them by
appearing in person and defending his case.
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Haddock v. State, 129 Fla. 701, 176 So. 782
(1937); Tillman v. State, 58 Fla. 113, 50 So. 675
(1909).

Ki ng, 426 So. 2d at 14.

Simlarly, there is no jurisdictional problemin
the instant case because the juvenile court and the
crimnal court are divisions of the circuit court.
Giffith wai ved any objections he had relative to being
tried in the crimnal division by appearing and
def endi ng his case. As we expl ained in King:

There is good reason for requiring defendants to

register their objections with the trial court. A

def endant shoul d not be allowed to subject hinself

to a court's jurisdiction and defend his case in
hope of an acquittal and then, if convicted,
chal l enge the court's jurisdiction on the basis of

a defect that could have been easily renedied if

it had been brought to the court's attention

earlier. Neither the common | aw nor our statutes

favor allow ng a defendant to use the resources of
the court and then wait until the last mnute to

unravel the whole proceeding. Sawer v. State, 94

Fla. 60, 113 So. 736 (1927). In this case, if the

court had realized that respondent had been

i nproperly charged by an indictnment, the defect

coul d have been renedied quite easily by the

filing of an information under section
39.04(2)(e)4, or the transfer of the case to the
juvenil e division.

Id. at 15. [FN3]

FN3. The King rationale was reaffirned by this

Court in State v. Fitzpatrick, 430 So. 2d 444

(Fla. 1983).

State v. Giffith, 675 So. 2d at 913-914; see King v. State, 426

So. 2d 12 (Fla. 1982), wherein this Court held:

Thus we hold that a juvenile charged with an
of fense not puni shable by death or life inprisonnent
has a right not to be charged by an indictnent.
However, this right, as with all other rights, may be
wai ved if not asserted in a timely and proper fashion.
The second issue raised by the state in this case is
whet her a juvenile nust assert his right not to be
tried by an indictnment at the trial |evel or whether he
can assert that right for the first time on appeal.
The answer to this question depends on whether the
error commtted is a fundanental error affecting the
court's jurisdiction thereby rendering its judgnent
voi d.
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This Court has |long recognized a distinction
bet ween judgnments that are void and those that are
voi dabl e. bj ections to a void judgnent can be raised
at any time, whereas objections to a voi dabl e judgnment
must be tinmely made. Malone v. Meres, 91 Fla. 709, 109
So. 677 (1926). "If the court has acquired
jurisdiction of the subject-matter and of the parties,

t he judgnent or decree entered is binding, even though
erroneous because of irregularity of procedure, and
such judgnment or decree will not be set aside,

reversed, or nodified, except by appropriate direct
appel l ate procedure.”™ 91 Fla. at 720, 109 So. at 682.
If a court has jurisdiction of the subject nmatter and
of the parties, the proceeding is not a nullity and the
j udgnment is not void.

In this case the trial court had jurisdiction of
the subject matter and of the parties. It had
jurisdiction of the subject matter because it is a
circuit court which has jurisdiction of all felonies.

§ 26.012(2)(d), Fla. Stat. (1981). As for any

obj ections King may have had as to the court's
jurisdiction over his person, he waived them by
appearing in person and defending his case. Haddock V.
State, 129 Fla. 701, 176 So. 782 (1937); Tillnman v.
State, 58 Fla. 113, 50 So. 675 (1909).

The situation in Haddock is quite anal ogous to the
one in this case. I n Haddock the defendant appeal ed
his conviction entered by the crimnal court of record,
conplaining that the court |acked jurisdiction because
the statutory procedures for transferring his case from
the circuit court to the crimnal court of record were
not properly followed. This Court affirnmed the
conviction, noting that the defendant had wai ved any
right to question the crimnal court of record's
jurisdiction by appearing before the court and
defending his case without objecting to the court's
jurisdiction until after judgnent. Simlarly,
respondent wai ved any objections he may have had about
his case not being transferred properly to the crimnal
division of the circuit court by the filing of the
i nf ormati on. . State v. Goodson, 403 So. 2d 1337
(Fla. 1981) (the filing of an information acts as a
transfer to the crimnal division for purposes of
i nvoki ng section 958.04(1)(a) of the Youthful O fender
Act) .

There is good reason for requiring defendants to
regi ster their objections with the trial court. A
def endant should not be allowed to subject hinself to a
court's jurisdiction and defend his case in hope of an
acquittal and then, if convicted, challenge the court's
jurisdiction on the basis of a defect that could have
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been easily renedied if it had been brought to the
court's attention earlier. Neither the common | aw nor
our statutes favor allowi ng a defendant to use the
resources of the court and then wait until the |ast

m nute to unravel the whole proceeding. Sawer V.
State, 94 Fla. 60, 113 So. 736 (1927). In this case,
if the court had realized that respondent had been

i nproperly charged by an indictnent, the defect could
have been renedied quite easily by the filing of an

i nformati on under section 39.04(2)(e)4, or the transfer
of the case to the juvenile division.

King v. State, 426 So. 2d at 14-15; see also § 985.210(1), Fla.

Stat. (1997), providing that "[t]he circuit court has excl usive
original jurisdiction of proceedings in which a child is alleged
to have conmtted a delinquent act or violation of law. " 1d.; 8§
39.022(1), Fla. Stat. (1997), using identical |anguage. Because
M. Cote had been initially prosecuted by information filed in
the crimnal felony division of the circuit court, the majority
correctly concluded that the juvenile proceeding did not cone
within the specified grant of jurisdictional authority awarded by
the Act, however, that |ack of statutory authority did not divest
the juvenile division of the circuit court of subject matter

jurisdiction. See Cote v. State, 760 So. 2d at 165. In Giffith

v. State, 654 So. 2d 936 (Fla. 4th DCA 1995), the district court
had reversed the conviction of a defendant who had been
prosecuted in the crimnal division of the circuit court for

of fenses that had occurred when the defendant was under the age
of sixteen based on a finding that the crimnal division |acked
jurisdiction. Id. at 938-941. This Court reversed the district
court, acknow edging that the Juvenile Justice Act vested the

juvenile division with exclusive jurisdiction over al
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proceedings in which a child allegedly violates the |aw unl ess
juvenile jurisdiction was wai ved or a statutory exception applied
and concl uding that there had been "no jurisdictional problent
that required reversal because "the juvenile court and the

crimnal court are both divisions of the circuit court." State v.

Giffith, 675 So. 2d at 913-914, citing State v. King, 426 So. 2d

12 (Fla. 1982); see Cote v. State, 760 So. 2d at 165-166.

| nasnmuch as Petitioner's case appears to be the reverse of the

scenarios in State v. Giffith and King v. State, the sane rul es

shoul d have applied. See Judge Fulner's dissent in Cote v. State,

760 So. 2d at 166. When M. Cote was prosecuted for violating
his juvenile sanctions, the proceeding, arguably, should have
been conducted in the crimnal felony division of the circuit
court, not the juvenile division thereof. Wile both the
juvenile division judge and the crimnal felony division judge
are circuit judges, the circuit court had subject matter

jurisdiction over crimnal felony proceedings. See Cobb v. State

ex. rel. Hornickel, 134 Fla. 315, 187 So. 151 (Fla. 1939),

"Jurisdiction of the subject matter"” nmeans the power of the court
to adjudicate the class of cases to which the particul ar case

bel ongs (citations omtted). Id., 134 Fla. at 324, 187 So. at
155; see also Art. V, 8 3, 20, Fla. Const.; 8§ 985.201, Fla. Stat.
(1997): § 39.22, Fla. Stat. (1997); § 26.012(2)(c), (2)(d), Fla.
Stat. (1997). Therefore, the juvenile division court judgnents
of contenpt and sentences were not void for |ack of subject

matter jurisdiction, albeit, they may have been voidable, in
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whi ch case a tinely objection was required by the state, which
had not been forthcom ng when the indirect contenpt proceedi ngs

and puni shnents were inposed. See Cote v. State, 760 So. 2d at

166. In M. Cote's case, unlike in State v. Giffith and King v.

State, the state, not the defendant, M. Cote, sought to set

asi de the voi dabl e judgnents after the fact, pursuant to Cote's
notion to dismss, such that the state, not Cote, had waived the
ability to void the voidable judgnments and sentences by failing
to object at the tine of the first prosecution and sentences

i nposed by the juvenile division of the circuit court pursuant to
the indirect crimnal contenpt orders. Unlike in State v.

Giffith and King v. State, wherein there had been a single

prosecution and conviction and the defendant was seeking to
overturn the conviction, M. Cote sought to set aside the second
prosecuti on and second sanction inposed on himbased on a single
of fense or sanme conduct, which were both contrary to the
protections prom sed by the double jeopardy cl ause, see U S.

Const. anend. V; Art. |, §8 9, Fla. Const.; N.T. v. State, 682 So.

2d 688 (Fla. 5th DCA 1996), under which M. Cote tinely had

asserted his right to in the trial court. See Cote v. State, 760
So. 2d at 166. Therefore, the majority errantly concl uded,

relying on State v. Giffith, that it was incunbent on M. Cote,

instead of the state, to object to the initial contenpt
proceeding in the juvenile division. Rather, it was incunbent on
the State to object to the indirect crimnal contenpt proceeding

inthe circuit court, juvenile division, in order to preserve its
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authority to prosecute M. Cote's alleged violation of his
juvenile sanction in the crimnal felony division based on the

sane conduct. See Cote v. State, 760 So. 2d at 166. Thus, the

state waived its challenge to the juvenile contenpt judgnents by
failing to object to the proceedings in the juvenile division
and, therefore, the otherw se voi dabl e contenpt judgnments and
sent ences shoul d have stood such that Cote's prosecution for both
indirect crimnal contenpt in the circuit court, juvenile
division, and a violation of community control in the circuit
court, crimnal felony division, violated his constitutional

guar ant ee agai nst doubl e jeopardy. See Judge Ful mer's dissent,

Cote v. State, 760 So. 2d at 166, citing N.T. v. State, 682 So.

2d 688, 689-691 (Fla. 5th DCA 1996).
Accordingly, the Second District Court of Appeal's decision
in Cote v. State, No. 2D98-04438 (Fla. 2d DCA), reh' g deni ed,

(May 8, 2000), (2-1 decision)(Fulmer, ACJ, dissenting) expressly
and directly conflicts with the Fifth District Court of Appeal's
decision in NNT. v. State, 682 So. 2d 688 (Fla. 5th DCA 1996) on

t he sane question of |aw regardi ng whet her prosecution for both
indirect crimnal contenpt in the juvenile division and a

vi ol ation of conmunity control in the felony division based on

t he sane conduct viol ated constitutional guarantee agai nst double
j eopardy. Therefore, this Court should exercise discretionary
jurisdiction, pursuant to Fla. R App. P. 9.030(a)(2)(A(iv), to
guash the Second District Court of Appeal's decision and

thereafter determne Petitioner's case on the nerits whereby the
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trial court's orders denying Petitioner's notion to dismss,
finding that he had violated community control, and revoki ng sane
are reversed after which his original juvenile sentence should be
rei nposed in case 97-670-F based on violation of the double

j eopardy cl ause.

On the merits of Petitioner's case, the trial court
commtted prejudicial reversible error, fundanental in nature, by
denying M. Cote's notion to dism ss which had been based on
doubl e jeopardy grounds. (V1, R106-07). M. Cote was
substantially prejudiced by this fundanental error since,
effectively, he had pleaded guilty on two separate occasions to
having conmtted the sane acts based on the same conduct in
violation of his community control/post commtnent community
control order and had been punished tw ce for these violations,
in violation of double jeopardy principles. See U S. Const.

anend. V; Art. |, 8 9, Fla. Const; N.T. v. State, 682 So. 2d 688,

689-691 (Fla. 5th DCA 1996). Thus, M. Cote's wthheld
adj udi cation of guilt and sentence entered in case nunber 97-670-
F shoul d be vacated as being violative of constitutional
prohi bition agai nst doubl e jeopardy and his case shoul d be
remanded back to the trial court where his juvenil e adjudication
of delinquency and juvenile disposition should be reinstated.

M. Cote's notion to dismss the petition for violation of
comunity control/post conm tnment conmunity control, in rel evant
part, stated:

1. The Def endant was sentenced in adult court to
juvenil e sanctions, Level 8 commtnent, on 9/18/97.
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2. The Def endant conpl eted phase one (1) and was
conpl eti ng phase two (2) of the Aftercare program at
MSO Boot Canp.

3. On 8/3/98, the Defendant was brought to
juvenile court, Judge Scott Brownell, on four (4)
separate Petitions and Orders to Show Cause, each
Petition and Order to Show Cause specifically tailored
to each of the four (4) alleged violations of community
control

4. On 8/3/98, the Defendant was arrai gned on
each of four (4) alleged violations of community
control

5. On each of four (4) Petitions and Orders to
Show Cause, the Defendant was found to be guilty of
indirect crimnal contenpt and sentenced to fifteen
(15) days in secure detention.

6. After serving his contenpt sentence in
juvenil e detention, the Defendant was transported and
housed in the adult section of the Manatee County Jai
on the State's Petition for Violation of Community
Cont r ol

7. The prosecution of the Defendant for both the
violation of conmunity control and indirect crimnal
contenpt arising out of his alleged failure to neet
conditions of conmunity control violates his
constitutional guarantee agai nst doubl e jeopardy
pursuant to the 5th and 14th Anmendnents to the U S.
Constitution, and Article I, Section 9 of the Florida
Constitution.

WHEREFORE, the Defendant prays this Honorable
Court grant his notion and enter an Order dism ssing
the petition for violation of conmunity control.

(V1, R65-66). The trial court, nevertheless, denied M. Cote's
notion to dismss, thereby, commtting reversible prejudicial
error, fundanental in nature, by erroneously ruling that the
juvenile court did not have jurisdiction to inpose orders of
indirect crimnal contenpt for the violations alleged in the
petitions and show cause orders ## 1-4 as to case nunber 97-670-
F, violations which mrrored those alleged in the petition for
vi ol ation of conmunity control/post commtnent community contro
in case nunber 97-670-F. (V1, R106-07). Abuse of discretion in
the standard of review for determ ning whether the trial court
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commtted reversible error in denying Petitioner's notion to

dism ss. See State v. Balezon, 765 So. 2d 819, 822 (Fla. 4th DCA

1999), citing Rodriguez v. State, 622 So. 2d 1084, 1084 (Fla. 4th

DCA 1993). Plainly, the trial court abused its discretion in
denying M. Cote's nmotion to dismss in the instant case.
The petition for violation of conmunity control/post
comm tment comunity control in case nunber 97-670-F was filed on
August 7, 1998 (V1, R55), together with an attached affidavit for
revocation of aftercare/re-entry which listed the foll ow ng
vi ol ations in paragraph 2:
a) 06- 06-80 violated his commtnent order by
consum ng an al coholic beverage. Bl ood al cohol | evel
was . 23%
Vi ol ated comm tnent by | eaving residence
br eaki ng curfew and consum ng al cohol .
b) 07--24-98 violating comm tnent by | eaving
resi dence (curfew violation)
Driving his nothers vehicle w thout possessing a
valid Driver License.
c) 07-31-98 violated comm tnment | eavi ng house
after curfew and getting intoxicated fromthe
consunption of al cohol .
d) Conti nuous rule violations in the program
whi ch are attached to this packet.
(V1, R54). Apparently, the date was wongly stated in paragraph
2a, in that the date of the alleged violation regarding M. Cote
havi ng consunmed al coholic beverage was 06-04-98, not 06-06-80 as
incorrectly stated in the affidavit, although the incident was
witten up on June 6, 1998. (SV3, R130-133). Previously, on
August 3, 1998, in open court, M. Cote pleaded guilty to four
petitions and orders to show cause for indirect crimnal
contenpt, ## 2-4. (V1, R47). Moreover, an order of indirect
crimnal contenpt previously had been rendered agai nst Cote on
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June 6, 1998 for the violation of curfew and drinking that had
occurred on June 4, 1998, albeit the order was not filed until
June 9, 1998 in open court. (SV3, R133). Thus, M. Cote had

pl eaded guilty in juvenile court to the petitions and orders to
show cause orders, ## 1-4, for indirect crimnal contenpt, in
case nunber 97-670-F, for factual allegations of violations which
i ncluded the sanme factual allegations of violations contained in
the Petition for Violation of Conmunity Control/Post Comm tnent
Communi ty Control subsequently filed on August 7, 1998 in adult
court in case nunber 97-670-F. (V1, R39-45, 47, 54-55, SV3, R133,
Sv4, 140, 143).

At the hearing held in the crimnal felony division of the
circuit court on M. Cote's notion to dismss, the defense argued
that Cote had pleaded guilty in juvenile court, before Judge
Brownell, to four petitions and orders to show cause, each
al | egi ng separate viol ations of post commtnent comrunity contr ol
aftercare probation and had been sentenced to fifteen days of
secure detention on each of two of the orders of indirect
crimnal contenpt. (V1, R104-5). Plainly, M. Cote previously
had been placed in jeopardy as to the alleged violations of
aftercare probation, including those as related to case nunber
97-670-F, such that the filing of an additional petition for
vi ol ation of conmunity control/post commtnent community contro
in case nunber 97-670-F constituted double jeopardy. (V1, R105);
see United States v. Dixon, 509 U S. 688 (1993), wherein the

United States Suprenme Court held that the double jeopardy
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protections apply to both crimnal contenpt proceedi ngs and
crimnal prosecutions. |In support of Ronald Cote's notion to
di smi ss based on violation of constitutional guarantee against

doubl e jeopardy principles, the defense relied on N.T. v. State,

682 So. 2d 688 (Fla. 5th DCA 1996), wherein the court reversed on
sim lar double jeopardy principles involving prosecution and
puni shmrent for violation of community control and indirect

crimnal contenpt based on the same conduct. See N.T. v. State,

682 So. 2d at 689-91; see also EG v. State, 709 So. 2d 122,

123-124 (Fla. 5th DCA 1998), wherein the court, although not
dealing with double jeopardy issues since the juveniles therein
had not been charged with violating community control in addition
to contenpt of court proceedings for the sane conduct,
nevert hel ess, acknow edged that doubl e jeopardy principles would
apply where contenpt and violation of conmunity control were
based on the sane conduct as occurred in M. Cote's case. M.

Cote continues to argue, relying on N.T. v. State, contrary to

the Second District Court of Appeal's decision rendered in Cote
v. State, that filing the petition for violation of comunity
control /post commtnment community control which alleged simlar
violations to those which Cote previously had pleaded guilty to
in juvenile court to petitions and orders to show cause, ##1-4,
in case nunber 97-670-F, based on the same conduct, violated
constitutional prohibitions agai nst double jeopardy such that his
nmotion to dism ss should have been granted in case nunber 97-670-

F
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Wil e not disputing that the allegations of violations
contained in the petition for violation of conmunity control/post
comm tment comunity control mrrored the alleged violations
contained in the petitions and orders to show cause ##1-4 and
indirect crimnal contenpt orders previously pleaded to by Cote
in case nunber 97-670-F, instead, the state responded to M.
Cote's notion to dism ss on jurisdictional grounds, arguing,
al beit, erroneously, that the juvenile court did not have
jurisdiction to hear the petitions and orders to show cause in
case nunber 97-670-F, citing 8 985.233(4)(e), Fla. Stat. (1997)
for the proposition that "any further proceedi ngs, once a child
has been to adult court and sentenced as a juvenile, shall be
heard in the adult court.” (Vl1l, R106). The trial court commtted
fundamental reversible error by relying on the state's response
to summarily deny M. Cote's notion to dismss and ruling:

THE COURT: Well, 1'Il consider that Judge

Brownel | was aware of or should have been aware of the

rule that, or the statute that prohibited himfrom

exercising jurisdiction in 97-670, and nerely disposed

of the juvenile cases over which he did have

jurisdiction. So the notion's denied.

(V1, R106). The defense attorney pointed out that any
jurisdiction problemwas not the fault of M. Cote who had been
hauled in front of the juvenile court where he pleaded guilty and
was sentenced. (V1, R106). Further, M. Cote's defense attorney
pointed out to the trial court that the paperwork on the case

i ndicated that Cote had entered a plea of guilt in front of Judge
Brownell, the juvenile court, as to the felony case nunber 97-

670-F. (V1, R106). Unpersuaded by the defense doubl e jeopardy
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argunment, the trial court reiterated its rational for denying M.
Cote's notion to dism ss on jurisdictional grounds:
THE COURT: Motion denied. | agree, Judge

Brownell had no jurisdiction, and the sentence that was

i nposed on M. Cote is going to be treated by this

Court as the sentence for the cases for which Judge

Brownel | did have jurisdiction.
(V1, R106-07).

Plainly, the trial court commtted reversible prejudicial
error, fundanental in nature, by denying the defense double
j eopardy argunent presented in Cote's notion to dism ss since the
juvenile court did have jurisdiction to find Cote guilty of
indirect crimnal contenpt, as evidenced by petitions and orders
to show cause, ## 2-4. and indirect crimnal contenpt orders,
##1-3, filed in case nunber 97-670-F such that the petitions and
orders to show cause and acconpanyi ng orders of contenpt were
i nposed in case nunber 97-670-F as well in the juvenile cases
al so before Judge Brownell, contrary to the trial court's ruling.
(V1, R47, 49, 52, SV3, R133, Sv4, 140, 143). Under § 985.201(1),
Fla. Stat. (1997), the circuit court has exclusive original
jurisdiction in the circuit court over proceedings in which a
child is alleged to have conmtted a delinquent act or violation
of law. 8§ 985.201(1), Fla. Stat. (1997); see also § 39.022(1),
Fla. Stat. (1995). M. Cote, a juvenile under the age of
ei ghteen, had been direct filed against on March 7, 1997, for
al l egedly having commtted burglary of dwelling with assault or

battery in case nunber 97-670-F on February 19, 1997. (V1, RO1-
02). The youth, although direct filed in adult court, the
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crimnal felony division of the circuit court, had his
adj udi cation withheld in the adult crimnal felony division of
the circuit court and, instead, was adjudi cated delinquent in the
juvenile division and sentenced as a juvenile after having
pl eaded no contest on August 26, 1997 (V1, R20-30), under the
provi sions of 8§ 39.052, Fla. Stat. (Supp. 1996); 88 39.054,
39.059, Fla. Stat. (1995). See § 39.052(3)(a)5a(Xl), (3)(a)5b(l),
(3)(a)5d, 3(b), and (3)(c), Fla. Stat. (Supp. 1996); 8
39.059(1)-(4), (6), and (7)(a) and (7)(e), Fla. Stat. (1995); see
also 8 39.054, Fla. Stat. (1995), as to powers of disposition
avai lable to the court after determining not to inpose yout hful
of fender or adult sanctions under 8 39.059(7)(e), Fla. Stat.
(1995) as occurred in M. Cote's case, case nunmber 97-670-F.
Unli ke 8 985.233(4)(e), Fla. Stat. (1997) set out in Chapter 985,
effective Cctober 1, 1997, Chapter 39 had no counterpart,
particularly, 8§ 39.059(6), Fla. Stat. (1995), as to further
proceedi ngs invol ving sanctions being heard in adult court after
a child has been sentenced to juvenile sanctions although
subsection 39.052(3)5d provided:
d. Once a child has been transferred for crimnal

prosecution pursuant to information and has been found

to have conmtted the presenting offense or a | esser

i ncluded offense, the child shall be handl ed thereafter

in every respect as if an adult for any subsequent

violation of state law, unless the court inposes

juvenil e sanctions under s. 39.059(6).
§ 39.052(3)5d, Fla. Stat. (Supp. 1996). Thus, the juvenile court

had jurisdiction over M. Cote when initially sentenced, at |east

until, Cctober 1, 1997, the effective date of § 985.233(4)(e),
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Fla. Stat. (1997).

A witten order of Commtnent To The Departnment O Juvenile
Justice and Aftercare Probation, entered by Judge Dubensky, in
case nunber 97-670-F, was filed in the Juvenile Division in the
Twel fth Judicial Crcuit, in and for Manatee County, Florida.
(V1, R29-30). The witten conmtnent order of the juvenile
division of the circuit court plainly indicated that the juvenile
di vision was retaining authority, i.e., jurisdiction, over the
di scharge of M. Cote from comm tnment and upon rel ease from
commtment, from his placenent on post comm tnment comunity
control for an indeterm nate period of tinme, but not |onger than
his 19th birthday jurisdiction which was proper under the
provi sions of § 39.059, Fla. Stat. (1997). (V1, R29-30).
Accordingly, the juvenile court had jurisdiction to enforce its
orders through indirect crimnal contenpt such that the state's
argunent, presented at M. Cote's hearing on his notion to
dismss, was without legal nerit regarding the juvenile court not
having jurisdiction to enter the four orders of indirect crimnal
contenpt in case nunber 97-670-F based on the sane all eged
vi ol ations contained in the petition for violation of community
control /post comm tnent community control subsequently filed in
the sane case. See 8§ 39.0145, Fla. Stat. (1995); § 985.216, Fla.
Stat. (1997).

Even if the juvenile division of the circuit court did not
have jurisdiction over M. Cote, pursuant to 8 985.233(4)(e),

Fla. Stat. (1997), the prosecution of the indirect crimnal
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contenpt orders with acconpanying punishnments in the juvenile
division resulted in voi dabl e judgnents and sentences, as opposed
to void judgnents and sentences, such that an objection by the
state was required at the tinme of the indirect crimnal contenpt
proceedings in the juvenile division of the circuit court in

order to not waive the objection. See State v. Giffith, 675 So.

2d 911, 913-914 (Fla. 1996); State v. King, 426 So. 2d 12, 14-15

(Fla. 1982). Thus, any irregularity in the juvenile court's
jurisdiction had been waived by the state by not objecting to the
juvenile court accepting M. Cote's guilty pleas as to petitions
and orders to show cause for indirect crimnal contenpt, ##2-4;
and by not objecting to the juvenile court entering orders of
indirect crimnal contenpt, ## 1-3, in case nunber 97-670-F. (V1,
R29- 30, 47, 49, 52, SV3, R133, SV4, R140, R143). See Turner V.

State, 769 So. 2d 1108, 1109 (Fla. 2d DCA 2000); State v. J.S.,

716 So. 2d 865, 866-867 (Fla. 5th DCA 1998); Mller v. State, 702

So. 2d 617, 618-619 (Fla. 4th DCA 1997). Simlarly, in M.
Cote's case, the state never objected when Judge Dubensky
sentenced Cote as a juvenile in the juvenile division of the
circuit court; nor, did the state object when the juvenile court,
Judge Brownell, accepted M. Cote's pleas as to the petitions and
show cause orders for indirect crimnal contenpt, ## 2-4, and

i nposed three orders of indirect crimnal contenpt, ## 1-3, for

vi ol ations of his post commtnment community control order in case
nunber 97-670-F which included violations factually simlar to

t hose subsequently alleged by the state in the petition for
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vi ol ation of conmunity control/post commtnent community contro
filed in adult division of the circuit court against M. Cote in
case number 97-670-F. (V1, R47, 49, 52, SV3, R133, Sv4, R140,
143). Inasnuch as Petitioner's case appears to be the reverse of

the scenarios in State v. Giffith and King v. State, the sane

rul es should have applied. Wen M. Cote was prosecuted for
violating his juvenile sanctions, the proceedi ng, arguably,
shoul d have been conducted in the crimnal felony division of the
circuit court, not the juvenile division thereof. Wile both the
juvenile division judge and the crimnal felony division judge
were circuit judges, the circuit court had subject matter

jurisdiction over crimnal felony proceedings. See Cobb v. State

ex. rel. Hornickel, 134 Fla. 315, 187 So. 151 (Fla. 1939),

"Jurisdiction of the subject matter"” nmeans the power of the court
to adjudicate the class of cases to which the particul ar case

bel ongs (citations omtted). Id., 134 Fla. at 324, 187 So. at
155; see also Art. V, 8 3, 20, Fla. Const.; 8§ 985.201, Fla. Stat.
(1997): § 39.22, Fla. Stat. (1997); § 26.012(2)(c), (2)(d), Fla.
Stat. (1997). Therefore, the juvenile court's judgnents of
contenpt and sentences were not void for |lack of subject matter
jurisdiction, albeit, they may have been voi dable, in which case
atinely objection was required by the state, which had not been
forthcom ng when the indirect contenpt proceedi ngs and

puni shmrents were i nposed. See Cote v. State, 760 So. 2d at 166.

In M. Cote's case, unlike in State v. Giffith and King v.

State, the state, not the defendant, M. Cote, sought to set
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asi de the voi dabl e judgnents after the fact, pursuant to Cote's
notion to dismss, such that the state, not Cote, had waived the
ability to void the voidable judgnents and sentences by failing
to object at the tine of the first prosecution and sentences

i mposed by the juvenile division of the circuit court pursuant to
the indirect crimnal contenpt orders. Unlike in State v.

Giffith and King v. State, wherein there had been a single

prosecution and conviction and the defendant was seeking to
overturn the conviction, M. Cote sought to set aside the second
prosecuti on and second sanction inposed on himbased on a single
of fense or sanme conduct, which were both contrary to the
protections prom sed by the double jeopardy cl ause, see U S.

Const. anend. V; Art. |, §8 9, Fla. Const.; N.T. v. State, 682 So.

2d 688 (Fla. 5th DCA 1996), under which M. Cote tinely had
asserted his right to in the trial court. Therefore, it was

i ncunbent on the state to have objected to the indirect crimnal
contenpt proceeding in the circuit court, juvenile division, in
order to preserve its authority to prosecute M. Cote's all eged
violation of his juvenile sanction in the crimnal felony

di vi si on based on the sanme conduct. Accordingly, the state

wai ved its challenge to the juvenile contenpt judgnents by
failing to object to the proceedings in the juvenile division
and, therefore, the otherw se voi dabl e contenpt judgnents and
sent ences shoul d have stood such that Cote's prosecution for both
indirect crimnal contenpt in the circuit court, juvenile

division, and a violation of community control in the circuit
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court, crimnal felony division, based on the sanme conduct
violated his constitutional guarantee agai nst doubl e jeopardy.

See N.T. v. State, 682 So. 2d 688, 689-691 (Fla. 5th DCA 1996).

Plainly, the trial court's erroneous denial of M. Cote's notion
to dism ss was not harml ess inasnuch as he was substantially
prej udi ced t hereby because he pleaded guilty to violations of
community control based on the sanme conduct that he already had
been prosecuted and punished in indirect crimnal contenpt
proceedi ngs after which he was sentenced to seven years in prison
suspended in lieu of two years community control followed by five
years of probation in case nunber 97-670F

Thus, the Second District Court of Appeal's decision in Cote
v. State, No. 2D98-04438 (Fla. 2d DCA), reh'g denied, (Muy 8,

2000), (2-1 decision)(Fulnmer, ACJ, dissenting) is in express and
direct conflict with the Fifth District Court of Appeal's
decision in NNT. v. State, 682 So. 2d 688 (Fla. 5th DCA 1996) on

t he sane question of |aw regardi ng whet her prosecution for both
indirect crimnal contenpt in the juvenile division of the
circuit court and a violation of comunity control in the
crimnal felony division of the circuit court based on the sane
conduct viol ated constitutional guarantee agai nst double

j eopardy. Accordingly, this Court should exercise discretionary
jurisdiction, pursuant to Fla. R App. P. 9.030(a)(2) (A (iv),
guash the Second District Court of Appeal's decision and review
Petitioner's case on the nerits, thereafter, reversing the trial

court's orders denying Petitioner's notion to dism ss, revoking
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his juvenile delinquency adjudication and di sposition, and
sentencing Petitioner to 72 nonths in prison suspended in |ieu of
M. Cote successfully conpleting 2 years community control

foll owed by 5 years of probation, after which his original
juvenil e adjudication of delingquency and di sposition should be
rei nposed in case 97-670-F, together with credit for any tine

served on conmmunity control and probation in the interim

a7



CONCLUSI ON

Petitioner, RONALD COTE, based on the facts, argunents, and
citations to legal authorities presented herein, requests that
this Court exercise discretionary jurisdiction, pursuant to Fla.
R App. P. 9.030(a)(2)(A)(iv), to review the Second District
Court of Appeal's decision in Cote v. State, No. 2D98-04438 (Fl a.

2d DCA), reh'g denied, (May 8, 2000), which expressly and

directly conflicts with the Fifth District Court of Appeal's
decision in N.T. v. State, 682 So. 2d 688 (Fla. 5th DCA 1996) on

t he sane question of |aw regardi ng doubl e jeopardy and,
thereafter, quash the Second District Court of Appeal's decision
and review Petitioner's case on the nerits, thereafter, reversing
the trial court's orders denying Petitioner's notion to dismss,
revoki ng his juvenile delinquency adjudication and di sposition,
and sentencing Petitioner to 72 nonths in prison suspended in
lieu of Cote successfully conpleting 2 years comrunity contr ol
followed by 5 years of probation, after which his original
juvenil e adjudication of delingquency and disposition should be
rei nposed in case 97-670-F, together with credit for any tine

served on community control and probation in the interim

Respectful ly submtted,

JAMES MARI ON MOORMAN RI CHARD P. ALBERTI NE, JR
Publ i ¢ Def ender Assi st ant Publ i c Def ender
Tenth Judicial Crcuit Fl ori da Bar Nunber 365610
(863) 534-4200 P. O. Box 9000- PD

Bartow, FL 33831
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APPENDI X

PAGE NO

A Copy of Second District Court of Appeal decision in Cote v.
State, 760 So. 2d 162 (Fla. 2d DCA), reh'g denied, (May 8, 2000),
(2-1 decision)(Fulnmer, ACJ, dissenting)

B. Copy of Order Denying Modtion for Rehearing in Cote v. State,
No. 2D98-04438 (Fla. 2d DCA March 17, 2000), rehrg den., My 8,
2000

O

Copy of Fifth District Court of Appeal decision in N.T. v.
State, 682 So. 2d 688 (Fla. 5th DCA 1996)
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