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STATEMENT OF THE CASE AND FACTS

TRI AL
This Court summarized the facts of the crinmes on direct

appeal as foll ows:

On February 18, 1994, Pam Edwards, a senior at
Eckerd College in St. Petersburg, Florida, drove to
the Ocal a National Forest, where she net her brother,
John Edwards, a freshman at Florida State University
in Tall ahassee, Florida. The two planned on canpi ng
in the forest for the weekend and eventually decided
to canp in Hopkins Prairie. They were setting up canp
when Loran Cole briefly stopped by their canpsite.
Col e soon returned to the canpsite, introduced hinsel f
as "Kevin," and hel ped them set up canp. After John
and Pam ate di nner, Cole and WIIliam Paul canme to the
Edwar ds' canpsite. Paul was carrying a wal ki ng stick
and was introduced to the Edwards as Col e's brother.
The four sat around the canpfire, and at about 10:45
p.m, they decided to walk to a pond.

The four wal ked for a while but never found the pond.
| nstead, Cole junped on Pam and knocked her to the
ground. She got up and tried to run; however, Cole
caught her, hit her on the back of the head,
handcuffed her, and threw her down on the ground

Meanwhi | e, John had taken Paul's wal ki ng stick and was
hitting himwth it. Col e then hel ped Paul subdue
John and noved John on the ground next to Pam \hile
they lay close to each other on the ground, John
apol ogi zed to Pam for having exposed them to the
dangers of these two strangers. Cole told the Edwards
that he wanted to take their cars, and he went through
their pockets and took their personal property,
including their jewelry.

Paul took Pam up the trail, and he was conpl aining
about his hand and head, which were injured in the
altercation with John. Pam coul d hear Cole asking

John why he hurt Cole's brother and could hear John
grunt a few times. Cole then cane to where Pam and
Paul were sitting and told them that they were going
to wait until John passed out. Col e called back to

1



John several times, and John responded by npaning.
Eventually, Cole told Pam he was going to nove John
off the trail and tie him up. Pam then heard
sonet hing that resenbl ed a gaggi ng sound. When Col e
returned, he said that John nust be having trouble
with his dinner, hinting that John was vom ting. John
di ed that night froma slashed throat and three bl ows
to the head, which fractured his skull. The injury to
the throat caused a loss of blood externally and
internally into John's | ungs.

Pam Paul, and Cole then started wal ki ng back to
Col e's canpsite. On the way, they wal ked past John,
and he was not noving. At the canpsite, Cole forced
Pam to sl eep naked by threatening her that unless she
cooperated, she and John would be killed. Cole then
forced her to have sexual intercourse with him

The next norning, Cole went to check on John and
told Pam that John was fine. Cole left the canpsite
to purchase marijuana. When he returned, the three
smoked marijuana, and Cole again forced Pam to have
intercourse with him After eating dinner, they
packed up as much of the camp as would fit into the
backpacks carried by Cole and Paul. Cole then gagged
Pam and tied her to two trees. Cole and Paul left in
Pami s car and went to a friend' s trailer, where they
spent the night. The two |left several itens of John
Edwar ds' per sonal property at t he trailer.
Thereafter, Cole and Paul returned Pamis car to the
Ocal a National Forest and took John's car, a Geo
Metr o.

By the early norning on Sunday, Pam was able to
free herself of the ropes. She did not nove because
she was afraid that if Cole and Paul returned and she
was not there, they would hurt John. She stayed in
that spot until daylight and tried to find John. When
she was wunable to find him she flagged down a
nmot ori st, who took her to call the police. The police
returned with Pamto the scene, and the police | ocated
John's body. The body was face down and was covered

with pine needles, sand, debris, and small, freshly
cut palmfronds. Both of his hands were in an upward
fetal position; there was a shoestring ligature

around his left wist and a shoestring partially

2



Col e

On di

wr apped around his right wist.

Police thereafter arrested Paul and Cole in Ccal a
on Monday, February 21, 1994. Paul and Cole were
i ndi cted on charges of first-degree nmurder, two counts
of kidnapping (sic) with a weapon, and two counts of
robbery with a weapon. Cole was also indicted on two
counts of sexual battery. Paul pl eaded nolo
contendere to the charges and was sentenced to life in
prison wthout possibility of parole for twenty-five
years on the murder charge and concurrent ternms on the
remai ni ng charges. After a jury trial, Cole was found

guilty on all counts of the indictnment. A
penal ty- phase hearing was held, after which the jury
unani nously recommended death. Finding four
aggravat ors, [footnote om tted], no statutory

mtigators, and two nonstatutory mtigators, [footnote
om tted] the trial court followed the jury's
recomendati on and sentenced Cole to death.

v. State 701 So. 2d 845, 848-850 (Fla. 1997).
rect appeal, Cole raised fourteen issues. They were:

(1) Whether the trial court abused its discretion in
allowing a portion of Pam Edwards' testinmony to be
read back to the jury; (2) whether the trial court
erred in conducting portions of the trial in the
def endant's absence; (3)whether the jury's sentencing
recomendati on was tainted by inmproper victiminpact
testi nony; (4) whether the death penalty is
proportionate; (5) whether the trial court erred in
denying Cole's motion for mstrial after a wtness

referred to Cole's "history"; (6) whether the tria
court erred in denying Cole's nmotion for change of
venue; (7) whether the trial <court erred in
overruling Cole's objection to the introduction of
several photographs; (8) whether the trial court
erred in denying Cole's notion to suppress; (9)

whet her the trial court erred in admtting a stick
purported to be the one carried by Paul; (10) whether
the trial court erred in failing to adequately
instruct the jury; (11) whether the trial court erred
in denying Cole's pretrial motions not to allow the
State to proceed on both preneditated and felony
mur der ; (12) whether the trial court erred in

3



i nposi ng an order of restitution which included travel
expenses for a State w tness; (13) whether Cole's
sentences on the noncapital offenses are illegal; and
(14) whether section 921.141, Florida Statutes (1993),
is constitutional.

Cole v. State, 701 So. 2d at 850 n.3. All relief was denied.
ld. at 856.

Cole filed his instant Rule 3.850 notion in the | ower court
on Septenber 27, 1999. (R 408-457). On February 18, 2000, after

a Huff hearing, the Honorable WIIliam Swi gert denied nobst of

those clainms summarily. (R 915-937).! An evidentiary hearing was
held on May 15, 2000, after which Judge Swi gert denied the

remai nder of Cole's clains.

1

This order appears in the record twice - at pages 915-937, and,
again, as an appendix to the Final Order Denying Defendant's
Amended Mbtion to Vacate Judgenents of Conviction and Sentence
i ssued on May 24, 2000, at pages 1202-24.



PO NT _ONE:

Subcl aim 1.

Subcl ai m 2.

The trial court did not err when it summarily

denied Cole' s specified claims of ineffective
assi stance of counsel. Cole has not carried is
burden to show deficient performance or prejudice
inregard to any of the seven subcl ainms he raises

her ei n.

Trial counsel presented extensive evidence of
Cole’'s history of drug and al cohol abuse, both
past and at the time of the crinmes. Any
additional evidence of such would have been
nmerely cunul ative. Counsel is not ineffective
for failing to present cunul ative evidence even
where it provides nore detail. Cole was not
entitled to an evidentiary hearing on this claim
of ineffective assistance of counsel which was

clearly refuted by the record.

Trial counsel presented extensive evidence of
Col e’ s chil dhood and upbringing. He did not call
Cole’s nother to testify on these issues because
Cole directed him not, and he had evidence

sufficient, if believed by the jury, to establish



Subcl ai m 3.

Subcl ai m 4.

t hese matters. Moreover, this evidence was nerely
cunmul ati ve. Cole was not entitled to an
evidentiary hearing on this claimof ineffective

trial counsel which was refuted by the record.

Cole’s claimthat his attorney was ineffective in
not correcting the prosecutor’s argunent to the
jury that the co-defendant’s hand was broken
making it unlikely he would use it to kill the
victim Thi s IS procedural ly barred as
prosecutorial m sconduct issues should be raised
on direct appeal. Neither is there nerit to the
claimfor the comment was |legitimte conment on
the evidence adduced at trial. Mor eover, any
error was harmess due to the overwhelm ng

evi dence of Cole s guilt.

Cole’s trial attorney did not render ineffective
assistance in failing to ask that the heinous,
atrocious, or cruel jury instruction include a
l[imtation that only the actions occurring while
the victim is conscious can be considered in

regard to this aggravator. This claim is



Subcl ai m 5.

procedurally barred because it was raised on
direct appeal and will not be relitigated under
t he guise of ineffective assistance. It is also
wi thout nerit as the record shows that the victim
was conscious and suffered a horrible, painful
death. In any event, Cole cannot show prejudice
as the three remini ng aggravat ors overwhel mthe

conparatively mnuscule mtigation.

Trial counsel was not ineffective in failing to
place the life sentence given Co-defendant Paul
before the jury. Counsel was following Cole’s
directive in this regard, and thus, did not
render deficient performance. Moreover, Paul’s
cul pability was much |ess than Cole’'s, and so,
the life sentence would not mtigate Cole’s
actions. Cole can show no prejudice sufficient to
nmeet the Strickland standard due to the
overwhel m ng evidence of his greater role in
these horrible crimes, as well as conparison of
the four strong aggravators to the relatively
insignificant mtigation. Thus, the record

conclusively defeats this claim and it was



Subcl ai m 6.

Subclaim?7.

properly summarily deni ed.

Col e has not carried his burden to show that his

trial counsel rendered deficient perfornmance by
not asking for another attorney to assist himin
Col e’ s case. Cole’'s 3.850 claimis conclusory
and insufficient on which to base any relief.
Col e has not adequately alleged how a second
attorney woul d have benefitted him so
significantly as to have changed the outcome of
the proceedings in his favor. The claimis also
without nerit in that as trial counsel admtted
bel ow, Cole’'s case is not conplex. Having failed
to sufficiently al | ege ei t her defi ci ent
performance or prejudice, much less both as is
required by Strickland, he is entitled to no

relief.

The record conclusively refutes Cole’s claimthat
his trial counsel was ineffective in failing to
object to two hearsay statenents at trial. M.
Jackson’s statement was not one bolstering Pam

Edwards’ credibility and was cunul ati ve to ot her



PO NT_TWO

properly admtted evidence. Officer Jicha's
statenent was made as she expl ai ned why she was
i nvestigating an incident which occurred out of
her jurisdiction. The jury had anple opportunity
to assess Ms. Edwards’ credibility. Any conpl ai nt
about these statenments should have been nmade on

appeal and is procedurally barred.

The trial court did not err in denying the claim
that trial counsel’s failure to request jury
instructions on the nental health statutory
mtigators rendered him ineffective. Col e
conceded at trial that no statutory mtigators
applied, and he has presented no authority
hol ding that in the face of such a concession, it
is error for a trial judge not to give
instructions on the statutory mtigators. This
issue is procedurally barred because it could
have been raised on direct appeal, and couching
it in the guise of ineffective assistance of
counsel does not avoid that bar. The claimis
al so without nerit. Cole’'s expert did not testify

t hat whatever brain damage and possible nental



PO NT THREE:

illness Cole had was of such a nature and
severity to prevent him from appreciating the
crimnality of his conduct, or to conform his
conduct to the law, or that he was under extrenme
enoti onal and nental distress at the time of the
crinme. Cole’s malingering with this expert
affected the expert opinion testinony avail able
to himat trial. Thus, there was no evidence to
support such instructions. WMoreover, Col e cannot
denonstrate prejudice in regard to this matter as
the overwhel m ng aggravation far exceeds the

relatively weak mtigation.

The trial court did not err in denying the claim
that trial counsel was ineffective for failing to
hire a neuropsychologist to exam ne Cole and
testify at trial. Cole has not denonstrated that
a neuropsychol ogi st was necessary to determ ne
the extent of his nmental illness and brain
danmage. Nonetheless, trial counsel hired one.
Counsel had no reason to believe that expert was
in any manner ineffective. Col e has not shown

that his counsel’s performance in regard to this

10



PO NT_FOUR

expert was deficient. Neither has he denpnstrated
pr ej udi ce. The four strong aggravators so far
out wei gh the nental health mtigation, even were
it classified as statutory rat her t han

nonstatutory as found by the trial court.

Cole received a conpetent neuropsychol ogi cal
eval uation. That the expert reviewed and relied
upon tests perfornmed by other experts does not
render his evaluation deficient. Mreover, Cole
has not denonstrated that a neuropsychol ogi st was
necessary to determ ne the extent of his nmenta
illness and brain damage. Nonetheless, trial
counsel hired one. Certainly, Cole’'s malingering
contributed to an inability to make this type of
di agnosis. In any event, Cole can denonstrate no
prej udi ce. The four strong aggravators so far
outwei gh the nental health mtigation, even were
it classified as statutory rat her t han
nonstatutory as found by the trial court, that
there is no possibility that a life sentence

woul d have been i nposed.
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PO NT _FI VE:

PO NT _SI X:

The trial court correctly excluded the testinmony

of proposed defense expert Dr. Dees, allowi ng it
to be proffered. There is no requirenent that
additional testinony nust be accepted nerely
because it differs fromthat of the expert trial
counsel used. Any difference was in the degree
of inmpairment - a factor which Cole’s malingering
made difficult to determne at the tinme of his
eval uation by Dr. Berland. Moreover, Cole cannot
show prejudice. G ven the wunaninmus death
recommendati on and that four strong aggravators
were wei ghed against little mtigation, had the
two nental state statutory mtigators been found,
there would have been no reasonable possibility

t hat the sentence woul d have been life.

The trial court did not err when it denied Cole’'s
specified clains of ineffective assistance of
counsel after an evidentiary hearing. Cole has
not carried is burden to show deficient
performance or prejudice in regard to any of the

five subclainms he rai ses herein.
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Subcl ai m 1. The trial court correctly denied Cole’s claim

Subcl ai m 2.

that his attorney was ineffective because he did
not personal |y I ndi vidual |y question five
eligible jurors during the second round of jury
sel ecti on. Al'l of the prospective jurors were
t horoughly questioned. That the prosecutor and
t he judge asked the questi ons of the subject five
does not render defense counsel’s performance
deficient in not also inquiring of them [In the
absence of a specific omtted question which
prejudiced Cole, his <claim is insufficient.
Mor eover, he has utterly failed to show

prejudi ce, and there is none.

The trial court did not err when it denied Cole’'s
claimthat his attorney was ineffective when he
acquiesced to Cole’'s directive not to use a
perenptory challenge to renove a particular
juror. Cole was well aware of his attorney’s
obj ection to Juror Cutts, and the reason for it,
i.e., the jurors occupation. Counsel’s tactica

deci sion, conporting with his client’s directive,

was not deficient performance. Neither has Cole

13



Subcl ai m 3.

Subcl ai m 4.

denonstrated prejudice.

Trial counsel was not ineffective for failing to

call the co-defendant at trial. The matters Col e
claims the co-defendant could have testified to
were introduced at trial through other w tnesses
and/ or evidence. Counsel’s tactical determ nation
that based on the deposition taken of the co-
defendant, it was too risky to call him was not
deficient performance. Moireover, Cole did not
want his attorney to call the co-defendant. Cole
has not shown any prejudice from the tactical

decision not to call the co-defendant.

The trial court correctly denied Cole' s claim
t hat hi s att or ney render ed prejudicially
deficient assistance in failing to object to a
phrase used in t he prosecutor’s openi ng
statement. Counsel made a tactical decision not
to object to this in order to avoid calling nore
attention to it. Moreover, at the end of the
openi ng statenent, counsel noved for a mstrial,

but rejected the curative offered to avoid
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Subcl ai m 5.

PO NT VI I:

enphasi zi ng t he statenment. Col e has denpnstrat ed
neither deficient performance nor prejudice.
Further, the issue is procedurally barred as
prosecutorial msconduct issues are properly

rai sed on direct appeal.

Trial counsel’s decision to call a State w tness
as a Defense wtness was not defi ci ent
perfor mance. The rules of evidence precluded
presentation of the testinmony the defense want ed
pl aced before the jury on cross exam nation of
the State’ s witness. Trial counsel mde a
reasonabl e, tactical decision to call the w tness
for the defense even though it cost him opening
and rebuttal closing argunent. Cole has shown no

prej udi ce.

The trial court did not err in denying Cole’'s
nmotion to rel ease senen sanples to be tested for
a DNA match with the co-defendant. This issue is
procedurally barred for failure to raise it at
trial or on appeal. The evidence presented at

trial clearly shows that Cole, not the co-
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PO NT VI

PO NT | X:

def endant, raped Ms. Edwards. | ndeed, Cole’s
confession to that crinme was admtted in evidence
at trial. Further, Cole has shown no prejudice
in regard to the nurder because even if the co-
def endant al so raped Ms. Edwards, sanme woul d not
mean that she was confused about who killed her
brother at an earlier tinme. Mor eover, the

evi dence overwhel m ngly establishes Cole’s guilt.

Cole did not carry his burden to prove that the
penalty phase or postconviction courts permitted
nonstatutory aggravators to be presented and
considered. The issue is procedurally barred as
to the penalty phase because it could have been
rai sed on appeal. It is procedurally barred as
to both the trial and postconviction courts
because the issue was not properly raised in
those courts. Mreover, Cole has shown no

prej udi ce.

The trial court correctly denied Cole’ s Brady

claim Prosecutor King did not state that he did

not call the co-defendant at trial because he

16



PO NT X:

PO NT Xl :

t hought the co-defendant woul d take the bl ane for
the crimes. The evidence to the contrary was not
credible. The prosecutor never felt that it was
possi bl e that the co-defendant slit M. Edwards’
throat. This Court should uphold the credibility
determ nati on made by the postconviction court.
The trial evidence established that Cole killed
M. Edwards by slitting his throat, and there is
no credible reason to believe that the co-
def endant woul d have testified favorably to Cole.

He has not net any of the three Brady prongs.

The trial court correctly denied Cole’ s claim
that he should be permtted to interview his
jurors. He raises no specific allegations of
juror msconduct. The due process claim is
procedural ly barred because it was not raised on

appeal. It is also legally insufficient.

Cole’s claimthat Florida Statute 921.141(5) is

vague and overbroad because it does not
adequately instruct the jury in the consideration

of aggravators and mtigators was <correctly
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PO NT Xl |

deni ed. Jury instruction issues are barred on
post convi ction notion because they should have
been raised on direct appeal. Counsel is not
ineffective for failing to object to the standard
i nstructions. Nei t her is Cole’'s automatic
aggravator claimproperly before this Court in a
postconviction proceeding; it is also wthout
merit. Li kewi se, Cole's burden-shifting and
wei ghi ng conplaints are procedurally barred and

meritless.

Col e has demonstrated no harnful error, and so,
there is no cunulative error. Even if sone
errors occurred, they do not cunul atively entitle
Cole to relief. To the extent that the alleged
errors could have been raised on appeal, this

claimis procedurally barred.

Cole is entitled to no relief.

18



PO NT |

THE TRI AL COURT DI D NOT ERR | N SUMVARI LY DENYI NG COLE’ S

SPECI FI ED CLAI MS OF | NEFFECTI VE ASSI STANCE OF PENALTY

PHASE COUNSEL.

The standard of review of Rule 3.850 summary denial is
conpetent, substantial evidence. Diaz v. Dugger, 719 So. 2d
865, 868 (Fla. 1998). The subject subclainms were denied w thout
hol di ng an evidenti ary hearing. Thus, the conpetent, substanti al
evi dence standard applies.

To show ineffective assistance of trial counsel, the
def endant nust show that his counsel’s performance, including
both acts and om ssions, fell outside the wde range of
reasonabl e professional assistance. See Robinson v. State, 707
So. 2d 688, 695 (Fla. 1998); Kennedy v. State, 547 So. 2d 912
(Fla. 1989). There is a strong presunption that counsel
rendered effective assistance, and the defendant carries the
burden to prove otherw se. 1d. The distorting effects of

hi ndsi ght nust be elim nated, and the action, or inaction, mnust
be evaluated from counsel’s perspective at the tine. Id. See
Strickland v. Washi ngton, 466 U. S. 668, 690 (1984). Even if the
def endant shows deficient performance, he nust also prove that
the deficiency so adversely prejudiced him that there is a
reasonable probability that except for the deficient

performance, the result would have been different. 1d.; Gorham
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v. State, 521 So. 2d 1067, 1069 (Fla. 1988)(citing Strickl and,

466 U.S. at 687).
Reasonabl e strategi c decisions of trial counsel will not be
second- guessed. Haliburton v. Singletary, 691 So. 2d 466 (Fla.

1997). “’Strategic decisions do not constitute ineffective
assistance if alternative courses of action have been consi der ed

and rejected.’” Rutherford v. State, 727 So. 2d 216 (Fla. 1998),
quoting, State v. Bolender, 503 So. 2d 1247, 1250 (Fla. 1987),
cert. denied, 484 U S. 873 (1987). “To hold that counsel was

not ineffective[,] we need not find that he made the best
possi bl e choice, but that he made a reasonable one.” Byrd v.
Armontrout, 880 F.2d 1, 6 (8th Cir. 1989). Trial counsel
“cannot be faulted sinply because he did not succeed.” Alford
v. Wainwighht, 725 F.2d 1282, 1289 (11th Cir.), nodified, 731
F.2d 1486, cert. denied, 469 U S. 956 (1984). A defendant is
“not entitled to perfect or error-free counsel, only to
reasonably effective counsel.” Waterhouse v. State, 522 So. 2d
341, 343 (Fla. 1988), cert. denied, 488 U S. 846 (1988).

In reviewing clains of ineffective assistance of counsel,
this Court “defer[s] to the trial court in respect to findings

of fact .” Cherry v. State, 25 Fla. L. Wekly S719, S721

(Fla. Sept. 28, 2000). Revi ew of “whether counsel was
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ineffective and whether the defendant was prejudiced by any
i neffective assistance of counsel are questions of m xed | aw and
fact." 1d. This standard of review is applicable to Cole’'s
ineffective assistance of counsel issues. See id.
1. COLE'S CLAIM THAT TRI AL COUNSEL FAILED TO
PRESENT EVI DENCE OF COLE’' S HI STORY OF DRUG AND
ALCOHOL ABUSE WAS CORRECTLY DENIED W THOUT AN
EVI DENTI ARY HEARI NG.

Col e conplains that the trial judge should have held an
evidentiary hearing on his 3.850 claimthat his trial attorney,
Don deason, failed to investigate and present evidence of
Cole’s history of drug and al cohol abuse. (1B 13). He proceeds
to recount that Cole’'s mother, Ann, first caught him drinking
al cohol at age 10, that a friend of Cole’ s saw him*use drugs on
over one hundred occasions,” including “drugs such as speed
balls,” and that this friend knew of “Cole’s mental instability,
and the way drugs affect his behavior.” (1B 13). He al so
conplains that M. d eason did not present docunents referencing
“drug and al cohol abuse” in “his OChio and Florida prison
records.” (1B 14). He clainms “this informati on was available if
counsel investigated,” (1B 14), but fails to give any record
citation or allege that any such docunment was attached to his

mot i on.

As the trial judge, the Honorable WIlliam T. Sw gert,
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explained in his detailed order denying an evidentiary hearing
on this claim M. deason presented “extensive evidence” of
Col e’ s history of drug and al cohol abuse, past abuse, “as well
as evidence of alcohol and drug use at the tine of the crinme .

.7 (R 922, 923). That evidence included the testinony of
Cole’'s sister that Cole had a drug problem dating back to age
12, and testinmony from his foster nother that Cole had al cohol
and drug problenms when he lived with her and that Cole had a
| ong-term probl em which continued after he left her hone. (R
923). Moreover, at trial, Allen Detw ler testified that he took
Cole to a store shortly before the subject crimes, and Cole
bought a case of beer. Victim Pam Edwards testified that Cole
told her that he had a lot to drink and added that his canpsite
was strewn with enmpty beer cans. M. Edwards also related that
she saw Col e snmoke marijuana during her captivity by him and
Danielle Zimrerman testified that she saw Col e snoking the drug
after the nmurder. (R 923). In addition, Defense Expert, Dr.
Berland, testified to Cole’s nental illness and the effects of
drugs and al cohol on soneone with Cole’ s problens. (R 923).
Thus, as Judge Swigert held, “[a]ny additional evidence of drug
and al cohol use would have been cunulative.” (R 923). See
Jennings v. State, 583 So. 2d 316, 320-21 (Fla. 1991).

It is not negligent to fail to call everyone who may
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have i nformati on about an event. Once counsel puts on
evidence sufficient, if believed by the jury, to
establish his point, he need not call every wtness
whose testinony m ght bolster his position. . . . The
appropriate |egal st andar d i's not error-free
representation, but ‘reasonabl eness in all t he
circumstances, applying a heavy neasure of deference

to counsel’s judgnments.’

583 So. 2d at 321. At Jennings penalty phase, evidence fromone
wi tness indicated that Jennings “staggered” and said “sonething
i ke, oh, | am so drunk,” and another clainmed to have seen
Jenni ngs consune “about a gallon and a half of beer” within a
few hours of the crine. Id. Finding this evidence sufficient
to establish the intoxication point if believed by the jury,
this Court agreed that trial counsel’s performance was not
deficient for failure to present the additional evidence of
i nt oxi cation about whi ch Jenni ngs conpl ai ned in hi s
postconviction notion. |d.

The al |l eged addi ti onal evi dence of al cohol and drug use and
abuse in Cole's case does not add anything of substance to the
evi dence presented in mtigation at trial. The nost that can be
said for it is that it may provide a bit nore detail. Thus, it
is merely cunulative and does not establish ineffective
assi stance of counsel. Jennings. See Clisby v. State, 26 F.3d

1054 (11th Cir. 1994).

Moreover, it is clear that Cole was not entitled to an
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evidentiary hearing on this claim? In Hill v. Dugger, 556 So.

2d 1385, 1387-88 (Fla. 1990), the defendant clainmed his counsel

was ineffective Dbecause he failed to present “critica

m tigating evidence” of intoxication and nental condition. Hill

had affidavits from additional famly nenbers and friends who
woul d have given nore details of “his fam |y background and drug
use.” Id. He al so sought to buttress the intoxication clains
with reports fromtwo nental health professionals stating that
Hill's conduct “was the result of cocaine ingestion, his bel ow
average intelligence, and Jackson’s dom nation.” Id. Hill even
submtted an affidavit fromthe nmental health professional who
testified at trial to the effect that given the additional

informati on, he would “now testify that Hill suffered from
extreme mental disturbance at the time of the offense and that
his poor mental ability inpaired his judgnment sufficiently to
inpair his capacity to appreciate the crimnality of his conduct

and to conform his conduct to the requirenments of law.” 1d.

2

Further, at penalty phase Col e “unequivocally” said that he did
not want his nother, who is now alleged to have been one from
whom such evidence should have been obtained, to testify. (R
926). A defendant has the right to refuse to call potenti al
mtigation witnesses. Cole has not carried his burden to all ege
facts that, if proven, would show that no reasonable trial
counsel would have conplied with his client’s firmy expressed
instruction not to call his nother at the proceeding. Thus, he
is entitled to no relief. See Strickl and.
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Finally, trial counsel submtted an affidavit admtting his
i neffectiveness. Id.

This Court wupheld the trial court’s conclusion that
counsel’s performance was not deficient. 1d. |Indeed, the issue
did not warrant an evidentiary hearing! I1d. The additional
details relating to substance abuse supplied in Cole s pleading
pale in conparison to the details - supported by affidavits and

prof essi onal reports - found legally insufficient to require an

evidentiary hearing in HIll. As in Hll, the evidence at issue,
even if proved, “is nothing nore than cunul ative to the evidence
al ready presented to the jury.” Id. at 1389. Cole is entitled

to no relief both because the alleged additional evidence is
merely cunul ative and the allegations alleging failure to find
and/ or present the additional evidence support neither a
determ nati on of deficient performance nor prejudicial inpact,
much | ess both as required by Strickland. See Hill, 556 So. 2d

at 1389.

2. COLE'S CLAIM THAT TRI AL COUNSEL FAILED TO
PRESENT EVI DENCE OF COLE' S CHI LDHOOD ABUSE AND
POOR UPBRI NGl NG WAS CORRECTLY DENI ED W THOUT AN
EVI DENTI ARY HEARI NG.
Cole conmplains that trial counsel did not present his

mot her, Ann Cole, and his “closest sister,” Charlie MCue, to
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testify of “enotional abuse” Cole clainms to have suffered as a
child. (IB 16-17). He clains that his attorney presented
evidence showing that “Cole grew up under ‘fairly normal’
ci rcunst ances.’” (IB 17). He says his attorney should have
i nvestigated and presented evidence of “how her [Ann Cole’s]
bi zarre behavior affected M. Cole.” (IB 17).

Cole admits that at trial, his attorney presented
substanti al evidence of Ann Cole’'s bad habits, crazy actions,
and the “fact that those who knew Ann Cole believed she had
mental problens,” but conplains that he failed to investigate
how her “deranged behavior” affected Cole. (1B 17). He al so
clainms that had counsel “made a genuine effort” to contact Ms.
McCue, “he would have learned that . . . Cole’s uncle . . . lit
M. Cole's hands on fire as punishment.” (1B 18). He also
conplains that other unidentified famly nenmbers, fornmer
friends, and fornmer neighbors could have offered information
about “Col e’ s past drug use, famly history of mental illness,
and head injuries.” (IB 18).

Col e adds that one friend said that Cole said that he had
suffered physical and sexual abuse at an early age. (1B 18).
Obvi ously, since Cole told this friend about such abuse, he
could have told his own attorney about it, and any failure to

fully and conmpletely disclose all information relevant to this
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clai m undercuts any claimthat his attorney’s perfornmance was
deficient for failing to uncover this informati on. Moreover, in
the 3.850 notion, the only statenment regarding alleged sexual
abuse is that Col e said he was abused. This is no different than
the claim presented at trial and rejected at that tine and
provi des no basis for relief in this postconviction proceedi ng.

As the postconviction court wote in his order, “extensive
evi dence of defendant’s chil dhood abuse and poor upbringing”
were presented during the penalty phase of Cole’'s trial. (R
924). Cole’'s sisters and father testified, and Cole hinself
specifically and adamantly stated that he did not want his
not her to testify. (R 925-26). The testinony covered physical
abuse, transient and unstable |ifestyle, and substance abuse by
both Col e and his parents. (R 925-26).

“1t is not negligent to fail to call everyone who nay have
i nformati on about an event. Once counsel puts on evidence
sufficient, if believed by the jury, to establish his point, he
need not call every w tness whose testinmny m ght bolster his
position.” Jennings v. State, 583 So. 2d 316, 320-21 (Fla.
1991). Finding the evidence presented sufficient to establish
t he defense’s point if believed by the jury, this Court refused
to declare trial counsel’s performance deficient for failure to

present the additional evidence on the issue. Id.
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The all eged additional evidence of abuse and lifestyle in
Cole’s case adds nothing of significance to the evidence
presented in mtigation at trial. The best view of it for the
defense is that it may provide a bit nore detail in those areas.
Thus, it is merely cunul ative and does not establish ineffective
assi stance of counsel. Jennings. See Clisbhy v. State, 26 F.3d
1054 (11th Cir. 1994). Cole is entitled to no relief as the
facts he has alleged, even if true, do not establish deficient

performance or prejudice in this case.

3. COLE'S CLAIM THAT TRI AL COUNSEL PERFORMED
DEFI CI ENTLY BY FAILING TO OBJECT TO THE
PROSECUTOR S COMVENTS DURI NG CLOSI NG ARGUMENT WAS
CORRECTLY DENI ED W THOUT AN EVI DENTI ARY HEARI NG
Col e conplains that his trial counsel did not object to the
prosecutor’s closing argunment submitting that the Co-Defendant
did not stab the victim because his hand was broken. (IB
21-22). He says the Co-Defendant’s hand injury was not as
severe as the prosecutor suggested. (IB 22). Cole clainms that
this argunent was not only m sleading, but was based on facts
“not in evidence” and “not true.” (1B 22). According to Col e,
his attorney should have refuted this claimin his own closing

argunment and shoul d have poi nted out that the Co-Defendant could

have stabbed the victimwith his other, dom nant hand. (1B 23).
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The postconviction court wote:

Paul ' s hand was not broken. However, it is also

clear that Paul’s hand was badly injured . . . [and]
Pam Edwards testified that Paul was noaning and said
he thought his hand was broken. . . . She also
testified that Defendant had her roll a joint for Paul
because his hand was cut and swoll en. .. . John
Tonson (sic) testified that . . . Paul was in pain and
that his hand was swollen and ‘quite large.” . . .
Mary Ganble testified that . . . his hand was ‘very
swol l en up’ and ‘he could barely nove it.” . . . The

evi dence denonstrates that even though Paul’s hand was

not broken, it was injured to the point that he may

have had difficulty using it. Therefore, even though

t he prosecutor’s statenment that Paul’s hand was broken

was technically incorrect, it was not prejudicial to

the outcome. . . . Clains of ineffective assistance

of counsel are insufficient[ly] pleaded when they fail

to allege facts to denonstrate deficient performance

and prejudice.
(R 1214-15). Cole argues wth this finding of the
postconviction court, claimng that “the evidence shows
prejudi ce” because the prosecutor “m srepresented the facts.”
(1B 23-24).

The prosecutorial statenment at issue is: “Nowthis guy with
a broken hand is going to get this knife out of his pocket, get
it open, go back, cut John Edwards’ throat, and then get it back
in his pocket, with a broken hand?” (R 1214). This issue is
procedural ly barred because it could have been raised on direct

appeal. Brown v. State, 755 So. 2d 616, 621 n.7 (Fla. 2000).
See Garcia v. State, 644 So. 2d 59, 62-63 (Fla. 1994)[issue

raised on direct appeal even in absence of contenporaneous
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objection in trial court]. Couching a direct appeal issue in
ternms of ineffective assistance is an inproper attenpt to “have
a second appeal on the nerits,” and is “properly summarily
denied.” Freeman v. State, 761 So. 2d 1055, 1067 (Fla. 2000).

Moreover, even if not barred, the claimnmerits no relief.
In Monlyn v. State, 705 So. 2d 1, 4 (Fla. 1997), the defendant
objected to a closing argunent statement that the defendant
woul d have done the victim®“’a big favor if he had shot him |t
woul d certainly have been a |ess painful death.”” This Court
noted evidence that “there were shotguns available” and held
the argunment to be a proper conmment on the evidence relating to
“Monlyn’s choice of method in committing the nurder.” 705 So.
2d at 5.

The State submits that the Cole prosecutor’s statenent
during closing argument was a fair comment on the evidence
admtted at trial. Pam Edwards testified that Paul repeatedly
conpl ai ned that his hand was broken, and Col e had her do things
for Paul - such as roll a joint for him - because of Paul’s
inability to use his hand due to the injury. Thus, the
prosecutor’s statenent that Paul’s hand was broken was based on
Paul’s own statenments to Ms. Edwards made at the time of the

crinmes. (See R 1582). Mbreover, the thrust of the prosecutor’s

argunment was not that the hand was actually broken, and thus, it
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was physically inpossible for Paul to use it, but was that Paul
believed that it was broken, was treating it as if it was, and
t herefore, would not even attenpt the things that he woul d have
had to have done with that hand in order to slit the throat of
John Edwar ds. There was no prosecutorial mnm sconduct, and
t herefore, no error.

Assuni ng arguendo that the comment was inproper, there was
no prejudice because the coment clearly did not affect the
outcone of the proceeding. The evidence that Cole, not Paul
slit John’s throat is overwhelm ng. See Cole v. State, 701 So.
2d 845, 848-49 (Fla. 1997). Thus, any error was harm ess beyond
a reasonable doubt. Cole is entitled to no relief.

4. COLE'S CLAIM THAT TRI AL COUNSEL PERFORMED
DEFI CI ENTLY BY FAILING TO REQUEST A LIMTING
CONSTRUCTI ON OF THE |INSTRUCTI ON ON HEI NOUS,

ATROCI OUS, OR CRUEL WAS CORRECTLY DENI ED W THOUT
AN EVI DENTI ARY HEARI NG.

Cole conplains that his trial counsel was ineffective
because he failed to request that the heinous, atrocious, or
cruel jury instruction include alimtation that “actions taken
after the victim is unconscious cannot be considered when
considering this aggravating circunstance.” (1B 25). He clains
“[t]here was absolutely no evidence that John Edwards was

conscious during and after the time M. Cole was along with
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him” (1B 26). This issue is procedurally barred because it was
raised and rejected on direct appeal. See Cole v. State, 701
So. 2d 845, 852 (Fla. 1997).

In Cole, this Court stated the issue as: “Cole clains that
the trial court erred ininstructing and finding the aggravating
circunstance . . . heinous, atrocious, or cruel.” Id. at 851
This Court proceeded to quote at great length the factual
findings of the trial court relevant to this issue. ld. at
851-52. The facts found included that “John was conscious for
several mnutes while he gasped [for] air from a severed
wi ndpi pe slowly] filling with blood.” 1d. at 852. This Court
affirmed “the trial court’s finding that this aggravator was
establ i shed beyond a reasonable doubt in this nurder.” 1d.
Thus, not only was the issue raised and decided adversely to
Col e on direct appeal, it was, and is, utterly without nerit as
the record facts are that the victimwas consci ous and suffered

a horrible, painful death.® See Cole, 701 So. 2d at 851-52.

In Freeman v. State, 761 So. 2d 1055, 1067 (Fla. 2000), the

def endant raised clains of inproper prosecutorial remarks in

3

Cole’'s reaction to the victims “slow, choking death” was “a
j oke.” 1d.
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closing argunent. This court held the clai mprocedurally barred
because it *“was raised on direct appeal and cannot be
relitigated under the guise of ineffective assistance of
counsel .” ld. at 1067. Cole’'s claim that although “[t]his
Court upheld the trial court’s finding of this aggravator,” it
“did not address counsel’s failure to request the unconscious
l[imting construction as ineffective assistance of counsel” is
not hing nore than an attenpt to relitigate the HAC i ssue under
the guise of ineffective assistance of counsel. Cole is
entitled tonorelief. See Medina v. State, 573 So. 2d 293, 295
(Fla. 1990) (citing, Blanco v. Wai nwright, 507 So. 2d 1377 (Fl a.
1987)).

Finally, Cole can not show prejudice as the three
remai ni ng aggravators are nore than sufficient to outweigh the
conparatively mnuscule mitigation.

5. COLE S CLAI M THAT TRI AL COUNSEL PERFORMED DEFI Cl ENTLY
BY ALLON NG H'M TO MAKE THE DECI SION NOT TO OFFER THE
CO- DEFENDANT' S LI FE SENTENCE TO THE JURY AS M Tl GATI ON
WAS CORRECTLY DENI ED W THOUT AN EVI DENTI ARY HEARI NG.

Cole conplains that his trial counsel was ineffective
because he Il et Cole “make the | egal decision not to present the
co-defendant’s life sentence to the jury as mtigation.” (IB
28). This issue is procedurally barred because it could, and

shoul d, have been raised on direct appeal. See McDonald v.
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State, 743 So. 2d 501, 506 (Fla. 1999). It is also barred
because the issue of the proportionality of Cole's death
sentence was raised on direct appeal, Cole v. State, 701 So. 2d
at 853; the fact that he now bases it in a different ground does
not entitle himto relief fromthe procedural bar. See Medina,
573 So. 2d at 295.

Moreover, it is without nerit. |In MDonald v. State, the
def endant clainmed that the jury should have been told that
McDonal d’ s co-defendant received a |life sentence. 743 So. 2d at
506. This Court flatly rejected that claimand denied relief.
ld. Neither is Cole entitled to any relief on this claim

Finally, the State submts that any error in not placing
t he | esser sentence before the jury is harm ess because the Co-
def endant Paul was a nmuch | ess cul pable actor than was Cole.
Not only did Col e conceive of the plan, direct it, performinit
as the dom nant actor, and actually slit the throat of the
victim he had rendered hel pl ess, he was also the only one who
raped (twice) the female victim Addi tionally, Pam Edwards
testified that Paul was instrumental in convincing Cole not to
kill Pam The far |esser degree of culpability of Paul would
render any error in not presenting his |esser sentence to the
jury harmess beyond a reasonable doubt. Mor eover the

overwhel m ng evidence of Cole's role in these horrible crines,
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as well as conparison of the four strong aggravators to the
relatively mnuscule mtigation, preclude any show ng of

prejudice sufficient to nmerit relief on this claim

6. COLE'S CLAIM THAT TRI AL COUNSEL PERFORMED
DEFI Cl ENTLY I N FAI LI NG TO REQUEST THE ASSI STANCE
OF CO COUNSEL WAS CORRECTLY DENIED W THOUT AN
EVI DENTI ARY HEARI NG

Col e conplains that his trial attorney should have asked
the court to appoint an attorney to assist him (1B 31). He
claims that co-counsel would have given Attorney G eason nore
time to do |legal research and investigation. (1B 31-32).

In Arnstrong v. State, 642 So. 2d 730, 737 (Fla. 1994), the
def endant clainmed that the trial judge should have granted his
attorney’s request for appoi ntment of co-counsel “because of the
conplicated nature of this case.” Armstrong i nvol ved a robbery,

murder, and attenpted nurder of a second victim 1d. at 730.
Arnmstrong felt additional counsel was needed to ensure proper
i nvestigation and preparation for both phases of the case. Id.
This Court held that “[a] ppoi ntnment of nultiple counsel . . . is

a matter within the discretion of the trial judge and is based

on . . . the conplexity of a given case and the attorney’s
effectiveness therein.” 1d. The trial judge' s denial of the
def ense request was upheld by this Court. Id.
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Relying on Arnstrong in Ferrell v. State, 653 So. 2d 367

(Fla. 1995), this Court affirmed the trial court’s denial of a
request for co-counsel. Noting that Ferrell’s counsel admtted

that the case was “not conplicated,” this Court specifically
rejected “Ferrell’s invitation to adopt a rule that would
require the appointnent of two attorneys in all capital cases.”
ld. at 370.

In the instant case, Cole's collateral counsel framed a
bar ebones, conclusory claimwhich “fail[ed] to allege facts to
denonstrate deficient performance and prejudice.” (R 1215).
Clearly, to avoid a sunmary denial, the Rule 3.850 notion nust
“allege ‘a brief statenment of facts (and other conditions)
relied on in support of the notion.”” Asay v. State, 769 So. 2d
974, 989 (Fla. 2000). At a mninmum Cole was required to state
whet her the case was conmplex, and if so, how counsel’s
ef fectiveness was hanpered by that conplexity in order to state
a legally sufficient claim A bare allegation that a second
attorney woul d have neant nore tine and that the guilt phase and
penalty phase segnents could have been divided between the
attorneys is woefully insufficient to neet the Asay standard.

See generally Roberts v. State, 568 So. 2d 1255, 1260 (Fla.

1990) [nere reference to 3.850 notion argunents not sufficient].

Mor eover, as in Asay, there was no error in not considering
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this matter in “determining the curul ative i nmpact of counsel’s
ineffective assistance,” (IB 32), because there are no

i ndi vidual, harnful errors to cumul ate. 769 So. 2d at 989. See
Rose v. State, 774 So. 2d 629, 635 (Fla. 2000). However even if

sone error occurred, it does not rise to the | evel necessary to
merit relief. Finally, Cole’s case 1is conmparable to
Armstrong i n degree of conplexity, involving a robbery, nurder,
and ki dnaping and rape of a second victim Thus, even if
Attorney d eason had requested a second attorney, it is doubtful
t hat one woul d have been appointed. Certainly, the trial judge
woul d not have erred in exercising his discretion and denying
any such request. Thus, Attorney G eason did not render
deficient performance in failing to request another attorney be
appointed to assist him

Mor eover, Cole has not alleged facts indicating that, or
how, addi ti onal | egal research regarding the statutory
mtigators or additional background investigation would have
resulted in a life sentence. Attorney G eason reasonably
stipulated that the statutory nental health mitigator
instructions not be given because there was no evidence
establishing them See Point |1, infra, at 40. Further, the
addi ti onal background i nformati on whi ch Col e cl ai med shoul d have

been presented at the penalty phase was nerely cunmulative to
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that presented. See Point |, Subclaim 2, infra, at 24. Thus,
Col e has not shown, and can not show that he was prejudiced by
any failure to request a second attorney. He is entitled to no

relief.

7. COLE'S CLAIM THAT COUNSEL PERFORMED
DEFI CI ENTLY DURI NG THE GUI LT PHASE BY FAI LI NG TO
OBJECT TO HEARSAY STATEMENTS WAS CORRECTLY DENI ED
W THOUT AN EVI DENTI ARY HEARI NG.

Col e conplains that his trial attorney failed to object to
“i nproper hearsay statenments.” (1B 32). They are:

A. M. Jackson: “[ S] he [ Pam Edwar ds] said she had been

tied up and raped;” (R 1206); and,

B. Oficer Jicha: “1 felt like she was telling the

truth, because everything just added up, right down the line.”
(R 1206). The postconviction judge denied both claims, holding
that Cole “fail[ed] to all ege how he was prejudi ced by counsel’s
failure to object” to M. Jackson’'s statenent, and his
all egation of prejudice in regard to Oficer Jicha s testinony
“is entirely speculative . . ..” (R 1206).

I n Kornmondy v. State, 703 So. 2d 454, 458 (Fla. 1997), the
def endant conpl ai ned of i nproper bolstering of testinmony where
a “Deputy was allowed to introduce a critical piece of factual

evidence to the jury even though Long was unable to renmenber
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that fact...” Long had told deputy Cotton of Kornondy's
confession to the subject nmurder. 1d. However, at trial, Long
“could not renenber the exact details that he conveyed to the
detectives.” I1d. Deputy Cotton proceeded to testify that Long
said that Kornondy said that he used the victims own gun to
kill him Id.

This Court agreed that Deputy Cotton’s testinony was
hearsay for which no exception existed. Id. However, this Court
concluded that the adm ssion of the evidence was harmnless
because other testinmony al so established that the victims gun
killed him and the testinony did little to identify the

triggerman. 1d. at 458-59. Inportantly, the declarant, Long,

testified at trial and “was subjected to extensive
Cross-exam nation;” t hus, “[tl]he jury was given anple
opportunity to assess Long’s credibility.” Id. This Court
concluded that “in light of the totality of the evidence

presented, Cotton’s testinmony cannot reasonably be said to have
bol stered Long’s credibility.” 1d.

In the instant case, M. Jackson’s statenent sunmarily
repeati ng what victi mPam Edwards told hi mupon encountering her
by the roadside did not establish any facts of the crines
t hensel ves, except that Pam had been tied up in connection with

the crinme of rape. This was not a critical issue at trial
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there was no contention that Pam had not been tied or that she
had engaged in consensual sex with her brother’s nurderer
Mor eover, Pam's own testinony established both that she was tied
up and that she was raped and went into great detail regarding
both. (RDA 1134-1171). In addition, there was physical evidence
corroborating that she had been tied between two trees. (RDA
625- 26, 681). Photos of this evidence was admtted into
evidence at trial, as were the nails renoved from the pine
trees, with twine still tied on one. (RDA 682, 685). Cole’'s
friend, Mary Ganble, testified that when she asked Cole who
raped Pam he replied that he did. (RDA 89). Pams trial
testimony was |engthy, and Cole had every opportunity to
t hroughly <cross examne her. Thus, the jury had anple
opportunity to assess Pamis credibility, and adm ssion of the
hearsay statenent of M. Jackson was harnl ess. Kornondy.
Deputy Jicha nade the conplained-of statenents in the
cont ext of expl aining why she, a Lake County officer, questioned
Pam Edwar ds about a crime which occurred in Marion County. (RDA
573-575). Deputy Jicha said that she initially thought the
crime had occurred in her jurisdiction because where she went to
meet with Ms. Edwards was in her jurisdiction. (RDA 575).
“[Fl]ive or ten mnutes into my conversation with her, | found

out that it happened in Marion County.” (RDA 575-76). She
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continued to talk to Pamin an effort to determ ne whether Pam
was reporting real events or was making a false crine report.
(RDA 575). At this point, the conpl ai ned-of statenent occurred
as the deputy expl ained that she believed it was a report of an
actual crime because “everything just added up . . ..” (RDA
575) .

Def ense Counsel did not object to this statement, and at no
point did the witness repeat it. A procedural bar clai mcannot
be avoided by raising otherwi se barred clainms as ineffective
assi stance of counsel. Knight v. Dugger, 574 So. 2d 1066, 1072
(Fla. 1990).

To prevail on this issue, Cole must denonstrate that his
3.850 allegations adequately alleged that his trial attorney
rendered deficient performance which prejudiced himwthin the
meani ng of Strickland. The State submts that he has not done
So. Cole’s allegation was that the jury “likely gave Pam
Edwards’ testinmony . . . extra weight.” As the postconviction
judge said, Cole s prejudice allegation is nere specul ation.
Such is insufficient to warrant an evidentiary hearing. See
Engl e v. Dugger, 576 So. 2d 696 (Fla. 1991). See al so, Roberts,
568 So. 2d at 1260 [barebones pleading insufficient to raise
i ssue for consideration].

However, assuming that trial counsel’s perfornmance was

41



deficient in failing to object and that the jury nay have given
sone “extra weight” to Pam s testinony based on the officer’s
statement, Cole is still not entitled to relief. The
overwhel m ng evidence of his guilt is such that there is no
reasonabl e possibility, much |less probability, that absent any
“extra weight” given Pamis testinony the jury would have found
Col e not guilty or recommended a life sentence. Moreover, it is
clear fromthe record that Pam Edwards was regarded as a highly
credi bl e witness i ndependently of any testinony of Deputy Jicha.
Pam s testinony was corroborated by physical evidence, timng,
and Cole’'s adm ssions to others. There is no reasonable
possibility that the jury gave Pam s testinony extra weight
because of Deputy Jicha' s conplai ned-of statenent; and, nore
importantly, there is no reasonabl e possibility that Cole would
not have been convicted or that the jury recomendation for
death woul d have been different had the jury not given Pam s
testimony the alleged extra weight due to the conplai ned- of
statenment of the deputy. Cole' s instant claim was properly
deni ed without an evidentiary hearing; he is entitled to no

relief.
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PO NT 11

THE TRI AL COURT DI D NOT ERR I'N DENYI NG COLE'S CLAI M

THAT COUNSEL’S FAILURE TO ASK FOR AND ARGUE THE

| NSTRUCTI ONS REGARDI NG THE MENTAL HEALTH STATUTORY

M Tl GATORS WAS | NEFFECTI VE ASSI STANCE OF PENALTY PHASE

COUNSEL.

Cole clains that his trial counsel was ineffective because
he failed to ask for jury instruction on the two nental state
statutory mtigators. (1B 36). Since Dr. Berland testified that
Col e has some nental illness and may have sone brain damage,
collateral counsel concludes that Cole was entitled to the
statutory mtigation instructions. (1B 37).

The standard of review of ineffective assistance of counsel
claims is de novo. See Stephens v. State, 748 So. 2d 1028, 1033
(Fla. 1999). However, the factual findings of the postconviction
court are controlling. Id. 1I1n Cole's case, the postconviction
court found as a fact that Defense Counsel and the prosecutor
“conceded that no statutory mitigators applied.” (R 1195).
Cole’s col |l ateral counsel has cited no case holding that in the
face of a concession, it is error for a trial court to fail to
give jury instructions on the statutory mtigators evenif there
is arguabl e evidence which m ght support the giving of those
instructions when properly requested. The State has found none
and submits that this issue is procedurally barred as jury

instruction issues coul d, and should, have been raised on
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direct appeal. Occhicone v. State, 768 So. 2d 1037, 1050 (Fl a.
2000); Thompson v. State, 759 So. 2d 650, 665 (Fla. 2000).
Cole’s attenpt to couch this claim in the guise of an
i neffective assistance i ssue does not avoid the procedural bar.
Asay v. State, 769 So. 2d 974, 989 (Fla. 2000).

Assum ng arguendo that the claimis not procedurally barred,
it is without nmerit. In Geralds v. State, 674 So. 2d 96 (Fla.
1996), the defense presented expert testinony that Geral ds had
anti-social personality disorder, bipolar manic disorder, an
expl osi ve tenper and an aggressive acting out profile. V\here
the doctor did not testify that these conditions were present
and affecting Geralds in a significant manner at the time of the
mur der, there was insufficient evidence to support the giving of
the statutory nental mtigation instructions. 1d. at 101.

Dr. Berland did not testify that whatever brain damage and
possi ble mental illness he suspected Cole had was of such a
nature and severity that it prevented himfrom appreciating the
crimnality of his conduct, was unable to conformhis conduct to
the essential requirenments of the law, or was under extrene
enotional and nental distress at the tinme of the crime. Thus,
even had the trial judge been asked to give those instructions,
t here woul d have been no error in a refusal to do so. Geralds.

Neither was trial counsel ineffective for stipulating that the
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instructions not be given where the judge could have refused a
request to give them

Finally, as the postconviction judge held, even if “trial
counsel was deficient for failing to request statutory
mtigation instructions, Defendant has failed to denpnstrate
that said deficiency was so prejudicial that without it the
out come at sentenci ng woul d have been different.” (R 1197). The
overwhel m ng aggravation far exceeds the relatively weak

mtigation. Cole is entitled to no relief.
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PO NT |11

THE TRI AL COURT DI D NOT ERR I N DENYI NG COLE'S CLAI M

THAT COUNSEL FAI LED TO HAVE A COMPETENT

NEUROPSYCHOLOG CAL EVALUATI ON PERFORMED, RENDERI NG HI M

| NEFFECTI VE.

As with the previous ineffective assistance of counsel
claim the standard of reviewis de novo. See Stephens v. State,
748 So. 2d 1028, 1033 (Fla. 1999). However, all factual findings
of the postconviction court are controlling. Id.

Cole conplains that his trial counsel did not hire a
neur opsychol ogi st to conpletely determ ne “the extent of organic
brain injury and the way it inpacted M. Cole during this
incident.” (1B 41-42). However, the record is clear that trial
counsel did, in fact, hire and consult with a neuropsychol ogi st,
Dr. David Bortnik, to evaluate Cole for potential mtigation
pur poses. (R 1467). On August 31, 1995, Attorney G eason wote
Dr. Bortnik and forwarded sel ect records on Cole to himfor his
review and use in evaluating Cole. (R 1473). That letter
reflects that Attorney G eason had previously spoken with Dr.
Bortni k about Cole s case. (R 1474). Mor eover, therein, he
advised Dr. Bortnik “how he can get a hold of Dr. Berland to
di scuss the particulars of Dr. Berland’ s involvenent in this

case,” including providing “a phone nunber.” (R 1475).

Thereafter, on Septenber 19, 1995, Attorney d eason
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t el ephoned Dr. Bortnik. (R 1476). Again, on Septenber 11, 1995,
trial counsel called Dr. Bortnik.#4 (R 1477). During this latter
conversation with the doctor, Attorney d eason | earned that Dr.
Bort ni k had concl uded t hat Col e was neur opsychol ogi cal | y sound. ®
(R 1478).

At the evidentiary hearing, Attorney G eason said that he

could not renember “at this point” whether he discussed the
specifics of Dr. Bortnik's exam nation and eval uation of Cole

with the doctor.® (R 1502). Neither did trial counsel have

4

Apparently, counsel’s phone call did not put himin contact with
the doctor, but Dr. Bortnik returned the call later that sanme
day, and the two professionals spoke about Cole s case. (R
1477-78).

5

The defense trial file indicated that Attorney G eason had al so
spoken with *“a neuropsychiatrist or psychol ogi st from
Gainesville,” Dr. Bordini, about Cole' s case. (R 1515-16).

Attorney d eason coul d not i ndependently recall any specifics of

his consultation with Dr. Bordini. (R 1516).

6

In his initial brief, Cole clainms that “[minimally conpetent
counsel woul d have | ear ned t he requi sites of a
neur opsychol ogical exam nation to ensure that his «client
received one.” (IB 46). However, Cole did not carry his burden
to prove that Attorney G eason did not do so nuchl ess show t hat
Attorney d eason had any reason to believe that Dr. Bortni k had
no followed any such “requisities.” |In fact, when asked about
informng hinself about neuropsychology, Attorney d eason
replied that he did informhinself, relying on an expert, “such
as a forensic psychologist,” to assist him (R 1507).
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i ndependent recollection of the note he wote in the file
regarding Dr. Bortnik’s conclusion of neuropsychol ogi ca

soundness. (R 1508). Attorney G eason testified that “today,”
he did not know what Dr. Bortnik did to arrive at his diagnosis
of neuropsychol ogi cal soundness, but “may have been advi sed by
hi m back then.” (R 1510).

On appeal, he conplains that Dr. Bortnik spent “one hour
reviewi ng records, one hour perform ng an exam nation at the
jail, and one-half hour traveling.” (IB 42). However, it is
clear fromthe record that Dr. Bortnik spent additional tinme on
Cole’s case which was not reflected in the filling dated
Septenber 11, 1995. Attorney G eason testified to at | east
three tel ephone conferences he had with Dr. BortniKk. Si nce
these were not included on the billing, it is logical to assune
that the doctor m ght have also omtted tel ephone conferences
with Dr. Berland. 1In any event, the time Dr. Bortnik spent on
Col e’ s case far exceeds the “just one hour” that Col e clainmed at
the evidentiary hearing. (R 1532-33. See 1541).

At that hearing, Cole proffered the testinmony of “Dr. Dee,
a neuropsychol ogist” who “testified that a neuropsychol ogica
eval uation consists of a battery of tests and an interview.” (1B
43). The “battery of tests” include the Wechsler and the MWPI

Dr. Berland had already given Cole both of these tests, (R

48



1429), and the results were nade available to Dr. Bortnik. The
State submits that there is no requirenment that the subsequent
expert read mnister these sanme tests, especially not where, as
here, only a brief time had passed between the conpletion of
sane.

Mor eover, according to the initial brief on collateral
appeal, Dr. Dee concluded that Cole “has brain damage,”
resulting in “cognitive inpairment” and “inpulse contro
problens.” (I 43, 44). Dr. Borland al so concl uded that Col e had
brain danage and testified to it at trial. (RDA 1459, 1469,
1471). Additionally, Dr. Borland testified that Cole probably
suffered fromsonme nental illness. (RDA 1452, 1463, 1473).

The State submts that it is apparent fromthe record that
the reason Dr. Borland could not “determ ne the extent of the
mental illness and brain damge” was, as Cole admts in his
initial brief, “because M. Cole malingered . . .." (I 45).
There was no evidence presented at the evidentiary hearing that
Dr. Borland could not have nade the nore in-depth di agnosis had
Col e been truthful. Nei t her was there any testinony that a
neur opsychol ogi st was needed to determ ne the extent of the
mental illness and brain damage. Thus, Cole did not carry his
burden to denonstrate that a neuropsychol ogi st was necessary in

order to determ ne the extent of the mental illness and brain
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danmage. As a result, he cannot show that his trial counsel was
ineffective for failing to hire one. Moreover, the record is
clear that Attorney G eason did hire a neuropsychol ogist, and
consulted with at | east two of themabout Col e’ s case. Thus, he
has not nmet, and cannot neet his burden to establish deficient
performance under Stri ckl and.

Further, Cole has not carried his burden to establish that
trial counsel’s performance was deficient because he did not
conclude that Dr. Bortnik's exam nation and evaluation were
i nadequat e and hire another neuropsychol ogist. While Dr. Dees’
proffered testinmony was that he could not conpl ete
neur opsychol ogical testing on a person in one hour, he did not
testify that Dr. Bortnik could not have done so, but said
generically “I don't think it can be done.” (R 1541). Moreover,
Cole did not present evidence that Dr. Bortnik spent only one
hour on Cole’s case. In fact, the bill that was introduced into
evi dence at the hearing showed, as appellate collateral counsel
admts, that Dr. Bortnik spent at l|least 2 % hours on Cole’'s
case.’ (I 42). Further, the record shows that he had the tests

done by Dr. Borland and there was no evidence admtted to show

7

Moreover, it is clear fromthe record that Dr. Bortnik did nore
work on Cole’ s case than is reflected in the billing.
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that he did not rely, or should not have relied on those in
maki ng his determ nation. Finally, Cole has not shown that
trial counsel had any reason to believe that Dr. Bortnik’'s
exam nation and evaluation was deficient, and nothing in the
record indicates that it was.® Thus, he has utterly failed to

carry his burden to show defici ent performance under Stri ckl and,

much | ess prejudice. Afterall, the trial court found and
wei ghed the mitigation relating to his brain damage and nent al
illness. The little additional weight, if any, that m ght have
been given to this mtigation had it been | abeled "statutory”
woul d not be sufficient to outweigh the four strong aggravators.

Cole is entitled to no relief.

8

Cole’s claim that Dr. Bortnik’s conclusion was “exactly the
opposite of Dr. Berland’ s” is incorrect. Dr. Berland s belief
t hat al though Cole’s malingering nade it inpossible to discern
the extent of any nental illness and/or brain damage, there was
probably sonething there establishes - at the nost - that the
physi cal condition of brain damage (and possibly nmental illness
of some type) existed. However, Dr. Bortnik’s conclusion that
Col e was neuropsychologically sound indicated there was no
functional brain damage. Since only functional brain damage
shoul d be considered as mitigation, there was no real conflict
bet ween the two professionals’ conclusions. However, if there
were, Cole clainms that a neuropsychol ogist is the best qualified
to make the determ nation of the extent of brain damage. | f
that is so, his claim that trial counsel rendered deficient
performance in accepting the opinion of the neuropsychol ogi st
over that of Dr. Berland is specious.
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PO NT |V
THE TRI AL COURT DI D NOT ERR I N DENYI NG COLE'S CLAI M
THAT THE NEUROPSYCHOLOG ST WHO EVALUATED COLE DI D NOT
RENDER HI M ADEQUATE MENTAL HEALTH ASSI STANCE AS
REQUI RED BY AKE V. OKLAHOMVA.
The standard of review of Rule 3.850 denial after an
evidentiary hearing is conpetent, substantial evidence. Blanco

v. State, 702 So. 2d 1250, 1252 (Fla. 1997). “[T]his Court will
not substitute its judgnent for that of the trial court on
questions of fact . . . credibility of the witnesses . . . [and]
the weight to be given to the evidence . . ..” Id. This claim
was denied after an evidentiary hearing, and therefore, the
conpetent, substantial evidence standard appli es.

Col e conmplains that he “did not receive a professionally
adequate nental health evaluation” as required by Ake .
Okl ahoma, 470 U.S. 68 (1985). (I 48-49). He clains that Dr.
Bortni k did not do an adequate job “because he did not perform
a conpetent neuropsychol ogical evaluation.” (1 49). He says
that the time Dr. Bortnik spent reviewing Cole s records and
with Cole was too short and made a determ nation regarding

Col e’ s neuropsychol ogi cal soundness “absolutely inpossible.”?®

9

Cole clainms that Dr. Bortnik spent one hour review ng Cole's
records and another hour interview ng Cole. He clainms that
t hose were the only two hours Dr. Borni k spent on his eval uation
of Col e. However, he points to no evidence in the record which
indicates that the total time Dr. Bortnik spent on Cole s case
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(1 49).

“[T]he claim of inconpetent mental health evaluation is
procedurally barred for failure to raise it on direct appeal.”
Cherry v. State, 25 Fla. L. Wekly S719, S721 (Fla. Sept. 28,
2000). dClains which could have been raised on direct appeal are
not cogni zable in a Rule 3.850 notion for postconviction relief.
Johnson v. State, 593 So. 2d 206 (Fla. 1992).

Mor eover, the claimis without merit. |In Mann v. State, the
defendant <claimed that he should have been extended an
evidentiary hearing on his claim that he did not receive
effective nental health assistance under Ake. 770 So. 2d 1158,
1164 (Fla. 2000). This Court noted that “Ake requires that a
def endant have access to a ‘conpetent psychiatrist who wl|

conduct an appropriate exam nation and assist in evaluation,

was two hours. There is no such evidence at the record citation
specified in the initial brief. Indeed, at page 1435, M.
d eason was asked if he asked Dr. Bordnik how long it took him
to arrive at the conclusion that Col e was neuropsychol ogically
sound, and the attorney responded that he did not recall. (R
1435). It is Cole s burden to establish his claim. Kennedy v.
State, 547 So. 2d 912 (Fla. 1989). Moreover, the record
i ndicates that Dr. Bortni k eval uated Col e after Dr. Borl and did,
and therefore, it is logical to assume that Dr. Bortnik had Dr.
Borland' s test results and did not need to repeat those in order
to evaluate Cole. (See R 1434-37). The tests that Dr. Borl and
adm ni stered were some of the same ones that Dr. Dee later
claimed Dr. Bortnik should have adm ni stered and considered in
reachi ng a neuropsychol ogi cal determ nation. (See R 1530-34).
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preparation, and presentation of the defense.’”” I1d. Rejecting
Mann’s claimof an Ake violation, this Court said:

The record reveals that [Dr.] Carbonel perforned an
extensi ve eval uati on of Mann t hat i ncl uded
neuropsychol ogical testing based on his history of
seri ous al cohol and substance abuse and his history of
head injury. Carbonel testified that, in addition to
interviewing Mann, she reviewed nunerous docunents
including affidavits from famly nenmbers, Mann's
chil dhood health records, records from correctional
institutions, hospital records, and expert testinony
from prior proceedings. Carbonel also testified that
she did a | engthy psychol ogi cal eval uati on of Mann and
conducted various tests including a Mnnesota Milti
phasic Personality Inventory (MWI) and a Wechsler
Adult Intelligence Scale test, anong others. Based on
this evaluation, Carbine was able to testify to the
exi stence of the two statutory nmental mtigators.

The record denonstrates that Mann's expert perforned
all the essential tasks required by Age. Thus, Mann’'s

request for an evidentiary hearing was properly
deni ed.

Dr. Robert Borland, a forensic psychol ogist, perforned an
extensi ve eval uation of Cole and testified at trial.1® (RDA 1415
- 1504). He administered two MWPI’s to Cole, the first being in
February, 1994, and the second in Septenber, 1995. (RDA 1453).
Col e was di shonest and malingered during the first MWPI. (RDA

1451). Cole’'s dishonesty included responses which indicated

10

Some “44 pounds” of information on Cole was sent to Dr. Berl and
by trial counsel. (R 1471).
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probl ens which Cole did not have. (RDA 1451).

After adm nistering the second MMPI, Dr. Borl and determ ned
that Cole had sone psychotic nmood disturbance and del usi onal
paranoi d t hi nki ng, but could not say how serious it was because
of the lies Cole told in performng the earlier test. (RDA
1452-53, 1455). In fact, Dr. Borland had to admt that he had
doubts about the truthful ness of nost of the second test. (RDA
1454, 1455). Moreover, when Dr. Borland confronted Col e about
hi s di shonesty on the tests, Cole admtted that he had not been
entirely truthful in the intervieww th the doctor either. (RDA
1459-60). As a result of his dishonesty, Dr. Borland had to
admt that he did not know whether Cole had faked the WAIS test
whi ch was al so adm ni stered. !

Dr. Borl and revi ewed the | arge packet of information on Col e
sent fromthe Ohio State Prison and saw no indication of nental
illness there. (RDA 1484-85). He also adm nistered the Scale
Four of the psychopathic deviant scale; Cole scored in the top
two percent of the country for anti-social thinking and cri m nal
activity. (RDA 1495). Moreover, Cole’s history showed a great

deal of sociopathic activity. (RDA 1497). Dr. Borland concl uded

11

Cole’'s score was alnopst dead average; Cole is of nornal
intelligence all the tinme. (RDA 1493-94).
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t hat nonethel ess, Cole did suffer from some form of nental
illness or psychosis and “probably had sone i ndeterm nate brain
damage.” (R 1194; RDA 1498).

The trial court found that Cole had “organic brain damage
and nmental illness.” (R 1194). Slight to noderate weight was
given to this mtigating factor. (R 1194).

At the evidentiary hearing, it was established that Attorney
G eason spoke with Dr. Bordni k about Cole’ s case two or three
ti mes and sent hi mvol um nous docunents including the MVWI done
by Dr. Borl and, psychol ogical screening reports fromDOC, Cole’s
arrest statenent, and Col e’ s father’s deposition. (R 1475, 1479,
1480) . In addition, Attorney G eason put Dr. Bordnik “in
contact with Dr. Borland.”* (R 1480).

Thus, the record denonstrates that Cole's experts, Dr.
Berland and Dr. Bordnik, performed all the essential tasks

required by Ake. See Mann. Certainly, Cole has not carried his

burden to establish otherw se. He is entitled to no relief.

12

Mor eover, the record indicates that Attorney Gisten also tal ked
wi th anot her neuropsychol ogi st about Cole - a Dr. Bordini from
Gai nesville who then had an office in Ocala as well. (R
1515- 16).
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PO NT V
THE TRIAL COURT DID NOT DENY COLE A FULL AND FAIR
EVI DENTI ARY HEARI NG I N VI OLATI ON OF DUE PROCESS VWHEN
HE REFUSED TO CONSI DER THE TESTI MONY OF DR. DEES VWHI CH
HE ALLOWED COLE TO PROFFER FOR THE RECORD
The standard of review of the denial of a Rule 3.850 claim

after an evidentiary hearing is conpetent, substantial evidence.

Bl anco v. State, 702 So. 2d 1250, 1252 (Fla. 1997). The trial

court’s judgnment on “questions of fact . . . credibility of the
witnesses . . . [and] the weight to be given to the evidence .
.7 prevail. Id. This claimwas denied after an evidentiary

hearing at which the nental state expert’s testinony was
proffered. Thus, the conpetent, substantial evidence standard
applies to this claim

Col e conpl ai ns t hat he shoul d have been permtted to present
the testinony of Dr. Dee at the postconviction evidentiary
hearing. (1B 50-51). He clains that the doctor’s testinony was
relevant to Claim 2, Issue 1, on which the court granted a
hearing. (1B 51). The postconviction court specified three
w t nesses fromwhich it would hear at the hearing and reserved
ruling on two other potential defense w tnesses, Dr. Dee and
Co-def endant Paul. (1B 51). At the hearing, the court declined
to permit Dr. Dee to testify except in proffer form

Cole clainms that Attorney G eason testified at the
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evidentiary hearing that “he did not know whether M. Cole had
a conpetent neuropsychol ogi cal evaluation (VII, 1434-39)).” (IB
51). However, Attorney G eason’'s testinony at the citation
offered was that he did not renmenber his discussions with Dr.
Bordni k, (R 1436. See R 1434, 1435, 1437, 1438), not that the
doctor did not render Cole a conpetent neuropsychol ogi cal exam
Further, Attorney deason testified that he did not renmenber

whet her Col e was eval uated by a doctor other than Dr. Bordnik,

although his file indicated that at | east one ot her
neuropsychol ogist, Dr. Bordini, was consulted. (R 1434,
1515- 16).

Mor eover, at the evidentiary hearing, postconviction counsel
told the judge to “rely on what he [Dr. Berland] testified to at
trial,”® and asked to be “allowed . . . [to] proffer the
testinmony of Dr. Dee.” (R 1518). On appeal, he clainms that Dr.
Dee “found M. Cole’s brain danage resulted in the two statutory
mental health mtigators.” (1B 52).

Dr. Berland did not find either statutory mtigator.

Neither did Dr. Bordni k. Therefore, even if Dr. Dee found both

13

The trial court agreed not to hear fromDr. Berland “because he
testified at trial,” only to have postconviction counsel claim
to object to the court not allow ng themput Dr. Berland on the
stand. (R 1523).
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mental state mtigators and testified to same at trial, thereis
no reason to believe that the jury, or the judge, would have
credited his testinony over that of Dr. Berl and. Dr. Berland
said Cole is a malingerer, and the jury and judge may well have
rejected the findings of Dr. Dee on that basis al one.

Moreover, the State contends that in his proffer, Dr. Dee
did not nmake a firmfinding of either statutory mtigator. When
asked about extreme nmental or enotional disturbance, Dr. Dee
said “l tried to distinguish between nmental and enotional,

| don’'t know if that’s the intent of the statute . . ., but I

try to. And | interpret the nental as meaning cognhitive
impairment. And . . . [h]e does showthat. He shows inpairnent
in menmory functioning . . ..” (R 1540). Regar di ng the other
mental state statutory mtigator, Dr. Dees said that Cole
“showed difficulties in conform ng his conduct to the dictates
of the law,” but he did not see “any evidence that he woul dn’t
have been able to appreciate the wongful ness of his conduct.”
(R 1541). The State submts that Dr. Dee made no firm finding
of either statutory nmental state mtigator.

Assum ng arguendo that both statutory mtigators were found
and presented at the penalty phase, the State contends that Col e
has not carried his burden to show that the finding of sane

woul d have affected his sentence. The jury recommended death
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for himunani nously, and there were four strong aggravators to
be wei ghed agai nst m ni scul e nonstatutory mtigation and the two
nmental state mtigators (had they been found). Under the
horrible facts and circunstances of the instant case, there is
no reasonable possibility that the jury recomendati on woul d
have been for life, even had both statutory mtigators been

f ound. Cole is entitled to no relief.
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PO NT VI

THE TRI AL COURT DI D NOT ERR I N DENYI NG COLE'S CLAI M

THAT TRI AL COUNSEL’ S PERFORMANCE WAS | NEFFECTI VE DURI NG

THE GUI LT PHASE OF THE TRI AL.

The standard of reviewfor ineffective assistance of counsel
claims is de novo. See Stephens v. State, 748 So. 2d 1028, 1033
(Fla. 1999). However, all factual findings of the postconviction
court are controlling. 1d.

To show ineffective assistance of trial counsel, the
def endant nust show that his counsel’s performance, including

both acts and onissions, fell outside the w de range of
reasonabl e professi onal assistance. See Robinson v. State, 707
So. 2d 688, 695 (Fla. 1998); Kennedy v. State, 546 So. 2d 912
(Fla. 1989). There is a strong presunption that counsel
rendered effective assistance, and the defendant carries the
burden to prove otherw se. Id. The distorting effects of
hi ndsi ght nust be elim nated, and the action, or inaction, nust
be evaluated from counsel’s perspective at the time. Id. See
Strickland v. Washington, 466 U.S. 668, 690 (1984). Even if the
def endant shows deficient performance, he nust also prove that
the deficiency so adversely prejudiced him that there is a
reasonabl e probability that except for the deficient
performance, the result would have been different. 1Id.; Gorham
v. State, 521 So. 2d 1067, 1069 (Fla. 1988)(citing Strickl and,
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466 U.S. at 687).

Reasonabl e strategi c decisions of trial counsel will not be
second-guessed. Haliburton v. Singletary, 691 So. 2d 466 (Fla.
1997). “’Strategic decisions do not constitute ineffective
assistance if alternative courses of action have been consi dered
and rejected.’”” Rutherford v. State, 727 So. 2d 216 (Fla. 1998),
quoting, State v. Bolender, 503 So. 2d 1247, 1250 (Fla. 1987),
cert. denied, 484 U S. 873 (1987). “To hold that counsel was
not ineffective[,] we need not find that he made the best
possi bl e choice, but that he made a reasonable one.” Byrd v.
Armontrout, 880 F.2d 1, 6 (8th Cir. 1989). Trial counsel
“cannot be faulted sinply because he did not succeed.” Alford
v. Wainwight, 725 F.2d 1282, 1289 (11th Cir.), nodified, 731
F.2d 1486, cert. denied, 469 U. S. 956 (1984). A defendant is
“not entitled to perfect or error-free counsel, only to
reasonably effective counsel.” Waterhouse v. State, 522 So. 2d
341, 343 (Fla. 1988), cert. denied, 488 U S. 846 (1988).

In reviewing clains of ineffective assistance of counsel,
this Court “defer[s] to the trial court in respect to findings
of fact

.” Cherry v. State, 25 Fla. L. Wekly S719, S721

(Fla. Sept. 28, 2000). Revi ew of “whether counsel was

ineffective and whether the defendant was prejudiced by any
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i neffective assi stance of counsel are questions of m xed | aw and

fact. 1d. This standard of review is applicable to Cole’'s

i neffective assi stance of counsel i ssues. See i d.

1. COLE'S CLAIM THAT TRIAL COUNSEL WAS
| NEFFECTI VE FOR FAILING TO CONDUCT | NDI VI DUAL
VOR DIRE OF FIVE ELIG BLE JURORS DURI NG THE
SECOND ROUND OF JURY SELECTION WAS CORRECTLY
DENI ED AFTER AN EVI DENTI ARY HEARI NG
Col e conpl ains that his trial counsel should have conducted
i ndividual voir dire “on five of the eleven eligible jurors
during the second round of voir dire. (1B 53). He charges that
his attorney “chose not to ask those five potential jurors any

questions” in order to “get to his ‘other things.’” (1B 54).
Cole clainms that “the conplete absence of individual voir dire
should clearly constitute deficient performance.” (1B 54). He
conpl ains he was prejudiced in that two of these five found him

guilty and recomened the death penalty. (1B 54).

The postconviction court denied this claim finding that

t horough voir dire questioning of all prospective jurors
occured. (R 1190). He further found that the decision of
defense trial counsel *“not to question each individual
prospective juror personally . . . was a tactical decision.” (R

1190). The judge rul ed that Cole had not denonstrated deficient

performance in regard to this claim and therefore, had not
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proved his ineffective assistance claim (R 1190).

On appeal, Col e conplains that trial counsel did not testify
at the evidentiary hearing that his failure to testify was a
tactical decision. (1B 55). However, it is the defendant who
bears the burden to prove his allegations. He should have asked
trial counsel if the decision was a tactical one. It is clear
that the postconviction judge, who was also the trial judge,
believed that trial counsel had indicated his decision not to
guestion a few of the jurors was a tactical one. Cole has not
denonstrated otherwise. He is entitled to no relief.

Moreover, nore inportantly, the finding that a “thorough
voir dire . . . wth Defendant’s trial counsel an active
participant” soundly defeats Cole’'s instant claim There is no
requirenment that in order to render reasonable performance, a
def ense counsel nust individually question each propective juror
during voir dire. See Johnston v. Dugger, 583 So. 2d 657, 662
(Fla. 1991). In fact, Cole's failure to specifically identify
what question(s) his counsel failed to ask and how t he om ssion
prejudiced him renders this claim legally insufficient.
Moreover, where the judge questioned the jurors, a conplaint

that Defense Counsel did not do so |lacked nerit. See
Teffeteller v. Dugger, 734 So. 2d 1009, 1020 (Fla. 1999).

Finally, Cole has shown no prejudice. The fact that two of
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these jurors ultimately sat on the jury that wunaninously
recommended a death sentence does not establish the prejudice
prong of Strickland. To establish prejudice, at a m nimum Cole
must prove that had these jurors been asked certain specific
questions, their truthful answers would have caused themto be
di sm ssed from service on Cole's jury, and that subsequently
chosen jurors would not have voted with the other 10 nenbers of
the jury to recomend the death penalty. The State submts that
Col e could not neet the prejudice show ng because even had two
other jurors been selected and had they voted for a life
sentence, the 10 remmining votes for a death recommendation
woul d still have resulted in a death recommendation. Finally,
there is no reasonabl e possibility, nmuch | ess probability, that
had the jury vote been 10 to 2 instead of 12 to 0, the trial
j udge (who was al so the postconviction judge) woul d have i nposed
alife sentence. Indeed, the record indicates to the contrary.
On the evidence before the Court, there is no reasonable
possibility that Cole would have received a sentence ot her than
death. He is entitled to no relief.

2. COLE’'S CLAIM THAT TRIAL COUNSEL WAS

| NEFFECTI VE FOR FAILING TO USE A PEREMPTORY

CHALLENGE TO REMOVE A JUROR WHI CH COLE | NSI STED

BE SEATED WAS CORRECTLY DENIED AFTER AN
EVI DENTI ARY HEARI NG
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Col e conplains that his trial attorney should have used a
perenptory challenge to renove Juror Cutts. (IB 55-56). He
claims that this juror’s status as an enployee at the Florida
State Penitentiary required renoval. (1B 56). He acknow edges
that the trial court offered to “resolve any potential prejudice
that would result if M. Cole were sent to” FSP “by transferring
M. Cole or keeping himin Marion County.” (1B 56). He says,
however, that his attorney should still have used one of the

avai | abl e perenptory chall enges to remove Juror Cutts. (IB 56).

The postconviction court denied this claim finding
factually that trial counsel had a general rule to exclude |aw
enf orcenent enployees from a jury and had discussed “the
advisability of using a perenmptory challenge to remove Cutts”
with Cole. (R 1190-91). However, Cole “advised his trial
counsel that he wished Cutts to remain on the jury and asked him

not to” perenptorily challenge Juror Cutts. (IB 56). As a
result of having only the prospective juror’s occupation in
favor of renpval bal anced with Col e’ s adamant request that Cutts
be retained, defense “counsel made a tactical decision not to
exclude Cutts . . ..” (1B 57). Cole clains this was an

unreasonabl e decision and rendered counsel’s performance

deficient. (1B 57).
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On appeal, collateral counsel clainms that trial counsel
shoul d have gone against his client’s adamantly expressed w shes
because “he knew that Dr. Berland determined that M. Cole is
mentally ill and has brain damage.” (IB 57). He clains
prejudice in that had Juror Cutts been stricken, “there is a
reasonabl e possibility that the juror who served would have
found M. Cole not guilty of first degree murder, guilty of a
| esser included offense, or recommended a |life sentence.” (1B
58). This prejudice conmponent is nothing but sheer specul ation
- speculation which the State submts is wholly unreasonabl e
under the clear and overwhelm ng facts of the instant case.
Mor eover, the other 11 jurors all voted to recommend the death
penalty, and there is no reason to believe that the result woul d
not have been the sane had a different juror filled M. Cutts’
seat .

The record supports a conclusion that the decisiontoretain
M. Cutts may have been a strategic decision. Such decisions
regardi ng unused peremptory chall enges do not provide a basis
for relief. See United States v. Simmons, 961 F.2d 183, 186
(11th Cir. 1992). It is Cole’'s burden to prove otherw se, and he
has not done so. Having failed to establish ineffective
assistance in regard to the decision to proceed to trial with

Juror Cutts, Cole is entitled to no relief.
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3. COLE’S CLAIM THAT TRIAL COUNSEL WAS
| NEFFECTI VE FOR FAI LI NG TO PRESENT THE TESTI MONY
OF COLE' S CO- DEFENDANT W LLI AM PAUL WAS CORRECTLY
DENI ED AFTER AN EVI DENTI ARY HEARI NG.

Col e conplains that his trial attorney rendered deficient
performance by “not calling co-defendant . . . Paul to testify.’
(IB58). Collateral counsel conplains that trial counsel should
have called Paul to “establish Paul kept the incrimnating
weapon in his pocket, had a notive to kill John Edwards ( Edwar ds
hurt him, had the opportunity, and only fibers from M. Paul
were found on Edwards.” ' (1B 58). He says that Attorney d eason
was ineffective for not calling Paul “[b]ecause npbst of the
evidence tending to establish M. Cole as the actual killer was
circunmstantial . . ..” (1B 58).

The postconviction judge denied this clai mpointing out that
Attorney d eason took Paul’s deposition pre-trial and |earned
that Paul identified Cole as John's killer and raped Pam (IB
59). Moreover, Paul’s testinony at deposition was consistent
with his imediate post-arrest statement to police. (1B 59).

Subsequently to the deposition and before the trial, Paul wote

Attorney G eason and said “he would not willingly testify

14

These facts were established at trial through evidence other
than testinony from the codefendant. (See RDA 946, 966, 1190,
1191, 1055).
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.” (1B 59).

Further, the testinony of Pam Edwards corroborated Paul’s
testimony regarding the identity of John’s killer and the person
who twi ce raped her. (1B 59). Her testinony was consistent
with the statement Paul gave police and his deposition

testinmony. (1B 59). Attorney G eason “had no reason to believe

that Wlliam Paul’s testinony would be helpful to his client.
Therefore, he made a tactical decision not to call” him (IB
59). Mbreover, Cole, after having been given a copy of Paul’s

deposition, “concurred with counsel’s decision.” (1B 59).

Despite all of the above, collateral counsel contends that
Attorney G eason’s decision regarding calling Paul to testify
“was not reasonable.” (1B 60). Collateral counsel contends on
appeal that had Paul been called, “counsel could have
establi shed that Paul’s dom nant hand was his right, his left
hand was not . . . broken, so he could have killed Edwards.” (1B
60) . Again, collateral counsel clainms that Cole’'s agreenment
with counsel’s tactical decision not to call Paul should be
di sregarded because Cole is “nentally ill and brain damaged.”
(1B 60).

He adds that the rather significant barrier to obtaining
Paul s testimony in the face of his adamant refusal to testify

coul d have been overcone by calling Paul “as a hostile w tness”
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and using “leading questions to elicit the testinmony.” (1B 60).
However, no citation is offered to establish that the use of
| eadi ng questions will rip testinony fromthe nouth of a witness
who adamantly refuses to testify. The State contends that there
is none, and any claim to the contrary is sheer specul ation
whi ch does not support Cole’'s claimfor relief. Having utterly
failed to establish that Paul would have testified had he been
call ed, much less that his testinony would have been favorable
to him Cole has not carried his burden to establish deficient
performance or prejudice.

Nei t her has he established that the tactical decision was
unreasonable in light of all of the facts and circunstances.
The postconviction judge found sufficient facts to support this
tactical decision independently of Cole’'s concession to the
strategy. Cole has failed to carry his burden to establish that
the tactical decision nade by trial counsel was unreasonabl e,
and therefore, he has not shown deficient performance.

Finally, the claimthat there is a reasonable possibility
that the jury would not have found Cole guilty or recommended
death had Paul testified that he is right-handed and his left
hand was not broken is absurd. The clear evidence adduced at
trial was that Loren Cole sliced the throat of John Edwards, and

nei ther the fact of Paul’s right-handedness, nor that his |eft
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hand was not broken, would have |essened the inport of that
evi dence one whit. Cole has utterly failed to carry his burden
to establish that he was prejudiced by his attorney’ s decision
not to call Paul. He is entitled to no relief.

4. COLE’S CLAIM THAT TRIAL COUNSEL WAS

| NEFFECTIVE FOR FAILING TO OBJECT TO THE

PROSECUTOR' S OPENI NG STATEMENT | S PROCEDURALLY

BARRED AND WAS CORRECTLY DENI ED AFTER AN

EVI DENTI ARY HEARI NG.

Col e conplains that his trial attorney rendered i neffective
assi stance when he failed to object to the prosecutor’s opening
statenment wherein he told the jury that the victinms found
“mankind at its worst” in the Ocala National Forrest. (1B 60).
Trial counsel did not object at the time of the statenent
because he did not want to enphasize it. (R 1192). This is a
reasonabl e, tactical decision, and whether to object under such
ci rcunmst ances cannot be ineffective assistance of counsel. See
Rut herford, 727 So. 2d 216, 223 (Fla. 1998).

| nstead of objecting, counsel waited until the concl usion
of the opening statenent and noved for a mstrial. The tria
court denied the notion, but offered a curative instruction.
However, counsel’s experience having taught him that such

instructions are not often hel pful, together with his desire to

avoi d enphasi zi ng the offensive coment, resulted in his
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tactical decision not to accept the offered curative. (R 1192).
The decision to object or not, is a matter of trial tactics
which is left to the reasonable discretion of trial counsel
Muhammad v. State, 426 So. 2d 533, 538 (Fla. 1982), cert.
deni ed, 464 U. S. 865 (1983). Col e conplains that this was an
unreasonabl e tactical decision. (IB 62). That coll ateral
counsel disagrees with the strategic decision made by trial
counsel is not the test for ineffective assistance. Card v.
Dugger, 911 F.2d 1494, 1507 (11th Cir. 1990) [Although
col | ateral counsel m ght have chosen to raise the issue in terns
of a comment on the right to remain silent, that current counsel
woul d have done so is not the test for ineffective assistance.].
This court has recognized that "defense counsel nmay concl ude
that a curative instruction will not cure the error and choose
not to request one." Kearse v. State, 770 So. 2d 1119, 1129
(Fl a. 2000).

Moreover, to the extent that the issue should have been
rai sed on direct appeal, but was not, it is procedurally barred
in this proceeding. Rutherford, 727 So. 2d at 218-19; Johnson
v. State, 593 So. 2d 206, 208 (Fla. 1992), cert. denied, 113
S.Ct. 119 (1992). Cole cannot avoid this bar by couching the
claimas an ineffective assistance claim Rutherford, 727 So.
2d at 218-19 n. 2.
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Further, the attenpt to raise a prosecutorial m sconduct
issue grounded on Strickland “for failure to raise an
appropriate objection . . . nmust fail wunder this Court’s
decision in Gaskin v. State, 737 So. 2d 509, 520 n.6,7 (Fla.
1999). In Gaskin, the prosecutorial m sconduct allegations were
“legally and facially insufficient to warrant relief under the
requirements of Strickland . . .” because Gaskin did not allege
“how the outconme of his trial would have been different had
counsel properly objected” to the comments. Id. Cole s claim
i kewi se fails because he did not state how the outcone of his
case woul d have been different had Attorney G eason objected to
the prosecutor’s “mankind at its worst” conmment.

Col e has not nmet his burden of proof and is entitled to no
relief. Gaskin. See Taylor v. Wainwight, 1989 W. 126490 (MD
Fla. 1989) [Counsel noved for mstrial at end of opening
statenment; Defendant has burden to establish that counsel’s
failure to make contenporaneous objection “was objectively

unreasonabl e and rose to the | evel of deficient perfornmance.”].

5. COLE'S CLAIM THAT TRIAL COUNSEL WAS
| NEFFECTI VE FOR CALLI NG JOHN THOMPSON AS THE SOLE
DEFENSE W TNESS WAS CORRECTLY DENI ED W THOUT AN
EVI DENTI ARY HEARI NG
Col e conplains that trial counsel d eason should not have

call ed John Thonpson to ask whether Mary Ganble ever told him
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that Cole had confessed to cutting John's throat. (IB 62). He
claims that since the State had earlier called M. Thonpson, the
def ense coul d have asked its question on cross and preserved the
right to opening and rebuttal closing argunment. (1B 62-63). He
does not argue that the evidence inpeaching M. Ganble's
confession testinony should have been omtted altogether if it
was not adm ssible on cross exam

Attorney G eason chose to call M. Thonpson “to establish
that Mary Ganmbl e never told himthat M. Cole confessed to her”
in order to “discredit her prior testinony” regarding Cole’s
confession. (IB 63). He “believed the rules of evidence
prevented himfromeliciting the informati on he wanted on cross

,” and so, he called Thonpson as a defense witness. (IB 63).
Thus, Cole clains that the failure to ask the question on cross
cannot be a tactical decision. (IB 64). He further asserts that
had the question been asked on cross, he “probably could have”
been permitted to ask the question and have it answered, and
t herefore, counsel’s performnce was deficient.

In Gudinas v. State, this court said: “[T] he rules of
evi dence are not suspended because Gudi nas chose to present only
one witness in his guilt phase defense and forfeited his final
closing argunent.” 693 So. 2d 953, 965 (Fla. 1997). At trial,

the State called John Thonpson before calling Mary Ganbl e. (RDA
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809, 874). As M. King pointed out at the evidentiary hearing:
“[T] he rules of evidence would require the other w tness be put
on, and when the witness with inpeaching information called to
i npeach after the witness had testified, and not before. And
the case law and the code are pretty clear about that.” (R
1590). Thus, contrary to Cole’s contention on appeal, in order
to elicit testinmny from M. Thonpson which woul d i npeach Ms.
Ganbl e, M. Thonmpson woul d have to testify after Ms. Ganble. As
a result, Attorney G eason was forced to make M. Thonpson his
witness in order to solicit the subject testinony. That the
trial judge indicated that he m ght have disregarded the rules
of evidence had Attorney G eason tried to circunvent the rule
and get the testinmony in on cross does not make Attorney G eason
ineffective for calling M. Thonpson in accordance with the
rul es of evidence. Col e has not shown that Attorney G eason
rendered deficient performance in this regard.

Nei t her has he shown prejudice. Cole alleges prejudice in
that the right to opening and rebuttal closing argunment was
forfeited, and had that not occurred, Attorney G eason could
have corrected the statement that Paul’s hand was broken and
ot herwi se refuted the State’'s closing argunent. (IB 64). He
makes the further leap that had this been done, the jury

“l'i kely” woul d not have returned a guilty verdict or recomended
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death. (1B 64).

The State contends that there is no reasonable possibility
that had Cole had both the opening and rebuttal closing
argunent, he woul d have prevented either a conviction or a death
recomrendat i on. The overwhelm ng evidence of both the
comm ssion of a first degree nmurder and nore than sufficient
aggravators to conpel a death sentence soundly defeat this
claim

Mor eover, correcting the statenment to reflect that Paul only
t hought his hand was broken would do little, if anything, to
further Cole’ s defense. Obviously, if Paul thought his hand was
br oken, he would be nuch less likely to try to use it to kill a
healthy, athletic victim such as John Edwards. Clearly,
Attorney G eason could have corrected this statement with an
obj ection rather than it requiring a rebuttal closing argunment
had he thought the point worth making.

Col e has failed to establish that any of the foregoing five
claims show deficient performance or prejudice on the part of
trial counsel G eason. There being no instances of deficient
performance or prejudice proved, there is nothing to cunul ate,
and Cole is entitled to no relief. See Rose v. State, 774 So.

2d 629, 635 (Fla. 2000).
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PO NT VI |

THE TRI AL COURT DI D NOT ERR I N DENYI NG COLE S MOTI ON
TO RELEASE SEMEN SAMPLES TO BE TESTED FOR DNA.

The standard of reviewof Rule 3.850 clainm which are deni ed
wi thout an evidentiary hearing 1is conpetent, substanti al
evidence. Diaz v. Dugger, 719 So. 2d 865, 868 (Fla. 1998). This
claimwas denied at the Huff hearing on February 14, 2000. (R
900). Thus, the conpetent, substantial evidence standard
applies.

Col e conplains that at the Huff hearing, he asked “to have
senen sanples released for DNA testing,” and the postconviction
judge denied the motion. (IB 65). He clains that if senen found
in victimPam Edwards’ vagi na proved to be Co-defendant Paul’s,
it would have “inpeached” Pams testinony and have cast
reasonabl e doubt “on her testinony that Paul did not have the
opportunity to kill” her brother. (1B at 66). He further makes
the absurd claimthat “[d]Jue to the obvious stress the victim
was under, it is reasonable to assume that she was confused
whi ch co-defendant commtted the sexual battery and the
killing.” (1B 66).

This claimis procedurally barred for failure to raise it
in the trial court at the time of trial (or on appeal).

Clearly, DNA testing of the type Col e now seeks was avail able in
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1995 when the trial was held, as well as in 1994 when the crine
occurred. See Zeigler v. State, 654 So. 2d 1162, 1164 (Fla
1995). Such a claimis clearly subject to a procedural bar, id,
and therefore, Cole’'s claimis barred.

Mor eover, Pam Edwards’ testinony is not confused! It is
clear that she well knows that Cole tw ce raped her and that he
was the one who had the opportunity to, and did, cut her
brother’s throat. There is not one scrap of evidence to support
t he absurd cl ai mthat she was confused due to stress and di d not
know who raped her.'™ Neither is there any evidence to support
the "Stockholmeffect” claimmde for the first time on appeal
fromthe denial of the postconviction notion. Any such issues
could and should have been raised at trial or on direct appeal
and are procedurally barred. Steinhorst v. State, 412 So. 2d 332
(Fla. 1982), cert. denied, 522 U.S. 1022 (1997).

These clains are also barred because they were not tinely
raised in the postconviction nmotion. “This was not an instance
where t he Defendant was rushed to neet the one-year deadline to
get a petition fil ed. He had plenty of time, and only | ast

Septenber finally got a pleading filed.” (R 900). The

15

Not only did Pam Edwards tell Deputy Jicha that Cole was the
only one of the two perpetrators who raped her, Cole told his

close friend, Mary Ganble, that he was the one that raped Pam
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post conviction judge denied the nmotion. (R 900).

Mor eover, even if Paul had sex with Pam that does not nean
t hat Pam was confused as to who had the opportunity to kill her
brother. The evidence at trial established that the two
perpetrators and the victimingested marijuana at the canpsite
at the time of the rapes well after the nurder, (RDA 1150
1186), but no evidence was presented to indicate that Pam
Edwards’ had a significantly dimnished ability to perceive
events at the time her brother was killed. Thus, even if Pam
was confused about Col e being the one who raped her - which the
State strongly contends that she was not - such does not support
the <conclusion that she was also confused about which
perpetrator had the opportunity to cut her brother’s throat.

Mor eover, the evidence of Cole's guilt of the nurder and t he
rapes of Ms. Edwards is overwhelnm ng, and even if Paul also
raped Ms. Edwards, Cole's conviction for the nurder and the
rapes is not called into question. This claim is utterly

wi thout nerit, and Cole is entitled to no relief.

79



PO NT VI |

COLE HAS NOT SHOW THAT THE PENALTY PHASE OR
POSTCONVI CTI ON COURTS PERM TTED NONSTATUTORY
AGGRAVATORS TO BE PRESENTED AND CONSI DERED.

The standard of review for this claim of inproper jury
instruction is abuse of discretion. Janes v. State, 695 So. 2d
1229, 1236 (Fla. 1997). Cole has not net that standard.

Cole’s claimis procedurally barred as to penalty phase
present ati on of nonstatutory aggravators because the i ssue coul d
and should have been raised on direct appeal. Teffeteller wv.
Dugger, 734 So. 2d 1009, 1029 (Fla. 1999); Lopez v. Singletary,
634 So. 2d 1054, 1058-59 (Fla. 1993). Moreover, it 1is
procedural |y barred on postconviction because the i ssue was not
rai sed bel ow. Postconviction counsel did not file a notion for
rehearing, or otherwise object or <call the matter to the
attention of the postconviction court, and the issue may not be
raised for the first time in this Honorable Court. Steinhorst
v. State, 412 So. 2d 332 (Fla. 1982), cert. denied, 522 U S
1022 (1997); Jennings v. State, 26 Fla. L. Wekly S178, S181
(Fla. Mar. 22, 2001).

Assunming that the claimis not procedurally barred, it is
without nmerit. It seens clear that the postconviction court’s
use of non-statutory in the context of aggravating circunstances

was a slip of the tongue. Certainly, it was not intended as a
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finding by the postconviction court that the sentencing court
found non-statutory aggravators and weighed themin making its
sent enci ng determ nation.

Mor eover, the postconviction court’s statenment was not that
non-statutory aggravating circumstances were consi dered by any
court, but only that +they were “prevented” [presumably
presented]. (R 1197). Most |ikely, what the postconviction
court referred to as non-statutory aggravati ng circunstances was
merely the eggregious facts. See generally, Parker v. State
641 So. 2d 369, 377 (Fla. 1994)[what defendant saw as
nonstatutory aggravators were “sinply facts.”]. Clearly, the
facts in Cole' s case well support each of the four statutory
aggravators found, and Col e has denmponstrated no prejudice from
the postconviction court’s reference to “non-statutory
aggravating circunstances." Cole has not denonstrated, and can
not denonstrate, any prejudice, and therefore, any error was
harm ess beyond a reasonable doubt. He is entitled to no

relief.
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PO NT | X
THE TRIAL COURT DID NOT ERR I N DENYI NG COLE S CLAI M
THAT THE STATE W THHELD EXCULPATORY EVIDENCE |IN
VI OLATI ON OF BRADY V. MARYLAND.

The standard of review of Brady v. Maryland, 373 U.S. 83

(1963) issues is conpetent, substantial evidence supporting the
trial judge's determ nations. Wiy v. State, 760 So. 2d 903, 911
(Fla. 2000). A trial court’s factual findings on conflicting
evi dence nust be upheld where such evidence is present. 1d.
Under Brady and its progeny, a defendant nmust prove three
el ements to prevail. They are: (1) The evidence is favorable
to the defendant; (2) it was suppressed by the State; and, (3)
t he def endant was prejudi ced by sane. Rose v. State, 774 So. 2d
629, 634 (Fla. 2000). “[T]o show prejudice . . ., the defendant
must establish that ‘there is a reasonabl e probability that the
result of the trial would have been different if the suppressed
[ evidence] had been disclosed . . ..’” 1d.(quoting, Strickler
v. Greene, 527 U S. 263, 289 (1999). Thus, to establish
sufficient prejudice, the defendant nust show the evidence is
“sufficient to undermine confidence in the outcone.’”
ld. (quoting United States v. Bagley, 473 U. S. 667, 682 (1985).
Col e conplains that the State wi thheld val uabl e evidence
excul patory to his defense to the effect that the trial
prosecutor was afraid that if Codefendant Paul were to testify,
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he would “’ admt and take the blame for the whole incident.’”
(1B 72). He bases this claim on a brief conversation State
Attorney and trial prosecutor, Bradley King, had with Cole's
nmot her’s friend, Eleanor Sinmpson, after the oral argunent held
in Cole' s direct appeal. (1B 72). Ms. Sinpson’s affidavit
relating her version of this conversation was typed by Cole’s
not her, Ann, *“and included sone m stakes and sone false
information.” (1B 73).

| ndeed, the record shows that Ms. Sinpson’s affidavit
contai ned informati on which was rank hearsay and untrue which
she had represented as a matter of fact.'® (R 1552-54, 1556).
She falsely identified the Assistant Attorney Ceneral at the
oral argunent as one of the prosecutors at Cole’'s trial, which
Ms. Sinpson said she attended. (R 1544, 1551-52). Ms. Sinpson

described herself as “a court watcher,” and said she has been
victimzed by Florida s judicial systemto the tune of “over
400, 000 dollars . . ..” (R 1548, 1549). Ms. Sinpson adnitted
that she had a hearing inpairnment - which was obvious at the

hearing - but said it was of recent onset. (R 1552, 1561). Ms.

16

Most of the hearsay statements in her affidavit “was hearsay
fromAnn Cole,” who typed the docunent. (R 1553). However, Ms.
Sinpson testified that she read it carefully before executing it
and “wouldn’t have sent it out if | hadn't read it.” (R
1555-56) .
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Si npson said that “Ann [Cole] wasn’'t anywhere around” when she
talked to M. King, but later admtted that Ann Cole was with
her at the oral argunment before this Court, and that she and
Col e’s nmother had a long standing relationship. (R 1547, 1555,
1566) .

State Attorney Brad King also testified before the
postconviction judge. He said that the Assistant Attorney
General had nothing to do with the prosecution of Loran Cole
“until the appellate process.” (R 1576). He recalled the
conversation with Ms. Sinpson and intentionally kept it brief
“because of sonme things that she said caused ne . . . to be
| eery of her and what | said to her.” (R 1577). He “answered her
guestions as politely . . ., but as briefly as | could.” (R
1577) .

M. King testified that when Ms. Sinmpson “asked me why
didn"t | put WIliam Paul on the stand,” he told her he “didn’t
need to . . ..” (R 1576). He explained to her “that we had a
good case w thout him he was there and he could have been
call ed, but I chose not to call him and, in part, . . . because
| could never tell for a certainty what he would say if he
testified.” (R 1576). He said that Ms. Sinpson’s report that
he said he was afraid Paul would take the blanme for the nurder

was “not . . . an accurate reflection of what | said.” (R
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1576-77) .

M. King further testified that there has never been a tine
when he had any indication that Paul was the one who slit John’'s
throat. (R 1578). It has always been his opinion that Cole was
the actual killer. (R 1578). M. King “understood that there
was sonme possibility” that Paul would testify differently at
trial than he had in his previous statenents, but “had no
i ndi cation at any point during the entire process of the trial
that he would, in fact, do that.” (R 1597).

It boiled down to a tactical decision by the seasoned
prosecutor. “[We had a strong case without WIIiam Paul

he wasn’t necessary . . . there was no reason for ne to cal
hi mand there was no reason . . . to take any risk that he woul d
get on the stand and change his testinmony . . ..” (R 1597-98).

The credibility determ nation was for the postconviction
trial judge, not this Honorable Court. That judge found that
“Ms. Sinpson’s credibility is in doubt.” (R 1198). Moreover,
Cole’'s position that Ms. Sinpson was the nore credible is
belied by the record, as set-out above. Further, M. King's
statement that Paul was not called because the State had a
strong case against Cole without him is borne out by the
overwhel m ng evidence of Cole's guilt of John Edwards’ nurder

and his qualification for the death penalty under the |aws of
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this State. 1In the unlikely event that this Court would ignore
settled caselaw to the contrary and indul ge Cole by making a
credibility determ nation of its own, the record from the
hearing woul d conpel the same conclusion reached by the | ower
court, i.e., M. King' s testinony was the nost credible and
defeats the instant claim

Col e has presented no evidence of a Brady violation. There

sinply was no information favorable to Cole in regard to M.
Paul , nmuch |l ess any that was withheld by the State. Moreover,
Col e has made absolutely no showing of any prejudice. In his
post-arrest statements and in his deposition, M. Pau

mai ntai ned that Loran Cole slit John's throat. Pam Edwar ds’
trial testinmony verified M. Paul’s clains in that regard. Cole
has not all eged any credi ble reason to believe that Paul woul d
have testified favorably to Cole. Clearly, Cole has not net any
prong, nmuch less all three required prongs, of the standard for

Brady relief.

86



PO NT X
THE TRIAL COURT DID NOT ERR I N DENYI NG COLE S CLAI M
THAT HE SHOULD HAVE BEEN PERM TTED TO | NTERVI EW JURORS
TO DETERM NE | F ANY JUROR M SCONDUCT OCCURRED

The standard of revi ew of Rule 3.850 clains which are deni ed

without an evidentiary hearing is conpetent, substantial

evi dence. Diaz v. Dugger, 719 So. 2d 865, 868 (Fla. 1998). This

claimwas denied at the Huff hearing on February 14, 2000 as

factually insufficient. (R 1221). Since there are no specific

al l egations of any type of juror m sconduct, no hearing was

appropri ate. Thus, the record supports the trial judge's

deci sion not to hold an evidentiary hearing on this claim

Mor eover, Col e conplains that the rules preventing himfrom

interviewng jurors to determne “jury bias and m sconduct” deny

hi m due process and access to the courts. (IB 76-77). Thi s

issue i s procedurally barred because it was not rai sed on direct

appeal, it is also legally insufficient. Arbelaez v. State, 775

So.

2d 909, 912 (Fla. 2000). 1In Arbelaez, this Court said:

The trial court did not address Arbelaez’s claimthat
he was prohibited frominterviewing the jurors. While
we would normally send an unaddressed cl aim back for
the trial court to rule upon, we conclude that renmand
on this issue is unnecessary because the claimis both
procedurally barred and legally insufficient. Any
claims relating to Arbelaez’ s inability to interview
jurors should and could have been raised on direct

appeal. See Smth. Furthernore, Arbel aez did not make
a prima facie show ng of any juror msconduct in his
postconviction nmotion bel ow. | nstead, he appears to
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be conpl ai ni ng about a defendant’s inability to conduct
‘fishing expedition’ interviews with the jurors after
a guilty verdict is returned. Thus, even if the claim
were not procedurally barred, Arbelaez would not be
entitled to relief on the grounds he asserted and no
evidentiary hearing was required on this claim

(footnotes omtted) Id. Cole’ s claimis |ikew se barred.

He is entitled to no relief.
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PO NT Xl
THE TRIAL COURT DI D NOT ERR I N DENYI NG COLE'S CLAIM
THAT FLORI DA STATUTE 8921. 141(5) IS FACI ALLY VAGUE AND
OVERBROAD AND DI D NOT G VE THE JURY ADEQUATE GUI DANCE

ON THE | SSUE OF WEI GHI NG M Tl GATI NG AND AGGRAVATI NG
Cl RCUMSTANCES.

Col e conpl ains that Florida Statute 8921.141(5) is facially
vague and over broad and does not adequately instruct the jury in
the consideration of mtigating and aggravating circunstances.
(1B 78). He claims that the jury instructions shifted the
burden of proof that death is not the appropriate sentence to
hi m because he began the penalty phase with an automatic
aggravator by virtue of his conviction of felony murder. (1B
79-80). He adds that the jury was “essentially told” that if an
aggravating circunstance was established, “it need not consider
mtigating circunmstances unless those mtigating circunstances
were sufficient to outwei gh the aggravating circunstances.” (IB
79).

The State submts that the standard of review of the
constitutionality of Florida's jury instructions it appears to

be de novo. See Arnstrong v. Harris, 773 So. 2d 7, 11 (Fla.

2000) [ proposed constitutional anmendnent]. Pure questions of | aw

are revi ewed under the de novo standard. 1d.; Denps v. State,

761 So. 2d 302, 306 (Fla. 2000).
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However, jury instruction i ssues are barred on
postconviction nmotion because they could and should have been
rai sed on direct appeal. See Asay v. State, 769 So. 2d 974, 989
(Flla. 2000). Mor eover, the burden-shifting jury instruction
issue in the context of ineffective assistance of counsel for
failure to object has been considered and rejected in Shellito
v. State, 701 So. 2d 837, 842-43 (Fla. 1997). I ndeed, the
standard instruction approved in Shellito was used in the
instant case, and trial counsel is not ineffective for failing
to object toit. See Downs v. State, 740 So. 2d 506, 518 (Fl a.
1999) .

Mor eover, Col e’ s claimthat he began the penalty phase with
an automati c aggravator “has been repeatedly rejected by state
and federal courts.’ Johnson v. State, 660 So. 2d 637, 647 (Fl a.
1995), cert. denied, 116 S.Ct. 1550 (1996). To the extent Cole
inplies that Attorney G eason was ineffective for failing to
raise this nmeritless claim he is incorrect.

I n any event, the “automati c aggravator” cl ai mhas been hel d
procedurally barred in a 3.850 proceeding where it was not
rai sed on direct appeal. MIls v. State, No. SC0l1-775 at 7-8
(Fla. April 25, 2001); Arbelaez v. State, 775 So. 2d 909, 919
(Fla. 2000). See Lopez v. Singletary, 634 So. 2d at 1056).
| neffective assistance clai ms cannot be used to obtain a second
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appeal. Rutherford v. State, 727 So. 2d 216 (Fla. 1998); Medi na
v. State, 573 So. 2d 293 (Fla. 1990).

Finally, Cole' s claimthat the jury was told “it need not
consider mtigating circunmstances unless those mtigating
circunstances were sufficient to outweigh the aggravating
circumstances” is procedurally barred. The issue could and
shoul d have been rai sed on direct appeal. Teffeteller v. Dugger,
734 So. 2d 1009, 1029 (Fla. 1999). Cole is entitled to no

relief.
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PO NT XI |

THE TRI AL COURT DI D NOT ERR I N DENYlI NG AN EVI DENTI ARY

HEARI NG ON THE CLAI M THAT THE COVBI NATI ON OF PROCEDURAL

AND SUBSTANTI VE ERRORS CUMULATI VELY DEPRI VED COLE OF

A FUNDAMENTALLY FAIR TRI AL.

The State submits that the standard of review of clains of
cunul ative error is de novo. See Arnmstrong v. Harris, 773 So.
2d 7, 11 (Fla. 2000). Pure questions of |law are reviewed under
the de novo standard. 1d.; Denps v. State, 761 So. 2d 302, 306
(Fla. 2000).

Cole clainms that the numerous errors in his penalty phase
proceedi ng “when considered as a whole, virtually dictated the
sentence of death.” (IB 81). He alleges that “[r]epeated
i nstances of ineffective assistance of counsel and the trial
court’s nunerous errors” cunulated to “taint” his penalty phase
proceedi ng. (I B 81).

In Rose v. State, 774 So. 2d 629, 635 (Fla. 2000), this
Court rejected such a cunulative error claim This Court said:
“[Cllainms of cunmulative error are properly denied where the
Court has considered each individual claimand found the clains
to be without nmerit.” 774 So. 2d 629, 635. Where each point
lack nerits, there is no cunulative error. ld.; Sireci V.

State, 773 So. 2d 34, 41 (Fla. 2000).

Mor eover, even assum ng arguendo that sonme errors occurred,
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sane - when cumnul ated - do not result in a finding of prejudice
in the sense of being significant enough to have mde a
difference in the outcome of the guilt or penalty phase. The
evi dence of both guilt of first degree nurder in the death of
John Edwards and the four strong aggravators is overwhel m ng!
The mtigation, including all of that urged by Cole in this
proceedi ng, pales in conparison to the aggravators. Loran Cole
is entitled to no relief. See Rose, 774 So. 2d 629, 635.
Finally, to the extent that the alleged errors could have

been rai sed on direct appeal, this claimis procedurally barred.

CONCLUSI ON

Based upon the foregoing argunents and authorities, the

3.850 trial court's denial of relief should be affirned.

Respectfully subm tted,

ROBERT A BUTTERWORTH
ATTORNEY GENERAL

JUDY TAYLOR RUSH

ASSI STANT ATTORNEY GENERAL
Fl ori da Bar #438847

444 Seabreeze Blvd. 5th FL
Dayt ona Beach, FL 32118

93



(386) 238- 4990
Fax # (386) 226- 0457

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a true and correct copy of the above
has been furnished by U S. Mail to: Julius J. Aulisio, Assistant
CCRC - M ddl e, 3801 Corprex Park, Suite 210, Tanpa, FL 33619, on
this __ day of April, 2001.

Of Counsel

CERTI FI CATE OF COMPL| ANCE

This brief is typed in Courier New 12 point.

JUDY TAYLOR RUSH
ASSI STANT ATTORNEY GENERAL

94



