I N THE SUPREME COURT OF FLORI DA

ANTHONY NEAL WASHI NGTON,

Appel | ant,

VsS. CASE NO. SC00-
1435

STATE OF FLORI DA,

Appel | ee.

ON APPEAL FROM THE SI XTH JUDI CI AL CI RCUI T,
I N AND FOR PI NELLAS COUNTY, FLORI DA

ANSWER BRI EF OF THE APPELLEE

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

ROBERT J. LANDRY
Assi stant Attorney GCeneral
Florida Bar No. 0134101
2002 North Lois Avenue, Suite 700
Tanpa, Florida 33607
Phone: (813) 801-0600
Fax: (813) 356-1292

COUNSEL FOR APPELLEE



NO. :

TABLE OF CONTENTS

PRELI M NARY STATEMENT .

STATEMENT OF THE CASE AND FACTS .

SUMVARY OF THE ARGUMENT .

ARGUMENT

| SSUE |
WHETHER TRI AL COUNSEL RENDERED | NEFFECTI VE
ASSI STANCE AT PENALTY PHASE.

| SSUE ||
VWHETHER THE LOWER COURT ERRED | N SUMVARI LY
DENYI NG APPELLANT' S CLAIM OF | NEFFECTI VE
ASSI STANCE OF COUNSEL AT THE GUI LT PHASE.

| SSUE |11
WHETHER THE LOWER COURT ERRED | N DENYI NG
RELI EF  ON APPELLANT'S CLAIM THAT THE
SENTENCI NG COURT FAI LED TO Gl VE GREAT WEI GHT
TO THE JURY’ S LI FE RECOMMENDATI ON.

| SSUE |V .
VWHETHER THE LOWER COURT ERRED | N DENYI NG
APPELLANT" S CLAI M THAT THE JURY | NSTRUCTI ONS
I N BOTH THE GUI LT AND PENALTY PHASES OF THE
TRI AL WERE CONSTI TUTI ONALLY | NVALI D.

| SSUE V

WHETHER THE LOWER COURT ERRED | N DENYI NG
APPELLANT" S CLAI M THAT HI S SENTENCE RESTS ON
AN UNCONSTI TUTI ONALLY AUTOVATI C AGGRAVATI NG
Cl RCUMSTANCE.

PAGE

28
30
30

54

70

71

74



| SSUE VI
VWHETHER THE LOWER COURT ERRED | N DENYI NG
APPELLANT" S CLAIM THAT THE TRIAL COURT
PROCEEDI NGS WERE FRAUGHT W TH PROCEDURAL AND
SUBSTANTI VE ERROR.

| SSUE VI |
WHETHER THE LOWER COURT ERRED | N DENYI NG
APPELLANT" S CLAIM THAT FLORIDA’S CAPI TAL
SENTENCI NG STATUTE |'S UNCONSTI TUTI ONAL ON
| TS FACE AND AS APPLI ED.
CONCLUSI ON
CERTI FI CATE OF SERVI CE

CERTI FI CATE OF TYPE SI ZE AND STYLE

75

76

78
78
79



TABLE OF Cl TATI ONS

NO. :

Arnstrong v. State,
642 So. 2d 730 (Fla. 1994)

Asay v. State,
769 So. 2d 974 (Fla. 2000)

Atwater v. State,
___So. 2d
26 Fla. L. Weekly S395 (Fla. 2001)

Bertolotti v. Dugger,
514 So. 2d 1095 (Fla. 1987)

Bertolotti v. Dugger,
883 F.2d 1503 (11th Cir. 1989)

Bl anco v. State,
706 So. 2d 7 (Fla. 1998)

Brimyv. State,
695 So. 2d 268 (Fla. 1997)

Buf ord v. State,
492 So. 2d 355 (Fla. 1986)

Cade v. Harl ey,
222 F.3d 1298 (11th Cir. 2000)

Chandler v. United States,
218 F. 3d 1305 (11th Cir. 2000)(en banc),
cert. denied, =~ US | 149 L. Ed.2d 129 (2001)

Clisby v. Al abamm,
26 F.3d 1054 (11th Cir. 1994)

Crews v. State,
644 So. 2d 338 (Fla. 1st DCA 1994)

Dougl as v. State,
373 So. 2d 895 (Fla. 1979)

Downs v. State,

PAGE

42,

45

54

73-75

60

41

74

69

53

42

30

44

64

53



740 So. 2d 506 (Fla. 1999)
Duren v. Hopper,

161 F.3d 655 (11th Cir. 1998)
Francis v. State,

529 So. 2d 670 (Fla. 1988)
Freeman v. State,

761 So. 2d 1055 (Fla. 2000)
Frve v. United States,

293 F. 1013 (D.C. Cir.

Funchess v. Wi nwri ght,

772 F.2d 683 (11th Cir. 1985)
d ock v. Moore,

195 F.3d 625 (11th Cir. 1999),
cert. denied, us
Goodwin v. State,

751 So. 2d 537 (Fla. 1999)

G ossman _v. Dugger,

708 So. 2d 249 (Fla. 1997)
Haves v. State,

660 So. 2d 257 (Fla. 1995)
Hll v. Mbore,

175 F.3d 915 (11th Cir. 1999)
Housel v. Head,

238 F.3d 1289 (11th Cir. 2001)
Jones v. State,

648 So. 2d 669 (Fla. 1994)
Keen v. State,

775 So. 2d 263 (Fla. 2000)
Lusk v. State,

498 So. 2d 902 (Fla. 1986)
Mann v. State,

770 So. 2d 1158 (Fla. 2000)

1923)

148 L. Ed. 2d 150 (2000)

59, 60, 64, 65,

75

42

53

75

42

41

61

53

63

42

41

74

51

53

75



Marek v. State,
626 So. 2d 160 (Fla. 1993)

Mel endez v. State,
612 So. 2d 1366 (Fla. 1992)

Mel endez v. State,
718 So. 2d 746 (Fla. 1998)

MIls v. More,
___So. 2d ___,
26 Fla. L. Weekly S242 (Fla. 2001)

MIls v. Singletary,
161 F.3d 1273 (11th Cir. 1998)

MIls v. State,
___So. 2d ___,
26 Fla. L. Weekly S275 (Fla. 2001)

MIls v. State,
603 So. 2d 482 (Fla. 1992)

Mordenti v. State,
630 So. 2d 1080 (Fla. 1994)

O vera v. State,
641 So. 2d 120 (Fla. 5th DCA 1994)

Phillips v. State,
705 So. 2d 1320 (Fla. 1997)

Pittman v. State,
646 So. 2d 167 (Fla. 1994)

Porter v. Singletary,
14 F.3d 554 (11th Cir. 1994)

Porter v. State,
478 So. 2d 33 (Fla. 1985)

Provenzano v. Mbore,
744 So. 2d 413 (Fla. 1999)

Ragsdal e v. State,
720 So. 2d 203 (Fla. 1998)

Reneta v. Dugger,

34, 52,

34,

77

73

75

51

34

74

60

64

61

45

43

34

77

77



622 So. 2d 452 (Fla. 1993)

Ri vera v. State,
717 So. 2d 477 (Fla. 1998)

Roe v. Flores-Ortega,
_US __ , 145 L. Ed. 2d 985 (2000)

Rogers v. Zant,
13 F.3d 384 (11th Cir. 1994) e e . ... ... 32, 42,

Routly v. State,
590 So. 2d 397 (Fla. 1992) . . . . . . . . . . . . . . 34,

Routly v. Wai nwright,
33 F.3d 1279 (11th Cir. 1994)

San Martin v. State,
705 So. 2d 1337 (Fla. 1997)

Spencer v. State,
615 So. 2d 688 (Fla. 1993) 2 v

Spi nkel link v. Wi nwri ght,
578 F.2d 582 (5th Cir. 1978) . . . . . . . . . . . . . 33,

State v. Bol ender,
503 So. 2d 1247 (Fla. 1987)

State v. Stirrup
469 So. 2d 845 (Fla. 1985),
rev. denied, 480 So. 2d 1296 (Fla. 1985)

St ei nhorst v. State,
412 So. 2d 332 (Fla. 1982)

St evens v. State,
552 So. 2d 1082 (Fla. 1989)

Strickland v. Washi ngt on,
466 U.S. 668 (1984) . . . . . . . . 28, 34, 50, 52, 63, 68,

Tedder v. State,
322 So. 2d 908 (Fla. 1975 . . . . . . . . . . . . 33, b1,

Thorp v _State,
777 So. 2d 385 (Fla. 2001)

Vi

73

53

31

44

52

34

60

45

34

53

67

60

53

70

68



Tonmpki ns v. Mbore,
193 F.3d 1327 (11th Cir. 1999) . . . . . . . . . . . . . . 42

Vargas v. State,
640 So. 2d 1139 (Fla. 1st DCA 1994),
quashed on ot her grounds,

667 So. 2d 175 (Fla. 1995 . . . . . . . . . . . . . . 63, 64
Wal drop v. Jones,

77 F.3d 1308 (11th Cir. 1996) . . . . . . . . . . . . . 42, 44
Washi ngton v. State,

653 So. 2d 362 (Fla. 1994) . . . . . . . . 2, 5,6, 33, 70-72
WAt er house v. State,

____So. 2d

26 Fla. L. Weekly S375 (Fla. 2001) . . . . 43, 69, 73-75, 77

White v. Singletary,
972 F.2d 1218 (11th Cir. 1992) " 7

Vi i



PRELI M NARY STATENMENT

Appellee will refer to the instant record on appeal as R
foll owed by the vol une nunber and the appropriate page nunbers,
e.g. (R1, 1-45). Appellee will refer to Washington’s direct
appeal record as DAR followed by the appropriate page nunbers,

e.g. (DAR 1572-1594).



STATEMENT OF THE CASE AND FACTS

The facts of the case were summrized in this Court’s
opinion affirm ng Washington’s judgnment and sentence on direct

appeal . Washington v. State, 653 So. 2d 362, 363-364 (Fla

1994) :

On August 17, 1989, Ms. Alice Berdat, a 102- pound,
93-year-old woman, was found nurdered in her bedroom
havi ng been badly beaten about her face and head. Her
body was badly bruised. There were signs that she had
been vaginally and anally raped, and she suffered
seventeen rib fractures. Death occurred between the
hours of 5:51 a.m and 10:00 a. m

M chael Darroch, the detective assigned to the
case, |earned that Anthony Washi ngton was inprisoned
at the Largo Community Correctional Wrk Release
Center, located approximately 2.1 mles from Ms.
Berdat's honme. The Center's records indicated that on
the day of the nmurder, Washington left the Center at
6:00 a.m, returned at 9:17 a.m, and did not work at
his job at Cocoa Masonry. On August 31, 1989, Darroch
visited Cocoa Masonry where he spoke with several of
Washi ngton's co-workers. The co-workers informed
Darroch that Washington sold a gold-colored watch to
fell ow co-worker Robert Leacock. Darroch visited
Leacock at his honme, recovered the watch, and showed
Leacock a single photo of Washington. Leacock
identified Washington as the person who sold himthe
wat ch, which was |later identified as belonging to M.
Ber dat .

On Septenber 5, 1989, Darroch and two police
officers interviewed Wishington at the Zephyrhills
Correctional Center. Wshington did not know, nor did
the detective tell him that he was suspected of
mur dering Ms. Berdat. The interview dealt with an
unrel ated sexual battery that occurred on August 25,
1989. Darroch read the defendant his rights and
obtai ned hair and bl ood sanmples which he said could
prove or disprove Washington's guilt in the sexua
battery case. When the state sought to use the
sanples in the Berdat nurder case, Washington noved
for suppression. H's notion was denied by the tria



court and on July 16, 1992, a jury convicted him of
first-degree murder, burglary with a battery, and
sexual battery. The judge overrode the jury's life
recommendati on and inposed the death sentence. (FN1)
Washi ngton appeals his convictions and sentences.
( FN2)

FN1. The court f ound aggravati ng
circunmst ances of: (1) a capital felony
commtted by a person under sentence of
i nprisonment, (2) previous conviction of
anot her felony involving the use or threat
of violence, (3) a capital felony commtted
whi |l e engaged in the crines of burglary and
sexual battery, and (4) heinous, atrocious
or cruel. The court found no statutory
mtigating circunstances, and found the
non-statutory mtigating circunmstances of
def endant's love for his mother, his high
school diploma, and his sports activities
during high school

FN2. The issues raised on appeal are: (1)
the state inproperly perenptorily excused an
Afri can- Aneri can prospective juror; (2) the
trial court shoul d have suppressed t he bl ood
sanple; (3) Leacock's identification should
have been suppressed; (4) the DNA evi dence
was inproperly admtted, (5) there was
i nsufficient evi dence to support
Washi ngton's qguilt; (6) the heinous,
atroci ous, or cruel aggravating circunstance
was vague; (7) the death sentence was
i nproperly inposed; (8) Washington should
not have been sentenced as a habitual
viol ent felony offender; and (9) one of the
two witten judgnents filed is extraneous
and nust be stricken.

In affirm ng the judgnment and sentence this Court opined in

part:

[6][7] In his fourth issue, Washington asserts
that the trial court erred in not allowing him to
depose Anne Baunstark, the DNA technician, and that
the state, by not calling Baunmstark as a wtness,



failed to lay a proper predicate for adm ssion of the
DNA test results. Florida Rule of Crimnal Procedure
3.220 states that a defendant nmay not depose a person
t hat the prosecutor does not, in good faith, intend to
call at trial and whose involvenent with the case and
know edge of the case is fully set out in a police
report or other statement furnished to the defense.
The record reflects that the state did not intend to
call Baunstark as a witness; that Baunstark submtted
an affidavit which stated that she had conducted over
1200 DNA tests, had no specific recollection of
Washi ngton's test, and would have to rely on | ab notes
to discuss the testing procedure. Based on our review
of the record, we find that the state satisfied the
requi rements of rule 3.220. W also find no abuse of
di scretion in the court's adm ssion of the DNA test
results. When previously faced with this issue, we
stated that:

In admtting the results of scientific
tests and experinments, the reliability of
the testing nmethods is at issue, and the

proper predi cate to establish t hat
reliability must be laid. | f t he
reliability of a test's results s

recogni zed and accepted anong scientists,
admtting those results is within a tria
court's discretion. VWhen such reliable
evidence is offered, "any inquiry into its
reliability for purposes of adm ssibility is
only necessary when the opposing party makes
a timly request for such an inquiry
supported by authorities indicating that
there may not be general scientific
acceptance of the technique enployed."

Robi nson v. State, 610 So.2d 1288, 1291 (Fla.1992)
(quoting Correll v. State, 523 So.2d 562, 567
(Fla.1988)), cert. denied, --- US ----, 114 S Ct.
1205, 127 L.Ed.2d 553 (1994) (citations omtted). The
DNA test results were presented through the testinmony
of FBI Special Agent Dwi ght Adans, Baunstark's
supervi sor. Adanms testified as to the scientific
reliability of the tests, interpreted the DNA test
results, worked as a team wth Baunmstark, and
supervised her as she conducted the actual test.
Adams' famliarity with the test, his supervision over
Baunmstark's work, and Baunstark's affidavit laid a



Thi s

jury

proper predicate for adm ssion of the DNA test
results.

[8] Contrary to Washington's final guilt phase
assertion, the circunstanti al evi dence produced by the
state was sufficient to allow the issue of
Washington's guilt to be submtted to a jury. VWhen
t he case against the defendant is circunstantial, we
have hel d that:

[ TThe burden is on the State to introduce
evi dence which excludes every reasonable
hypot hesi s except guilt. The State is not
required to concl usi vely r ebut every
possi bl e

vari ation of events which can be inferred
from the evidence but only to introduce
conpetent evidence which is inconsistent
with the defendant's theory of events. Once
this threshold burden has been net, the

question  of whet her the evidence is
sufficient to exclude all reasonabl e
hypot heses of innocence is for the jury to
determ ne

Atwater v. State, 626 So.2d 1325, 1328 (Fla.1993)
(citation omtted), cert. denied, --- US. ----, 114
S.Ct. 1578, 128 L.Ed.2d 221 (1994). The evidence
agai nst Washington included DNA test results that
mat ched his semen with those found at the nurder
scene; m croscopic tests that matched his hair
characteristics with hairs found at the nurder scene;
his possessing and selling the victim s watch; and
his proximty to the victinms hone. Based on this
evi dence, the jury had sufficient basis to exclude all
reasonabl e hypot heses of Washi ngton's i nnocence.

(1d. at 365-366)

Court also agreed that Judge Schaeffer’s override of
life recommendati on was proper

[10][11][12] We also find no nmerit in Washington's
claim that the trial court inproperly inposed the
death sentence over the jury's recommendation of life
i nprisonment. In Tedder v. State, 322 So.2d 908, 910
(Fla.1975), we held that "[i]n order to sustain a

t he



sentence of death following a jury recomendation of
life, the facts suggesting a sentence of death should
be so clear and convincing that virtually no
reasonabl e person could differ." W have consistently
interpreted Tedder as neaning that an override is
inmproper if there exists a reasonable basis for a
jury's recommendation of life inprisonment. Freenman
v. State, 547 So.2d 125 (Fla.1989); Hall v. State,
541 So.2d 1125 (Fla.1989); Ferry v. State, 507 So. 2d
1373 (Fla.1987). W have affirmed life overrides in

cases simlar to the instant one. For exanple, in
Coleman v. State, 610 So.2d 1283, 1287 (Fla.1992),
cert. denied, --- US ----, 114 S. C. 321, 126
L. Ed.2d 267 (1993), the aggravating circunstances
wer e: (1) a felony conmmtted while engaging in a
robbery, sexual battery, burglary, and kidnapping;
(2) heinous, atrocious, or cruel; (3) cold,
cal cul ated, and preneditated,; and (4) a previous
conviction for a violent felony. The mtigating
circunmstances were the defendant's close famly ties
and maternal support. See also MIls v. State, 476

So.2d 172 (Fl a.1985), cert. denied, 475 U. S. 1031, 106
S.Ct. 1241, 89 L. Ed.2d 349 (1986); Spaziano v. State,
433 So.2d 508 (Fla.1983), aff'd, 468 U. S. 447, 104
S.Ct. 3154, 82 L.Ed.2d 340 (1984). On the other hand,
we will not affirm a life override if the record
contains mtigating circunstances which may provide a
reasonabl e basis for the jury's life recomrendation

For example, in Esty v. State, 642 So.2d 1074
(Fla.1994), we vacated a life override where the
def endant : (1) was eighteen years ol d; (2) had no
prior crimnal history; (3) evidenced a potential for
rehabilitation; and (4) nmay have been in an enoti onal
rage during the conm ssion of the nurder. See al so
Parker v. State, 643 So.2d 1032 (Fla.1994). V\hen
faced with the facts of the instant case, we can only
conclude that the judge's inposition of a death
sentence was proper. Washi ngton is convicted of
causing Ms. Berdat's death by hom cidal violence,
i ncl udi ng manual choking and blunt trauma to the chest
with multiple rib fractures. There are four valid
statutory aggravating circunstances, no statutory
mtigating ci rcumst ances, and i nconsequenti al
non-statutory mtigating circunmstances. (FN4) e
di sagree with Washington's assertion that t he
testinmony of his nother and Dr. Merin, a clinical
psychol ogi st and neur opsychol ogi st , provi ded a
rational basis, i.e., rehabilitation potential, for



the jury's recomendation of |life. W agree with the

trial court's finding that Washi ngton's potential for

rehabilitation is extinguished by the "totality of

[ hi s] past crim nal history, and his behavior in jail

to date.” Since we are unable to find a reasonable

basis for the jury's recomendation of life

i nprisonment, Washington's death sentence is affirned.
(Ld. at 366-367)
Thereafter, Washington filed an Anmended Motion to Vacate
Judgnent and Sentence on March 1, 1999 (R I, 1-46). The state
filed a Response to Order to Show Cause (R 1, 49-200; R 11, 201-
228). The |l ower court conducted a Huff hearing on August 12,
1999 (R 1V, 614-687). Washington did not allege either in the
Motion to Vacate or at the Huff hearing that trial counsel
rendered ineffective assistance for the failure to request a

hearing pursuant to Frye v. United States, 293 F. 1013 (D.C

Cir. 1923) on the DNA evidence. On Cctober 5, 1999, the |ower
court entered an order summarily denying certain clains and
scheduling an evidentiary hearing on others (R 11, 245).

An evidentiary hearing was conducted on Novenber 18th and
19th, 1999 pertaining to the claim of ineffective counsel at
penalty phase and testinony was presented by WIllie Me
Washi ngton (R V, 698-723), Holice WIlliams (R V, 726-744),
Regi na Batiste (R V, 745-765), Murice Houston (R V, 767-773),
Eric Bryant (RV, 775-790), trial counsel Franklyn Louderback (R
V, 791-818), co-counsel Tom McCoun (R V, 822-849), Dr. Dani el

Sprehe (R V, 850-871) and Dexter Washington (R VI, 880-895).



On June 5, 2000, Judge Schaeffer entered a conprehensive
order denying the Anmended Modtion to Vacate (R 11, 282-307) and
attached exhibits including excerpts from the trial and/or
di rect appeal record (RII, 308 - R1IIl, 596).

Judge Schaeffer explained her reason for summarily denyi ng
relief on Claim I A (counsel’s alleged failure in questioning
potential jurors) (R11, 284), ClaimlIB (counsel was i neffective
for failure to cross-exam ne state wi tnesses and chall enge the
state’s case) (R 11, 285-288).

Wth respect to a claimof ineffective assistance of trial
counsel at guilt phase for the failure to provide background
information to the mnmental health expert, Judge Schaeffer
expl ained that no evidentiary hearing was needed since this
def endant asserted throughout that he was innocent, a defense
contradictory to an intoxication by drugs defense and it would
have been no defense to felony-nmurder (R 11, 288-289).

Judge Schaeffer added this Summary of Guilt Phase | ssues:

Summary of GQuilt Phase | ssues

This completes all of the various issues raised in
Claim| that bear on defendant’s trial counsel having
been ineffective at the guilt phase of defendant’s
trial. Although no evidentiary hearing was ordered as
to these guilt phase issues of ineffectiveness, at the
evidentiary hearing that was held on ineffectiveness
of counsel at the penalty phase, defendant’s trial
counsel gave their credentials. Frank Louderback had
been an attorney since 1975. Since 1980, he had a
practice devoted to crim nal defense. By 1990, he had
tried 25 first-degree nmurder trials, and had been
involved in 50 first-degree nmurder cases (Exhibit D,



pp. 104-105). Def endant’ s co-counsel, Tom McCoun is
presently a Federal Magistrate Judge for the Mddle
District of Florida. He joined the Florida Bar in
1977. He was an assistant state attorney for three
years, and then from 1980 - 1990 was in partnership
with M. Louderback specializing in crimnal defense
wor K. At the time of defendant’s trial, he had
participated in 20 - 30 first-degree nurder trials
(Exhibit D, pp. 134-135). As a trial judge with over
ten years experience on the crimnal bench, and a
prior crimnal defense attorney for over eight years,
| know that these two attorneys were two of the best
Pi nell as County had to offer. The Index to the record
on appeal, (Exhibit E), shows they prepared well for
this case by deposing state’s w tnesses, requesting
expert wtnesses of their own, filing appropriate
nmotions, etc. The trial transcript shows they did an
admrable job at defendant’s trial in advocating
defendant’ s claimthat he was innocent of the crines
charged, and that he was at the Largo Wrk Rel ease
Center when the crinmes were commtted.

No singular claim mde by the CCRC, nor the
collective claims made warranted an evidentiary
hearing, as they were either refuted by the record,
were erroneous, or were not cognizable in a 3.850
noti on. As to all claims, contained in Claiml,
dealing with ineffective assistance of counsel at the
guilt phase of his trial, they are hereby deni ed. I
specifically find def endant’ s counsel , Fr ank
Louder back and Tom MCoun, were effective counsel
Further, this court is confident in the outcone of the
guilt phase of the trial and is not persuaded that the
i ssues clainmed, singularly or collectively, underm ne
this court’s confidence in the outcome of the guilty
verdi cts. Strickland v. Washington, 466 U. S. 668
(1984) requires both ineffectiveness of counsel’s
performance and prejudice to warrant relief.
Def endant has not satisfied either prong of the
Strickland v. Washington standard, and is therefore,
not entitled to a new guilt/innocence determ nation.

(RI1, 290-291)
The court also rejected summarily a claimthat trial counsel

was ineffective at guilt phase for failing to object to the



testimony of witness Berdat (the victim s son who identified the
watch) (Claim IF) (R 11, 289-290). Judge Schaeffer also
summarily denied a nunber of clainms as issues that could have
been or were urged on direct appeal (R 11, 291-293).

As to the issue of ineffective assistance of counsel at
penalty phase - the subject matter of the evidentiary hearing -
Judge Schaeffer summarized the evidence and concluded that

relief was not warranted (R I, 293-306).

Judge Schaeffer’s order recites:

At the evidentiary hearing, several witnesses were
called to testify that the defendant had been a
substantial wuser of various types of illegal drugs
since attendi ng high school. They knew about his drug
use in Mam , when he was not in prison. (Exhibit D,
pp. 14-17; 19-20; 41; 44; 59-68; 81; 89-93; 101-102;
194-195; 197-200). None of them testified of any
know edge of the defendant’s drug use at the Largo
Wor k Rel ease Center, where he was in custody when the

mur der, rape, and burglary were commtted. I wil|
accept their testinony about defendant’s drug use as
true.

The only wi tness who testified about possible drug
use while the defendant was in custody was his
br ot her, Dexter Washi ngton. However, when you boi
down his testinony, all he knows is that the defendant
wanted himto bring himnoney or drugs. He testified
at the evidentiary hearing that the defendant said
there were drugs to be purchased at the facility he
was in. But the facility he was speaking of was the
Pinell as County Jail, where the defendant would have
been awaiting trial for the nurder charge. He had
tried to visit once, but they wouldn’t allow it and
another time he canme up with his nother. He canme with
his mother during M. Wshington's trial. The
def endant was at the Pinellas County Jail. And the
time he tried to visit before he canme up for the

10



trial, the defendant was at the Pinellas County Jai
awaiting trial on the murder charge. It appears when
t he defendant was at the Largo Wbrk Rel ease Center,
when the nurder was commtted, his brother was in
anot her prison for his own nurder charge and did not
get out while the defendant was still at Largo.
Therefore, he cannot be of any help as to whether
there even were drugs at the Largo Wrk Release
Center, and certainly <cannot tell us that the
def endant was ever using drugs while he was there.
(Exhibit D, pp. 192-207).

Testinmony from Dr. Sprehe revealed that the
def endant said he had a heavy drug habit. According
to the history he obtained from the defendant, Dr.
Sprehe was able to diagnose the defendant as having a
subst ance dependency di sorder, and a | esser diagnosis
of substance abuse disorder. (Exhibit D, pp. 166-
168) .

The defendant told the doctor that he was using
drugs while at the Largo Wrk Release Center
(Exhibit D, p. 167). However, he says he was not
using drugs at the tine of the nurder. He said he
“bought the watch, you know, fromsonmeone, and that he
wasn't there. And he does tell nme that he is pretty
sure he was clear-headed at that tinme and not high
and so he knew where he was and it was not there in

t hat nei ghbor hood.” (Exhibit D, pp. 174; 178-179).
He also said his drug use at the Largo Wrk Rel ease
Center was “intermttent ...they're available and

soneti mes he got hold of thent (Exhibit D, p. 177).

Dr. Sprehe says long-term drug use woul d affect

one’s “inpulsivity.” (Exhibit D, p. 166). It would
“increase i mpul sivity, and reduces soci etal awareness,
reduces noral values ...sort of a don't care attitude

after a while, because the main focus is getting sone
nore of the drug.” (Exhibit D, p. 165).

Dr. Sprehe agrees with Dr. Merin in nost all
respects. He agrees that this defendant was not
suffering fromany brain inpairment, and had not hi ng
going on to interfere with his ability to reason.
There was no psychosis, no break with reality. There
was no evidence of fantasies or delusions. There was
no schi zophreni a or personal del usions. The defendant
was conpetent and understood right from w ong. He
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di sagrees with Dr. Merin only in that he finds a
substance abuse dependency disorder and a |esser
subst ance abuse disorder, not found by Dr. Merin.
(Exhibit D, pp. 171-172; 181-182).

To get in this evidence of defendant’s history of
drug abuse and the enotional disorders that resulted
fromthis drug abuse, what would the defendant have
had to give up; what evidence would the trial jury
have heard that it didn't hear?

Wllie Mae WAshi ngt on

1. He was expelled from high school because of
drugs and did not graduate when he should have
because of it. He finished in night school

(Exhibit D, pp. 17-18).

2. After high school, he noved away from hone.
(Exhibit D, p. 18).

3. He sometinmes wouldn’t show up for work, and
when he did, he sonetinmes would be sent hone by
hi s Dad because he was high. (Exhibit D, pp. 19-
20) .

4. He was getting arrested (for burglary) and
getting into trouble. (Exhibit D, p. 21).

5. He was al ways fighting with everybody and he
wasn’t brought up that way. (Exhibit D, p. 22).

6. The defendant didn’t growup in Liberty City,
but in Coral City, a better place than Liberty
City. (Exhibit D., pp. 29, 34).

7. The defendant didn't play football in high
school. He only westled. (Exhibit D, p. 31).

Holice WIlIlians

1. When t he def endant di d drugs, he got viol ent.
He used to fight a lot. (Exhibit D, pp. 46, 48).

2. He and his famly noved with the Washi ngt on

famly from Liberty City to Coral City, a nicer
nei ghborhood. (Exhibit D, p. 49).
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Reqgi na Bati ste

Eric

1. Coral City was a new nei ghborhood when the
Washi ngtons noved there. They had new houses.
It was a good nei ghborhood. (Exhibit D, p. 58).

2. When defendant had drugs, he “gets real
mean.” (Exhibit D, p. 60).

3. To get noney for drugs, he would get the
“fast noney”. He would “touch sonething.”
“Touch sonething” nmeans “a little robbery maybe
or sonebody slip and get the pocketbook of the
| ady. Little things. Little things that add
up.” (Exhibit D, p. 63).

4. Def endant cane out of the dark one night and
robbed her by taking her coat off her. He acted
i ke he didn’t know who she was. He scared her.
(Exhibit D, pp. 67; 69; 76).

Br yant

1. One day when the defendant was on crack
(after he had gotten out of jail for a “B & E or
sonething”), he was trying to sell some jewelry.
A friend of M. Bryant said, don't buy it, it’s
his (defendant’s) nother’s jewelry (Exhibit D,
pp. 94-95).

2. They sai d defendant stole the jewelry out of
his nother’s house. “l guess when a person i s on
crack, you will steal from whoever you can stea
from you know, to support your habit. And, you
know, | don’t want to nmake him seem |like a bad
person or anything, but, you know, crack will do
that to people.” (Exhibit D, p. 95).

3. Defendant didn't play football in high
school, only westled. (Exhibit D, p. 98).

Dext er WAshi ngt on

1. The def endant went to a juvenil e boy’ s school
and went to prison in Florida City. (Exhibit D,
p. 197).
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2. The defendant got violent when he got high.
(Exhibit D, p. 199).

3. VWhen t he def endant wasn’t working he stole to
support his habit. Hi s daddy “gave up on hinf
(this is what is in nmy notes where the court
reporter says “unintelligible”) - “because he
woul d not stop the drugs and he would be on the
j ob and getting high. M Daddy didn't play that.
So | guess he was breaking in houses or do what

they do to support his habit.” (Exhibit D, p.
200).
4. The defendant stole from his brother -

“jewelry, guns, stuff |like that” and sold themto
support his habit. (Exhibit D, p. 200).

5. The defendant’s brother had been to prison

and was in prison (for murder) until just before
defendant’s trial. (Exhibit D, p. 206).

Dr. Dani el Sprehe

1. The defendant has to steal and sell drugs to
support his habit. He had a $40 to $500 per week
habit. (Exhibit D, p. 164). (He later says $50
to $400 per week.) (Exhibit D, p. 180).

2. The def endant nade as nmuch as $3, 000 per week
selling drugs (Exhibit D, pp. 164-165; 180).

3. Al his “major” burglaries, and his “long
crimnal record” were directly related to the
fact that he needed noney for drugs. (Exhibit D

p. 165).

4. He stol e noney, did burglaries and sold | arge
ampunts of drugs to support his habit. (Exhibit
D, p. 180).

What do the defendant’s |awers say about their

strategy at the penalty phase and their preparation
for it?

M. Frank Louderback, a very experienced crim nal
def ense attorney, (see earlier discussion on page 9
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for his credentials) was principally responsible for
the guilt phase of the trial. He had asked that M.
McCoun be appointed to assist with the DNA evidence in
the guilt phase and to handl e the penalty phase. They
woul d have di scussed his background with himand asked
for alist of famly and friends who m ght hel p at the
penal ty phase. They had Dr. Sid Merin appointed as a
confidential expert to assist them in the penalty
phase of the trial. |If the defendant gave them nanmes
of people who could be called [in] the penalty phase,
t hey woul d have investigated these people and tried to
| ocate them and speak to them over the phone or by
letter to see if they had anything relevant to say.
He remenbers Ms. Washington as being reluctant to
conme as a W tness. She had nmore than one son in
prison and was tired of traveling the state for them
Dr. Merin was appointed principally for the penalty

phase, to develop mtigation. There was nothing in
the case that gave them any reason to question the
def endant’ s conpetence or sanity. M. Washi ngton

mai ntai ned his innocence and they nmaintained that
def ense for himthroughout. (Exhibit D, pp. 106; 116;
118-121).

When specifically asked if he would have
considered calling a prior girlfriend who would
testify she and the defendant used drugs throughout
hi gh school and that he |ater robbed her (for drug
money), Louderback said he woul d never have put her on
as a witness. (Exhibit D, pp. 123-124).

M . Louderback agrees that mtigation in the form
of habitual drug use is a two-edged sword. There are
many crines (drug possession, thefts, drug sales,
etc.) that the jury gets to know about which they
ot herwi se do not get to know about. He says that
anyone i n the business knows and certainly in Pinellas
County, that habitual drug use is |ooked down on.
Al so, M. Washington was in prison at the tine of this
of fense. M. Louderback has no recollection that he
had any indication that defendant was usi ng drugs when

this crime occurred. |f he had had any indication, he
woul d have explored it for mtigation. (Exhibit D,
pp. 125-130).

Tom McCoun, a very experienced crimnal defense
attorney, (see earlier discussion on page 9 for his
credentials) and now a Federal Magistrate Judge, was
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the lawyer principally responsible for the penalty
phase of the trial. He had a standard format he
followed for all capital trials and he would have
followed it in this case. The public defender was
originally appointed and they did sonme work up with
| etters going to prisons and schools. He had at | east
two conversations with the defendant, one in October
1991, and one in March or May of 1992, where they

started from*®“A and went to Z”, in ternms of “grow ng
up, early years, school, high school, subsequent to
hi gh school and so on and so forth.” He specifically

had notes in his file which reflected defendant told
him of being involved with “marijuana, Quaal udes,

cocai ne, and w ne.” He didn't get an investigator
appointed, as it was his practice to do this work
hi nsel . He got the nanmes of famly nenbers and
friends that m ght be useful. He talked to the

not her, and a sister. He did not talk to the brother,
because he was in custody on his own nurder charge.
He renenbered the nother knew of his drug use only
second hand. She heard on the street he was invol ved
with it. He did not develop that testinony further.
He t hought about getting his high school coach, but he
was deceased. His notes reflected some nanes of
friends. One was in jail. He talked to sone jailers
to try to get favorable information as part of his
work up. The nother was to try to contact some of the
friends. |1f he had a phone nunber, he contacted them
He had at |east one phone nunber and would have
called. (Exhibit D, pp. 134-145).

He says that his approach to the penalty phase was
to develop a picture that would reflect that the
person if he were given a life sentence, would be able

to survive the prison setting and do well, not be a
threat to other people, not do harm to hinself or
others - possess sonme potential for rehabilitation.

He was trying to “create a picture for the jury that
this was a person who could survive in prison
awful 'y, w thout hurting other people....” (Exhibit
D, pp. 148-149).

He further says “[What | was attenpting to do in
the penalty phase was to devel op sonme evidence that
this person had a useful existence ... and famly
support, hel ping his nother, helping his kids, ... had
the ability to live within a confined setting and not
be harnful to anyone else and that there was sone
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potential for rehabilitation.” (Exhibit D, p. 149).

He further says, “My focus was to try to convince
the jury in this case that in spite of the horrendous
nature of the facts in this case, that M. Washi ngton
did not intend to kill the victim...” (Exhibit D, p.
149).

As to developing drug abuse as a mtigating
factor, Judge McCoun was asked questi ons by M. Cooks,
[ sic] counsel for the defendant, Ms. King, counsel for
the state, and this court.

He was asked by Ms. King on cross-exan nation:

Q OCkay. Well, in Dr. Merin's testinony, after
having done this battery of tests and his
exam nation of the defendant, do you think it
woul d have been very beneficial to present this
particular jury with evidence of the fact that
t he def endant may have done drugs while he was in
hi gh school ?

Judge McCoun answer ed:

A. You know, we just - | ooking back at my notes,
for instance, of the penalty phase, it seens to
me that | may have made sone passing nmention of
it, but it was just not a focus of what | was

attenpting to do.

| think there are sone cases when use of
drugs can be a mtigating factor. And | have to
say honestly that 1 _don't think that it was a
mtigation factor in the circunstance of this
case, because we had a defendant who insi sted and
probably still insists that he didn't commt the
of f ense.

So I don't know that it lends - would have
made a difference to the jury, because they
recommended |ife anyway. You would have to see
what Judge Schaeffer says about the inpact it
m ght have had on her. But | think given the
circunmstances of this case, that’s not the focus
of what | was attenpting to do. (Exhibit D, pp.
151- 152, enphasis added).
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Ms. King specifically asked Judge MCoun if
he had any reason to think [t]hat the defendant
who had been in custody for a year prior to the
mur der woul d have had a defense of the use of
drugs - even for the penalty phase. He answered
“No”. (Exhibit D, p. 153).

M. Crooks asked Judge MCoun the follow ng
guestion on re-direct exam nation:

Q Judge McCoun, once M. \Washington was
convicted and you went into the penalty phase,

obviously the goal was to get a jury
reconmmendat i on of life, whi ch you did
successful ly. However, this Court, as you are

wel | aware, overrode that jury verdict since M.
Washi ngt on got deat h.

Wul d you not have considered it to be an
i nportant aspect of his life, if you would, for
this Court to have had know edge of at least, if
the drug involvenent in fact was nuch nore
extensive than just something that he did in high
school ?

I n other words, assum ng for a nmonment that
his drug involvenment would have started in his
md years in high school and continued
essentially, if you would, up through the tinme
that this crime allegedly was commtted, would
t hat not have been sonething that you probably
woul d have wanted to --

Judge McCoun answer ed:

A. l’m trying to put your question in the
context of sonme notes that | have in the file.
The notes that | nmentioned - we talked about
marij uana, cocaine, Quaaludes and wi ne. We
started at A and went to Z. In other words, we
t al ked about his early upbringing, whether or not
t here had been any abuse and whet her or not there
had been any learning disability, so on and so
forth, and just kind of worked through the
person’s |ife, which would be the way that I
woul d conduct this.

And the notes sinply reflect that, uh -
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tal ked about did he have any problenms wth
fighting. He did go to reform school at
Okeechobee at age 16 or 17 for fighting. And
then it says, “Adult,” that he was again hanging
around with the wong crowd - drugs, marijuana,
Quaal udes, cocai ne and w ne. Led to B and E's,
robbery one tine.

You know, | don’t Kknow. At this point,
obviously, it’s a significant fact. | can just
tell you that in my cal culus of how | was doing
this case - ny philosophy is you start w nning

the penalty phase during the guilt phase. That
was al ways mny philosophy. And, frankly, it was
fairly successful.

So which would dictate that | would be, try
to be consistent with the position that we had

taken in the guilt phase. We would want to be
consistent. W wouldn’t want to suddenly stand
up and say, “Ckay, forget what we told you in
t hat phase. Now | want you to -“ and so in ny

calculus for this case, that just didn't play a
bi g part because it just didn’t junp out that it
was a significant point. (Exhibit D, pp. 154-
155) .

Later this court asked M. MCoun the foll ow ng
gquestions to which he gave the follow ng answers:

Q You had quite a bit of experience here in
Pinellas County handling capital cases or at
| east cases in which the state was seeking the
deat h penalty, sonme did and some didn’'t reach the
penalty phase.

Did you find, as a defense |awer, that
telling jurors about a defendant’s constant use
of drugs could sonetines be a two-edged sword?

A | think that - and I'Il go back to - | didn't
articulate it very well in nmy early answer - |
think that when | first started practicing, you
used to be able to stand up and say he’'s got a
drug problem he’'s got an al cohol problem  And
frankly, it was used as a real mtigating factor.

| think over a period tine it becane | ess of
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one, and frankly it was negative, could be real
negative to assert that arqunment.

Q It certainly allowed the juries to know about
felonies, crimes that they certainly were not
permtted under the law to know about, to bring
up sonebody’s drug possession and drug use, is
that true?

A. Yes, mR’am

Q And the - | think Pinellas County jurors were
tough on drug users, at |east here in Pinellas
County.... Wuld that be fair?

A Uh, it's not a positive. It'’s not a

positive, not sonething that you would want to
waive [sic] in front of a Pinellas County jury.
(Exhibit D, pp. 156-157, enphasi s added).

As to whether or not Judge McCoun foll owed up on
def endant’ s brot her and woul d have wanted to call the
defendant’s brother as a witness - a brother who was
facing a nurder charge, he answered:

A. | think he was facing a nurder charge. I
think that’'s reflected in here. | think he was
facing a nurder charge, and that to ne just
wasn’t a positive, so.....

Q So, in other words, regardl ess of whether he
could testify about the defendant’s drug use and
background, it was too dangerous, the fact that a
sibling, a famly nmenmber, was |ikew se facing a
mur der charge, to put before the jury?

A. | would not want to. I mean one of the
things that we were trying to do was to get a
not her who | oved hi mdearly and a not her who said
that he | oved her and provi ded support and so on
and so forth and - | just didn't want to do
anything to cloud up the famly picture, which
fromthe nother’s perspective | ooked pretty good.
(Exhibit D, p. 159, enphasis added).

Now, the mere fact that the brother had finished
his prison termand could have testified does not hing
to change this - he had been to prison for nurder. He
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said the defendant stole from himto get drugs. He
says the defendant’s father gave wupon [sic] him
because he woul d not stop using drugs and woul d be “on
the job and getting high.” He says the defendant got
viol ent when he got high. He says the defendant
constantly wanted himto send noney or bring drugs so
that he could do drugs in prison. None of this fit
the picture the defense counsel was trying to portray,
and did so successfully in the penalty phase before
the jury. (Record pages provided earlier in this
Order).

In Claim IC, the CCRC says trial counsel was
ineffective in the penalty phase for not providing M.
Washi ngton’s nental health expert wth adequate
background information to permt a meani ngf ul
evaluation of M. Wshington for the presence of
mtigation. The only evidence Dr. Sprehe had that Dr.
Merin did not have was defendant’s extensive drug use
that all owed Dr. Sprehe to diagnose the defendant with
an enotional disorder called substance dependency
di sorder and a | esser disorder called substance abuse
di sorder. In every other aspect, Dr. Sprehe agrees
with Dr. Merin's analysis of the defendant.

Thi s one aspect of defendant’s life - his serious
drug addi ction that provides these disorders, carries
baggage that a sentencing jury would have to hear that

his trial lawer didn't want them to hear. Judge
McCoun didn’t want the jury to know t he defendant was
a drug addict. He didn’t want them to know the

def endant sold drugs, sonetines meking $3,000 per
week, robbed his girlfriend and others, and stole from
his nother, his brother, and many others, to support
his drug habit. He didn’'t want the Pinellas County
jury to know he committed a felony every time he used
cocai ne, stole a gun, took a lady's purse, commtted
a burglary, or sold drugs. The totality of all this
may not have been considered mtigating by M.
Washi ngton’s jury. Had they known all this, they may
well have recomended a death sentence. Counsel
cannot be deened ineffective for not explaining a
background of drug addiction and presenting it to Dr.
Merin and thus to the jury when he knew this may not

produce a good result for his client. He knew about
the defendant’s drug use - he sinply elected not to
explore and exploit it because he didn't want to go
there. Know ng what juries will accept as mtigating
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and what they won’'t is not ineffectiveness. To the
contrary, omtting all this fromthe jury’ s know edge
proved to be effective. It got the defendant a life
reconmendation in a very aggravated case.

The CCRC s i nvestigation into defendant’s
background produced evidence that the defendant had
substantial drug abuse problens that allowed Dr.
Sprehe to diagnose an enotional disorder caused by
substanti al drug abuse. Was defendant’s trial counsel
required to fully investigate this drug abuse and
present it to Dr. Merin? The clear answer from
Strickland v. Washington is no:

These standards require no special anplification
in order to define counsel’s duty to investigate,
the duty at issue in this case. [S]trategic
choi ces made after thorough investigation of |aw
and facts relevant to plausible options are
virtually wunchallengable [sic]; and strategic
choi ces made after | ess t han conpl ete
i nvestigation are reasonable precisely to the
extent that reasonable professional judgnents
support the limtations on investigation. In
other words, counsel has a duty to make
reasonabl e investigations, or neke a reasonable
decision that makes particular investigations
unnecessary. In any effectiveness case, a
particul ar decision not to investigate nust be
directly assessed for reasonabl eness in |ight of
all the circunstances, applying a heavy neasure
of deference to counsel’s judgnents. Strickland
v. Washington @ 690-691 (enphasis added).

There i s a suggestion that defense counsel should
have had nmore than one psychol ogi cal expert. Thi s
court is very famliar with Dr. Merin. He has been
used by me as an expert witness in ny |law practice and
has testified in ny court on nunmerous occasions. He
is an excellent witness, as is obvious by the result
he helped to obtain in this case. Defendant’s newy
acqui red doctor added nothing to what Dr. Merin found
except drug dependency whi ch Judge McCoun di d not want
expl ored for reasons already expressed. There was no
i neffectiveness for not having nore than one expert.
Dr. Merin was sufficient in every way.

Counsel made a judgnent call not to investigate
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and present to the jury defendant’s drug abuse and
possi bl e enotional disorders because of that abuse.
Hi s judgment was sound. It was reasonable. It should
not be second- guessed.

There is nuch made in the motion that M.
Washi ngton was shot, involved in a car accident and
suffered dizzy spells. Dr. Sprehe had every
opportunity to develop anything that could be
devel oped fromthis. Nothing was devel oped.

There is discussion in defendant’s notion that a
proper investigation would reveal that drugs were
readi |y avail able at the Largo Work Rel ease Center and
that the defendant was using them at the time of the
crime. The only person who says drugs were avail abl e
at the work release center is M. Wshington to Dr.
Sprehe. This sane M. Washington denies to this very
day - to everyone, including Dr. Sprehe, that he was
usi ng drugs when this crime occurred.

There is insufficient evidence in this record to
find that defendant was using drugs while in prison
for the year proceeding the murder and there is no
evi dence that he was using drugs at the time of the
mur der . The evidence that does exist as to
def endant’ s drug use at the time of the nurder is to
the contrary.

In Claim | D, the CCRC says counsel was
ineffective for failure to present m tigating
evi dence. The claim begins “In M. Wshington's
capi t al penalty phase proceedings, substanti al

mtigating evidence, both statutory and non-statutory
went undi scovered so it could not be presented for the
consi deration of the judge and jury....”

There was no statutory mtigation devel oped by the
CCRC at the evidentiary hearing ordered in this case.

The additi onal non-statutory mtigation presented
at the evidentiary hearing has al ready been di scussed.
And it comes at quite a price. This, too, has already
been di scussed.

Contrary to defendant’s notion, there was no
evi dence presented at the evidentiary hearing that the
state withheld any mtigation from M. WAashi ngton.
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None of M. Washington’s siblings were called at
the evidentiary hearing except his brother, who was

back in prison again. He did not talk about any
random shootings, or how he or M. Wshington were
terrified for their lives as clainmed in defendant’s
noti on.

No teachers were called at the evidentiary
hearing, although the defendant <clainms his trial
counsel was ineffective for not doing so.

There was no testinmony from Dr. Sprehe or anyone
el se that M. Washington has brain damge, as cl ai ned
in the notion.

Contrary to allegations in defendant’s notion,
none of M. Wshington’s children or their nothers
were called to testify at the evidentiary hearing, and
no one who did testify at the evidentiary hearing even
suggested he was a good father or that he financially
supported his children, as his nother had testified at
trial in front of the jury (which this court refuted
in her sentencing order).

No enmployers were called at the evidentiary
heari ng. What did appear from the testinony at the
evidentiary hearing is that during the very few years
t he defendant worked for his father, he was often
unreliable on the job because of his drug use. The
trial jury heard only uncontroverted testi nony that he

was a good worker. (This court refuted this in her
sentencing order, and the evidence presented at the
evi denti ary heari ng causes this previ ously

uncontroverted evidence to be quite controverted).

No evi dence was presented that the defendant had
chronic dizzy spells, due to a head injury acquired in
an auto accident. In fact there was no evidence of an
auto accident or a head injury presented at the
evidentiary hearing, although this was clained in the
def endant’ s notion

Trial counsel, Tom McCoun, had an overall penalty
phase strategy, which he explained at the evidentiary

hearing. It worked for the jury. It did not work for
t he court, who overrode t he jury’s life
reconmendati on. Had the strategy of the CCRC been
enpl oyed, | have no doubt the jury woul d have seen M.
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Washi ngton in a different light. He would not, in ny
opi nion, have received a life recomendation fromthe

jury.

Trial counsel were not ineffective in the way they
deci ded to present the evidence in the penalty phase.
To the contrary, they were quite effective in their
choice of mtigation to be presented. It resulted in
alife recommendation fromthe jury.

The Florida Supreme Court has recognized the
dilemma that a defendant who insists on claimng his
i nnocence puts on trial counsel at the penalty phase.
Rose v. State, 617 So.2d 291, 294 (Fla. 1993). Trial
counsel here, as did M. Rose’s trial counsel, touched
on drug use at the penalty phase, but did so wthout
totally abandoning his client’s claim of innocence
(Exhibit H, pp. 59; 61; 97-99). He cannot now be
found ineffective for his decision.

Strickland v. Washington @ 689 rem nds us that
“judicial scrutiny of counsel’s performance nust be

hi ghly deferential....[I]Jt is all too easy for a
court, exam ning counsel’s defense after it has proved
unsuccessful, to conclude that a particular act or
om ssion of counsel was unreasonable.” The United

States Supreme Court further states in Strickland @
689:

A fair assessnent of attorney performance
requires that every effort be nmade to elimnate
t he distorting effects of hi ndsi ght , to
reconstruct the circunmstances of counsel ' s
chal I enged conduct, and to evaluate the conduct
from counsel’s perspective at the tinme. Because

of the difficulties inherent in mking the
evaluation, a court nust indulge a strong

presunption that counsel’s conduct falls wthin
the wde range of reasonable professional
assi stance; that is, the defendant nust overcone
the presunption that, wunder the circunstances,
the chall enged action “m ght be considered sound
trial strategy” .... There are countless ways to
provi de effective assistance in any given case.
Even the best crim nal defense attorneys would
not defend a particular client in the sanme way.
(Enphasi s added)
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The Fl ori da Suprene Court has stated, on nore than
one occasion, that a “jury’s recommendation of life
i nprisonment is a strong indication of counsel’s
effectiveness.” Francis v. State, 529 So.2d 670, 672
(Fla. 1988), and other cases cited therein. They have
al so stated “Bickerstaff’'s effectiveness in securing
a jury recomendation of |ife inprisonment cannot be
overl|l ooked.” MIlls v. State, 603 So.2d 482, 485 (Fla.
1992) .

Quite sinmply put, \Y/ g Washi ngton received
effective representation at his penalty phase. Bot h
the law, and this court’s analysis, support this
concl usi on.

As to ClaimG, as it is witten, it can be deni ed.
It seenms to suggest the sentencing order is incorrect.
This could have been raised on appeal and is not
cogni zant, therefore, in a 3.850 motion. |If the CCRC
meant to say ny original sentence would have been
different, I will coment briefly, although it is not
necessary to do so to resolve this notion.

If the additional mtigation had been presented to
M. Washington’s sentencing jury, | have little doubt
it would have recommended a death sentence. If it
had, my job would have been nuch easier, as the
aggravating circunstances far outweigh the nmitigating
circunst ances, developed by both trial counsel and

collateral counsel. |If the jury had recomended life,
which | doubt, not nuch would have changed in ny
original sentencing order. | would note the follow ng
changes:

Cat egory 2. Def endant’ s positive

contributions to his community or society, as
evi denced by an exenplary work, mlitary, famly,
or other record. The positive character traits
woul d be less than in the original order. The
def endant may have been kind to his nother, but
he al so stole her very own jewelry to support his

drug habits. He was a clear nenace to the
nei ghbor hood. He was always fighting and was
vi ol ent when on drugs. He sold drugs in his
nei ghbor hood. He stole from his brother and

robbed and stole fromhis friends and others to
support his habit. He did not play football, as
originally thought. The m niml weight given to

26



this category in ny original sentencing order
woul d | essen, or actually disappear altogether
Therefore, the category would produce no
mtigation when taken together as a whole.
(Exhibit A pp. 14-16).

Category 3: Defendant’s drug use. I would
find the defendant once had a serious drug abuse
problem which would be mtigating. However, |
would still find, as | did in my original order,
that there was no evidence of any drug use at or
around the time of the nurder and, therefore, the
m tigation of substance abuse, in the context of
this nurder, was entitled to very little weight.
(Exhibit A p. 16).

Cat egory 4. Def endant’ s enot i onal or
psychol ogi cal problens, including defendant’s
chil dhood and fam |y background. I n di scussing
the defendant’s envotional or psychol ogi cal
problenms, | would find that he suffered from an
enoti onal disorder of substance dependency, a
di sorder brought on by his long-term drug abuse.
This may have increased his inmpulsivity at the
time of the murder and rape, his “lI don't care”
attitude, as suggested by Dr. Sprehe. But ,
because he was not using drugs when he conmmtted
the burglary, rape, and nmurder, this additional
information would still not rise to a mtigating
circunstance in the context of the court’s entire
di scussion of this category. (Exhibit A pp. 16-
17) .

My conclusion would be the sane as it was in ny
original sentencing order, for all the reasons stated
herein and therein: The aggravating circumstances in
this case so far outweigh the mtigating circunmstances
that a sentence of death is so clear and convincing
that virtually no reasonable people, armed with all
the facts and all the |law could differ. (Exhibit A,
pp. 22-23).

The above di scussion of what my sentencing order
m ght have said is an interesting exercise, but it
isn’t necessary. In other words, if the defendant
could convince this court, which he could not, that
t he additional evidence presented at the evidentiary
hearing woul d have precluded this court’s override,
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the defendant is not entitled to relief. If the
def endant can convince the Florida Supreme Court that
t he additional evidence presented at the evidentiary
heari ng woul d have resulted in that Court’s reversal
of this <court’s override, the defendant is not

entitled to relief. The reason is that before the
defendant is entitled to any relief, BOTH prongs of
the Strickland test nust be net. Strickland v.
Washi ngton, 466 U.S. 668, 687, 697 (1984). The

def endant has not been able to establish either prong,
but he clearly has failed to establish the first
prong, that trial counsel’s perfornmance was deficient.
To do this, he nust have established that counsel made
“errors so serious that counsel was not functioning as
the counsel guaranteed the defendant by the Sixth
Amendnment.” Strickland v. Washington, 687. This he
sinply has been unable to do. The defendant had
effective counsel at the penalty phase of his trial.

Washi ngt on now appeal s.
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SUMVARY OF THE ARGUNMENT

| SSUE |: The | ower court correctly denied relief on the claim
that trial counsel rendered ineffective assistance at the
penalty phase. Judge Schaeffer’s order thoroughly explained
t hat counsel’s actions and deci sions were conpetent ones which
successfully achieved a |ife reconmmendati on and the alternative
now suggested by second-guessing collateral counsel probably
woul d have been |ess successful with the jury. Counsel was
nei ther deficient nor did counsel’s actions result in prejudice

under the Strickland standard. Rel i ef nmust be deni ed.

| SSUE 11 : The | ower court correctly denied relief summarily
on the claimof ineffective assistance of counsel at the guilt
phase. The claim on appeal should not be addressed because
appel l ant did not present to the |lower court in his 3.850 notion

or at the Huff hearing the current assertion that counsel shoul d

have requested a Frye hearing. It is merely an appellate
af t ert hought af ter rejection of hi s ot her cl ai ms.

Alternatively, the contention is neritless. Counsel acted as
abl e advocates in litigating Washington’s trial and there is
nei t her deficiency nor resulting prejudice.

| SSUE I 1 1: The | ower court correctly summarily denied relief.
The contention that the court failed to give great weight to the
jury recomrendation - basically an attack on the court’s jury

override - is not cognizable in a post-conviction notion. This
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Court approved the sentencing order on direct appeal.

| SSUE | V: Any chal l enge to the validity of jury instructions
must be asserted on direct appeal; thus any challenge now is
procedurally barred since such challenges were or could have
been made previously.

| SSUE V: The <challenge to an allegedly unconstitutionally
automati c aggravating circunstance nust be raised on direct
appeal and is procedurally barred now. Alternatively, the claim

is nmeritless.

| SSUE VI: The claim of cunulative error is barred and
meritless.
| SSUE VI I: The challenge to the constitutionality of the

capital sentencing statute is procedurally barred and not

cogni zable collaterally. It is also neritless.

30



ARGUMENT

| SSUE |
WHETHER TRI AL COUNSEL RENDERED | NEFFECTI VE
ASSI STANCE AT PENALTY PHASE.

A. | neffective Counsel at Penalty Phase for Failure to Present
Mtigating Evidence

Initially, it would be appropriate to renmenber some gener al
principles and presunptions governing performance that aid
courts in assessing clains of ineffective assistance under the

Si xt h Anendment . In Chandler v. United States, 218 F.3d 1305,

1313-1319 (11th Cir. 2000)(en banc), cert. denied, = US. __ |

149 L.Ed.2d 129 (2001) the court summarized the follow ng
rem nders:

(1) The purpose of ineffectiveness review is not to grade
counsel’s performance. Trial |awers in every case could have
done sonething nore or different, so om ssions are inevitable.
The issue is not what is possible or prudent or appropriate but
only what is constitutionally conpell ed.

(2) The burden is on petitioner to prove that counsel’s
performance was unreasonabl e; he nust establish that particul ar
and identified acts or om ssions of counsel were outside the
wi de range of professionally conpetent assistance.

(3) Judicial scrutiny of counsel’s performance nust be
hi ghly deferential, courts nust avoid second-guessing counse

and the fact that a particular defense ultimately proved to be
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unsuccessful does not denonstrate ineffectiveness.

(4) Counsel cannot be adjudged inconpetent for performng
in a particular way in a case so long as the approach taken
m ght be considered sound trial strategy. Petitioner’s burden
of persuasion is a heavy one.

(5) The reasonabl eness of a counsel’s performance is an
objective inquiry. The relevant question is not whether
counsel’s choices were strategic, but whether they were

reasonable. See Roe v. Flores-Ortega, US _ , 145 L. Ed. 2d

985 (2000) (The relevant question is not whether counsel’s
choices were strategic, but whether they were reasonable). And
counsel’s adm ssions in a post-conviction hearing that his
performance was deficient matters little. The test has nothing
to do with what the best |awers would have done. Nor is the
test even what nost good | awers would have done. W ask only
whet her sone reasonable | awer at the trial could have acted in
the circunmstances as defense counsel acted at trial. A
petitioner nust establish that no conpetent counsel would have
taken the action counsel did take.

(6) When courts are examning the performance of an
experienced trial counsel, the presunption that his conduct was
reasonable is even stronger. The point is that experience is
due sone respect.

(7) Areview ng court nust avoid using the distorting effect
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of hindsight and nust evaluate reasonabl eness from counsel’s
perspective at the tinme. The proper inquiry was articulated in

Rogers v. Zant, 13 F.3d 384, 388 (11th Cir. 1994): “Once we

conclude that declining to investigate further was a reasonabl e
act, we do not |look to see what a further investigation would
have produced.”

(8) No absolute rules dictate what i s reasonabl e performance
for | awers.

(9) No absolute duty exists to investigate particular facts
or a certain line of defense. Counsel s conducting or not
conducting an investigation need only be reasonable to fall
within the wi de range of conpetent assistance. And counsel need
not always investigate before pursuing a line of defense.
| nvestigation (even a non exhaustive, prelimnary i nvestigation)
is not required for counsel reasonably to decline to i nvestigate
a line of defense thoroughly. A lawer can nake a reasonable
deci sion that no matter what an investigation m ght produce, he

wants to steer clear of a certain course. Rogers v. Zant, 13

F.3d 384, 387 (11th Cir. 1994).

(10) Because the reasonabl eness of counsel’s acts depends
critically on information supplied by petitioner or petitioner’s
own statenments or actions, evidence of a petitioner’s statenents
and acts in dealing with counsel is highly relevant to effective

assi stance cl ai ns.
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(11) Counsel is not required to present every non frivol ous
defense, nor is counsel required to present all mtigation
evidence, even if the additional mtigation evidence would not
have been i nconpati ble with counsel’s strategy. Considering the
realities of the courtroomnore is not always better. Stacking
def enses can hurt a case. Good advocacy requires w nnow ng out
sonme argunents and wi tnesses to stress others.

(12) No absolute duty exists to introduce mtigating or
character evidence. This should not be confused with the fact
that a petitioner has a right to present mtigation at the
sentenci ng phase free of governmental interference with the
presentati on of evidence.

Appel l ant argues in essence that he presented testinony
bel ow pertaining to drug wusage and that this Court has
recogni zed in sonme contexts that drug use can be mtigating.
This is not a direct appeal nor the continuation of a direct
appeal . Washington had a direct appeal and this Court affirned
the judgnment and sentence of death that was inposed in

accordance with Tedder v. State, 322 So. 2d 908 (Fla. 1975).

Washi ngton v. State, 653 So. 2d 362 (Fla. 1995). This Court’s

affirmance was not an interlocutory ruling nor made by an
intermediary court. His attenpt to suggest that the nere
di scovery and presentation of nore or other evidence ipso facto

entitles him to relief should be rejected. The Court in
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Spinkellink v. Wainwight, 578 F.2d 582, 604-605 (5th Cir. 1978)

in another context repudiated the notion that federal courts
shoul d anal yze whet her ot her convi cted nurderers equally or nore
deserving to die had been spared, noting that “[t]he process
woul d be never-ending and the benchmark for conpari son woul d be
chronically undefined.” [d. at 605. Both this Court and the
El eventh Circuit Court of Appeals have rejected the nechanistic
approach that the presence of a |ife recommendation foll owed by
additional mtigation evidence produced collaterally conpels a
conclusion of trial counsel ineffectiveness. See, e.g. Porter

v. State, 478 So. 2d 33, 35 (Fla. 1985); Porter v. Singletary,

14 F.3d 554 (11th Cir. 1994) (rejecting a claim that counsel
failed to sufficiently investigate and present evidence of a
difficult childhood and famly relations when such mtigation

woul d have included an extensive crimnal record); Routly v.

State, 590 So. 2d 397 (Fla. 1992) (speculative that judge or
jury would have considered evidence as a whole mtigating);

Routly v. WAinwright, 33 F.3d 1279, 1297 (11th Cir. 1994); MlIls

v. State, 603 So. 2d 482 (Fla. 1992); MIlls v. Singletary, 161

F.3d 1273, 1286 (11th Cir. 1998).
Rat her, the inquiry now is whether trial counsel failed to

satisfy the two-prong test of Strickland v. WAshington on a

claimof constitutionally ineffective assistance, i.e. whether

his performance was deficient (errors so serious that counse
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was not functioning as the counsel guaranteed the defendant by
the Sixth Anmendnment) and whether the deficient performance
prejudiced the defense (a showing that the errors were so
serious as to deprive the defendant of a fair trial, i.e., a
trial whose result is reliable).

At the evidentiary hearing the testinony established that
attorney Louderback had been admtted to practice in 1975, his
practice had evolved into pretty nuch a conpletely crimnal
def ense practice in 1980. He had tried about twenty-five first
degree nurder cases and was involved in twi ce that many. Prior
to the Washi ngton case he had tried at | east a dozen cases that
i nvol ved a second phase and M. MCoun was in at |east as many
or nmore (R V, 791-793). Louder back had discussed with his
client his background for purposes of penalty phase and tri al
preparation; he was aware of his nother, siblings and inquired
about other people who m ght have been friends, relatives,
nei ghbors. Appellant was exam ned by Dr. Merin and the typical
procedure would be to talk to Merin or provide him wth
information that he may have requested so that he had an
overview at the time he met with the client, and of | ooking for
penalty phase matters they would tell Merin they were | ooking
for mtigation type things. The witness testified that it would
depend on the case whether participation in drugs would be one

of the areas to evaluate (R YV, 794-796). He did not recall how
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many w tnesses they may have talked to (R V, 800-801) and added
that he only got a portion of his file back - about one fourth
of the total file - after it had been shipped over to CCR (R V,
808) .

Louderback also testified that he had asked for the
appoi ntment of M. MCoun as co-counsel [they asked for the
appoi nt ment of a confidential expert to study DNA] and that as
was customary what ever attorney argued the guilt phase the ot her
woul d do penalty phase so as not to |lose credibility with the
jury following the guilt-innocence determ nation. Hi s
sent enci ng nmenorandum i ncl uded a suggestion urging the court to
consider for mtigation Washington’s drug history (R V, 804-
805) .1

Louder back stated that appellant’s nother was reluctant to
appear; she nade a statenent to the effect she was tired of
traveling around the state and being a witness in her sons’
penal ty phase proceedi ngs which is when they became aware that
there was a brother either on death row or who had been subj ect
to penalty phase proceedings in another circuit. It is not
unusual 1 n penalty phase proceedings that parents are unw lling
to appear. Louder back acknow edged that bringing to a jury's
attention the fact of perpetual drug use is sonetinmes a two-

edged sword and here there was the additional fact that at the

1 See sentencing menorandum at DAR 1534.
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time of the crime Washington was an innate at a work rel ease
center and was not a person at liberty on the street. Wen you
admt a defendant’s drug use the jury is hearing of other
crimnal activity they would otherwi se not get to hear. It can
be dangerous for the defense to use drugs (R V, 813-814):

“Anybody that’s in this business knows that juries in

general tend to | ook down on drug use and drug use and

drug use.” (R 'V, 814)

Louderback had no recollection that it was indicated by
Washi ngton or any one el se that he was using drugs that day and
it is a reasonable assunption that Washington didn't tell him
that (RV, 817-818). They mai ntained the position throughout of
their client that he was innocent (R V, 809) and wth the
testinmony of appellant’s mother and Dr. Merin, the strategy
worked in getting a life recommendation (R YV, 811). Louderback
was adamant that he would have never used a wtness |ike
Washi ngton’s prior girlfriend who stated that Washington had
even robbed her (R YV, 812; RV, 755, 764).

Co- counsel Tom McCoun, currently a United States Magi strate
Judge in the Mddle District of Florida, was admtted to the
Florida Bar in 1977, served as a prosecutor for three years and
did predom nantly crim nal defense work after that. At the tine
of this trial in 1992 he had participated in twenty to thirty
first degree nurder cases and participated in all the penalty

phases in those cases (R V, 822-823). He testified that
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Washi ngton’s asserting his innocence would affect what he m ght
do with any informati on he may have been gi ven about drug use.
Hs files reflect he had a conversation with appellant in
Oct ober of 1991 and does not reflect on drug use. In a later
conversation in March or May of 1992 there is nention in the
notes of marijuana, Quaal udes, cocaine and w ne. He did not
recall using an investigator because it was his practice to go
himself and try to develop witnesses, i.e. to talk to people
hi nsel f and eval uate whet her or not he thought they m ght be
useful (R YV, 826-828). MCoun recall ed having probl ens hooking
up with appellant’s nother - her information regardi ng drug use
was second hand (she heard on the street he was involved in it)
so he woul d have talked to her. They did not speak to a brother
who was pending prosecution but he spoke to the nother and
sisters. They considered using a coach but he was deceased.
They woul dn’t have hel d back on any w tnesses (R YV, 830-831) and
his practice would have been to contact the witnesses listed in
his file (RV, 833).

McCoun confirmed the practice of defense counsel was to
separate the guilt phase from penalty phase and that they used
Dr. Merinin the latter phase (RV, 835). MCoun expl ai ned t hat
hi s approach in penalty phase was to devel op a picture that the
client could survive in a prison setting without being a threat

to other people, with potential for rehabilitation. McCoun
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wanted to show Washington had a useful existence and famly
support and despite the horrendous nature of the crinme, he did
not intend to kill the victimbut only to render her unconsci ous
i ke another victim Hs notes reflect he nade a passing
mention that he may have done drugs but it was not a focus of
what McCoun was attenpting to do. MCoun did not think it was
a mtigating factor in this case because they had a defendant
who insisted he did not commt the offense, it wouldn't have
made a positive difference to the jury since they recomended
life and McCoun had no reason to think there was a drug defense
avai l able even for penalty phase (R V, 837-841). McCoun’ s
phi |l osophy was to start the penalty phase during the guilt phase
- which had proven successful - and that would dictate trying to
be consistent with the position taken in the guilt phase. He

woul d not want to stand up and tell the jury “to forget what we

told you earlier in the guilt phase”. Thus, drugs didn't junp
out as a significant point (R V, 842-843). McCoun further
expl ai ned the two-edged nature of drug use - early in his

practice it was a real mtigating factor to say a defendant had
a drug or alcohol problem but over a period of time it becane
|l ess and less so and could be a real negative to assert that
argument . It allowed juries to know about felonies and
additional crinmes they would not have been permtted under the

law to know about. It is not sonething you want to wave in
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front of a jury (RYV, 844-845). MCoun’s notes did not reflect
any mention by Washi ngton he was using drugs while in the prison
system Moreover, to use a drug defense you need to admt the
crime but explain that it was done while high on drugs and
i nconsi stent defenses don’t sell very well (R YV, 845-846). He
woul d have witten down any nanes the defendant gave him as a
possi bl e witness; he didn’'t follow up on the brother because he
t hought he was facing a nurder charge and “that wasn't a
positive”. He would not want to put before a jury that a
sibling was al so facing a nurder charge. MCoun was trying to
devel op a nother who |oved him dearly and provided support and
he didn't want to cloud the famly picture which |ooked pretty
good (R V, 847). The record reflects that at penalty phase the
def ense called as wi tnesses appellant’s nother, Dr. Merin and
Dr. Joan Wod (DAR 1695-1741).

As Judge Schaeffer’s order denying relief explains, trial
counsel at penalty phase attenpted to develop a picture
reflecting that if Washington were given a |life sentence he
would do well in that setting, not be a threat to other people
or do harmto others and hinself and he possessed sone potenti al
for rehabilitation (R 11, 298). Counsel would not want to “do
anything to cloud up the famly picture, which fromthe nother’s
perspective | ooked pretty good” (R Il, 301) by using a brother

who had been in prison for nmurder who could rel ate the def endant
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stole from himto get drugs, that his father gave up on him
because he would not stop using drugs and would be on the job
getting high.?2 None of that fit the picture counsel woul d want
to portray (R 11, 301). The courts have declined to find trial
counsel ineffective in other cases where counsel simlarly chose
or woul d have been faced with an unattractive alternative that
woul d have damaged or destroyed the nore successful option that

was utilized. See, e.g. dock v. More, 195 F. 3d 625 (11th Cir

1999), cert. denied, US _ , 148 L. Ed. 2d 150 (2000) (nuch

of the evidence at the coll ateral hearing of abuse by not her was
cunul ative to that presented at trial; that which was non-
cunmul ative pertaining to abuse by stepnother would not have
changed the result). The Court in G ock noted that counsel’s
strategy to show his <client was a good candidate for
rehabilitation included as a key conponent the stepnother as the
cornerstone of the loving and supportive famly scenario. 1d.
at 637. The contention on collateral reviewthat counsel should
have presented evi dence of abuse by the stepnot her was reject ed.
The nore evidence of abuse he presented, the less likely the
court would have found he was a good candidate for
rehabilitation potential. 1d. at 638. Although trial counsel
Trogol o may not have been aware of any of the abusive stepnother

evi dence since introduction of that evidence would have nmeant

2 Dexter Washington testified that he had been to prison on a
mur der charge and had gotten out in 1989 or 1990 (R V, 894).
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t he excl usion of the supportive famly evidence his track would

continue to be a reasonable strategy (citing Bertolotti V.

Dugger, 883 F.2d 1503, 1519 (11th Cir. 1989)). I|d. at 640. The
court concl uded:

“Petitioner likely would have fared worse at trial if

he had been able to pursue the strategy for which he

now argues.”

(Ld. at 640)

Accord, Housel v. Head, 238 F.3d 1289 (11th Cir. 2001) (Even

when counsel’s investigation is |less conplete than collatera

counsel’s, trial counsel has not performed deficiently when a
reasonabl e | awyer coul d have decided in the circunstances not to
i nvestigate). A showi ng of alcohol and drug abuse is a two-

edged sword which can harm a capital defendant as easily as it

can help him at sentencing. Wal drop v. Jones, 77 F.3d 1308,

1313 (11th Cir. 1996); Tonpkins v. Moore, 193 F.3d 1327, 1338

(11th Cir. 1999); Cade v. Harley, 222 F.3d 1298 (11th Cr.

2000); Rogers v. Zant, 13 F.3d 384 (11th Cir. 1994) (when there

is a tactical reason for forgoing an intoxication defense such
as maintaining credibility in the jury’'s eyes, counsel is not

ineffective in doing so); Hll v. Moore, 175 F.3d 915, 926 (1l1th

Cir. 1999) (counsel not ineffective for failing to pursue
evi dence of history of drug and al cohol abuse since none of it
so conpelling that it would have changed the result of the

proceedi ngs); Duren v. Hopper, 161 F.3d 655, 662 (11th Cir

43



1998) (counsel’s tactical decision not to use chronic drug use
because it would be perceived by jury as inconsistent wth
strategy of appealing to jury for nercy based on unfortunate
chil dhood approved; noting that a weak defense is not nade

strong nerely by its presentation to the jury); Funchess v.

Wai nwight, 772 F.2d 683, 689 (11th Cir. 1985) (reasonable to

elect not to present mtigating factors which inply guilt but
attenpt to excuse cul pabl e conduct when mai ntaini ng i nnocence).

See also Atwater v. State, So. 2d __, 26 Fla. L. Wekly

S395 (Fla. 2001) (defense counsel conpetently and properly made
a strategic decision to argue the facts showed acts constituted
second-degree and not first-degree mnurder; counsel properly
attenpted to maintain credibility with the jury by being candid
as to the weight of the evidence; also evidentiary hearing held

properly deni ed where personal and famly history presented was

put on through expert witness Dr. Merin); Waterhouse v. State,
__So. 2d ___, 26 Fla. L. Wekly S375 (Fla. 2001) (approving
sunmary deni al of post-conviction notion and reaffirm ng that a
post-conviction novant bears the responsibility of alleging
specific facts which denonstrate a deficiency in performnce
whi ch prejudiced the defendant; rejecting effort to relitigate
the same issue using different words previously resolved on

di rect appeal).

In the instant case Judge Schaeffer found that this aspect
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of appellant’s life - drug use - carried baggage that a jury
woul d have to hear, i.e. drug use, that he sold drugs sonetines
maeki ng $3, 000 per week, that he robbed his girlfriend and others
and stole from his nother, brother and others. Counsel cannot
be deened i neffective for not explaining appellant’s background
of drug use to Dr. Merin or jury when he knew this m ght not
produce a good result for his client. He knew about drug use
and sinply elected not to explore and exploit it because he
didn’t want to go there, know ng what juries will and will not
accept as mtigating (RI1I, 301). Omtting this fromthe jury's
knowl edge proved effective, it achieved the Iife recommendati on

(R1I, 302). See Porter v. Singletary, 14 F.3d 554 (11th Cir

1994) (counsel’s decision not to introduce famly background
evidence at sentencing to avoid introduction of defendant’s

extensive crimnal history evidence was a reasonable tactica

choice entitled to deference).® See also Clisby v. Al abama, 26
F.3d 1054, 1056 (11th Cir. 1994) (“Precedents show that many
| awyers justifiably fear introducing evidence of alcohol and

drug use”); Rogers v. Zant, supra, at 387-388 (“No evidence in

the record shows that the |awers’ worries about the counter

productive nature of a drug-based defense ... were unrealistic.

3 As noted in Judge Schaeffer’s sentencing order of Septenber 4,
1992 (DAR 1572-1594) the court had the benefit of a defense
sentenci ng nmenorandum (DAR 1530-36), a defense suppl enental
sentencing nmenmorandum (DAR 1553-56) and a pre-sentence
i nvestigative report (DAR 1595-1600).
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Counsel could have reasonably believed that Rogers’ drug use as
a defense would have (1) danmged their own credibility as
advocat es of good sense before the ... jury; (2) drawn attention
away from ot her kinds of evidence and argunent that the | awers
t hought m ght be better received; and (3) at worst, been
perceived by the jury as aggravating instead of mitigating.”);

Wite v. Singletary, 972 F.2d 1218, 1225-26 (11th Cir. 1992);

Waldrop v. Jones, 77 F.3d 1308, 1313 (11th Cir. 1996).

Appel l ant criticizes trial counsel and, of course, Judge
Schaeffer for the decisions trial counsel made and with 20/20
hi ndsi ght pontificates that drug use shoul d have been presented
at the Spencer hearing. Appellee would note that the sentencing
order was filed in September of 1992, prior to this Court’s

instruction in Spencer v. State, 615 So. 2d 688 (Fla. 1993).

Counsel need not anticipate future developnents in the |aw and
this Court has acknow edged that Spencer is not to be given

retroactive effect. See, e.g. Arnstrong v. State, 642 So. 2d

730, 738 (Fla. 1994); Pittman v. State, 646 So. 2d 167, 172

(Fla. 1994).

B. Counsel's Use of Dr. Merin and Alleged Failure to Provide

Hmwth Infornati on about Appellant’s Drug Use

At the penalty phase of trial, trial defense counsel
presented the testinony of clinical psychol ogist Sidney J. Merin

(DAR 1695-1722). Merin conducted a three part psychol ogi cal
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eval uation which included taking a history, observing the
i ndi vidual as he takes the history, and adm nistering a battery
of psychol ogical tests (DAR 1699). Washi ngton’s average 1Q
range extended from90 to 109, a level of potential approaching
that of an average college individual (DAR 1706-1707). There
was no evidence of psychosis or schizophrenia or paranoi dal

del usi on (DAR 1708). Merin described appellant as a weak or
dependent personality, a big bully who devel oped a “reaction
formation”. In the nei ghborhood the environnent lent itself to
acting tough, “you better be tough or you didn't exist” (DAR
1709-10). He had a conduct disorder, not a full blown
soci opathic personality and it is not unexpected that he would
handl e things with denial (DAR 1713-14). Washington is nore of
an opportunist, and capable of developing a conscience (DAR
1715-16). He had no nental problem it is of a behaviora

nature (DAR 1719). Both attorneys Louderback and MCoun
testified they had retained a conpetent expert in Merin (R V,

809; 835-36).* Def ense witness psychiatrist Daniel Sprehe
testified at the evidentiary hearing that Washi ngton told hi mhe

sold and used drugs and opined that appellant had a substance

4 The state indicated surprise at the conclusion of the
evidentiary hearing that Dr. Merin had not been called after CCR
initially had related it would be using Dr. Merin as a w tness
(R VI, 896). The court indicated uncertainty as to whether
Merin would be needed but that should it become so she would
request his testinony (he was at that tine unavailable) (R VI,
896-97) .
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dependency di sorder (R YV, 850-52; 856). Sprehe admtted that he
had not talked to Merin but agreed with Merin that Washi ngton
did not suffer from any brain inpairment which would interfere
with his ability to reason in any way. He agreed there was no
psychosis, no break with reality, no fantasies or delusions (R
V, 859-860). Sprehe did not know whet her Washi ngton gave Merin
the sanme information he gave him Appellant told hi mhe bought
the watch and wasn’t at the crinme scene; he was pretty sure he
was cl ear-headed at the time and not high so he knew where he
was (not in that neighborhood). As to the rape a week | ater
(see testinmony of Mary Beth Weigers at penalty phase - DAR 1682-
89) Washington admtted to Sprehe as to the intercourse with her
twice for pay and denied choking her to unconsciousness (R V,
862) .

Sprehe agreed that it would take sone planning to arrive at
the location of the two crime scenes from the work release
center, drugs weren't interfering with cognitive ability.
Sprehe had no information from any source other than appell ant
about using drugs while in the work release center (R V, 863-
64) . Sprehe was not aware that the jury in considering
aggravating factors was not permtted to hear about non-viol ent
crimes and Sprehe agreed with Merin’s conclusions, aside from
Merin not devel opi ng substance abuse (R V, 868-70).

Judge Schaeffer noted that the substance abuse disorder
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approach “carries baggage that a sentencing jury would have to
hear that his trial |lawer didn’t want themto hear.” MCoun
didnt want the Pinellas County jury to know he commtted a
felony every tinme he used cocaine, stole a gun, took a lady’s
purse, commtted a burglary or sold drugs. The totality of all
this may not have been considered mtigating by the jury and had
t hey known this they may well have recommended a death sentence
(R 11, 301). Judge Schaeffer added:

“This court is very famliar with Dr. Merin. He has

been used by nme as an expert wtness in ny |aw

practice and has testified in my court on nunerous

occasions. He is an excellent witness, as is obvious

by the result he helped to obtain in this case.

Def endant’s newly acquired doctor added nothing to

what Dr. Merin found except drug dependency which
Judge McCoun did not want explored for reasons al ready

expressed. There was no ineffectiveness for not
havi ng nore than one expert. Dr. Merin was sufficient
in every way.” (R 11, 302)

Al so, the | ower court observed regardi ng t he suggesti on t hat
drugs were readily avail able at Largo Wrk Rel ease Center and
t hat Washi ngton was using themat the time of the crine:

“The only person who says drugs were avail able at the
work release center is M. Washington to Dr. Sprehe.
This same M. Washington denies to this very day - to
everyone, including Dr. Sprehe, that he was using
drugs when this crinme occurred.

There is insufficient evidence in this record to
find that defendant was using drugs while in prison
for the year proceeding the nurder and there is no
evi dence that he was using drugs at the time of the

nmur der . The evidence that does exist as to
defendant’s drug use at the time of the murder is to
the contrary” (R 11, 302-303).
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To the extent that appellant is urging what Dr. Merin's
testimony would have been at penalty phase, that is highly
specul ative especially since coll ateral counsel declined to call
Dr. Merin at the evidentiary hearing. Moreover, it is
specul ative and col | ateral counsel hypothesi zes that Washi ngton
woul d have told Merin what he subsequently told Sprehe, the
ment al health expert retained by collateral counsel. Dr. Sprehe
testified that he had not talked to Dr. Merin (R V, 859) and
didn’t know if Washington gave Merin the same information he
gave to Sprehe (RV, 860). Dr. Merin testified at penalty phase
about taking a history from appell ant, observing himas he took
a history and adm nistered a battery of psychological tests
(i ncludi ng Revised Beta, Clinical Analysis Questionnaire, MWPI-
2, Peabody Picture Vocabul ary, Sentence Conpletion, Thematic
Apperception, Wonderlic Personality) (DAR 1699-1705). Merin
found him to be a weak, dependent personality (DAR 1709).
Appel l ant indicated to Dr. Merin that he had not done the things
he was charged with (DAR 1714). As to Washington’s denials,
“Intellectually he knows, but in order to reveal that to ne or,
perhaps, to even his attorneys is to admt to a defect, to admt
to a fault, admt to a weakness which characteristically is not
typi cal of hin’ (DAR 1720). Obviously, appellant’s self-serving
statements to Dr. Sprehe concerning the paid consensua

intercourse with rape victim Wigers (R V, 862-63) was not a
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view accepted by Mary Beth Weigers (DAR 1685-88). He strangl ed
her to unconsci ousness twice, whether willing to admt that to
Dr. Sprehe or not.

C. Sentencing Court’'s Failure to Find and Apply Mtigating

Evi dence

In his final subsection appell ant appears to renew Claim|l
Gin the lower court - an assertion that the sentencing court
violated the Eighth Amendnent since there was ineffective
presentation of mtigation evidence. Judge Schaeffer properly
rejected this contention (R11, 305-306). The court noted that
to the extent it suggests the sentencing order was incorrect,
the claim could have been raised on direct appeal and is not
cogni zable in a 3.850 notion. Judge Schaeffer then comented on
the suggestion that her original sentence would have been
different (although it was not necessary to do so to resol ve the
notion).

Judge Schaeffer prefaced here remarks by observing that if
the additional mtigation had been presented to the jury she had
little doubt it would have recomrended a death sentence and if
it had her job would have been easier as the aggravating

circunstances far outweigh the mtigating circunstances

devel oped by both trial and collateral counsel. If the jury
recommended |ife - which she doubted - not nmuch would have
changed in the original sentencing order. Then she noted the
changes in categories 2, 3, and 4 (R I1Il, 305). She added:
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“My concl usion would be the sane as it was in ny
original sentencing order, for all the reasons stated
herein and therein: The aggravating circumstances in
this case so far outweigh the mtigating circunmstances
that a sentence of death is so clear and convincing
that virtually no reasonable people, armed with all
the facts and all the |law could differ. (Exhibit A,
pp. 22-23)” (R 11, 306).

Judge Schaeffer further noted that this discussion was not
necessary because to prevail on the claim of ineffective

assi stance of counsel under Strickland v. Washington, 466 U. S.

668 (1984) appellant nust denonstrate both prongs, i.e. that
counsel’s performance was deficient (errors so serious that
counsel was not functioning as the counsel guaranteed the
def endant by the Si xth Amendnent) and t hat deficient performance

prejudi ced the defense (a show ng that counsel’s errors were so

serious as to deprive the defendant of a fair trial , a trial
whose result is reliable). Washi ngton failed to establish
either prong (R IIl, 306).°

5 Appel l ant chal |l enges the | ower court, pointing to Dr. Sprehe’s
testi mony about drug use at the Largo Center (R V, 855).
Sprehe stated that Washington told him that. Sprehe al so
testified on cross-exam nation that appellant told hi mhe bought
t he watch and wasn’t at the nurder scene, he was pretty sure he
was cl ear headed at the tinme and was not high, he knew where he
was and was not in that neighborhood (R V, 861-862). Drugs
weren’t interfering with cognitive ability and Sprehe had no
information from any source other than appellant that he was
using drugs while in the work release center (R V, 864).
Nei ther attorney - Louderback or MCoun - had any indication
Washi ngton may have used drugs that day (R V, 817-18; 841).
Judge Schaeffer’s statenent that there was no evidence that he
was doing drugs at the time of the nmurder (R 11, 303) renmains
correct.
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Appel l ant sinply is attenpting in this subsectionto reargue
the correctness of the jury override previously approved by this
Court on direct appeal. He nay not relitigate it based on Keen

v. State, 775 So. 2d 263 (Fla. 2000). See MIlls v. Moore,

So. 2d __, 26 Fla. L. Wekly S242, 245 (Fla. 2001) (“Keen is
not a mmj or constitutional change or jurisprudential upheaval of

the laws as it was espoused in Tedder. Keen offers no new or

different standard for considering jury overrides on appeal

Thus, we disagree with MIIs” contention that Keen offers a new
standard of law and we reject the contention that Keen was
anything nore than an application of our |ong-standing Tedder
anal ysi s. Tedder is the semnal case in Florida on jury

overrides and remains so after Keen. Tedder was applied to this

case. Keen provides no basis for our reconsideration of this
i ssue.”).

Appel lant criticized Judge Schaeffer’s brief coment in
dicta but his quote at page 35 of his brief fromR Il, 305
omts the | anguage at the end of the sentence “in the context of
the court’s entire discussion of this category (Exhibit A, pp.
16-17).” A review of the original sentencing order on those
pages reiterates that even if drug abuse had been established
the fact that he was not on drugs when the rmurder occurred would
afford the mtigator very little weight (DAR 1587). Spr ehe

continued to agree with Merin on the remai nder of Washington's

53



profile, i.e. that appellant is an opportunist and bully with no
psychosi s, schizophrenia or paranoid delusions. Preying on the
weak is not mtigating (DAR 1588).°

I n concl usi on, the judge who presided over the 3.850 notion
was the same judge who presided at trial and inposed the death
sent ence. The judge's finding that the failure to present
addi ti onal evidence at the sentenci ng phase had no effect on the

sentence is entitled to considerable weight. Routly v. State,

590 So. 2d 397, 402 (Fla. 1991); Francis v. State, 529 So. 2d

670, 673 n. 9 (Fla. 1988) (“who, better than he, coul d determ ne
whet her failure to introduce this evidence prejudiced Francis

sufficiently to neet the Strickland v. Washington test? Post-

conviction relief notions are not abstract exercises to be
conducted in a vacuum and this finding is entitled to
consi derabl e weight.”).

Additionally, this Court has consistently observed that
counsel s effectiveness in securing a jury recomrendation of

life inprisonment cannot be overlooked. MIlls v. State, 603 So.

¢ Appel l ant indicates that Judge Schaeffer m sstated counsel’s
testinony in her sentencing order (Brief, pp. 37-38). She did
not. Attorney Louderback was enphatic that he “woul d never have
put sonebody like that [the prior girlfriend whom appell ant
| ater robbed] as a witness” (RV, 812). Whether current counsel
agrees with the approach or tactics of counsel Louderback and
McCoun is totally irrelevant. They are not ineffective sinmply
because subsequent counsel in hindsight would have done
sonet hing nore or different.
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2d 482, 485 (Fla. 1992)7, Francis, supra at 672; Lusk v. State,

498 So. 2d 902, 905 (Fla. 1986); Buford v. State, 492 So. 2d

355, 359 (Fla. 1986); Douglas v. State, 373 So. 2d 895, 896

(Fla. 1979); State v. Bolender, 503 So. 2d 1247 (Fla. 1987).

This Court has affirnmed t he deni al of post-convictionrelief

in simlar cases. For exanple, in Gossman v. Dugger, 708 So.

2d 249 (Fla. 1997) this Court affirnmed the trial court’s deni al
of post-conviction relief in an ineffective assistance of
counsel at penalty phase claim despite the claimthat counsel
did not use thirty-three mtigation wi tnesses provided by the
def endant since counsel did not want to use w tnesses who had
not seen the defendant in years and woul d say that he was into
stealing and heavy drug use but who did call three mtigation
witnesses in addition to defendant’s nother who had close

contact with himin recent years. See also Riverav. State, 717

So. 2d 477 (Fla. 1998) (trial counsel’s failure to use evidence
of defendant’s voluntary intoxication at the tinme of the offense
was not ineffective assistance where defendant continually and
consistently maintained his innocence and professions of

i nnocence short-circuited any reliable voluntary intoxication

" The Court in MIlls distinguished Stevens v. State, 552 So. 2d
1082 (Fla. 1989) because counsel there in addition to maki ng no
i nvestigation of Stevens’ background, presented no nitigating
evi dence, made no argunment to the jury on his client’s behalf,
and m srepresented Stevens’ background and crimnal record to
the trial judge. Here, Washington’s counsel nmade reasonable
i nvestigation and decided to pursue other matters.
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defense during the guilt phase); Asay v. State, 769 So. 2d 974

(Flla. 2000) (trial counsel not ineffective where he conducted a
reasonabl e investigation into nental health evidence sinply
because defendant has now secured the testinony of a nore
favorabl e nental health expert; nor is counsel ineffective for
failure to investigate and present other mtigation since it
woul d have opened the door to testinony of his violent past).
The |ower court properly rejected appellant’s claim of
i neffective assi stance of counsel at the penalty phase and this

Court should affirm

| SSUE 11
WHETHER THE LOWER COURT ERRED I N SUMVARI LY
DENYI NG APPELLANT'S CLAIM OF | NEFFECTI VE
ASSI STANCE OF COUNSEL AT THE GUI LT PHASE.
Appel | ant next argues that the | ower court erred in denying

relief on Claiml(B)(a) in the anended Rul e 3. 850 notion. Judge

Schaeffer denied relief, explaining:

a) Crime Scene |nvestigation

Def endant asserts his counsel should have better
i nvestigated the state’s version of the crine scene
evi dence, including the integrity of the crime scene.
The problemwith this assertion is that regardl ess of
the integrity of the crime scene, the defendant
proposes no plausible explanation of how pubic hairs
matching his got in the victims residence, on or
about the victim s vagina, or how semen matching his
got inside the victims vagina, or how he canme to
possess the victims watch which was stolen from the
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victinms residence, and sold by defendant to a co-
wor ker the day follow ng the nurder

The defendant’s counsel took depositions of the
state’s witnesses. (See Index to Record on Appeal
attached, Exhibit E). They expl ored weaknesses in the
state’s case in front of the jury, including attacking
the testinony of the hair analyst and the DNA expert.
Trial counsel pointed out to the jury that neither
hair evidence, nor DNA is an exact science that can
conclude either the hair or the senmen belongs to
defendant to the exclusion of all others. (See
Original Record on Appeal, excerpts attached, pp.
2420- 2421; 2430-2431; 2454-2455; 2510-2511; 2516-2517;
2604- 2605; 2607-2610; 2653-2656; 2658-2660, Exhibit
F).

Def endant asserts trial counsel failed to
investigate | eads regardi ng other potential suspects.
However, he fails to suggest how follow ng up other
| eads to ot her suspects woul d change the evi dence t hat
defendant’s hair and senmen were found, and that
def endant had the victims stolen watch and sold it.
I n other words, there is no showi ng that such pursuit
woul d have probably changed the result of the verdict.

Def endant suggests that an independent hair
anal yst could have “rebutted” M. Hildreth, the
state’'s hair expert’s, testinony that “hairs are not
a positive identification and that there could be nore
than one person with simlar hair.” Quite to the
contrary, that is exactly what any hair analyst would
have concluded, as did the state’'s expert, M.
Hildreth. (Exhibit F, pp. 2420-2421; 2430-2431; 2454-
2455). This is exactly the testinony the defendant’s
counsel wanted, and no hair expert wuld have
“rebutted” it, nor wuld any conpetent defense
attorney want that testinony “rebutted.” [t should be

noted that the CCRC nankes no all egations that another

expert would refute the trial evidence that the pubic

hairs found at the scene of the hom cide, on or about

the victinm s vagi na, matched the known pubic hairs of

M . Washi ngt on.

As to an i ndependent DNA expert, defendant’s tri al
counsel made a notion for a confidential DNA expert,
whi ch was granted. (Exhibit F, pp. 324-326, 329).
Trial counsel obviously made use of their confidenti al
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expert. (Exhibit F., p. 2385). Trial counsel deposed
the state’s expert, FBlI DNA |aboratory supervisor
Dwi ght Adanms, who testified at trial and was cross-
exam ned at great length by trial counsel. M. Adans
testified on cross-examnation that DNA matching is
not a positive neans of identification, such as
fingerprint evidence would be, but it sinply matched
M. Washi ngton’s known DNA. (Exhibit F, 2510-2511;
2516-1517) .

Def ense attorney now suggests that trial counsel
was ineffective because he never sought to “rebut”
this testimony with an independent analysis and DNA
expert. Effective trial counsel would not want to
“rebut” this testinony and no i ndependent expert woul d
do so. This is exactly what trial counsel wanted the
jury to understand. Counsel was not ineffective for
maki ng sure the jury knew that DNA was not a positive
met hod of identification to the exclusion of all
ot hers. It should be noted that the CCRC makes no
all egation that another expert would refute the trial
testinmony that the DNA from the vaginal swabs of the
victimis vagina matched the known DNA of M.
Washi ngt on.

As to the court’s refusal to all ow def ense counsel
to depose Anne Baunstork [sic], and to further allow
Agent Adans to testify before the jury, these rulings
were made pre-trial, and at trial, and were raised on
appeal and rejected. They are not, therefore, proper
for this notion.

Def endant suggests trial counsel was ineffective
for failing to get an independent pathologist.
However, as to those issues in the notion that deal
with death penalty issues, the matter is noot since
the jury recommended life. As to those issues which
def endant raises which suggest time of death could
have been chal l enged with an i ndependent pat hol ogi st,
defendant’s trial counsel wused the state’'s own
pat hol ogi st quite adequately to argue that the tine of
deat h supported defendant’s claim of innocence. Dr
Wbod, the Medical Exam ner, said the time of death was
two hours either side of 8:00 a.m, nost |ikely closer
to 10:00 a.m (Exhibit F, pp. 1663-1668). The
testinony at trial established that defendant had
returned to the work release center by 9:17 a.m and
that it took 39 mnutes to walk from the victims
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house to the work release center. (Exhibit F, pp.
2323-2324; 2350; 2360). The defendant didn’t need
anot her medical examner to establish facts that
defendant’s counsel established quite adequately
t hrough the nedical exam ner who testified at trial.
These facts were argued effectively in closing
argument. (Exhibit F, pp. 2603-2604; 2651-2653).

(R11, 285-286)
* * %
Judge Schaeffer added the conclusion, as noted earlier in
t he Statenent of Facts:

Summary of Guilt Phase | ssues

This conmpletes all of the various issues raised in
Claim| that bear on defendant’s trial counsel having
been ineffective at the guilt phase of defendant’s
trial. Although no evidentiary hearing was ordered as
to these guilt phase issues of ineffectiveness, at the
evidentiary hearing that was held on ineffectiveness
of counsel at the penalty phase, defendant’s trial
counsel gave their credentials. Frank Louderback had
been an attorney since 1975. Since 1980, he had a
practice devoted to crim nal defense. By 1990, he had
tried 25 first-degree murder trials, and had been
involved in 50 first-degree murder cases (Exhibit D,
pp. 104-105). Defendant’'s co-counsel, Tom McCoun is
presently a Federal Magistrate Judge for the Mddle
District of Florida. He joined the Florida Bar in
1977. He was an assistant state attorney for three
years, and then from 1980-1990 was in partnership with
M. Louderback specializing in crimnal defense work.
At the tinme of defendant’s trial, he had partici pated
in 20 - 30 first-degree nurder trials (Exhibit D, pp.
134-135). As a trial judge with over ten years
experience on the crimnal bench, and a prior crim nal
defense attorney for over eight years, | know that
these two attorneys were two of the best Pinellas
County had to offer. The Index to the record on
appeal, (Exhibit E), shows they prepared well for this
case by deposing state’s wi tnesses, requesting expert
w tnesses of their own, filing appropriate notions,
etc. The trial transcript shows they did an adm rabl e
job at defendant’s trial in advocating defendant’s
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claimthat he was innocent of the crinmes charged, and
that he was at the Largo Work Rel ease Center when the
crimes were conmtted.

No singular claim mde by the CCRC, nor the
collective clains mde warranted an evidentiary
hearing, as they were either refuted by the record,
were erroneous, or were not cognizable in a 3.850
noti on. As to all clainms, contained in Claim I,
dealing with ineffective assistance of counsel at the
guilt phase of his trial, they are hereby denied. I
specifically find defendant’ s counsel , Frank
Louder back and Tom MCoun, were effective counsel
Further, this court is confident in the outcone of the
guilt phase of the trial and is not persuaded that the
i ssues clainmed, singularly or collectively, underm ne
this court’s confidence in the outcome of the guilty
verdicts. Strickland v. Washington, 466 U S. 668
(1984) requires both ineffectiveness of counsel’s
performance and prejudice to warrant relief.
Def endant has not satisfied either prong of the
Strickland v. Washington standard, and is therefore,
not entitled to a new guilt/innocence determ nation.

(RI1, 290-291)

A. The instant claimis procedurally barred and appellant is
not entitled to relief because he failed to present this claim
to Judge Schaeffer and here is changing the ground on appeal
fromthat urged bel ow.

In Claim 1 B(a) in Washington’s Amended Mdtion to Vacate,
appellant argued that trial defense counsel failed to
investigate the crinme scene evidence (R 1, 9, par. 15), failed
to investigate | eads regarding other potential suspects (R I,
10, par. 16), failed to effectively investigate and argue that
the hair evidence was unreliable (R 1, 11, par. 18), failed to
adequately investigate and argue that the DNA evidence was
unrel i abl e because he never sought to rebut the testinony of FB

Agent Adanms with an independent analysis and DNA expert (R I,
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12, par. 19), failed to investigate and argue that the findings
of the medical exam ner were unreliable (R 1, 13-14, par. 21).
Appel l ant did not allege in that petition or at the Huff heari ng
on August 12, 1999 that counsel was ineffective for failing to
request a Frye hearing (R 1V, 630-643).

Appellant’s claimrelating to this point occurs at paragraph

19 of Claiml B(a) in the Amrended Motion to Vacate (R 1, 12-13):

19. Def ense counsel failed to adequately
investigate and argue that the DNA evidence was
unrel i abl e. M. Washi ngton was convicted nostly on

the basis of DNA evidence. Dwi ght Adans, an FBI
special agent, testified that there was a natch
between the DNA found in the semen on the vaginal
swabs from the victimand the DNA in the known bl ood
sanple of M. Washington (R 2501). [FN 5] M. Adans
conceded DNA matching is not a positive nmeans of
identification, and that other individuals could have

a simlar DNA profile (R 2511). However, defense
counsel never sought to rebut this testinony with an
i ndependent analysis and DNA expert. This was

especially inportant in view of the trial courts [sic]
refusal to allow live testinony from Anne Barstauk
[sic], the actual technician who perforned the various
steps in the FBI protocol for DNA profiling. [FN 6]
Had an i ndependent expert been called, the jury would
have been aware of the proper sequence for DNA
profiling, (extracting the DNA and digesting it); what
saf eguards must be present at every step to prevent
m sidentification; and what qualifications and | evels
of proficiency an analysis technician nust have.
Additionally, had an independent DNA expert been
cal l ed, he/she could have testified to the exactness
of DNA profiling at the tinme. [FN 7]

[FN 5] Pol i ce det ectives duped \Y g
Washington into giving hair and bl ood
sanples on the pretext that it would
excul pate him as a suspect in a totally
unrel ated cri ne.

[FN 6] Had Ms. Barstauk [sic] been call ed,
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either to give a deposition, or at trial, or
both, there would have been a specific
record as to her qualifications. Also, if
t here were any probl ens of disruptions which
may have affected the procedure, this woul d
al so be in the record.

[FN 7] In 1989, the “science” of DNA was far
| ess exact than it is today.

The claimnow urged - counsel was ineffective for failing
to request a Frye hearing - ab initio - was not presented to the
| ower court and appellant may not perm ssibly change the basis
of his argument on appeal which was not presented to or
considered by the | ower court. And it is unfair for Washi ngton
to criticize Judge Schaeffer for the failure to grant relief on

a matter not presented to her.® See Steinhorst v. State, 412 So.

2d 332, 338 (Fla. 1982) (Except in cases of fundanental error,
an appellate court will not consider an issue unless it was
presented to the | ower court [citations omtted]. Furthernore,
in order for an argunent to be cogni zabl e on appeal, it nust be
the specific contention asserted as legal ground for the

obj ecti on, exception, or notion below); Occhicone v. State, 570

8Judge Schaeffer properly summarily denied relief in an order
explaining why relief was unavailable on the assertions of
al | eged counsel ineffectiveness pertaining to the crinme scene
i nvestigation, the contention pertaining to an i ndependent hair
anal yst, an independent DNA expert, and an independent
pat hol ogist (R 11, 285-286). Addi tionally, Judge Schaeffer
addressed cl ai ns pertaining to counsel’s alleged ineffectiveness
relating to the watch evidence and previous convictions on
collateral crimes (RI1I, 287-288) which are presumably abandoned
by the failure to pursue on this appeal.
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So. 2d 902, 906 (Fla. 1990) (In order to preserve an issue for
appellate review, the specific |egal argunment or ground upon
which it is based nust be presented to the trial court, citing

Bertolotti v. Dugger, 514 So. 2d 1095, 1096 (Fla. 1987));

Mordenti v. State, 630 So. 2d 1080 (Fla. 1994); San Martin v.

State, 705 So. 2d 1337, 1345 (Fla. 1997) (“... we note that San
Martin's intelligence | evel was never argued to the trial court
as a basis for suppressing the statenents. Thus, that issue is

not avail able for appellate review ”); Goodwin v. State, 751 So.

2d 537, 544 (Fla. 1999) (Qur appellate cases are filled with
exanples of errors that are unpreserved either because no
obj ecti on was made or because the objection was not specific; of
if the error was invited or defendant opens the door to the
error, appellate court will not consider the error a basis for
reversal . If it is alleged that evidence has been inproperly
excl uded and the appellate record does not establish that a
proffer has been made, the |ack of an adequate record wll be

grounds to affirm; Phillips v. State, 705 So. 2d 1320 (Fla

1997) (Qbjection to applicability of jury instruction does not

preserve claimthat instruction was vague or overbroad).?®

°® To the extent appellant may be attenpting to reargue the issue
stated below that trial counsel failed to call an expert to
testify to the jury, the |lower court properly denied relief as
stated in its Order Denying Mdtion to Vacate at R 11, 286. The
direct appeal record contains repeated reference to the DNA
consultant retained by trial defense counsel, Dr. Gary Litman
(DAR SR 2807, 2822; DAR 2176). Trial counsel could choose not
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B. Alternatively, the claimis neritless.

A review of the record reveals that attorney McCoun was not
deficient on this score. He filed a Mtion to Appoint
Confidential Expert in the field of DNA examnation and
identification (DAR 324-25) and that notion was granted by the
trial judge (DAR 329). He filed a Motion to Conpel on February
17, 1992 stating therein that concurrently he was filing a
Motion for Costs to hire an expert in DNA analysis and
statistical probabilities (DAR 827-29) and that notion was
granted February 28, 1992 (DAR 863-64). MCoun filed a Second
Motion to Conpel DNA Records on March 17, 1992 and the court
granted the nmotion on April 2, 1992 and reserved ruling on any
ot her aspect of the notion pending further notions of the
parties (DAR 949-51, R 1016). At the March 17 hearing on that
mot i on, McCoun indicated that he was bei ng assi sted by an expert
Dr. Gary Litman (DAR 2803-07). MCoun took the deposition on
FBI special agent Dw ght Adans on April 24, 1992 (DAR 1135-81).
McCoun subsequently filed a Mdtion to Conpel technician
Baunstark to participate in a deposition on May 14, 1992 (DAR
1183-85) and the court’s order of May 22, 1992 noted that the

notion for deposition was wthdrawn pending the receipt of

to call an expert at trial (“lI nmet with him but we do not
intend to call him - DAR 2176) since as Judge Schaeffer
expl ai ned counsel’s cross-exam nation of Adans adequately
explained to the jury that DNA evidence was not a positive
met hod of identification to the exclusion of all others and
counsel would not want to rebut that fact (R 11, 286).
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“bench notes” (DAR 1190). On June 3, 1992 McCoun filed a Mtion
to Conpel the Deposition of FBI technician Baunstark (DAR 1193-
1200) and after a hearing on June 9, 1992 (DAR SR, 2819-36), the
trial court denied the Mdtion to Conpel Deposition (DAR 1279).
McCoun filed a Motion in Limne on July 15, 1992 (DAR 1281-83)
whi ch was denied during trial (DAR 2498)1°,

(1) Trial counsel was not deficient.

Appel l ant argues that trial counsel fell short of

10 Appel l ant erroneously recites at pages 42 and 43 of his brief
that on February 28, 1992 trial counsel filed “Defendant’s 2nd
Motion to Conpel DNA Records” and that a hearing was conducted
on the notion on February 25, 1992. The correct chronol ogy as
reflected in the record is as foll ows:

(1) Trial counsel filed a Mdtion to Conpel on or about
February 17, 1992 (DAR 827-29). The trial court held a
heari ng on February 25, 1992 (DAR SR 2761-2800) and entered
an Order on Motion to Conpel and Mtion to Continue on
February 28, 1992 (DAR 863-64).

(2) Trial counsel filed Defendant’s 2nd Motion to Conpel
DNA Records on or about March 17, 1992 (DAR 949-51). A
hearing was held on March 17 (DAR SR 2801-2810) and the
trial court entered its order on April 2, 1992 (DAR 1016).

(3) Trial counsel filed a Motion to Conpel the deposition
of Techni ci an Baunstark on or about May 14, 1992 (DAR 1183-
85) and follow ng a hearing on May 20, 1992 (DAR SR 2811-
18) the trial court entered its order on May 22, 1992 (DAR
1190) .

(4) Trial counsel filed a Mdtion to Conpel Deposition of
FBI Technician Baunstark on or about June 3, 1992 (DAR
1193-1200) and followi ng a hearing on June 9 (DAR SR 2819-
36) the trial court entered its order on June 11, 1992 (DAR
1279).

(5) Trial counsel filed a Mdition in |limne apparently
during trial in July (DAR 1281-83) which after argunment was
deni ed (DAR 2498).
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Strickland s requirenent to act as an advocate citing Hayes v.

State, 660 So. 2d 257 (Fla. 1995) and Vargas v. State, 640 So.

2d 1139 (Fla. 1st DCA 1994), quashed on other grounds, 667 So.

2d 175 (Fla. 1995), decisions that were announced two or three
years after the trial in the instant case. In Hayes, supra

this Court reversed a conviction because of the erroneous
adm ssion of collateral crinme evidence and that DNA testing on
a tank top was wunreliable because a technician applied a
controversial “band-shifting” technique which the National

Research Council had recomrended be decl ared i nconclusive. 1d.
at 264. The court noted in footnote 1 of its opinion that that
case did not involve the aspect of statistical |ikelihood that
soneone ot her than the defendant had a DNA pattern that matched
the DNA taken fromthe crime scene. |n Vargas, supra, the Court
of Appeals concluded that appellant had denpnstrated that the
met hod by which FDLE arrived at popul ati on frequencies of one in
30 mllion and one in 60 mllion using the FBI data bases is not
generally accepted in the rel evant scientific community but that
it was possible to cal cul ate nore conservatively the popul ati on
frequenci es. Id. at 1150. But the First District Court of
Appeal s has recognized that nerely incanting Vargas does not

mandat e appellate relief. See Crews v. State, 644 So. 2d 338

(Fla. 1st DCA 1994) (rejecting claim for relief under Vargas

where defendant only argued in the abstract that ethnic
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substructures within data bases m ght produce incrimnating and
nm sl eadi ng popul ati on frequenci es whereas i n contrast Vargas had
identified hinmself as a person of Puerto Ri can descent and based
his challenge on the alleged paucity of Puerto Rican genetic

sanples in the FBI's Hispanic data base). Owvera v. State, 641

So. 2d 120 (Fla. 5th DCA 1994) (defendant here did not chall enge
the adm ssibility of the FBlI's data bases but instead clainmed
generally that the trial court erred in failing to conduct a
Frye hearing; wunlike O vera, Vargas presented substanti al
evidence to support his claimthat the specific FBlI data base
used in his case was not generally accepted in the scientific
community).

Trial counsel was not deficient and appellant has failed to
denonstrate prejudice, i.e., a reasonable probability of a
different outcone had trial counsel acted differently. \Wile
appel l ant has shown that subsequent to this trial and appeal
sone attorneys have litigated DNA issues in a variety of
contexts, he has failed to establish that attorney MCoun’s
failure to request a Frye hearing on DNA probabilities
constituted deficient performance. MCoun was aware from havi ng
deposed FBI expert Dwi ght Adams, and from his retained
consultant Dr. Gary Litman, that the probability of sel ecting an
unrel ated i ndividual at randomfromthe black popul ati on havi ng

a DNA profile matching appellant’s was approximately 1 in
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195, 000 (DAR 1165), that it was Adans’ practice to only testify
to the nore conservative value (here 1 in 195,6000) but that
usi ng the newer popul ati on database with anot her 200 i ndi vi dual s
added to that, the data now would be about 1 in 400,000

i ndi viduals (DAR 1177). Adans expl ai ned:

“A. Well, certainly the npre rare event is nore
detrimental to your client. The nore conservative
event is nore in favor to your client. And so it’'s

been ny practice to only testify to that nore
conservative, or nore conmon nunber.

Q Okay. Which as between these two figures would be
what ?

A One in 195,000 individuals.”
(DAR 1177-78)
At trial, McCoun elicited on cross-exam nation of Adans t hat
the termmatch is somewhat of a m snoner - he could not say that
the DNA on the senmen of the vaginal swabs is from M.
Washi ngton, only that he could not distinguish between the
profiles of the senmen on the swabs with that of Washi ngton (DAR
2510), that he could not elimnate Wshington as being a
possi bl e source of that senen, that the technol ogy does not have
the power of a fingerprint that would elimnate all individuals
except for just one (DAR 2511; 2516-17), that sone individuals
agree with and sone believe their statistics were not
conservative enough (DAR 2517-18), that other |aboratories he
was famliar with would conme up with a figure nmuch |arger than

hi s agency’s (DAR 2518), that nost popul ation geneticists woul d
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require at least 100 to 150 individuals for an adequate
popul ati on base (Adanms used nore, a base of 500 blacks) (DAR
2519-20) and that their approach was so conservative that it
woul d of fset any sub-population difficulties that m ght arise
and therefore “really beconmes a non-issue”, a view not only of
the FBlI but of others who had published papers (DAR 2520). The
w t ness acknow edged t hat ot her individuals or agenci es may take
a different view “in each direction” (DAR 2521).

Agent Adans additionally testified that the estimte now of
sel ecting a black individual at random - having a DNA profile
l'i ke that of Washington - using the current black popul ation
dat abase - woul d be approximately 1 in 400,000 (DAR 2522).

Trial counsel was not deficient here because he was able to
elicit the limtations on DNA technol ogy and had the state’'s
expert witness provide the very conservative estimte, i.e. the
one nost beneficial to his client of 1 in 195 000 (the
probability of selecting an unrel ated individual at random from
the black population having a DNA profile matching the
appel lant’ s).

Washi ngton has not suggested anything in this pleading or
to the lower court in his Rule 3.850 notion asserting or
contesting the testinony as erroneous (and would explain
attorney MCoun’s concession to Judge Schaeffer during jury

sel ection that regarding his DNA consultant “[a]s of yesterday
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afternoon we don't intend to call him | met with him but we
do not intend to call hinm (DAR 2176)). A defense expert would
not be needed to corroborate Adans’ testinony.

(2) Appellant failed to satisfy the prejudice prong of
Strickl and.

Simlarly, the prejudice prong remnins unsatisfied.
Appel l ant has not denpbnstrated any error in the testinony
adduced at the trial by FBI special agent Adans. He has not
denonstrated with any specificity that the testinmny would be
di fferent or even that he woul d have prevail ed had trial counsel
requested the hearing he now suggests for the first time on this
appeal .** The DNA evidence would not be suppressed and the
remai ni ng evidence (simlar hairs, appellant’s proximty to the
mur der scene, his possession of and selling the victinis watch
a day after the homcide) is still unchal | enged and
unchal | engeabl e.

Appellant’s sole argunent on the prejudice elenment is a

reference to Thorp v State, 777 So. 2d 385 (Fla. 2001) - decided

sone nine years after the trial - a case in which this court
held that the trial court’s failure to exclude bl ood sanpl es and

resulting DNA because of several <critical and substanti al

11 Obviously the test is not whether there is a |likelihood of a
different outconme in a “mni-proceeding” (i.e. notion to
suppress or motion in limne) but rather the wultimte
proceedi ng, that which determ ned guilt or the sentence i nposed.
State v. Stirrup, 469 So. 2d 845, 848 (Fla. 1985), rev. denied,
480 So. 2d 1296 (Fla. 1985).
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m sstatenments set out in an affidavit for search warrant, the
falsity of which were known to the police officer affiant and
with the redacted facts omtted, the remaining facts failed to
establish probable cause constituted reversible error. The
court found the error could not be deenmed harm ess since the
expert testinmony and prosecutorial argument on the concl usive
nature of the evidence (the probability of a match would be
about one in 3.6 billion) and the absence of any other physical

evidence placing Thorp at the scene of the crinme required

reversal and a newtrial. Thorp does not require reversal here.
The DNA evidence is not inadm ssible as a result of an illegal
sear ch.

Thus, even if an argunent could be constructed now that
trial counsel should have done sonething nore, there is no
reasonabl e probability that for counsel’s unprofessional errors
the result of the proceeding would have been different. A
reasonabl e probability is a probability sufficient to underm ne

confidence in the outcone. Strickland v. Washi ngton, 466 U.S.

668, 694, 80 L.Ed.2d 674, 698 (1984); Waterhouse v. State,

So. 2d ___, 26 Fla. L. Wekly S375 (Fla. 2001) (reciting
necessity of defendant to state facts regardi ng both deficiency

and prejudice requirenents).?'?

2 In Brimv. State, 695 So. 2d 268 (Fla. 1997) this Court
acknowl edged that the NRC had recently issued its updated
report. |d. at 270. The Court acknow edged that while there

71



In concl usion, trial counsel McCoun satisfied the

requi renments of Strickland to act as an advocate for Washi ngt on.

He did not fail to investigate; rather, he retained the services
of a confidential DNA expert Dr. Litman, he deposed FBI expert
Dwi ght Adans and repeatedly sought to depose and exani ne

technician Baunstark, and urged the trial court to preclude

testi nony. Al t hough the trial court ruled adversely to his
motion to conpel - a ruling approved by this Court on direct
appeal - that does not render his performance i nadequate.

Counsel was not required to do nore, especially since prevailing
appel l ate decisions did not command it and M. MCoun was able
to elicit the favorable information |earned to the jury in his
cross-exam nation (the limtations of DNA and | ack of certainty
in conmparison to fingerprints, the fact that others are in
di sagreenent, and that use of different or changi ng databases
can yield other or |less conservative figures). Appellant has
not shown now - years later - that his conduct was unreasonabl e

or the likelihood of a different result had he acted

had been criticismover the ceiling principles and that the 1996
report now found themto be unnecessary, this fact did not nmean
they were unreliable, “by analogy, the fact that we now have

cal cul at ors does not nake |ong-hand arithmetic unreliable. |If
anyt hi ng, cal cul ators only make such | ong- hand wor k
unnecessary.” Id. at 273. The Court added, “Indeed, there
appears to be a high probability that a Frye test wll be
satisfied in light of the dissipation of the debate over
popul ati on substructures. 1d. at 275. Since the debate over

popul ati on substructures has di ssi pated, appellant has failed to
establish that counsel’s actions at trial were deficient or that
the prejudice prong of Strickland can be satisfied.
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differently.

ISSUE 111
WHETHER THE LOWER COURT ERRED | N DENYI NG
RELIEF ON APPELLANT'S CLAIM THAT THE
SENTENCI NG COURT FAI LED TO G VE GREAT WEI GHT
TO THE JURY’' S LI FE RECOVMENDATI ON.

The | ower court correctly and summarily denied relief on
this point (in Claimll, belowat R 11, 291), pointing out that
the sentencing order reflected that the court was required to
give great weight to the jury’s recomendati on under Tedder V.
State, 322 So. 2d 908 (Fla. 1975), that the court had applied
the proper standard and that the Florida Supreme Court had

affirmed the judgnent and sentence in Washington v. State, 653

So. 2d 362 (Fla. 1995). Judge Schaeffer was correct in
determning that “This claimis not appropriate, therefore, and
is barred from post-conviction relief” (R11, 291).

Appell ee notes that at the Huff hearing, counsel for
appellant indicated he wasn’'t going to coment too rmuch and
sought to preserve the issue “for federal appeals” (R1V, 661).

This Court previously addressed the correctness of thetrial
court’s Tedder anal ysis:

[10][11][12] We also find no merit in Washington's

claim that the trial court inproperly inposed the

death sentence over the jury's recomrendation of life

i nprisonnent. In Tedder v. State, 322 So.2d 908, 910

(Fla. 1975), we held that "[i]n order to sustain a
sentence of death following a jury recomendati on of
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life, the facts suggesting a sentence of death should
be so <clear and convincing that wvirtually no
reasonable person could differ." We have
consistently interpreted Tedder as neaning that an
override is inproper if there exists a reasonable
basi s for a jury's recomendati on of life
i mpri sonment . Freeman v. State, 547 So.2d 125 (Fla.
1989); Hall v. State, 541 So.2d 1125 (Fla. 1989);
Ferry v. State, 507 So.2d 1373 (Fla. 1987). W have
affirmed |ife overrides in cases simlar to the
i nstant one.

(653 So. 2d at 366)

| SSUE | V

VWHETHER THE LOWER COURT ERRED | N DENYI NG
APPELLANT" S CLAI M THAT THE JURY | NSTRUCTI ONS
I N BOTH THE GUI LT AND PENALTY PHASES OF THE
TRI AL VWERE CONSTI TUTI ONALLY | NVALI D

The | ower court properly and summarily denied relief at
Claimlll, below, RI1I, 291:
“This claimis broken into three sub-parts, but
all parts deal with jury instructions given during the
trial. Counsel conceded at the Huff hearing that
these were matters to be rai sed on appeal (which sone
were) and were not proper for post-conviction relief.
(Exhibit B, pp. 50-53). This claim is sunmarily
deni ed. Additionally, the jury returned a life
recommendati on, so these clains, as to penalty phase
instructions, are noot.”
See al so Huff hearing transcript at R 1V, 664-666.
Undaunt ed, appellant conplains on this appeal (A) that the
jury instructions on the HAC factor were not given linmting

construction and counsel failed properly to object, (B) that the

instruction on the commtted during the course of a robbery
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aggravator is unconstitutional on its face and as applied and
(C) the instructions to the jury diluted their sense of
responsibility in determ ning the proper sentence. Appel | ant
apparently does not challenge any guilt phase instructions.

As to (A), the challenge to the vagueness of the HAC
instruction, this Court considered and rejected the claim on
Washi ngton’s direct appeal and it is inappropriate to use the
Rul e 3. 850 vehicle to revisit that issue. On appeal, this Court
rul ed:

[ 9] Washi ngton's first penal ty-phase i ssue asserts

that the heinous, atrocious, or cruel aggravating

circunstance is vague and arbitrarily and capriciously

appl i ed. We find this argunment to be w thout nerit.

See Proffitt v. Florida, 428 U. S. 242, 96 S.Ct. 2960,

49 L. Ed.2d 913 (1976).

(653 So. 2d at 366)

Appel | ee al so asserts that trial counsel apparently decli ned
the trial court’s invitation to submt an appropriate limting
instruction (Direct Appeal Record, R 2721-35). Washington may
not obtain relief on the basis that counsel failed to object
because this Court did not rule the claim to be barred but
rather “w thout nmerit”. To the extent that Washington nmay be
urging a different argument in support of the sanme issue,
counsel is not ineffective sinmply because col |l ateral counsel may
of fer something different. Finally, as the |ower court noted

here, any such error would be harnl ess since the jury returned

alife recommendati on.
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As to (B), the challenge now nmade to the during the course

of a robbery aggravator, the claimis barred for the failure to

object at trial and raise on appeal. Reneta v. Dugger, 622 So.
2d 452 (Fla. 1993); Waterhouse v. State, So. 2d __ , 26 Fla.
L. Weekly S375 (Fla. 2001); Atwater v. State, So. 2d ___, 26

Fla. L. Weekly S395 (Fla. 2001). Furthernmore, the instruction

i's not unconstitutionally vague and appellant cites no case | aw

holding that it is. Even if there were an infirmty in the
instruction, the jury’'s recommendation of life would render it
noot .

As to (C) - the jury’' s sense of responsibility being diluted
- the claimis barred for the failure to object and assert on

appeal. The claimis neritless. See Rose v. State, 617 So. 2d

291, 297 (Fla. 1993); Melendez v. State, 612 So. 2d 1366, 1369

(Fla. 1992). Finally, the jury obviously did not regard their

role as dimnished in light of their |ife recomendation.®

BAppellant in his brief at page 65 refers to a nunber of record
cites in which he clains the court inproperly instructed the
jury that its role was advisory (R 249, 250, 266, 267, 269,
270, 268, 556, 557, 567, 576, 583, 590, 597, 606, 618, 626, 631,
642, 643, 649, 655, 659, 683). On appellee’'s review of the
direct appeal transcript, the trial court’s guilt phase
instruction to the jury occurred at TR 668-695 or R 2661-2688
and the penalty phase instruction is at TR 745-752 or R 2738-
2745. Judge Schaeffer told the jury that the “advisory
sentence” was “entitled by law and will be given great weight in
det er m ni ng what sentence will be inposed.” (TR 745, R 2738).
Appel l ee sees no instruction diluting the jury s sense of
responsibility.
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| SSUE V

VWHETHER THE LOWER COURT ERRED | N DENYI NG
APPELLANT" S CLAI M THAT HI S SENTENCE RESTS ON
AN UNCONSTI TUTI ONALLY AUTOVATI C AGGRAVATI NG
Cl RCUMSTANCE.

Judge Schaeffer sunmarily denied relief on this point bel ow

at ClaimV, Vol 11, R 292:

MR. WASHI NGTON' S SENTENCE RESTS UPON AN
UNCONSTI TUTI ONALLY AUTOMATI C AGGRAVATI NG CI RCUMSTANCE
IN VIOLATION OF STRINGER V. BLACK, MAYNARD V.
CARTWRI GHT, HI TCHCOCK V. DUGGER, AND THE SI XTH, EI GHTH
AND FOURTEENTH AMENDMENTS.

This is summarily denied. It was an issue
avai |l abl e for appeal, and was not the sol e aggravati ng
factor in this <case, but merely one of four
aggravating factors. Addi tionally, the jury

recommended a |life sentence, rendering this noot. And

counsel conceded at the Huff Hearing that it was a

“preservation issue.” (Exhibit B, pp. 55-56).

Appel l ee reiterates that this claimwas an i ssue for direct
appeal (if properly preserved by contenporaneous objection at

the time of trial) and thus is not cognizable for post-

conviction challenge and is now barred. Waterhouse v. State,

So. 2d __, 26 Fla. L. Wekly S375 (Fla. 2001); Atwater v.

State, ~ So. 2d __, 26 Fla. L. Wekly S395 (Fla. 2001).
Additionally this Court has repeatedly rejected the argunent.

See Jones v. State, 648 So. 2d 669 (Fla. 1994); Blanco v. State,

706 So. 2d 7, 11 (Fla. 1998)(J. Wells, concurring); Mlls v.
St at e, So. 2d __, 26 Fla. L. Wekly S275 (Fla. 2001). As

the court’s order noted, appellant at the Huff hearing did not
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seek an evidentiary hearing but rather only sought to preserve

it for later review (R 1V, 668-669).

| SSUE VI
WHETHER THE LOWER COURT ERRED | N DENYI NG
APPELLANT'S CLAIM THAT THE TRIAL COURT
PROCEEDI NGS VWERE FRAUGHT W TH PROCEDURAL AND
SUBSTANTI VE ERROR
Appellant’s failure to identify any such error in his brief
is fatal to his claimthat the trial court erroneously denied

relief. Since any individual alleged errors are without nerit,

any cunul ative error contention nust fail. See Downs v. State,

740 So. 2d 506, 509 n. 5 (Fla. 1999); Freeman v. State, 761 So.

2d 1055, 1068-69 (Fla. 2000); Mann v. State, 770 So. 2d 1158,

1164 (Fla. 2000); Melendez v. State, 718 So. 2d 746, 749 (Fla.

1998); WAterhouse v. State, =~ So. 2d __, 26 Fla. L. Wekly

S375 (Fla. 2001); Atwater v. State, ~_ So. 2d ___, 26 Fla. L.

Weekly S395 (Fla. 2001). The lower court properly disposed of

this issue belowin ClaimVl, at R1I1, 292):
“This claim is denied. Counsel, at the Huff
Hearing said this was the “catch all” and “totality”

argunment. (Exhibit B, pp. 56-57). As to any penalty
phase errors, they are noot, the jury having returned
a life recommendation. As to the trial errors made,
singularly and col |l ectively, must be rai sed on appeal,
not in a post-conviction notion. As to collective
ineffective claim of counsel involving the gqguilt
phase of the trial, this has already been addressed in
this order. As to collective ineffective clainms of
counsel at the penalty phase, they are noot as to
errors before the jury since the jury recomended a
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life sentence. As to collective errors that m ght
have affected the court’s sentence, such errors wll
be addressed singularly and collectively later in this
Order. "4

| SSUE VI |
VWHETHER THE LOWER COURT ERRED | N DENYI NG
APPELLANT S CLAIM THAT FLORIDA'S CAPITAL
SENTENCI NG STATUTE |S UNCONSTI TUTI ONAL ON
| TS FACE AND AS APPLI ED
Washi ngton contends that the |lower court erred in denying
hi man evidentiary hearing. He urges that the state’s law fails
to neet rudi nentary guarantees, that execution by electrocution
constitutes cruel and unusual puni shnment, that the statute fails
to provide any standard of proof that aggravating factors
outweigh mtigating factors, that the sentencing procedure does
not have independent reweighing of aggravating and mtigating
ci rcunmst ances, that aggravating circunmstances have been applied
in a vague and inconsistent manner, that the jury receives
unconstitutionally vague instructions, and that there is a
presunption of death when a single aggravating factor is found.
Appel | ant presented this claimin ClaimVlil, below (R 1, 42-

44). Al of these challenges to the Florida capital sentencing

statute are matters to be urged on direct appeal, and are

14As Judge Schaeffer noted in her order, WAshington' s counsel at
the Huff hearing indicated relief was not appropriate at this
time (R1V, 669-670).

79



t herefore not cogni zable on a post-conviction challenge (since
Rul e 3.850 does not constitute a second appeal). This claimis

procedurally barred now. See WAterhouse v. State, _  So. 2d

__, 26 Fla. L. Wekly S375 (Fla. 2001); Ragsdale v. State, 720

So. 2d 203, 205 n 1 & 2 (Fla. 1998); Marek v. State, 626 So. 2d

160, 162 (Fla. 1993).

Addi tionally, and alternatively, the | ower court correctly
ruled that as to the attack on the death penalty schene “it has
been upheld too many tinmes to note here by both the Florida
Suprenme Court and the United States Suprenme Court” (R 11, 293).

Moreover, this Court has upheld electrocution in Provenzano v.

Moore, 744 So. 2d 413 (Fla. 1999) and the |egislature has now
passed a law allowing a defendant to be executed by Ietha

injection and thus the claimwas properly denied summarily.

Appel | ee notes that at the Huff hearing conducted on August 12,
1999, Washington was not urging the need for an evidentiary
hearing on Claim VII but apparently only to preserve it for
|ater review (R 1V, 670-672). It would seemto be disingenuous
for appellant to suggest in this Court that he was denied a
desired evidentiary hearing on the claim
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CONCLUSI ON

Based on the foregoi ng argunents and aut horities, the | ower

court’s order denying post-conviction relief nust be affirned.
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