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PRELI M NARY STATENMENT

Thi s proceedi ng i nvol ves t he appeal of thecircuit court's deni al
of M. Washington's notion for postconvictionrelief. The notion was
brought pursuant to Fla. R Crim P. 3.850.

The fol | owi ng synbol s will be used to designate references tothe
record in the instant case:

"R " -- The record on direct appeal to this Court.

"PC-R. " -- The record on instant 3.850 appeal to this Court.

REQUEST FOR ORAL ARGUMENT

The resolution of theissuesinthis actionwl| determ ne whether
M . Washingtonlives or dies. This Court has all owed oral argunent in
other capital cases in a simlar procedural posture. A full
opportunity to air the issues through oral argunment would be
appropriateinthis case, giventhe seriousness of the clainsinvol ved
and the fact that alife is at stake. M. Washington accordi ngly

requests that this Court permt oral argunent.
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STATEMENT OF THE CASE

On April 12, 1990, a Pinellas County grand jury returned a three-
count i ndi ct ment agai nst Appel | ant, Ant hony Neal Washington (R 1-8).
The first count all eged the preneditated nurder of Alice Berdat (R 1).
Count two charged t hat Appel | ant burgl ari zed Berdat’ s dwel | i ng and
commtted a battery upon her (R 1). The third count all eged t hat
Appel | ant comr tted a sexual battery upon Berdat usi ng physi cal force
likely to cause serious personal injury (R 1).

On February 17, 1992, Appellant’s trial counsel filed Defendant’s
2" Mbti on To Conpel DNA Records (R 949-951). A hearing was held on
t he noti on February 25, 1992. Judge Downey entered his order onthe
noti on February 28, 1992 (R 863-864).

Appel lant’s jury trial took place on July 14-17, 1992, with the
Honor abl e Susan F. Schaeffer presiding, replacing Judge Downey (R
1979-2754). Prior tothe commencenent of thetrial, Appellant’s trial
counsel fileda MtioninLimneattackingthe DNAtestinony, testing
pr ocedur es and probability met hods as not bei ng generally accepted in
the scientific community (PCGR 1281-1283). The notion was ultimately
deni ed, and the evidence admtted (R 2005-2015, 2455-2523).

On July 16, 1992, Appellant’s jury returned verdicts finding him
gui lty as charged on al |l counts of theindictment (R 1505- 1507, 2702).

The penal ty phase was hel d on July 17, 1992 (R 1670-1786, 2738-

2754). After receiving additional evidence fromthe State and fromt he



def ense, Appellant’s jury recomended t hat Appel | ant be sentenced to
l[ife inmprisonment (R 1510, 2749-2750).

On August 6, 1992, Appellant filed awitten nenorandumaddressi ng
t he sentence t hat shoul d be i nposed upon hi m(R 1530-1536), fol | owed
by a suppl ement al nenorandumon Sept enber 4, 1992 (R 1553-1566). The
State alsofiled an original and a suppl enent al sent enci ng nenor andum
on Septenber 1 and 4, 1992 (R 1544-1552, 1567-1571).

At a hearing held on August 14, 1992, the court entertained
argument s fromcounsel for the State and for the defense pertainingto
what sentence Appel | ant shoul d receive for the first degree nmurder (R
1905-1916) .

On Sept enber 4, 1992, the court deni ed Appel | ant’ s notion for new
trial, which was filed on July 22, 1992, and i nposed sentences (R
1523- 1525, 1918-1977). As to Appellant’ s nmurder conviction, the court
overrode thejury' s |iferecomendati on and sent enced Appel | ant to die
intheelectricchair (R 1572-1594, 1625, 1929-1977). The court found
f our aggravating circunmstances (R 1572-1580, 1931-1944): 1.) The
capital felony was commtted by a person under sentence of
i nprisonment. 2.) Appel |l ant was previ ously convi cted of anot her fel ony
i nvol ving the use or threat of violencetothe person. 3.) The capital
fel ony was committed whil e Appel | ant was engaged i n the cri nes of
bur gl ary and sexual battery. 4.) The capital fel ony was especially

hei nous, atrocious or cruel. As for mtigatingcircunstances, the



court specificallyrejected Appell ant’ s age of 32 at the ti ne of the
of fense as constituting a statutory mtigating circunstance, and di d
not find any other statutory mtigating factors to apply (R 1580-1582,
1944-1947). The court found sone nonstatutory mtigationin Appellant’s
positive character traits, but affordedit m ni mal weight (R 1584-
1587, 1957). The court al so di scussed, but rejected, several other
proposed mtigating factors, including Appell ant’s potential for
rehabilitationand/or abilitytolivewthinthe prisonsystem drug
abuse, enotional or psychol ogi cal probl ens (i ncluding Appellant’s
chi | dhood and fam | y background), and t hat Appellant did not intendto
kill the victim (R 1582-1591, 1947-1969).

On direct appeal, M. Washi ngton’s conviction and sentence was

affirmed. Washington v. State, 653 So.2d 362 (Fla. 1995). M.

Washingtonthenfiled aPetitionfor Wit of Certiorari inthe United

St at es Suprene Court, whi ch was deni ed on Cct ober 30, 1995. WAshi ngt on

v. Florida, 116 U. S. 387 (1995). On March 28, 1997, M. WAshi ngt on

filedhis first Motionto Vacate Conviction and Sentence with Speci al
Request for Leave to Anend.

On March 1, 1999, pursuant to Fla. R Crim P. 3.850, M.
Washi ngton fil ed hi s Amrended Mdtion to Vacat e Judgnents of Convi ction
and Sentence (PC-R 1-46). A hearing was hel d on August 12,1999, (PC

R. 614-688) in accordance with Huff v. State, 622 So. 2d 982 (Fl a.

1992). On COctober 5,1999, thecircuit court i ssued an order granting



an evidentiary hearingonclains I(c), I(d) and1(g), as they pertai ned
tothe penalty phase of thetrial. The remai nder of the clains were
sunmari ly deni ed. An evidentiary hearing was hel d on Novenber 18- 19,
1999 (PC-R689-917). Judge Susan C. Schaeffer entered an order on June
5, 2000, denying all clai ms of Appellant’s 3.850 notion (PC-R 282-
307). Tinmely notice of appeal was filed on July 5, 2000 (PC-R. 598-
599). This appeal is properly before this Court.

STATEMENT OF THE FACTS

A.  TRI AL

Inthe penalty phase of Appellant’s trial, the State put into
evi dence a j udgnent and sent ence dated March 20, 1990, show ng t hat
Appel | ant entered a pl ea of nol o contendre to sexual battery and was
sentenced to 15 years in prison (R 1433-1437, 1691-1692), and a
j udgnment and sent ence dated July 20, 1988, show ng t hat Appel | ant
ent ered a pl ea of nol o contendere to burgl ary of an occupi ed dwel | i ng
wi th an assault or battery therein, and was sentenced to six years in
prison (R 1438-1443, 1691-1692). The state al so call ed the victi mof
t he prior sexual battery convictionto describe the details of the
incident in the penalty phase of M. Washington's trial.

At penalty phase, the defense only called one |lay w tness,
Appel | ant’ s not her, (R 1723-1730) and one expert, Dr. Sidney Merin,
who testifiedas to Appellant’s rehabilitation potential (R 1695-

1722) .



The mitigating circunstances upon which the jury was i nstructed
wer e Appel | ant’ s age, and any ot her aspect of his character or record
or background and any ot her circunstances of the offense (R 2740-
2741) .

B. EVI DENTI ARY HEARI NG

To prove the cl ai mof i neffective assi stance of counsel at the
penal ty phase, Appell ant presented ni ne wi tnesses at the evidentiary
heari ng.

Appel l ant’ s not her, WIllie Mae Washi ngton, testifiedthat she
didn’t knowabout the murder charge until an attorney called her to
cone up to Tanpa for the trial (PC-R 713). She stated that no
i nvestigator ever talkedto her (PC-R 713). She never spoketothe
def ense att orney about Appel |l ant’ s background bef ore she was put onthe
standtotestifyinthe penalty phase (PCR 714). The wi tness further
expl ai ned t hat she did not testify about her son’ s drug use because she
was not asked any questions by his attorney (PC-R 716). She stated
t hat the attorney never spoke to Appel | ant’ s chil dhood friends (PCR
715). Thewitness further testifiedthat thefamlylivedinLiberty
Ci ty when Appel | ant was i n el enentary school, and noved to Carol City
when he was about 14 years ol d and went to hi gh school there (PC-R
722). She also statedthat Carol Gty borders Liberty City, and was a
better place than Liberty City (PCR 722).

Ms. Washingtontestifiedthat Appell ant was dri nki ng beer and



snoki ng ci garettes at age 14, and used pot as a teenager (PC-R 702).
Hi s drug use worsened after hi gh school and Ms. Washi ngt on bel i eves
t hat wi t hout drugs her son woul d have been a di fferent person(PC-R
711) .

Hol ace W Ii ams wor ked wi t h Appel | ant in Appellant’s father’s
construction conpany (PC-R. 728) and was hi s next door nei ghbor in
Liberty Gty (PCR 727,728). M. WIllians novedto Carol City al ong
with Appellant’s famly (PCR 727). Hestatedthat thefamlies were
cl ose and t hat he knew Appel | ant fromthe ti ne Appel | ant was a young
child and had daily contact with Appel | ant when he was grow ng up (PG
R. 727,728). Thewitness testifiedthat Appell ant was a hard wor ker
(PC-R 738). Appellant started changi ng after he began t o use drugs
(PC-R 729). M. WIllianms further statedthat Carol Gty had acrine
problem(PC-R 729). M. WIllianms was still livinginCarol Cityin
1992 and was availabletotestifyinthetrial, but was never contacted
by Appellant’s attorney (PC-R. 735).

Regi na Batistetestifiedthat she and Appel | ant net in 1973 and
went to high school together (PC-R. 746). He was her first
boyfriend(PC-R 746). He “pl ayed pl enty of ball and he wor ked as a
t eenager” and “was a good person” (PG R 746). Shetestifiedthat Carol
City was a good nei ghborhood, (PC-R. 746) but that there was a drug
problemthere and that it “got kind of rough” (PC-R 747). As

t eenager s t he wi t ness and Appel | ant used mari j uana and beer and about



1979 t hey started using crack, coke, THC and heroin (PC-R. 747). The
Wi tness stated that Appellant’s drug use started out as soci al use and
t hen got bad (PC-R. 750). Appellant’s drug use got so bad t hat one
ni ght in 1987 Appel | ant came up to the wi tness and robbed her of a
| eat her jacket (PC-R 755,764). Ms. Batiste statedthat she was never
cont act ed about the case and woul d have beenwillingtotestify at the
trial (PCGR 759). She further statedthat the first she heard of the
case was between 1993 and 1995 (PC-R 758).

Mauri ce Houston testified that he is six years younger than
Appel | ant and was a nei ghbor when he and Appel | ant were growingup in
Carol Cty (PCR 767). Hetestifiedthat Appellant’s reputation was
“all right”, that he was a fighter, but wouldn’t start trouble (PCR
772). Further, M. Washi ngt on kept young peopl e strai ght, was | ooked
up to and woul d not gi ve themdrugs (PC-R 772-773). The wi tness was
never contacted by the Appellant’ s attorney i n 1992 and was avai |l abl e
and woul d have testified (PCR 773).

Eric Bryant, afriend of Appellant’s brother Dexter Washi ngt on,
testifiedthat Appell ant pl ayed sandl ot footbal |l during hi gh school
(PCGR 786). M. Bryant described Carol Gty as arough community with
crimnal el ements and not a suburb | i ke nei ghborhood (PC-R 776). He
further stated that in Carol City there were gangs and t here was a
sectioncalled Little Sai gon because of the viol ence and shooti ngs (PG

R. 785,787). M. Bryant knew Appellant to do drugs, including



mari j uana, cocai ne, heroin, valium quaal udes and tui nals (PGR 789).
He rel ated a story of Appellant attenptingtosell his nother’s jewelry
t o obt ai n noney for drugs and expl ai ned t hat Appel | ant was on crack
cocai ne, and that “crack will do that to people” (PC-R 783). He
stated that he was availableto testify in 1992 but was never cont act ed
by Appellant’s attorney(PC-R 783).

Dext er Washi ngt on, Appellant’s brother, testifiedthat Appellant
contacted hi mwhile awaitingtrial for theinstant nmurder to bring him
ei t her drugs or noney to buy drugs at the Pinellas County jail where he
was bei ng hel d (PC- R 456, 464, 467-468). He testified that Appel | ant
told hi mthat drugs were available inthe jail, but that he had no
nmoney to purchase them (PC-R 456-457, 464).

Dani el Sprehe, M D., a physician specializinginpsychiatry, (PG
R 850) was calledtotestify. Dr. Sprehetestifiedthat he net with
and exan ned Appel | ant a week bef ore t he evidenti ary hearing (PC-R
852). He stated that the main focus of his eval uati on was to det erm ne
whet her Appellant net the criteria of the Diaghostic and Stati sti cal
Manual of the APA (DSM1V), the standardi zed and agreed upon criteria
f or di agnosi ng subst ance dependence and/ or abuse (PC-R. 854). Dr.
Sprehe opi ned t hat Appellant net the criteria for substance dependency
di sorder and a | esser pattern of substance abuse di sorder based upon
the history Appellant provided (PC-R 854, 856).

Dr. Sprehe testified that Appell ant began using marijuanain



j uni or hi gh school and crack cocai ne by age twenty-two (PG R 852). He
st at ed t hat crack cocai ne was Appel | ant’ s drug of choi ce (PCR 853).
Dr. Sprehe further stated that Appel | ant had a $40- $500 per week habi t
(PC-R. 852). To support his habit, Dr. Sprehe testifiedthat “he had
to steal to get drug noney.... And sonetinmes he woul d sell drugs,

t hough, and make as nuch as three thousand a week on drug sal es”

(enmphasi s added) (PC-R. 852,853). Dr. Sprehe stated that all of
Appel lant’ s crimnal recordwas directly relatedto his needto get
nmoney i mmedi ately for drugs because of his habit (PC-R 853).

Dr. Sprehe testifiedthat thelongtermeffect of cocaineuseis
i ncreased i npul sivity, because the main focus is getting nore of the
drug (PC-R 853). He further stated that the inpulsivity fromlong
termuse occurs evenif apersonis not usingthe drug at the tine of
the crinme (854). This long termeffect woul d not be present if a
per son stayed of f the drug for a year or two, however Dr. Sprehe stated
t hat thi s woul d not apply to Appel | ant because Appel | ant sai d he was
using drugs while in the work rel ease center (PC-R 855).

Dr. Sprehe noted that Dr. Merin did not devel op substance abuse
hi story (PGR 857). Althoughthe State recited nunerous tests which
Dr. Merin had gi ven Appel | ant, (PC-R 857,858) Dr. Sprehe statedthat
none of thetests givento Appellant by Dr. Merin’s assi stant at the
time of the original trial bring out whether a personis a substance

abuser because they do not bring out the historical informati on needed



to neet the criteria (PC-R 858, 859).

The State questioned Dr. Sprehe about Dr. Merin s eval uation
process:

Q Ri ght. The battery of testswas histhird
step in his eval uation process. The first
step being the taking of the history, the
second st ep bei ng hi s own observati ons of
t he i ndi vi dual whil e he was doi ng t he t aki ng
of the history?

A. Yes. But let ne caution you. M .
Washingtontells nethat Dr. Merinwas with
hi ma very short tinme and t hen i ntroduced
hi s assi stant who did all the history-taking
and observing of himduring this. And so
Dr. Merin presented his testinony based on
the summary of the assistant’s work.

(PC-R 860).

Dr. Sprehe disagreedwith Dr. Merin’'s findingthat Appel |l ant had
no enotional disorders, statingthat substance abuse dependency i s an
enotional disorder (PC-R 860). He went onto state that Appellant’s
condi ti on coul d have been affecting his inmpulsivity and his desireto
conformhi s conduct tothe requirenments of thelawat thetine of the
crime (PC-R 864).

Appellant’s lead trial attorney, Franklyn Louderback, testified
that prior to M. Washington’s trial he had been involvedin at | east
a dozen nurder trials that i nvol ved a penalty phase (PC-R. 793). He
was sure t hat he had i nqui red about friends, rel atives and nei ghbors

| ocated inthe M am areathat knewhi mand knew of hi s background ( PC

R. 794). He coul d not recall hownany peopl e were inthe group and hi s
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i ndependent recol | ecti on was t hat Appel | ant had at | east i ndicated his
not her (PC-R 794). M. Louderback had no recol |l ecti on as t o how many
def ense wi t nesses fromthe M am area he m ght have tal ked to (PC-R
801), but any nanes Appel | ant had gi ven t hemt hey woul d have tried to
| ocate or speak to (PC-R 807). The strategy at penalty phase was to
present as much mtigation as they possibly could (PCGR 810) and t here
was no tactical decision for not putting anyone elseontotestifyin
penal ty phase ot her t han Appel |l ant’ s not her and Dr. Merin (PC-R 800-
801) .

Louder back coul d not recall if the subject of drug use ever cane
up in his discussions with Appell ant (PC-R 794). Likew se, he could
not recall if he had asked Appel | ant’ s not her about hi s drug usage ( PC
R. 798-799), and coul d not recall if he had spoken to her prior to her
testifying (PC-R 799, 813), al though he knewt hat either he or co-
counsel spoke to her before shetestified (PCGR 798-799). Wen asked
by t he assi stant state attorney i f he had known about a girlfriend who
woul d have testified about Appel | ant’s drug use during hi gh school, but
t hat Appel | ant had robbed her later inlife, woul d he have put t hat
personontotestify, M. Louderback repliedthat he woul d never have
put sonmebody |like that on as a witness (PC-R 812).

Tom McCoun, co-defense/penalty phase counsel, was called to
testify. M. MCountestifiedthat he had sonme recoll ection of the

case but that “it’s not great” (PC-R 824), and that he did not
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remenber any specific conversations with Appel |l ant (PC-R 825). He
stated that the case was possiblyinitially with the public defender
and that the Public Defender’s office nay have done sone initi al
mtigationwrk-upastherewerelettersinhisfiles goingtoschools
and prisons (PC-R 825). Asto his own druginvestigation he stated
t hat he “woul d have done the standard work-up” (PC-R 824). In
referringtohis notes, M. McCountestifiedthat inaninterviewwth
Appel l ant in May of 1992 t here was nenti on of Appel |l ant bei ng i nvol ved
wi th marijuana, quaal udes and cocai ne, (PC-R 827,842) and t hat t he
drug use ledto burgl aries and robbery (PC-R 843). He further stated
t hat the notes contai ned the nanmes of friends and rel atives t hat m ght
be hel pful in devel opi ng Appel | ant’ s drug use, however he di d not have
an i nvesti gator contact the wi t nesses because hi s practice was to go
down and fi nd and devel op wi t nesses hinsel f (PC-R 827). Inthis case,
however, he did not go down to Mam to find, devel op or speak to
wi tnesses (PCR 828). M. MCoun stated that if he had a phone nunber
on t he wi t nesses he woul d have tried callingthem however he had no
recol | ecti on of whether he did or not (PC-R 832). He further stated
that failingtocall witnesses who couldtestify about Appellant’s
chi | dhood was not atactical decision (PCGR 829). Hetestifiedthat
Appel | ant’ s drug use was a significant fact (PG R 843), but he didn't
think it was mtigating in this case because Appellant denied

commtting the crine (PC-R 839):
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Q Ckay. Vell, inDr. Merin' s testinony, after
havi ng done his battery of tests and his
exam nati on of the defendant, do you t hi nk
it would have been very beneficial to
present this particular jury with evidence
of the fact that the def endant may have done
drugs while he was in high school?

Q You know, we just — |ooking back at ny
notes, for instance, of the penalty phase,
it seens to me that | may have nade sone
passi ng nention of it, but it was just not
a focus of what | was attenpting to do.
| think there are sonme cases when use of
drugs can be a mtigating factor. And |
have t o say honestly that | don’t think that
it was a mtigation factor in the
ci rcunst ance of this case, because we had a
def endant who i nsi st ed and probably still
insists that he didn't commt the offense.
So | don’'t knowthat it | ends — woul d have
made a differencetothe jury, because t hey
recomended |ife anyway.

(PC-R 839).

M. MCoun testified that in penalty phase he was trying to
devel op t hat t he def endant had a useful existence and fam |y support,
and could live in a confined setting and had potential for
rehabilitation (PC-R 837). Hi s focus was to convince the jury that
Appell ant did not intend to kill the victim but to render her
unconsci ous as he had to the victimof the previous rape (PCR
837, 838).

The state presented no wi t nesses during the evidentiary hearing,

and Judge Schaeffer denied all clainms fromthe Fla. R Crim P. 3.850
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Motion to Vacate in her June 5, 2000 Order (PC-R 282-307).
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SUMVARY OF ARGUMENT

1. Trial counsel was i neffective at the penalty phase of his
jury trial for failingtoinvestigate and present mtigating evidence.

2. Trial counsel was ineffective at the guilt phase of
hisjurytrial for failing to request aFrye hearing onthe issue of
DNA evi dence.

3. The | ower court erred in denying M. Washington’s claim

that M. Washi ngton’ s sent ence of deat h under the Fourth, Fifth, Sixth,
Ei ght h and Fourteenth Arendnents tothe United States constitution and
correspondi ng provi sions of the Florida Constitutionisinvalid because
t he sentencing court failed to give great weight to the jury’s
recommendation of |ife inprisonment.

4. The | ower court erred in denying M. Washington’s claim

t hat M. Washi ngton’ s sent ence of deat h under the Fourth, Fifth, S xth,
Ei ght h, and Fourteenth Arendnents to the United States Constitution and
correspondi ng provi sions of the Florida Constitutionisinvalid because
thejuryinstructionsinboththe guilt/innocence and penalty phase of
the trial were constitutionally invalid.

5. The | ower court erred in denying M. Washington’s claim
that M. Washington’s sentence rests upon an unconstitutionally

aut omat i ¢ aggravating circunstance, in violationof Stringer v. Bl ack,

Maynard v. Cartwight, Hitchcock v. Dugger, and the Sixth, E ghth, and

Fourteent h Anmendnents.
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6. The | ower court erred in denying M. Washington’s claim
that M. Washington’s trial court proceedings were fraught with
procedural and substantive errors, which cannot be harnm ess when vi ewed
as a whol e since the conbination of errors deprived him of the
fundamental ly fair trial guaranteed under the Sixth, Eighth, and
Fourteenth Amendnents.

7. The | ower court erred in denying M. Washington’s claim
that Florida s capital sentencing statute i s unconstitutional onits
face and as applied for failingto prevent the arbitrary and capri ci ous
i mposition of the death penalty. And for violatingthe constitutional
guar ant ee prohi bi ti ng cruel and unusual puni shrment, inviolation of the

Fifth, Sixth, Eighth, and Fourteenth Amendnents.
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ARGUNMENT |

THE LONER COURT ERRED | N DENYlI NG MR WASHI NGTON' S
CLAIM THAT MR. WASHI NGTON WAS DENI ED THE
EFFECTI VE ASSI STANCE OF COUNSEL AT THE SENTENCI NG
PHASE OF HI S CAPI TAL TRI AL, | N VI OLATI ON OF THE
FOURTH, FIFTH, SI XTH, ElI GHTH, AND FOURTEENTH
AVENDMVENTS TO THE UNI TED STATES CONSTI TUTI ON AND
THE CORRESPONDI NG PROVI SI ONS OF THE FLORI DA
CONSTI TUTI ON, AND AS A RESULT, MR WASHI NGTON' S
DEATH SENTENCE | S UNRELI ABLE.

The standard of review in this claimis a m xed question of
| aw and fact requiring a de novo review with deference only to the

factual findings by the | ower court, Stephens v. State, 748 So.2d

1028 (Fla. 1999).

At the evidentiary hearing M. WAashi ngt on present ed evi dence
substanti ating his clai mof i neffective assi stance of counsel at the
penal ty phase of trial.

To sustain a claimof ineffective assistance of counsel, the
def endant nust prove both prongs of the test pronounced by t he United

States Suprenme Court inStricklandv. Washi ngton, 466 U. S. 668 (1984).

One prong of the Strickland test is for the defendant to denonstrate
that his counsel’s perfornmance was deficient. This first prong
i nvol ves show ng t hat def ense counsel’s errors were so serious that
counsel did not function as “counsel” as guaranteed by the Sixth
Amendnment to the United States Constitution. I n assessing the
performance standard t he court must nmeasure t he reasonabl eness of

counsel ' s performance fromview ng all the circunstances inlight of
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t he prevailing professional nornms. The ot her prong of the Stri ckl and
test requires the defendant to denonstrate that his counsel’s defi ci ent
performance prejudi ced t he def ense. I n assessi ng prejudi ce the court
nust determ ne “whet her thereis areasonabl e probability that, but for
counsel ' s unprof essional errors, theresult of the proceedi ng woul d

have been different.” Strickland, 466 U. S. at 694. The court nust

eval uate this second pronginlight of thetotality of the evidence at
trial since, “averdict or conclusion only weakly supported by the
recordis norelikelyto have been affected by errors than one with
overwhel m ng record support.” 1d. 696.

The standard to be appli ed when dealing with ineffectiveness
clainms inthe penal ty phase i s whet her t he def endant can establi sh t hat
but for counsels’ errors he would have probably received a life

sentence. ( See Hildwi nv. Dugger, 654 So.2d 107 (Fla. 1995); Rose v.

State, 675 So.2d 567 (Fla. 1996)).

A. COUNSEL WAS | NEFFECTI VE FOR FAI LURE TO PRESENT
M TI GATI NG EVI DENCE. !

Trial counsel failed to investigate, discover and present
mtigationtestinony fromlay wi tnesses and an expert whi ch woul d have
provi ded addi tional reasonabl e basis for the jury’ s |iferecomendation
and bol stered existing mtigators to such an extent that a jury

override could not have been sustai ned. Counsel did not contact

'This was Claim | D. in the Anended 3. 850.
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friends, neighbors or relatives of M. Washi ngt on, besi des hi s not her
who testified at the evidentiary hearing that trial counsel never spoke
t o her about her son’s background before she was put onthe standto
testify inthe penalty phase (PCG-R 714), that counsel did not ask her
any questi ons about her son’s drug use (PC-R. 716) and t hat counsel
never spoke to Appellant’s chil dhood friends (PC-R 715).

Had trial counsel nmade any effort toinvestigate nmtigation on
behal f of M. Washi ngton he woul d have f ound and been abl e t o present
t hat Appel lant hadinfact grownupinLiberty City and noved to Coral
City, an area bordering Liberty Gty, when he started hi gh school (PC
R. 722); that Coral City, while “better” than Liberty City, had a drug
(PCG-R 747), crime (PCG-R 729) and gang problem(PC- R 785), and was a
rough community with crimnal el ements and was not a suburb-1ike
nei ghbor hood (PC-R 776); that although M. Washi ngton woul d get into
fights growing up in this rough nei ghborhood, he would not start
trouble (PC-R 772); and that M. Washi ngton pl ayed a | ot of ball
duri ng hi gh school (PG R 746) including sandl ot football (PG R 786).

Thr ough a proper investigation, counsel woul d have di scovered and
coul d have present ed t hat Appel | ant began usi ng drugs as a t eenager
(PC-R 702) and hi s drug use got worse after hi gh school (PCGR 711);
t hat by 1979 Appel | ant was usi ng crack cocai ne, THC and heroi n (PC- R
747); further, that Appellant’s drug of choi ce was crack cocai ne (PG R

853), and hi s habit was so severe that he had to steal and sell drugs
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in order to support his crack cocai ne habit (PC-R 852).

Counsel woul d have | earned t hat crack cocai ne i s such a nefari ous
drug addi ctionthat peoplew || steal evenfromfam |y and friends to
support the addiction (PC-R 783). Further, counsel would have
di scovered that Appellant’s drug abuse continued even after his
i ncarceration and whi |l e he was housed at t he Largo Wrk Rel ease Cent er
in 1989 (PC-R 855).

Al though trial counsel statedthat failingtoinvestigate and call
wi t nesses who coul d testify about Appellant’s chil dhood was not a
strategic decision (PC-R 829), the | ower court relies on several
reasons for denial of this claimin her order.

First, the lower court states that:

[ Appel l ant’ s] serious drug addiction that
provi des t hese di sorders, carries baggage that a
sentencing jury woul d have to hear that his trial
| awyer didn't want themto hear.

(PC-R 301).

Al t hough a novel theory propounded by the trial court inits
| eadi ng cross exam nation of trial counsel, it is msleading. Child
abuse is anegativetojurors. Beingthe victimof child abuseis not.
Li kewi se, drugs nay be a negative tojurors, however, beingthe victim
of drugs, i.e., adrugaddict, isnot. It ismtigation. Thetrial
court knows it, trial counsel should have known it.

The | ower court next states:

He [trial counsel] didn’t want the Pinellas
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county jury to knowhe [ Appell ant] cormmitted a
felony every ti me he used cocai ne, stol e a gun,
took a lady’'s purse, commtted a burglary, or
sol d drugs.

(PC-R. 301).

The sinple answer tothisis presentation at the Spencer heari ng.
Even if presentedto the jury however, know ng of his violent priors,
including the prior rape, thejury votedfor Iife. The non-vi ol ent
priors coul d not have been seen as nore horrifyingtothejury thanthe
priors they did hear about. In addition, the drug addiction testinony
woul d have expl ai ned t he cri nes, and t he evi dence of the crines in fact
woul d have bol stered the testi nony of the seriousness of Appellant’s
drug addi cti on.

Addi tional ly, the evi dence woul d have only proved t o bol ster the
other mtigation evidence presented at trial of rehabilitation
potential, which thelower court found not to exi st dueto Appellant’s
past crim nal history of which the jury was not aware. This past
crimnal historyis offset by the drug addi ction mtigation, which al so
explains the crimnal history and bolsters the argument of
rehabilitation potential. Al of Appellant’s prior crines were caused
by hi s drug addi ction (PC-R 853). Solve the drug addi cti on and you
have rehabilitated the person fromfuture crimnality. This is
sonet hi ng any reasonabl e juror coul d understand. Presentingthis
testi mony woul d not only have provi ded drug addi cti on and t he non-

statutory nental mtigation, but woul d have provi ded t he addi ti onal
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non-statutory mtigator of rehabilitation potential as a reasonabl e
basis for the |ife reconmendati on.

Agai n, if counsel felt the jurors shoul d not hear t he testinony,
the alternative was presentingthisinthe Spencer hearing. There can
be no strategic decision on the part of trial counsel not to have
pursued this course.

The | ower court goes ontostatethat if thejury “[h]lad[] known
all this, they may well have recomended a deat h sentence.” (PC-R.
301).

This is purely specul ation on the part of the trial court.
However, it is not anissueinthat trial counsel coul d have presented
the evidentiary testinony through the | ay wi t nesses and a second expert
wi tness at the Spencer hearing rather than to the jury at penalty
phase.

At the evidentiary hearing, trial counsel stated:

| think there are sone cases when use of drugs
can be amtigating factor. And | have to say
honestly that | don’'t think that it was a
mtigation factor inthe circunstance of this
case, because we had a def endant who i nsi st ed and
probably still insists that hedidn't commt the
of f ense.
(PC-R 839).
Trial counsel’s statenent that he did not believe M. Washi ngton’s

drug addi cti on was a mtigator because he denied comm tting the nurder

is bizarre. His testinony would | ead one to believe that if a
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def endant cl ai ns i nnocence there can be no mtigation presented. There
is absolutely norational e presentedinthe attorney’s testinony which
supports how Appel I ant’ s drug addi cti on woul d have contradi cted t he
gui It phase theory that he was not t he person who comm tted t he nurder.
Thi s non-rational statenment cannot formthe basis of avalidstrategic
deci si on.

The reason the testi mony was not presented to the jury or the
court at the Spencer hearingis counsels’ ineffectiveness for failing
to investigate the matter. Trial counsel certainly had enough
information fromintervi ewi ng Appel l ant to recogni ze the need to
investigate this mtigation evidence. There was no down side to
presenting this evidence to the court at the Spencer hearing. His
failuretoinvestigate and present the evidence is bel owthe standard
of acceptabl e performance by counsel.

St at e and federal courts have expressly and repeat edl y hel d t hat
trial counsel in capital sentencing proceedings has a duty to

investigate and prepare available nitigating evidence for the

sentencer's consideration. See Phillipsv. State, 608 So. 2d 778 (Fl a.

1992); State v. Lara, 581 So. 2d 1288 (Fla. 1991); Stevens v. State,

552 So. 2d 1082 (Fla. 1989); Bassett v. State, 541 So. 2d 596 (Fl a.

1989); State v. M chael, 530 So. 2d 929, 930 (Fla. 1988); O Cal | aghan

v. State, 461 So. 2d 1154, 1155-56 (Fla. 1984). See also Eutzy v.

Dugger, 746 F. Supp. 1492 (N.D. Fla. 1989), aff'd, No. 89-4014 (11th
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Gr. 1990); Harris v. Dugger, 874 F. 2d 756 (11th Gir. 1989); M ddl et on

v. Dugger, 849 F. 2d 491 (11th Gir. 1988); Bl ake v. Kenp, 758 F. 2d 523

(11th Gr. 1985); Tyler v. Kenp, 755 F.2d 741 (11th Cir. 1985); Dougl as

v. Vainwight, 714 F. 2d 1532 (11th G r. 1983), vacat ed and remanded f or

reconsi deration, 104 S. Ct 3575, adhered to on remand, 739 F. 2d 531

(11th Cir. 1984); Kingv. Strickland, 714 F. 2d 1481 (11th Gr. 1983),

vacat ed and remanded, 104 S. & 3575 (1984), adhered to on remand, 748

F.2d 1462 (11th Cir. 1984), cert. denied, 471 U. S. 1016 (1985). See

also Kenley v. Arnontrout, 937 F.2d 1298, 1304 (8th Cir. 1991)

(counsel " s performance may be found i neffectiveis s/he perfornslittle

or no investigation); Brewer v. Aiken, 935 F. 2d 850 (7th Cir. 1991) (an

attorney is charged with knowing the | aw and what constitutes

mtigation); Kubat v. Thieret, 867 F.2d 351, 369 (7th Cir. 1989) (at a

capi tal penalty phase, "[d] efense counsel nmust make a significant
ef fort, based on reasonabl e i nvestigati on and | ogi cal argunent, to ably
present the defendant's fate to the jury and focus the jury on any

mtigating factors"); Eldridge v. Atkins, 665 F. 2d 228, 232 (8th Cr.

1981) ("[i]t is the duty of the |lawer to conduct a pronpt
i nvestigation of the circunstances of the case and expl ore al | avenues
| eading to facts relevant to guilt and degree of guilt or penalty").

It is certainly not unreasonabl e t o expect counsel to seek out and
present testinony on the life history of their client.

This did not occur in M. Washington's case.
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There was no valid strategic decision of counsel to not
i nvesti gate and present evi dence of Appel |l ant’s drug addi ction. The
trial court is engaging in the sane hi ndsi ght warned against in

Strickland in order to attenpt to justify trial counsel’s

ineffectiveness, |d. 466 U S. at 689, 104 S.Ct. at 2065.

M. Washi ngton was prejudiced by deficiency in counsels’
present ati on of such mtigation evidence. Had counsel presented such
evidence it woul d have provided the jury with a reasonabl e basi s for
their |iferecommendati on and prevented the | ower court fromvalidly

overriding and sentencing Appellant to death.

B. COUNSEL WAS | NEFFECTI VE FOR FAILURE TO PROVI DE MR
WASH NGTON' S MENTAL HEALTH EXPERT W TH ADEQUATE BACKGROUND
| NFORMATI ON TO PERM T A MEANI NGFUL EVALUATI ON OF MR
WASHI NGTON FOR THE PRESENCE OF M Tl GATI ON OR | NTOXI CATI ON
AND/ OR DRUG ABUSE NEGATI NG SPECI FI C | NTENT. 2

At the evidentiary hearing, M. Washi ngton put forth evi dence

whi ch established that trial counsel was i neffective for failingto
provi de M. Washi ngton’ s nental heal th expert w t h adequat e backgr ound
informationto permt a neani ngful eval uati on of M. Washi ngton for the
presence of mtigation which could be presented to the jury.
Specifically, trial counsel was proven ineffective for failingto
provide Dr. Merinw th information on Appellant’s drug use and for

failing to have Merin eval uate Appellant for drug dependency.

Had counsel conducted a proper investigation they woul d have

This was Claim!l C. in the Amended 3. 850.
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di scovered t hat M. Washi ngt on had been snoki ng narij uana si nce age
fourteen (PC-R. 702), and by 1979 was usi ng crack cocai ne, THC and
heroin (PC-R 747); that M. Washi ngton’ s drug of choi ce was crack
cocai ne (PC-R 853), and hi s habit was so severe that he had t o st eal
and sel | drugs in order to support his crack cocai ne habit (PG R 852).
Counsel woul d have di scovered t hat Appel |l ant’ s drug abuse conti nued
even after his incarceration and whil e he was housed at t he Largo Wrk
Rel ease Center in 1989 (PC-R 855).

Had Dr. Merin been arned with this background i nformati on he woul d
have conducted a proper historical intervieww th Appellant and
conducted it hinsel f rather than through an assi stant i n order to nake
a proper diagnosis (PC-R 859). In his interview inquiring
specifically as to drug usage, Dr. Merin would have elicited the
i nformation previously m ssed that M. WAashi ngton had used drugs
ext ensi vel y si nce hi gh school, and continued to use crack cocai ne whil e
inthe Largo Wrk Rel ease Center prior to the murder (PC-R 855).
Further, Dr. Merin woul d have gi ven M. Washi ngton the DSM | Vtest and
woul d have found t hat Appel l ant net the criteria of the diagnostic and
statistical manual of the APA, whichis the standardi zed agreed upon
set of criteriafor diagnosi ng substance dependence, and woul d have
been abl e to render a diagnosis in court of substance dependency
di sorder, an enotional disorder and a non-statutory nental mtigator

(PC-R. 854). This Court has found nental mtigators to carry great
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weight. See Whitev. State, 664 So. 2d 242, 247 (Fla. 1995) (We have
consistently characterized nmental mtigation as one of the “wei ghti est

mtigating factors”); Santos v. State, 629 So. 2d 838, 840 (Fl a. 1994);

Hi | dwi n V Dugger, 654 So.2d 107 (Fla. 1995). This Court has al so found

t hat an extensive history of substance abuse constitutes strong

nonstatutory mtigation. Clark v. State, 609 So. 2d 513, 516 (Fl a.

1992) .

Dr. Merincouldadditionally have testifiedthat an affect of | ong
t er mhabi t ual abuse of cocaineis anincreaseininpulsivity (PCR
853) and coul d have been affecti ng Appell ant’ s desire to conformhis
conduct to the requirenents of thelaw(PC-R 864). Also, Dr. Merin
woul d have testified that thelong-termaffects in people off drugs at
thetime of thecrine wwuldstill bepresent, that is, it would still
affect Appellant’s inmpulsivity (PC-R 854).

The | ower court erredinits denial of theineffective assistance
of counsel cl ai nms by maki ng fi ndi ngs of fact whi ch were not supported
by substantial conpetent evidence, by applying the wong | egal
standard, and in making an inmproper conclusion of |aw that no
ineffective assi stance of counsel existed.

The | ower court stated in the order denyi ng Appell ant’s 3. 850
noti on:

Judge McCoun didn’t want the jury to knowthe
def endant was a drug addict. He didn’t want them
to know t he defendant sold drugs, sometines

maki ng $3, 000 per week, robbed his girlfriend and
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ot hers, and stole fromhi s not her, his brother
and many others, to support his drug habit.

(PC-R 301).

However, M. MCoun was not aware that Appellant was a drug
addi ct; he did not knowt hat Appel | ant sol d drugs, or robbed his forner
girlfriendor others; that he stol e fromhi s nother, brothers or others
to support his habit. He did not knowthese t hi ngs because he had not
spoken to any wi t nesses or | ooked into theissueto be aware of themso
he coul d nake a reasonabl e deci son on whet her to i nvestigate or to
provide theinformationto Dr. Merinor ajury. The |l ower court makes
these statenments as totrial counsel’ s reasoni ng to deny Appel lant’s
cl ai mof deficiency by enpl oying the “distorting effects of hindsight”
forbidden by Strickland (i.e., gettingtrial counsel to say today t hat
he woul d have done things differently had he known facts at tri

InStrickland the United States Suprenme Court stated: “In other
wor ds, counsel has a duty to nmake a reasonabl e i nvesti gati ons, or nmake
a reasonabl e deci si on t hat makes parti cul ar i nvesti gati on unnecessary.”
466 U.S. at 691. In this case trial counsel did neither.

The unr easonabl e perfornmance of counsel infailingto provide M.
Washi ngton’ s nental heal th expert w th adequat e background i nformati on
to permt a neani ngful eval uati on of M. Washi ngton for the presence of
mtigation of drug abuse prejudiced M. Washingtonin the penalty
phase.

Inthis caseit isclear that but for counsels’ errorsthetrial
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court coul d not have overriddenthejury liferecomendation as there
woul d have been a reasonabl e basis for the jury decision that the
Appel | ant shoul d receive alife sentence supported by the mtigation
evidence intherecord. This testinony shoul d have been presented to
thejury, or tothetrial court at the Spencer hearing, of substanti al
| ong t er mhabi tual drug abuse, a non-statutory nental health mtigator
of an enoti onal di sorder of substance abuse di sorder, and i ncreased
i mpul sivity, throughthelay wi tnesses presented at the evidentiary
hearing and expert testinony.

Thi s Court has found t hat an extensi ve hi story of substance abuse

constitutes strong non-statutory mtigation. Carkv. State, 609 So. 2d

513, 516 (Fla. 1992). Inthis case the evidence of M. Washi ngton’s
drug abuse was uncontroverted as was t he expert testinony of Dr. Sprehe
as to Appel | ant’ s subst ance dependency di sorder and hi s conti nued use
of crack cocai ne even while inthe work rel ease center prior tothe
mur der, al t hough not at the tine of the nurder, and the effect the
subst ance abuse di sorder woul d have on M. Washi ngton at the ti ne of
t he nurder even t hough not under the influence at the tine of the
murder. In his testinmony, Dr. Sprehe stated:
Q Ckay. Can |l ong-termhabi tual drug use
such as that to which you have
testifiedaffect one’ s demeanor even
after the use has ended?
A. Yes. | — Let ne just state that if
soneone really has a drug treat nent

programand stays off the drug for a
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year or two, it probably would not
affect | ong-termuse. Cocaine, for
instance, would not affect their
behavi or.

But that didn't apply to this
i ndi vidual who told me that he was
even using drugs while in the Largo
center. He was obtaining themthere.

(PC-R. 855).

THE COURT: So drugs weren’t interferingwth
his cognitive ability, at | east
at that tinme?

THE W TNESS: No. | don’t think they were
interfering to the extent of
know ng t he di ff erence bet ween
right and wong, knowing his
| egal position, that sort of
thing. They could have been
affecting hisinpulsivity and his
desire to conformhi s conduct to
the requirements of the | aw.

(PC-R 864).

This Court has held that “whenever a reasonabl e quant um of
conpet ent, uncontroverted evi dence of mtigation has been present ed,
thetrial court nmust findthat themtigatingcircunmstance has been

proved. Spencer v. State, 645 So.2d 377 (Fla. 1994). Additionally, a

“jury’s life recommendati on changes the anal ytical dynam cs and
magni fies the ultimte effect of mtigation on the defendant’s

sentence” Keen v. State, 775 So.2d 263 (Fla. 2000) at 285.

There was no strategi c deci sionnot to provide Dr. Merinw th the

Wi t nesses and background i nformati on of M. Washi ngton’ s drug abuse
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hi story, asit is clear fromthe record presented at the evidentiary
heari ng t hat counsel was unaware of the evi dence avail able duetotheir
failureto properly investigate the case. Al though counsel interview
notes wi th Appel | ant nention his invol verrent wi th marijuana, quaal udes
and cocai ne (PC-R 827), noinvestigator was sent to |l ocate wi t nesses
on M. Washi ngton’ s behal f because “ny practice, frankly, was to go
nmysel f and try to devel op wi t nesses and t hat ki nd of thing” (PC-R
827). However when asked at the evidentiary hearingif he had goneto
M am where Appel |l ant grew up and where his famly still lived to
| ocate and devel op witnesses, M. MCoun st at ed:
Q Al'l right. Do you have any records of
havi ng personally gone to Mam or
havi ng gone down to try to talk to
W t nesses?
A Not in relation to this case.

(PC-R. 828).

I n Torres-Arboleda v. State, 636 So.2d 1321 (Fla. 1994), the

court was facedwithasimlar situation as here. At penalty phasethe
def ense present ed a psychol ogi st who testifiedthat the def endant was
intelligent and an excel | ent candi date for rehabilitation. 1d. at 1325.
The jury returned alife recomendation for M. Torres-Arbol eda, which
the trial court overrode. 1d. at 1323. This Court inreversingthat
deci sion found “Counsel made no attenpt to investigate Torres-
Arbodel a’s fam |y history and background”. | d. at 1326. Here, counsel
tal ked to M. Washi ngton, but never attenptedtoinvestigateto seeif
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there was mitigation evidence. An interview of a defendant and

proceedi ng no further i s not aninvestigation. InAsayv. State, (2000

WL1587997), this Court stated: “This Court has found counsel’s
performance was deficient where counsel ‘never attenpted to
meani ngful ly i nvestigate mtigation although substantial mtigation

coul d have been presented.”

C. THE SENTENCI NG COURT" S | NABI LI TY TO FI ND AND APPLY VARI QUS
M TI GATI NG A RCUMSTANCES BECAUSE | NEFFECTI VE PRESENTATI ON OF
M Tl GATI NG EVI DENCE VI OLATED THE ElI GHTH AMENDMENT. 3

Had tri al counsel properly prepared and presented a mtigation
case, Appellant woul d have received alife recommendati on fromthe jury
which the trial court would not have been permtted to override.

The trial court’s order denying this claimstated:

I f thejury had recommended |ife, which | doubt,
not nmuch woul d have changed in ny origina
sentencing order. | would note the foll ow ng
changes:

A. Category 2: Defendant’s positive
contributions to his comunity or
soci ety, as evi denced by an exenpl ary
work, mlitary, famly, or other
record. The positive character traits
woul d be I ess than in the original
order. The defendant nay have been
ki nd to hi s nother, but he al so stol e
her very own jewelry to support his
drug habits. He was a cl ear nenace to

t he nei ghborhood. He was al ways
fighting and was violent when on
drugs. He sold drugs in his
nei ghbor hood. He stole from his

SThis was Claim!l G in the Amended 3. 850.
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br ot her and robbed and stol e fromhi s
friends and others to support his
habit. He did not play football, as
originally thought. The m ni mal
wei ght given to this category in ny
original sentencing order would
| essen, or actually disappear
al t ogether. Therefore, the category
woul d produce no mtigati on when t aken
t oget her as a whol e. (Exhibit A pp.
14-16) .

Cat egory 3: Defendant’s drug use. |

woul d find the defendant once had a
serious drug abuse problem which
woul d be mitigating. However, | woul d
still find, as | didin ny original
order, that there was no evi dence of
any drug use at or around the time of
the nurder and, therefore, the
m tigation of substance abuse, inthe
context of this nurder, was entitled
toverylittleweight. (Exhibit A p.
16) .

Cat egory 3: Defendant’ s enpti onal or
psychol ogi cal probl ens, including
def endant’ s chil dhood and famly

backgr ound. In discussing the
def endant’ s enoti onal or psychol ogi cal
problems, | would find that he

suf f ered froman enoti onal di sorder of
substance dependency, a disorder
brought on by his long-term drug
abuse. This may have i ncreased his
i mpul sivity at the tinme of the nurder
and rape, his “l don’t care” attitude,
as suggested by Dr. Sprehe. But ,
because he was not usi ng drugs when he
commtted the burglary, rape, and
nmur der, this additional information
woul d still not risetoamtigating
circunstance in the context of the
court’s entire discussion of this
category. (Exhibit A, pp. 16-17).
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My concl usi on woul d be the sane as it was i n ny
ori gi nal sentencing order, for all the reasons
stated herein and therein: The aggravating
circunstances inthis case so far outwei ghthe
mtigating circunstances that a sentence of death
is so clear and convincing that virtually no
reasonabl e people, armedwith all the facts and
all thelawcoulddiffer. (Exhibit A pp. 22-23).

(PC-R. 305,306) (enphasis in original).

The | ower court erredinits findingthat there was no evidence
of Appellant’s use of drugs while in the Largo Wirk Rel ease Center
around the time of the nurder. There was testinony fromDr. Sprehe as
t o Appel l ant’ s use of drugs at that tine, (PCR 855). This testinony
was unrebutted. Areasonabl e jury coul d have believed this testinony
and “such a determ nati on coul d only have been bol stered by t he fact

that the state presented nothing to rebut the evidence”, Keenv. State,

775 So.2d 286 (Fla. 2000). Therefore, the | ower court erred in
assigning Appellant’s drug use very little weight.
The | ower court erredinfailingto find Appellant’s enoti onal

di sorder as amtigatingcircunstance. Thelower court statedinits

order:
| woul d findthat he suffered froman enoti onal
di sorder of substance dependency, a disorder
br ought on by hi s | ong-termdrug abuse. This may
have i ncreased hisinpulsivity at the time of the
mur der and rape, his “l don’t care” attitude, as
suggest ed by Dr. Sprehe. But, because he was not
usi ng drugs when he coomtted the burglary, rape,
and murder, this additional information would
still not rise to a mtigating circunstance....

(PC-R 305).



Thi s Court has found mental mtigationto be of great weight. Wite v.
State, 664 So.2d 242 (Fl a. 1995) (W have consi stently characterized
mental mtigation as one of the “weightiest nmtigatingfactors”) 664

So. 2d at 247; Santos v. State, 629 So.2d 838, 840 (Fla. 1994); Hldw n

v. Dugger, 654 So.2d 107 (Fla. 1995).
Dr. Sprehe’s unrebutted testinony was that the effects fromthe | ong
t ermuse of crack cocaine, evenif off drugs at thetinme of the crine,
woul d still affect Appellant (PC-R 854); and Appellant’ s condition
coul d have been affecting his inmpul sivity and his desire to conformhis
conduct to therequirenents of thelawat thetinme of thecrime (PCR
864). Dr. Sprehetestifiedthat it would take a year or two of f of
cocai ne before it would not affect Appellant’s behavior (PC-R.
The | ower court erred in not findingthe additional evidence
present ed at the evi denti ary hearing established the non-statutory
mtigator of rehabilitation potential. Inaffirmngthejury override
this Court stated, “We agree with the trial court’s finding that
Washi ngton’s potential for rehabilitation is extinguished by the

‘“totality of [his] past crimnal history'“, Washington v. State, 653

So. 2d 362, 366. Appellant’s drug addictionis anintegral part of that
totality of past crim nal history and such history cannot be properly
seen wi t hout taking the drug addi ctioninto account. It provides not
only an expl anation for Appellant’s past crimnal history, but a

reasonabl e basis for the finding that there is the potential for
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rehabilitation through treatment for the drug addiction.

Rehabilitation potential isalegitimte mtigatingcircunstance,

McCanpbel | v. State, 421 So.2d 1072 (Fla. 1982); Hol sworth v. State,

522 So. 2d 348 (Fla. 1988); Carter v. State, 560 So. 2d 1166 (Fl a. 1990);

McCray v. State, 582 So.2d 613 (Fla. 1991).

The jury could have used this evidence of mtigation as a
reasonabl e basis to support their Iife recommendation. Additionally,
ajuryliferecomendati on “magnifies the effect of mtigationonthe
def endant’ s sentence”, Keen, |d. at 285.

Al t hough the | ower court i s supposed to gi ve great wei ght tothe
jury reconmendation of |ife, theideathat thelower court was | ooki ng
for away to upholdthe jury s recormendationif possibleisillusory.
Any fair reading of the original sentencing order, evidentiary
transcript or denial of 3.850 order shows a cl ear i ntent of the | ower
court to |l ook for ways to subvert the jury recommendati on and i npose
her desire to have M. Washi ngt on executed. In the evidentiary hearing
t he court’ s | eadi ng questi ons wer e desi gned t o bol st er her order and
show cl early she was not a neutral finder of fact. 1In the |ower
court’s questioning of trial counsels she stated:

BY THE COURT:

Q I n other words, what I’'mtrying to
suggest is that sonmetinmes to get a
jury to consider drug use or to get a
j udge to consi der drug use, you have
to admt tocrime after crine after

crime. Every time soneone tal ks about
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a defendant’ s use, they' re adm tting
t he def endant conmmtted a crine. They
woul d ot herwi se not get to hear about

it?
A. That’ s correct.
Q And do you find that sometinmes juries

consider that in mtigation and
sonet i nes even t hough t hey ar e exposed
toit, they may t hi nk t hat makes t he
guy a little worse than they even
t hought ?
A M ght ook at it either way.
Q That’ s what |’ m sayi ng.
(PC-R. 813-814).
Anot her exanple is in the | ower court’s order denyi ng Appellant’s
3. 850:
VWhen specifically asked if he would have
considered calling aprior girlfriend who woul d
testify she and the defendant used drugs
t hr oughout hi gh school and t he he | ater robbed
her (for drug noney), Louderback sai d he woul d
never have put her on as a w tness.
(PC-R. 297) (enphasis added).
The | ower court used this m sstatenent to showthe justification
of trial counsel innot calling ReginaBatiste. Trial counsel was | ed

to believethe witness would only be abletotestify to Appellant’s use

of drugs i n high school in 1973, si xteen years before the nurder, and

Appel l ant’s commi ssion of a felony, when in fact Ms. Batiste's

testi nmony was of Appell ant’s conti nued wor seni ng drug use up t hr ough
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1987 (PC-R. 745-765).

Inaddition, thetrial court infindingthat thereis no prejudice
under the second prong of Strickl and because even with t he addi ti onal
mtigation she would still override a jury |life recomendati on,
utilizedthe wong standard in her considerationof thejury' slife

recommendation. The trial court m sappliedTedder v. State, 322 So. 2d

908 (Fla. 1975), as further clarifiedinKeenv. State, 775 So. 2d 263

(Fla. 2000), whereinthis Court inreversing Keen's first-degree nurder
convi ction stated:

The si ngul ar focus of a Tedder inquiryis
whet her there is “a reasonable basis in the
recordto support the jury’s recomendati on of
life,” San Martin v. State, 717 So.2d at 471,
rat her than t he wei ghi ng process whi ch a judge
conducts after a death recomrendati on.

ILd. at 283.
In Keen, the trial court’s sentencing order read in part:
Had the jury considered the aggravating and
m tigating circunstances, the facts suggesting a
sentence of death are so cl ear and convi nci ng
that virtual |y no reasonabl e person coul d di ffer.
The mtigating evidenceis wholly insufficient to
out wei gh t he aggravati ng ci rcunstances i n support
of alife sentence.
Id. at 283 (enphasis in original).
Using alnmost identical wording in her order denying M.
Washi ngton’s 3. 850 notion follow ng the evidentiary hearing, thetrial

court stated:

38



My concl usi on woul d be the sane as it was i n ny
ori gi nal sentencing order, for all the reasons
stated herein and therein: The aggravating
circunstances inthis case so far outwei ghthe
mtigating circunstances that a sentence of death
is so clear and convincing that virtually no
reasonabl e people, armedwth all the facts and
all the law could differ.

(PC-R. 306) (enphasis added).
Had the trial court appliedthe correct standard i nTedder, it
woul d not have overridden the jury recomendation. |nstead,

t he focus of the anal ysi s was not upon fi ndi ng
support for the jury’s recommendation, i.e.,
determningif areasonabl e basis existed for the
jury’ s decision, but rather toward provingthat
the jury got it wong and | acked any reasonabl e
basis to recommend life. In other words, the
trial judge disagreed with their reconmendati on
based on hi s viewof the m x of aggravators and
m tigators, rather than throughthe prismof a
Tedder anal ysi s.

Keen, 775 So.2d at 284.

Further, this Court initsde novoreview, ( see Stephensv. State,

748 So.2d 1028 (Fla. 1999)), shoul d appl y Tedder as clarified i nKeen
Pr ej udi ce has been shown i n Appel | ant’ s case. But for counsel s’

errors he woul d have probably received alife sentence. (See Hldwn v.

Dugger, 654 So.2d 107 (Fla. 1995); Rosev. State, 675 So. 2d 567 ( Fl a.

1996) ).
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ARGUNVENT | |

THE LONER COURT ERRED | N SUMVARI LY DENYI NG MR.
WASH NGTON' S CLAI MTHAT MR WASH NGTON WAS DENI ED
THE EFFECTI VE ASSI STANCE OF COUNSEL AT THE
GUI LT/ 1 NNOCENCE PHASE OF HI S CAPI TAL TRI AL, I N
VI OLATI ON OF THE FOURTH, FI FTH, SI XTH, El GHTH,
AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON AND THE CORRESPONDI NG PROVI SI ONS O
THE FLORI DA CONSTI TUTI ON, AND AS A RESULT, MR
WASHI NGTON' S CONVI CTI ONS AND DEATH SENTENCE ARE
UNRELI ABLE. 4

ARule 3.8501litigant isentitledto an evidentiary hearing unl ess
"the notionandthe files and records inthe case concl usively show
that the prisoner isentitledtonorelief." Fla. R Crim P. 3.850;

See also, Vallev. State, 705 So.2d 1333 (Fla. 1997); Riverav. State,

717 So.2d 477 (Fla. 1998); Gaskinv. State, 737 So. 2d 509 (Fl a. 1999).

This Court has stated, “[t]o upholdthetrial court’s sunmary deni al of
clainms raisedina 3.850 notion, the clainms nust be either facially
invalidor conclusively refuted by therecord... Further, where no
evidentiary hearing is held bel ow, we nust accept the defendant’s
factual allegations tothe extent they are not refuted by the record.”

Peede v. State, 748 So.2d 253 (Fla. 1999).

Appel | ant contends that the | ower court erred in denyi ng hi man
evidentiary hearingonthis claim the pertinent portions of each are
addressed bel ow.

The |l ower court erred in sunmarily denying without hearing

“This was Claim |l B. a. in the Anrended 3. 850.
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Appel lant’ s clai mthat trial counsel was i neffectiveinthe guilt phase

portion of M. Washington's trial for failingto adequately investigate

and argue that the DNA evidence was unreliable (PC-R 12).
Trial counsel was i neffective for failingtorequest a hearing

under Fryev. United States, 293 F. 1013 (D.C. Cir. 1923), pertai ning

to DNA probabilities, either pretrial or at trial prior tothe state’s
i ntroduction of testinony of DNA evi dence. Trial counsel was further
ineffectivefor failingto present witnesses to prove theunreliability
of the DNA probabilities.

The | ower court in denying this issue stated in its order:

As to all clains, containedinClaiml, dealing
with ineffective assistance of counsel at the
gui It phase of histrial, they are hereby deni ed.
| specifically find defendant’s counsel, Frank
Louder back and Tom MCoun, were effective
counsel. Further, this court is confident inthe
outcone of the guilt phase of thetrial andis
not persuaded that the i ssues cl ai med, singularly
or collectively, wundermne theis court’s
confidence inthe outcone of the guilty verdicts.
Strickland v. Washi ngton, 466 U. S. 668 (1984)
requires both ineffectiveness of counsel’s
performance and prejudice to warrant relief.
Def endant has not sati sfied either prong of the
Strickland v. Washington standard, and is
therefore, not entitledto anewguilt/innocence
det erm nati on.

(PC-R 290-291).
On February 28, 1992, Appellant’ s trial counsel filed “Defendant’s
2" Mbtion to Conpel DNA Records.” (R 949-951). Inthe said notion

Appel l ant’ s trial counsel requested, anong ot her things, the foll ow ng:
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g) Copi es of the database used i n maki ng t hese
statistical probability analysis provided
previouslyinthereport. Inthe event that the
dat abase is vol um nous, the Defendant
specifically requests that the Court enter an
Order allowing hisowmwitnesstotravel tothe
FBI and view the database for purposes of
assi sting the Defendant inthe preparation of his
case and assi sting his counsel inthe preparation
of the defense.

(R 950).
A hearing was conducted by Judge Downey upon the notion on
February 25, 1992.5 At that hearing trial counsel argued as foll ows:

MR. McCOUN:. Then M. Louder back got on t he case.
| think he’s had it about nine nonths.

The situationis M. Louderback asked ne to get
i nvol ved for two specific purposes. One of them
to deal with the DNA. One to deal with the
penalty phase.

The nmotion to conpel that we had filed today
concerns the DNA aspect of this case. For the
Court’sinformationit nmay have been -- 1’1l be
very brief.

M . Washingtonis ayoung black male. The victim
was an el derly white woman. There i s evi dence
that at the time of the hom ci de there had been
sexual activity, and in fact senen swabs were
recovered fromthe scene.

The swabs, al ong wi t h nunmer ous ot her itens of

evi dence, were sent to various agencies. In
particul ar the senmen swabs were sent to vari ous
agencies. In particular the senen swabs were

sent to the FBI in Washington. A DNA anal ysi s
was performed i n WAshi ngt on by an FBI expert.

®Judge Downey was originally assigned the case. The case was
transferred to Judge Schaeffer for trial.
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The concl usi on of the expert was that the DNA
anal ysi s conducted on the spermwas a quote,
mat ch for the DNA of M. Ant hony Washi ngton, the
def endant in this case.

Thereafter the expert proceeded not only to say
that there was a match but al so proceeded to
indicate that a statistical probability in
connectionw th that Match -- t he exact nunber
escapes ne right now, but it’'s a fairly
substantial one in -- one in sone very |arge
nunber possi bility or probability that it woul d
be sonebody ot her than M. Wshi ngton.

Wel |, M. Louderback asked ne to get i nvol ved.
We began collecting information, and as |
i ndi cated to Judge Luce this norning where |
nmoved for costsinthis matter, we have col | ect ed
probably about a two-inch volume’s worth of
mat eri al fromother jurisdictionsinwhichthe
DNA anal ysis as performed by the FBI has been
subject tolegal attacks. And at | east in one
instanceinthe DCcircuit wherethe -- with the
subj ect being suppressed.

The basis of the opposition so to speak, the
basis of the testinony by those experts who
frankly have very distingui shed educati onal
pedi grees concerns t he net hod by whi ch t he FBI
perfornms not an anal ysi s but takes the anal ysi s
and noves into the statistical probability aspect
of their DNA work.

These experts haveinfact indicatedthat it is
faulty. Not reliable. That the nunbers
generated by the FBI, because of the | ack of
appropriate datainthe databases, are extrenely
m sl eadi ng.

| providedthe State about two weeks ago a copy
of a notion to suppress that was is in fact --
that has in fact been prepared in this case.
That is in line with those cases in other
jurisdictionwhere these experts have testifi ed.
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Because of a screwup we didn’t have the cost
motion -- until today. The cost notion is
designed to allow us to have an expert.

As | indicated | have got about 10to 12 experts
t hat have been accept ed or whose t esti nony and/ or
affidavits have been accepted by other
jurisdictions and -- in support of the defense
position that DNA anal ysi s conduct ed by t he FBI
is faulty.

The nmotion to conpel |leads into the nmotion to
continue. Wthout gettingtotally tongue-tied
and overly technical inthisthinglet nmejust
i ndi cate that the -- what the experts concl uded,
Judge, is that the nunbers, when the FBI getsto
t he point of scrunching down the numbers and
saying this particular mtchwll leadtothis
particul ar probability, statistical probability,
are faul ty because the data i nformati on used by
the FBI is faulty. And in particular with
regards to subcl assificationfor Negronmales it
is particularly faulty.

They al so say that with regards to H spani cs and
a coupl e of ot her subgroups withinthe overall
“popul ation.”

The i nformati on sought inthe notionto conpel is
detailedinthenotiontoconpel. It relatesto
step by step requests for the FBI to produce
information that they rely upon. The tangible
docunent s, the dat abases. The notes, the test

results, and so on and so forth of each -- of
each aspect of the -- of the DNA anal ysis.
And | -- inparticular inparagraphthreel set

out the particul ar steps that are used i n t he DNA
anal ysis and the information that would be
request ed. In particular is the database
informationrelied upon by the FBI when this gets
t o t he poi nt of doi ng t he nunbers scrunchi ng, and
that’ s where they kick out these probability
statistics that have such an incredi bl e inpact in
any trial.



Thi s i s somet hi ng t hat goes beyond a r equest t hat
woul d be containedin Rule 3.220, the rul es of
di scovery. Rul es of discovery essentially
i ndi cate you have a right to get reports and
t hi ng of that nature. That goes to the heart of
t he i ssue of whet her or not we can confront the
evi dence, the expert evidence and expert
testinmony that i s goingto be produced agai nst
us.

| f the Court | ooks at t he evi dence code rel at ed
to-- related to expert testinmony youw || see
that an expert isentitledtotestify in opinion
formas to the results of his test on cross-

exam nati on and he can do so actual |y wi t hout

reveal i ng all of his so-call ed dat abase or al |l of

t he underlying bases of his opinion.

However, on cross-exam nation heis -- it is
perm ssibletointerrogate and require himto
produce the bases of his expert opinion.

What M. Louderback and | are doing is | ooking
forwardto the ti ne when we are going to haveto
confront thiswitness at trial or notion hearing
and sayi ng t hat we need this information. One,
to be ableto present to our own expert who -- we
didn’t get al ot of noney out of Judge Luce, but
nonet hel ess | think we' || have an expert within
t he next week. So that we cansit down wth him
| et hi mbegi n preparing so he can not only help
us inthe notionto suppress but al so can provi de
uswithtestinmony that will enlightenthe jury at
the time of trial.

So what we do by the notion to conpel is seek
that whichwe think we'reentitledtoif we get
tothe point of trial. Not necessarily what the
di scovery rul e says. We’'re actual |y asking the
Court to go beyond t he specific workinginthe
di scovery rul e and | ooki ng forward to t he poi nt
intimeintrial toget thisinformation sothat
we can be prepared for it.

Hand in hand with this, Judge, | have filed a
nmotion to continue...
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(R 2764-2769) .

The trial began on July 14, 1992. At the beginning of thetrial
M . Washi ngton’ s counsel filed a Mdtionin Linmne. Theissues argued
inthe Motion in Limne in paragraphs 3 and 4, pertaining to the
validity of the science of DNA and t hat t he sci ence, as performed by
the FBI, was not “generally acceptablewithinthe scientific community”
(R 1282). Paragraph 3 of the Petitioner’s Mdtion in Linm ne states:

3) The DNA analysis perforned by the FBI,
al t hough purporting to be generally acceptabl e
within the scientific community, is still
insufficient and inadequate and not as yet
acceptablewthinthe scientific comunity as a
basi s for use as forensic evidenceinacrimnal
prosecuti on. The FBI DNA procedures | ack
sufficient safeguards, quality control, and
procedural regularity to allowthe adm ssi on of
any test results. Additionally, the FBI purports
to provide statistical probabilitiesinrelation
tothe testing procedures done. The dat abases
whi ch conprisethe FBI's statistical database are
insufficient to allow for such statistical
probability. The lack of sufficient
subgroupi ngs, for instance, in black male
popul ations is a serious deficiency which
destroys the reliability of any statistical
probability concl usi ons as brought by t he FBI .
Simlar tothe actual testingitself, statistical
probability analysis perfornmed by the FBI is
subj ect to substantial criticismwthin the
scientific community and cannot be said to be
substantially acceptablewithinthe scientific
community, nor, given the database defi ci enci es
can it be found to be rel evant.

(R 1282).
The trial court denied the Motion in Limne (R 2490).
During the state’s case-in-chief, Dwm ght Adans ( FBI agent) was
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calledto testify and was adm tted as an expert in the area of DNA
profiles (R 2459).

At that point the state continued with direct exam nati on of
M. Adanms. The testinony regarding the popul ati on dat abase and
statistical probabilities was as foll ows:

Q (By M. Brown) W're going to the matching
here. Thereis astatistical probability that
you come up with; is that correct?

A. Yes, sir.
Q Let’s explain the statistical figure.

A. The first thing required is to obtain a
popul ati on dat abase. You sinply go out inthe
popul ati on and you sanple, by taking blood
sanpl es fromi ndi vi dual s, and you performthe
sanme anal ysi s on all of these individuals. You
rank themas far as what type of patterns t hey
have based upon this anal ysis.

Then, you can take an i ndividual, for exanple, in
t hi s case M. Washi ngt on, and conpare hi mto t hat
popul ati on dat abase. The reason you’ re doi ng
thisistodetermneif other individuals or how
many ot her individuals could have a simlar
profilefor all three of theseresults |like M.
Washi ngt on.

Inthis case we have 500 i ndi vi dual s i n our bl ack
popul ati on dat abase which |I conpared to M.
Washi ngton’ s known bl ood sanpl e.

Q You say could have had a simlar result
regarding the three probes. Does the figure
change if have the four probes?

A. Yes, sir. It would be Il ess likely that an
i ndi vi dual woul d have four probes |i ke anot her
than it would be if they only had three probes
i ke anot her i ndividual.
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Q Now when you say you conpare themto this
dat abase that you have, how do you exactly go
about doi ng that?

A. | sit down at a conmputer that i s progranmed
to take the data that | have generated fromthis
particul ar case and | actually conpare these
profiles to the popul ati on dat abase so that |

cone up with the probability statenment. A
statenment that says that this nunber of

i ndi vidual s would |ikely have asimlar profile
fromthe black popul ation.?®

(R 2507-2509).

* k k%

Q What isthe statistical probabilitiesthat
you canme up with through the conputer on this
case?

A. Usingjust thethree proberesults that | was
abl e to make aninterpretation onthe conparing
that to our black popul ation database, |
determ ned that the |i keli hood of findi ng anot her
unr el at ed i ndi vi dual chosen at randomfromt hat
popul ati on woul d be approximately 1 in 195, 000
i ndi vi dual s.
(R 2509).

On cross-exam nation M. Adans admits that there are other
scientistsinthe sane field, includingthe Nati onal Research Counsel,
t hat contend that the FBI’'s net hod of determ ni ng probabilitiesis
faul ty.

CROSS- EXAM NATI ON BY MR. MCCOUN OF MR. ADAMS

Q You woul d agree, would you not, that the
statistical probability work that i s done by the

® . Adans was not offered as an expert in statistical
probabilities.
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FBI is the subject of sone criticismby sone
othersinthe statistical probability fieldthat
don’t agree with the process used by the FBI,
correct?

A. | know of a handful of individuals who think
t hat we’ re not conservative enough. 1 know of
many nore peopl e who have actual |y published
articlesinthescientificliteraturewhototally
agree with the way our statistics are
conservatively arrived at.

Q Let me ask youthis, the National Research
Counsel has presented a paper, has it not?

A.  Yes, sir, they have.

Q It suggest astatistical probability formula
that is different fromthe FBI's, correct?

A. The formulais the same. The popul ati on data
woul d just be nore conservatively arrived at.

Q Do you us the ceiling principle that they
suggest in their report that should be used?

A No, sir.

Q Well, sone other |ab or sonme ot her agency
whi ch perfornms this type of anal ysis usingtheir
own theories as to probabilities m ght come up
with a different nunber fromthat of the FBI,
correct?

A. Most of the |l aboratories |’ mfamliar with
woul d come upwith afigure much | arger than we
cane up wth.

Q So the answer is yes?

A. The figure would be larger, therefore,
different.

(R 2515-2517).

* k% k%
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Q Does not the National Research Counsel
recogni ze that one of the deficiencies inthe
FBl's statistical probability work is thelack of
consi derati on of the exi stence of bl ack subgroups
in the United States?

A. They don't specificallyrefer toit as bl ack
subgroups, but they refer to it as sub-
popul ations. But asis statedinthe research
articles that have been publi shed by the FBI as
wel |l as other population geneticists, the
conservative nature of our approach is so
conservative that it would offset any sub-
popul ation difficulties that m ght arise and,
therefore, it really becones a non-issue.

Q That’s the position of the FBI, right?

A. Not just the FBI. For exanple, just recently
Bruce Ware (phonetic) published a paper inthe
Scientific Journal of Genetics. Rice and Devlin
(phonetic) published a paper in —

THE COURT: Sir, this mght be very interestingif
it was three o' clock, but it’s going on six
o' clock. If you' |l just answer the question,
unl ess you need to expl ai n your answer. |f you
need to explain, you may do so.

Q 1'Il askit this way and get a qui ck answer
here and get out of here.

VWhat we’ re dealing with when we get intothis
aspect of DNAtestingis certaintheoriesthat
the FBI tries to put into practice, certain
theoriesrelativeto statistical probabilities,
correct?

A. Yes, sir.

Q There are other, individuals, scientists,

agenci es who may take a different viewthanthe

FBI, correct?

A. Yes, sir, in each direction.
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(R 2520-2521) (enphasi s added).

A. TRI AL COUNSEL’' S DEFI CI ENCY
Counsel was ineffective for failure to request aFrye hearing even

t hough t her e are nunerous i nstances where trial counsel made it cl ear
t hat t he evi dence di d not neet the standards set out inFrye, and t hat
he had experts who couldtestify to such as well as know edge of ot her
jurisdictions where the evidence he was attacki ng had been suppressed.

Duri ng t he heari ng conduct ed on February 25, 1992, before
Judge Downey, trial counsel specifically arguedtothe court the need
for discoveryinorder toattack the scientific nmethods applied by the
FBI in conducting their probability nethods.

The basis of the opposition so to speak, the
basis of the testinony by those experts who
frankly have very distingui shed educati onal
pedi grees concerns t he net hod by whi ch t he FBI
perforns not an anal ysi s but takes the anal ysi s
and noves into the statistical probability aspect
of their DNA work.

These experts haveinfact indicatedthat it is
faul ty. Not reliable. That the nunbers
generated by the FBI, because of the | ack of
appropriate datainthe databases, are extrenely
m sl eadi ng.

| providedthe State about two weeks ago a copy

of a notion to suppress that was is in fact --

that has in fact been prepared in this case.

That is in line with those cases in other

jurisdictionwhere these experts havetestified.
(R 2468).

On the day the trial was to begin, Judge Schaeffer, after
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repl aci ng Judge Downey, announced t hat Judge Downey’ s pri or rulings
woul d be the | awof the case. Trial counsel filedanotioninlimne,
whi ch specifically requested that the DNAtestinony and evi dence not be
adm tted because it was not generally accepted in the scientific
conmuni ty.

3) The DNA analysis perforned by the FBI,
al t hough purporting to be general ly accept abl e
within the scientific community, is still
insufficient and inadequate and not as yet
acceptablewithinthe scientific community as a
basi s for use as forensic evidencein acrimnal
prosecution. The FBI DNA procedures | ack
sufficient safeguards, quality control, and
procedural regularity to allowthe adm ssi on of
any test results. Additionally, the FBI purports
to provide statistical probabilitiesinrelation
tothe testing procedures done. The dat abases
whi ch conprise the FBI's statistical database are
insufficient to allow for such statistical
probability. The lack of sufficient
subgroupi ngs, for instance, in black male
popul ations is a serious deficiency which
destroys the reliability of any statistical
probability concl usi ons as brought by t he FBI.
Simlar tothe actual testingitself, statistical
probability analysis perfornmed by the FBI is
subj ect to substantial criticismwthin the
scientific community and can not be saidto be
substantially acceptablewithinthe scientific
conmmuni ty, nor, given the dat abase defi ci enci es
can it be found to be rel evant.

(R 1282).
In arguing to the court the notionin limne, trial counsel
infornmed the court that he had fil ed, attachedto a notionto conpel,

t he publication on DNA Technol ogy i n Forensi c Sci ence fromthe Nati onal

Resear ch Counsel , dated April 16, 1992, whi ch contested t he testi nony
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of M. Adans. Trial counsel failedtorequest aFrye hearingin either

his nmotions or in his argunments on the notions.

Hayes v. State, 660 So. 2d 257 (Fl a. 1995) was deci ded June 22,

1995. Inthat casethis Court stated: “In this opinion, this Court
addresses for the first time how deoxyri bonucl eic acid (DNA) test
results may be admttedinthetrial courts of this State.” 1d. at 259.
That statenent should have been made in M. Washington’s case.
However, M. Washington’s trial counsel failedtorequest that the
trial court conduct a Frye hearing on the issue.

I n Hayes this Court stated the four-stepinquiry necessary for the
adm ssion into evidence of expert testinony of a new scientific
princi pl e:

The trial judge nust determ ne whether: (1)
expert testinony will assist the jury in
under st andi ng t he evi dence or in determning a
fact in issue; (2) the expert’s testinmony is
based on a scientific principleor discovery that
is “sufficiently established to have gai ned
general acceptance inthe particular fieldin
which it bel ongs” under the Frye test; and (3)
the particular expert witnessis qualifiedto
pr esent opi ni on evi dence on t he subj ect i nissue.
| f the answer tothefirst three questionsisin
the affirmative, thetrial judge may proceedto
step four and allow the expert to present an
opinion to the jury.
Id. at 262.

M . Washington' s trial counsel, however, did not make a request

for thetrial court to make a determ nation in accordance with t he
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second step, althoughthe trial counsel had stated nunerous tines t hat
t he evi dence woul d not withstand aFryeinquiry. Further, this Court’s
opi nion i nHayes i ncl uded a substanti al anount of the report published
by t he Nati onal Research Counsel on April 16, 1992, and acknow edged
t hat the agency is amajor voiceinthe scientific comunity. ld. at
264. M. Washington’ s trial counsel not only possessed t he Nati onal
Research Counsel "s report (R 1222-1255), trial counsel possessedthe
FBI's protocol as well (R 1201-1221).

Further, Appellant’s trial counsel attacked the state’s expert’s
dat abase and net hod of determ nati on of probability statistics. Once
agai n, however, trial counsel failedto request aFrye hearing at the

hearing on his notioninlimne or at trial. On June 1, 1994, the

First District Court of Appeal s issued an opinioninVargas v. State,
640 So.2d 1139 (Fla. 1st DCA 1994), wherein it hel d:

Havi ng revi ewed the expert testinony in the
instant case, as well as scientific and | egal
writings, and judicial opinions from other
jurisdictions, we conclude appellant has
denmonstrated that the nmethod by which FDLE
arrived at popul ation frequenci es of onein 30
mllionandonein60 mllion, usingthe FBI data
bases, is not generally acceptedintherel evant
scientific comunity. Therefore, those
popul ati on frequenci es are not adni ssi bl e’.

‘Counsel acknow edges that the court in Brimv. State, 654 So. 2d
184 (Fla. 2M DCA 1995) held differently than the court in Vargas.
However, this Court in Brimv. State, 695 So.2d 268 (Fla. 1997)
rejected the Second District’s ruling that DNA popul ati on frequency
statistics need not satisfy a Frye test.
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Id. at 1150.

Unlikethetrial court in M. Washington's case, thetrial court
i n Vargas conducted aFrye i nquiry upona MtioninLimnefiledby
Vargas’ counsel attacking the validity of the scientific method
foll owed by FDLE i n conputi ng popul ation statistics utilizingthe FBI
dat abase. | d. at 1145. Had trial counsel made a request for aFrye
hearing as in Vargas, a simlar ruling would have occurred.
B. PREJUDI CE PRONG

DNA carries a | arge i npact upon a jury. Had the DNA not been
pernmttedto be presentedtothejury, thereis astrong probability
that the verdict would have been different.

In Thorpv. State, 777 So.2d 385 (Fl a. 2001) this Court vacat ed

t he def endant’ s j udgnent and sent ence and renmanded for a newtrial upon
circunmstances simlar to that of M. Washi ngton:

The only other significant evidence of guilt
i ncl uded Thorp’s statenmentstoafellowinmte
and aw tness’s testinony that Thorp had bl ood on
hi s cl ot hes on t he ni ght of the nurder. Based on
the conclusive nature of the DNA evidence,
however, and because it is the only physical
evi dence pl aci ng Thorp at t he scene of the crine,
we cannot say beyond a reasonabl e doubt t hat the
i mproper|ly adm tted DNA evi dence had no effect on
the verdict in this case.

Ld. at 394.
I n Appel l ant’ s case the jury heard the followi ng: (a) hairs were

found onthe victim whichweretestifiedto as being consistent with
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M. Washi ngton, although adm ttedly not concl usive for positive
identification, (b) two witnesses gave equivocal identification
testinony that the individual inthe courtroom(M. Washi ngton) was t he
per son who | ooked | i ke t he person who attenptedto sell jewelry to one
i ndi vi dual and sol d a broken watch to t he ot her i ndi vidual. The watch
was i dentified as belongingtothe victimby the victinis son, and (c)
t hat upon M. Washington’s returntojail fromwork rel ease he was
i mredi ately pl aced i n handcuffs and he stated words to t he effect of
“am | being charged with nurder.”

M. Adans testified that the probability of another black
i ndi vi dual havi ng the same t hree probes as that of M. Washi ngt on woul d
be 1 in 195,000 or 1 in 400, 000 ot her bl ack i ndi vi dual s, dependi ng upon
what dat abase was utilized (R 2509). Certainly thistestinony had a
great inpact uponthejury. Therefore, it nust be concl uded t hat but
for the adm ssion of DNA testinony, one could not say beyond a
reasonabl e doubt that the verdict would not have been different.

Thi s Court shoul d order the | ower court to grant an evi denti ary

hearing on this issue.

ARGUNVENT I ||

THE LONER COURT ERRED | N DENYlI NG MR WASHI NGTON' S
CLAI M THAT MR. WASHI NGTON' S SENTENCE OF DEATH
UNDER THE FOURTH, FIFTH SI XTH, EI GHTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON AND CORRESPONDI NG PROVI SI ONS OF THE
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FLORI DA CONSTI TUTION IS | NVALI D BECAUSE THE
SENTENCI NG COURT FAI LED TO G VE GREAT WEI GHT TO
THE JURY' S RECOMVENDATI ON OF LI FE | MPRI SONMENT.

The | ower court rul ed that this clai mwas not the proper subj ect
of a 3.850 notion. M. Washi ngton contends that this clai mshoul d not
be procedural | y barred and asserts it herein. M. WAshi ngton argues
t hat, despite adverse rulings, due process and fundanental fairnessin
the context of a capital case mandate that this claimshould be

consi dered on the nerits.

Under Tedder v. State, 322 So. 2d 908 (Fla. 1975) and ot her

Florida | aw, the weighing of the aggravating and the mitigating
circunstances were the jury's function, and the | ower court was
requiredto give great deferencetothe jury's recomendationof life
I npri sonment . It was possible that the jury weighed all the
aggravators that were presented and found that the mtigating evidence
out wei ghed t he aggravators. Wthout thelower court's pollingof the
jury to ascertain whether they found any aggravators beyond a
reasonabl e doubt, we nust assune t hat they di d not and t hey chose to
gi ve the evidence of M. Washington's mtigation nore wei ght, thereby
gi ving hi m"the necessary i ndi viduali zed treat nent that woul d resul t

fromactual weighing." d enmmons v. M ssi ssi ppi, 494 U. S. 738, 739, 110

S. C. 1441, 1443. The lower court should not therefore, have
overturned the jury's life recommendati on because, under Tedder,

apparently there was evi dence by whi ch t he jury wei ghed and coul d have
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formed a rational basis for the recomendation, giving rise to
reasonabl e doubt of proof that death was appropriate. Accordingly, the
| ower court shoul d not have substitutedits judgnment for that of the

jury's individualized wei ghing process determ nati on.

ARGUMENT |V

THE LONER COURT ERRED | N DENYlI NG MR WASH NGTON' S
CLAI M THAT MR. WASHI NGTON' S SENTENCE OF DEATH
UNDER THE FOURTH, FIFTH, SIXTH, EI GHTH, AND
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FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON AND CORRESPONDI NG PROVI SI ONS OF THE
FLORI DA CONSTI TUTI ON I S | NVALI D BECAUSE THE JURY
| NSTRUCTI ONS | N BOTH THE GUI LT/ | NNOCENCE AND
PENALTY PHASE OF THE TRI AL WERE CONSTI TUTI ONALLY
| NVALI D.

ARule 3.8501itigant isentitledto an evidentiary heari ng unl ess
"the nmotionandthe files and records inthe case concl usi vely show
that the prisoner isentitledtonorelief.” Fla. R Crim P. 3.850;

See also, Vallev. State, 705 So.2d 1333 (Fla. 1997); Riverav. State,

717 So.2d 477 (Fla. 1998); Gaskinyv. State, 737 So.2d 509 (Fl a. 1999).

This Court has stated, “[t]oupholdthetrial court’s summary deni al of
claims raisedina 3.850 notion, the clains nmust be either facially
invalidor conclusively refuted by therecord... Further, where no
evidentiary hearing is held bel ow, we nmust accept the defendant’s
factual allegations tothe extent they are not refuted by the record.”

Peede v. State, 748 So.2d 253 (Fla. 1999).

Appel | ant contends that the |l ower court erred in denyi ng hi man

evidentiary hearingonthis claim the pertinent portions of each are

addr essed bel ow.
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A. THE JURY | NSTRUCTI ONS FAILED TO PROVIDE A LIMTING
CONSTRUCTI ON OF THE "HEI NOUS, ATROCI QUS, AND CRUEL"
AGGRAVATI NG FACTOR IN VI OLATION OF THE CONSTI TUTI ON
GUARANTEES AND COUNSEL FAI LED TO PROPERLY OBJECT.

At thetime of M. Washi ngton's sentencing, the jury was gi ven the
standard jury instructionthat was in effect at the ti ne pursuant to

t he | anguage of 921.141(5)(h) as adopted by D xon v. State, 283 So. 2d

1 (Fla. 1973), with the | anguage approved inProffit v. Florida, 428

U S. 242.8 However, in Sochor v. Florida, 504 U.S. 527, 112 S. Ct.

2114, 119 L. Ed. 2d 326 (1992), the United States Suprenme Court suggest ed
t hat the Fl orida Suprenme Court had not "adhered toD xon'slimtation
as stated inProffit. Additionally, in post Profitt cases, the United
St at es Suprene Court has suggested that even definitions such as t hose
enpl oyed in Dixon are not sufficiently specific to allow a HAC
aggravator to sustain a vagueness chall enge.

Def ense counsel argued that the especi al | y hei nous, atroci ous or
cruel factor was too vague t o pass nuster under the Constitution and
objected to al l owi ng M. Washington's jury to consider this aggravator
at all (R 1745-1748, 2720-2725).

The | ower court acknow edged t hat pursuant toSochor v. Flori da,

504 U. S. 527, 112 S. C. 2114, 119 L. Ed. 2d 326 (1992), "the entire

D xoninstructionis not acceptable,” (R 1577) and gave the fol | owi ng

®Hei nous atrocious or cruel would not be vague or overbroad
as long as it was "directed only at the consciencel ess or
pitiless crinme which is directed unnecessarily torturous to
the victim"

60



i nstruction:
...the crime for which the defendant is to be
sent enced was especi al | y hei nous, atroci ous or
cruel. The kind of crineintendedto beinclude
the [sic] as heinous, atrocious or cruel is one
acconpani ed by addi ti onal acts that showthat the
crime was consci encel ess or pitiless and was
unnecessarily torturous to the victim
Counsel for M. Washington objected to the vagueness of the
aggravating factor of hei nous, atrocious and cruel at trial and rai sed
the i ssue on direct appeal to the Fl orida Suprene Court, citingtothe
i nconsi stent manner i n which this aggravator has been appli ed, the
danger of which is that the sentencing court has no legitimte
gui del i nes i n assessing whether it applies (R 1745-1748, 2720-2725).
The i ssue has not been waived and nust now be revisited.
The manner i n which the judge and jury were all owed to consi der
t he "Hei nous, Atrocious or Cruel " aggravating circunst ance provi ded no
genui ne narrow ng of the class of persons eligible for the death
penal ty.
In Florida, the heinous, atrocious and cruel aggravating
ci rcunstance appliesonly to"torturous nurders -- those that evince
extrene and out rageous depravity as exenplifiedeither by the desireto

inflict ahighdegreeof painor utter indifferenceto or enjoynent of

t he suffering of another.” Cheshirev. State, 568 So. 2d 908, 912

(Fla. 1990).

The focus is thus ontheintent of the def endant, as opposed to
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theinjuries suffered by thevictim Therecordinthis caseis absent
any evi dence that M. Washingtonintendedtotorture or inflict ahigh
degree of painor sufferingonthevictim The jury was unaware that
hei nous, atrocious, or cruel requires anintent totorture. The jury
was unawar e that intoxication or drug abuse coul d negate such an
intent. Thus, thejuryinstructions were inadequate, and the court
erred in finding the heinous, atrocious or cruel aggravating
ci rcumnst ance.

The State di d not address the constitutionally required narrow ng
construction of this aggravating circunstance and the State di d not
carry its burden of proof beyond a reasonable doubt as to this
aggravating circunstance. The terns of hei nous, atroci ous or cruel
wer e not defined inany cogent manner and a reasonabl e juror coul d t hus
bel i eve any nurder to be heinous, atrocious or cruel.

Wien an aggravati ng factor does not | egally apply, thejury should
not be instructed onthe factor. Althoughthejury, intheinstant
case, returnedaliferecomendationinspiteof it, the prejudiceis
still apparent by the judge's override.

To the extent that either M. Washington's trial counsel or
appel | ate counsel failedto adequately raisethisissue, M. Washi ngton
recei ved i neffective assistance.

M. Washington's jury was givenalegallyinvalidcircunstanceto

apply and wei gh. The judge clearly instructed the jury that they were
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t o wei gh each st at ut ory aggravat or and det erm ne whet her it was proven
by the St at e beyond a reasonabl e doubt. The State, however, failedto
prove t hi s aggravati ng fact or beyond a reasonabl e doubt, as evi denced
by the jury's finding. Fundanmental error occurred when M.
Washi ngton' s jury recei ved whol | y i nadequat e i nstructi ons regardi ng t he
el ements of these aggravating circunstances. Although the jury
recommended | i fe, the judge' s override and deat h sentence were clearly
tainted by the invalid aggravating circunstance.

The | ower court instructedthe jury that if they found for life,
t hey need not i ndicate howthey individually voted. To the extent that
def ense counsel did not poll thejury, he was i neffective. He should

have reasonabl y been aware t hat t he judge could overridethe jury's

recommendat i on, and because she did, M. Washi ngton was prejudiced.

Al t hough M. Washington's penalty jury reconmmended life
i nprisonment, the Court found this aggravat or was proved "beyond a
reasonabl e doubt” (R 1579) and attri buted it great wei ght in her
sentenci ng order (R 1574-1580). The errors detailedinthis claim
cannot be harnl ess beyond a reasonabl e doubt.
B. THE JURY' S | NSTRUCTI ON ON THE AGGRAVATOR, OF COMM SSI ON OF
A MURDER DURI NG THE COURSE OF A ROBBERY, | S UNCONSTI TUTI ONAL
ON I TS FACE AND AS APPLI ED
The jury was giventhe foll ow nginstruction regardingthe nurder

during the course of a robbery aggravating circumnstance:

The crime for which the defendant is to be
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sent enced was conmitted whil e he was engaged i n
t he conm ssion of or an attenpt to commt the
crimes of robbery, sexual battery, or burglary.
(R 2740).
Thi s instruction was unconstitutionally vague. An aggravati ng
circunstance that nmerely repeats an el ement of first-degree nmurder does

not genui nely narrownor does it provi de t he sentencer gui dancein a

wei ghi ng state as required.

C. THE TRI AL COURT" S | NSTRUCTI ONS TO THE JURY
UNCONSTI TUTI ONALLY DI LUTED I TS SENSE OF RESPONSI Bl LI TY I N
DETERM NI NG THE PROPER SENTENCE.

M. Washington's jury was repeatedly and unconstitutionally
instructed by the court that its role was nerely "advisory." ( See,
e.q., R 249, 250, 266, 267, 269, 270, 268, 556, 557, 567, 576, 583,
590, 597, 606, 618, 626, 631, 642, 643, 649, 655, 659, 683). Because
great weight is given the jury's recomendation, the jury is a
sentencer in Florida. Here, however, the jury's sense of
responsibility was dimnished by the m sleading comments and

instructions regardingthejury' srole. This dimnutionof thejury's

sense of responsibility violated the Ei ghth Anmendnent.



ARGUMENT V

THE LONER COURT ERRED | N DENYI NG MR. WAHI NGTON' S
CLAI MTHAT MR, WASHI NGTON' S SENTENCE RESTS UPON
AN UNCONSTI TUTI ONALLY AUTOVATI C AGGRAVATI NG
Cl RCUMSTANCE, | N VI OLATI ON OF STRI NGER V. BLACK,
MAYNARD V. CARTWRI GHT, HI TCHCOCK V. DUGER, AND
THE SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS.

ARule 3.8501litigant isentitledto an evidentiary hearing unl ess
"the notionandthefiles and records inthe case concl usively show
that the prisoner isentitledtonorelief." Fla. R Crim P. 3.850;

See also, Vallev. State, 705 So. 2d 1333 (Fla. 1997); Riverav. State,

717 So.2d 477 (Fla. 1998); Gaskinv. State, 737 So. 2d 509 (Fl a. 1999).

This Court has stated, “[t]o upholdthetrial court’s summary deni al of
clainms raisedina 3.850 notion, the clainms nust be either facially
invalidor conclusively refuted by therecord... Further, where no
evidentiary hearing is held bel ow, we nust accept the defendant’s
factual allegations tothe extent they are not refuted by the record.”

Peede v. State, 748 So.2d 253 (Fla. 1999).

Appel | ant contends that the | ower court erred in denyi ng hi man
evidentiary hearingonthis claim the pertinent portions of each are
addressed bel ow.

M . Washi ngt on was convi ct ed of one count of first-degree nurder,
wi t h burgl ary being the underlying felony. The jury was instructed on
the "felony nmurder"” aggravating circunstance:

Two. The crime for which the defendant is to be

sent enced was commi tted whi | e he was engaged
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i nthe comm ssion of the crines of robbery,
sexual battery, or burglary.

(R 2741).
The trial court subsequently found the exi stence of the "fel ony
mur der" aggravating factor (R 912-913).

The jury's deliberationwas tainted by the unconstitutional and

vague i nstruction. See Sochor v. Florida, 112 S . 2114 (1992). The
use of the underlying fel ony as an aggravating factor rendered t he

aggravator "illusory" inviolation of Stringer v. Black, 112 S. Ct.

1130 (1992). The jury was i nstructed regardi ng an automati c statutory
aggravating circunst ance, and M. Washi ngton thus entered t he penalty
phase already eligi ble for the death penalty, whereas other simlarly
(or worse) situated petitioners would not.

The deat h penal ty was predi cat ed upon an unrel i abl e automatic
finding of a statutory aggravating circunstance -- the
felony-nmurder finding that forned the basis for conviction.

Aggravating factors nust channel and narrow the sentencer's
di scretion. A state cannot use aggravating "factors which as a

practical matter fail to guide the sentencer’'s discretion.”
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ARGUNVENT VI

THE LONER COURT ERRED | N DEYlI NG MR. WASHI NGTON' S
CLAIM THAT MR WASHI NGTON' S TRI AL COURT
PROCEEDI NGS WERE FRAUGHT W TH PROCEDURAL AND
SUBSTANTI VE ERRCRS, WH CH CANNOT BE HARMLESS WHEN
VI EVED AS A WHCOLE SI NCE THE COVBI NATI ON OF ERRCRS
DEPRI VED HI M OF THE FUNDAMENTALLY FAI R TRI AL
GUARANTEED UNDER THE SI XTH, EIGHTH, AND
FOURTEENTH AMENDMENTS.

ARule 3.8501itigant isentitledto an evidentiary heari ng unl ess
"the nmotionandthe files and records inthe case concl usi vely show
that the prisoner isentitledtonorelief.” Fla. R Crim P. 3.850;

See also, Vallev. State, 705 So.2d 1333 (Fla. 1997); Riverav. State,

717 So.2d 477 (Fla. 1998); Gaskin v. State, 737 So.2d 509 (Fl a. 1999).

This Court has stated, “[t]oupholdthetrial court’s summary deni al of
claims raisedina 3.850 notion, the clains nmust be either facially
invalidor conclusively refuted by therecord... Further, where no
evidentiary hearing is held bel ow, we nmust accept the defendant’s
factual allegations tothe extent they are not refuted by the record.”

Peede v. State, 748 So.2d 253 (Fla. 1999).

Appel | ant contends that the |l ower court erred in denying hi man
evidentiary hearingonthis claim the pertinent portions of each are
addressed bel ow.

M . Washi ngton di d not receive the fundanentally fair trial to
whi ch he was entitl ed under the Ei ghth and Fourteenth Anendnents. The

process itself failed M. Washington. It fail ed because t he sheer
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nunber and types of errorsinvolvedinhistrial, when considered as a
whol e, virtually dictated the sentence that he received.

The Suprene Court has consi stently enphasi zed t he uni queness of
death as a crimnal punishnment. Death is "an unusually severe
puni shnent, unusual initspain, initsfinality, andinits enormty."
Fur man, 408 U. S. at 287 (Brennan, J., concurring). It differs from
| esser sentences "not indegree but inkind. It isuniqueinits total
irrevocability.” Id. at 306 (Stewart, J., concurring). Accordingly,
the cumul ati ve effects of error must be carefully scrutinized in
capi tal cases.

Aseries of errors may accunul ate a very real, prejudicial effect.
The burden remai ns on the State to prove beyond a r easonabl e doubt t hat
t he i ndi vi dual and cunul ative errors did not affect the verdict and/ or
sent ence.

The fl aws i n t he systemt hat sentenced M. Washi ngton to death are
many. They have been poi nt ed out throughout this proceedi ng, but al so
in M. Washi ngton's direct appeal. Repeatedinstances of ineffective
assi stance of counsel and error by the trial court significantly
tainted the process. These errors cannot be harnml ess. Relief is

proper.
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ARGUNVENT VI |

THE LONER COURT ERRED | N DENYlI NG MR- WASH NGTON' S
CLAI MTHAT FLORI DA' S CAPI TAL SENTENCI NG STATUTE
'S UNCONSTI TUTI ONAL ON | TS FACE AND AS APPLI ED
FOR FAILING TO PREVENT THE ARBI TRARY AND
CAPRI Cl OQUS | MPCSI TI ON OF THE DEATH PENALTY, AND
FOR VI OLATI NG THE CONSTI TUTI ONAL GUARANTEE
PROHI Bl TI NG CRUEL AND UNUSUAL PUNI SHVENT, [|IN
VI OLATI ON OF THE FI FTH, SI XTH, EI GHTH, AND
FOURTEENTH AMENDMENTS.

ARule 3.850 litigant isentitledto an evidentiary hearing unl ess
"the notionandthe files and records inthe case concl usively show

that the prisoner isentitledtonorelief." Fla. R Crim P. 3.850;

See also, Vallev. State, 705 So.2d 1333 (Fla. 1997); Rverav. State,

717 So.2d 477 (Fla. 1998); Gaskinv. State, 737 So. 2d 509 (Fl a. 1999).

This Court has stated, “[t]o upholdthetrial court’s sunmary deni al of
claims raisedina 3.850 notion, the clains nust be either facially
inval id or conclusively refuted by therecord... Further, where no
evidentiary hearing is held bel ow, we nmust accept the defendant’s
factual allegations tothe extent they are not refuted by the record.”

Peede v. State, 748 So.2d 253 (Fla. 1999).

Appel | ant contends that the | ower court erred in denying hi man
evidentiary hearingonthis claim the pertinent portions of each are
addressed bel ow.

Fl orida' s capital sentencing schene deni es M. WAashi ngton hi s
right to due process of |aw, and constitutes cruel and unusual

puni shnent on its face and as appli ed. Fl orida's death penalty
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statute is constitutional onlytothe extent that it prevents arbitrary
i nposi tion of the death penalty and narrows application of the penalty

tothe worst offenders. See Profitt v. Florida, 428 U. S. 242 (1976).

This state's lawfailed to neet these rudi nentary constitutional
guar antees, and therefore violates the Ei ghth Amendnent.

Executi on by el ectrocuti on i nposes physi cal and psychol ogi cal
torture wthout coormensurate justification, and constitutes cruel and
unusual puni shnment in violationof the Ei ghth Anendnent to the United
States Constitution.

The capital sentencing statuteinFloridafails to provide any
st andard of proof for determ ning that aggravating circunstances

"outweigh”" the mtigating factors, Mull aney v. W1l bur, 421 U. S. 684

(1975), and does not define "sufficient aggravating circunstances. "
Further, the statute does not sufficiently define for the jury's
consi deration each of the aggravating circunstances listedinthe

statute. See Godfrey v. Georgia, 446 U. S. 420 (1980). Thisleadsto

the arbitrary and capricious i nposition of the death penalty, and
viol ates the Ei ghth Anendnent.

Florida's capital sentencing procedure does not have the
i ndependent rewei ghi ng of aggravating and m tigating circunstances

envisioned in Profitt v. Florida, 428 U S. 242 (1976).

The aggravating ci rcunstances i nthe Fl ori da capital sentencing

st at ut e have been appliedin avague and i nconsi stent nmanner, and t he
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jury receives unconstitutionally vague i nstructi ons on the aggravati ng
ci rcumst ances.

Fl oridalawcreates a presunpti on of death where only a single
aggravating ci rcunstance applies. This creates a presunption of death
inevery fel ony-nurder case, and i n al nost every preneditat ed nurder
case. Once one of these aggravating factorsis present, Floridalaw
provi des that death is presuned to be t he appropri ate puni shnent, and
can only be overcone by mtigating evidence so strong as to outwei gh
t he aggravating factors. This systematic presunption of deat h cannot
be squared with the Ei ghth Amendnent’' s requirenent that the death
penalty be applied only to the worst offenders.

I nviewof the arbitrary and caprici ous application of the death
penal ty under the current statutory scheme, the constitutionality of
Florida's death penalty statuteis indoubt. Florida s death penalty
statute as it exists and as applied is unconstitutional under the
Ei ghth and Fourteenth Anmendnents to the United States Constitution.

CONCLUSI ON AND RELI EF SOUGHT

Based on the forgoing, the |l ower court inproperly denied M.
Washi ngton’s Rule 3.850 relief. This Court should order that his
convi cti on and sent ence be vacated and remand t he case for a newtrial,

new evi denti ary hearing, or for suchrelief as the Court deens proper.
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