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PRELI M NARY STATENMENT

The fol  ow ng synbol s wi Il be used to designate references tothe
record in the instant case:
“R” — The record on direct appeal to this Court.

“PC-R.” — The record on instant 3.850 appeal to this Court.



ARGUNMENT |

THE LOVWER COURT ERRED | N DENYI NG MR

WASHI NGTON' S CLAI M THAT MR. WASHI NGTON WAS
DENI ED THE EFFECTI VE ASS|I STANCE OF COUNSEL AT
THE SENTENCI NG PHASE OF HI S CAPI TAL TRI AL, IN
VI OLATI ON OF THE FOURTH, FIFTH, SI XTH, EI GHTH,
AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON AND THE CORRESPONDI NG PROVI SI ONS
OF THE FLORI DA CONSTI TUTI ON, AND AS A RESULT,
MR. WASHI NGTON' S DEATH SENTENCE | S UNRELI ABLE.

A. COUNSEL WAS | NEFFECTI VE FOR FAI LURE TO PRESENT
M TI GATI NG EVI DENCE.

Appel | ee argues:

Appel l ant...w th 20/ 20 hi ndsi ght pontificates
t hat drug use shoul d have been presented at the
Spencer hearing. Appellee wouldnote that the
sentenci ng order was filed in Septenber of 1992,
prior tothis Court’s instruction inSpencer v.
State, 615 So. 2d 688 (Fl a. 1993). Counsel need
not antici pate future devel opnents inthe | awand
t hi s Court has acknow edged t hat Spencer i s not
to be given retroactive effect. See, e.g.
Armstrong v. State, 642 So.2d 730, 738 (Fla.
1994); Pittman v. State, 646 So.2d 167, 172
(Fla.) 1994).

(Answer Brief, 44). (Enphasis in original).

Appel |l ee correctly states that Spencer was decided after M.
Washi ngton’ s sentenci ng. However, Appel | ee’ s belief that the procedure
set out in Spencer to allow a defendant an opportunity to present
addi ti onal evidence prior to sentencing does not apply in M.
Washi ngton’ s case isincorrect. Spencer was not a “future devel opnent

inthelaw (Answer Brief, 44). It was nerely arestatenent of this



Court’s decision in G ossman v. State, 525 So.2d 833 (Fla. 1988).

I n Spencer this Court stated:

In Grossman, we directed that witten orders
i nposi ng the deat h sentence be prepared prior to
t he oral pronouncenent of sentence. However, we
di d not perceive t hat our deci si on woul d be used
in such a way that the trial judge would
formul ate his decision prior to giving the
def endant an opportunity to be heard. we
contenpl ated that the foll owi ng procedure be used
in sentencing phase proceedings. First, the
trial judge should hold a hearingto: a) givethe
def endant, his counsel, and the State, and
opportunity to be heard; b) afford, if
appropriate, boththe State and t he def endant an
opportunity to present additional evidence; c)
allow both sides to coment on or rebut
informationinany presentence or nedi cal report;
and d) afford t he def endant an opportunity to be
heard in person. Second, after hearing the
evi dence and argunent, the trial judge woul d t hen
recess the proceedi ng t o consi der the appropri ate
sentence. |f the judge determ nes that the death
sent ence shoul d be i nposed, then, in accordance
wth section 921. 141, Florida Statutes (1983),
t he judge nust set forthinwitingthe reasons
for inmposing the death sentence. Third, the
trial judge should set a hearingto inposethe
sentence and contenporaneously file the
sent enci ng order.

Spencer, at 690, 691. (Enphasis added).

The G ossman deci si on cl early contenpl at ed aSpencer -type heari ng
for presentation of additional mtigation evidence. Gossnan predates
M . Washington’s sentencing date.

In addition, Appellee’ s citationtoArnstrong andPittman for the

hol di ng that Spencer is not to be givenretroactive effect inthis case



is both inapplicable and incorrect.?
The retroactive application of Spencer is not relevant in M.
Washi ngt on’ s case because the trial court provi ded def ense counsel with

t he opportunity to present additional mtigationevidenceinwiting

'Ar met rong concerned only the prospective application of Spencer to
a trial court’s prepared sentencing order. This Court stated:

Moreover, the record reflects that the trial
judge al l owed Arnstrong an opportunity to
present evidence at the sentencing
hearing.... W therefore hold that any defendant
who was sentenced before our decision in
Spencer, and who was provided a full and fair
opportunity to present evidence at the
sentenci ng hearing, cannot challenge,...a
sentenci ng order on the grounds that the trial
j udge prepared the order before the sentencing

hearing....[B] ecause Arnstrong was provided
with a full and fair opportunity to present
evi dence at the sentencing hearing,...we deny

this claim

Armstrong, at 738.

Li kewi se, Pittman does not state that the requirenent of a
Spencer hearing is not to be given retroactive effect. This Court,
in fact, found that the defendant had been given an opportunity to
present additional evidence to the court, as required by Spencer:

I n addition we have reviewed the record and
find that Pittman was gi ven an opportunity to
present evidence to the judge concerning his
sentences. In fact, Pittman called to the
court’s attention an error in the sentencing
scoresheet and succeeded in having his sentence
reduced on the arson charges. After that, the
j udge asked whether the State or the defense
had anything to say before sentencing on the
three nurder convictions.

Pitt man, at 172.



and at a Spencer-type hearing prior to the sentencing date.
Unfortunately for M. Washi ngton, defense counsel negl ected to take
advant age of the nunerous opportunities provided by, and in fact,
requested by the trial court to supply additional mtigation evidence.
As Appel |l ee points out in a footnote on page 44 of the Answer
Brief, thetrial court requested, and recei ved a def ense sent enci ng
menor andum (R. 1530-36) and a defense suppl enental sentencing
menor andum (R, 1553-56). Most inportantly, thetrial court helda
separ at e heari ng on August 14, 1992, prior tothe Septenmber 4, 1992
sentenci ng date, for the defense to provi de additional mtigation
evi dence. Thetrial court describedthe purpose of the hearing at the
sent enci ng dat e:
The Court hel d a separ ate sent enci ng heari ng on
August 14th, 1992...to allow the Defense the
opportunity to present any additional mtigating
factors, also to provide both sides with any
addi ti onal argunent that they m ght wish to
present. And one last time, to give the

Def endant any opportunity he m ght wi sh t o nmake
a statenent.

Thus, at the conclusion of that hearing, the
Court felt that all testinony, evidence and
ar gunent had been presented wi t h t he excepti on of
the State’s — 1’ msorry, the Defense’ s request by
co-counsel to submt a second nmenorandumli sting
and discussing additional nonst at ut ory
mtigation.

(R 1929-30). (Enphasis added).
At the Spencer-type hearing on August 14, 1992, the trial court

specifical ly asked def ense counsel to provide additional mtigation

5



evi dence, including M. Washington’s history of drug abuse:
THE COURT: |’ masking you all certainthings. |
woul d ask you fol ks i f you have any addi ti onal
i nformation that you wi shto present regarding
this sentencing...
(R 1883).
Later in the hearing the trial court addressed defense counsel:

THE COURT: Any ot her evi dence t o be presented or
of fered today for the defense?

MR. McCOUN: No, ma’am
(R 1894).
The trial court again asked defense counsel about mtigating
ci rcumst ances:

THE COURT: Anyt hing el se the defense wi shes to
present?

MR> McCOUN: No, mmr’ am
(R 1913).
Def ense counsel ' s unreasonabl e failure to provi de t he avai | abl e,
additional non-statutory mtigationevidence allowedthetrial court to
overridethejury liferecommendati on and sentence M. Washi ngton to

death. Counsel was ineffective. Prejudice is clear.

B. COUNSEL WAS | NEFFECTI VE FOR FAI LING TO PROVI DE MR



WASHI NGTON' S MENTAL HEALTH EXPERT W TH ADEQUATE BACKGROUND
| NFORVATI ON TO PERM T A MEANI NGFUL EVALUATI ON OF MR.

WASHI NGTON FOR THE PRESENCE OF M TI GATI ON OR | NTOXI CATI ON
AND/ OR DRUG ABUSE NEGATI NG SPECI FI C | NTENT.

Appel | ee does not contest the unrebutted testinony of Dr. Sprehe
regardi ng M. Washi ngton’ s subst ance abuse di sorder, a non-statutory
mtigator. |Instead, Appellee reproduced the trial judge’ s order
denying relief:

This court isvery famliar with Dr. Merin. He
has been used by me as an expert witness in ny
| aw practice and has testified in nmy court on
numer ous occasi ons. He is an excel |l ent w t ness,
as i s obvious by theresult he hel ped to obtain
inthis case. Defendant’s newl y acquired doctor
added nothing towhat Dr. Merin found except drug

dependency. ..

(Answer Brief, 47). (Enphasis added).

Boththe trial court and Appel | ee concede Dr. Sprehe’ s testi nony,
after receiving adequat e background i nformati on, established the
unrebutted non-statutory mtigator of drug dependency, whi ch woul d have
provi ded a reasonabl e basis for the jury’s life recomendati on.

Counsel’s failure to provide M. Washi ngton with a conpet ent
psychol ogi cal eval uati on was defi ci ent performance whi ch prejudi ced M.
Washi ngton. Had counsel provi ded a conpet ent psychol ogi cal exam nati on
such as Dr. Sprehe’s, the trial court would not have been able to
overridethejury’swll andinpose a sentence of death. Confidencein

t he outcone i s underni ned. Strickland, 466 U.S. at 461.




C. COUNSEL’ S | NEFFECTI VE FAI LURE TO PRESENT M TI GATI NG EVI DENCE
CAUSED THE SENTENCI NG COURT" S | NABI LI TY TO FI ND AND APPLY
VARI OUS M Tl GATI NG Cl RCUMSTANCES VI OLATI NG THE EI GHTH
AMENDMENT.

Appel | ee argues that M. Washington is asking this Court to
revisit the trial court’s 1992 sentencing order and apply Keen v.

State, 775 So.2d 263 (Fla. 2000). Appellee is incorrect.

I n fact, M. Washi ngton asks this Court to apply Tedder v. State,
322 So. 2d 908 (Fla. 1975), as clarified by Keen, whi ch was deci ded
during t he pendency of this appeal, tothetrial court’s order denyi ng

relief on M. Washington’s Rul e 3. 850 noti on. See Fl ori da East Coast

Rai | way GConpany v. Rouse, 194 So. 2d 260 (Fl a. 1966), (“[A] n appel |l ate

court, inreview ng ajudgnment on direct appeal, wll di spose of the
case according tothe |l aw prevailing at the tine of the appellate
di sposition, and not accordingtothelawprevailingat thetinme of

rendition of the judgnment appealed”) ld. at 262; Smithv. State, 598

So. 2d 1063 (Fl a. 1992), (“Thus, we hol d t hat any deci sion of this Court
announci ng a newrul e of | aw, or nmerely appl yi ng an est abl i shed rul e of
law to a new or different factual situation, nust be given
retrospective application by the courts of this stateinevery case
pendi ng on direct reviewor not yet final. To benefit fromthe change
in law, the defendant nust have tinely objected at trial if an

obj ection was required to preserve the i ssue for appellate review) ld.

at 1066; Clay v. Prudential | nsurance Conpany, 670 So. 2d 1153 ( Fl a.



1996) .2 Thus, Appellee’'s argunment and citationtoMIls v. Moore, 786

So. 2d 532 (Fl a. 2001), isinapplicabletotheinstant facts. MIIs was
a habeas attack on an original sentencing order from1979. MIlIs
argued that Keen was new | aw and, therefore, should be applied
retroactively tothe 1979 sentencing order. In M. Washi ngton’ s case,

Keen is the |law prevailing during the pendency of the order appeal ed.

%In this case, Mr. Washington could not object a the time of the evidentiary hearing because the
lower court did not enter the order until seven (7) months after the evidentiary hearing.
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ARGUMENT AS TO REMAI NI NG CLAI MS

Ant hony Washi ngton relies on argunent presentedinhisinitial

appeal regarding these issues.

CONCLUSI ON AND RELI| EF SOUGHT

Based on the forgoing, the | ower court inproperly denied M.
Washi ngton’s Rule 3.850 relief. This Court should order that his
convi ction and sent ence be vacat ed and renmand t he case for anewtrial,
penal ty phase, evidentiary hearing, or for suchrelief as the Court

deens proper.
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