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I N THE SUPREME COURT OF FLORI DA

GLORI A PULLEN,
Petiti oner,
v. : CASE NO. SC00- 1482
: 1DCA CASE NO. 99- 4384
STATE OF FLORI DA,

Respondent .

REPLY BRI EF OF PETI TI ONER ON THE MERI TS
|  PRELI M NARY STATEMENT
Petitioner files this brief in reply to the brief of
respondent, which will be referred to as “RB,” foll owed by the
appropri ate page nunber in parentheses. This brief is also being

submtted on a disk in WrdPerfect formt.



1 ARGUMENT

ARGUVENT | N REPLY TO RESPONDENT AND | N SUPPORT OF

THE PROPGSI TI ON THAT THE DI STRI CT ERRED | N HOLDI NG

THAT THE ANDERS PROCEDURE DOES NOT APPLY TO AN APPEAL

FROM AN ORDER OF | NVOLUNTARY HOSPI TALI ZATI ON

The First District's opinion in this case held that because
the right to counsel in involuntary civil commtnent cases flows
fromthe due process clause, a patient is not entitled to review
by the appellate court of his or her comm tnent decision when
court-appoi nted counsel files a no-nerit brief. Respondent
agrees with the narrow distinction between the Fifth and
Fourteenth Anmendnents’ due process rights and the Sixth Armendnent
right to counsel on appeal. Petitioner naintains that this is a

distinction without a difference.

Respondent relies on the three-part test of Mthews v.

El dridge, 424 U S. 319 (1976), in arguing that due process does
not require a full review of the comm tnment decision pursuant to

Anders v. California, 386 U S. 738 (1967), by the appellate

courts of this state (RB at 7-11).! This case is not persuasive

This is the test:

First, the private interest that will be affected
by the official action; second, the risk of an
erroneous deprivation of such interest through the
procedures used, and the probable value, if any,

of additional or substitute procedural safeguards;
and finally, the Governnent's interest, including
the function involved and the fiscal and

adm ni strative burdens that the additional or
substitute procedural requirenment would entail.



for many reasons.

First, the question there was whether the Social Security
Adm ni stration had given M. Eldridge due process when it
termnated his disability benefits wi thout an evidentiary
hearing, where he failed to take advantage of the admnistrative
remedi es provided by law M. Eldridge was not facing a
deprivation of his liberty; petitioner is. Thus, the three-part
due process test provided by the court has no application to the
guestion before this Court.?

Next, assumng the test applies to the case at bar,
respondent concedes that petitioner has a “private interest” in
her comm tnent, although it downplays the extent of that
restriction on her liberty (RB at 8-10). Any restriction on a
person’s liberty is a serious matter, and | eads to the many
coll ateral |egal consequences identified in the initial brief at
30- 32.

Respondent argues that there is no “risk of an erroneous
deprivation” of petitioner’s liberty interest, and that the
“probabl e value” of requiring full Anders review of comm t nent
appeal s “weighs heavily in the state’s favor” (RB at 10-11). Not

so. Even though the vast mpjority of appellate assistant public

429 U. S. at 335.

’Li kewi se, the term nation of parental rights cases cited by
respondent are inapplicable.



def enders are conscientious, sonetines reversible errors do go

unnoticed. See, e.g., Davis v. State, 775 So. 2d 350 (Fla. 2

DCA 2000) (illegal 29.3 nonth sentence for m sdeneanor reversed

on Anders brief); Langford v. State, 773 So. 2d 108 (Fla. 5'" DCA

2000) (excessive split sentence totaling 22 years for second

degree felony reversed on Anders brief); Aquil v. State, 768 So.

2d 523 (Fla. 2" DCA 2000) (unconstitutional nmandatory m ninmum

sentence reversed on Anders brief); and Benning v. State, 768 So.

2d 478 (Fla. 2" DCA 2000) (illegal sentence under Heggs V.
State, 759 So. 2d 620 (Fla. 2000) reversed on Anders brief).

Thus, the appellate courts of this state have reversed
illegal sentences at least four tines in the last six nonths of
cal endar year 2000, even though court-appoi nted appel |l ate counsel
did not raise the errors in a nerit brief.

In the involuntary conm tment context, there is a great
“probable value” in requiring full Anders review of the
comm t ment decision, to ensure that appellate counsel has not
m ssed an issue which may lead to the client’s discharge from
conmmi t ment .

Li kew se, there are no “fiscal or admnistrative burdens” in
requiring the appellate courts of this state to enploy ful
Anders review of involuntary comm tnent appeals. The nunber of
Baker Act appeals is not large (15 out of over 5000 cases in the

First District), and so the added burden on the five appellate



courts woul d not be significant.

Next, respondent asserts that petitioner has no broader due
process rights under the Florida Constitution than under the
federal constitution (RB at 13). Respondent neglects to

acknow edge that this Court in Shuman v. State, 358 So. 2d 1333

(Fla. 1978) (cited in the initial brief at 11-12 and 13-14) held
t hat “nmeani ngful appellate review of a commtnent decision is
mandated as a function of equal protection and due process (art.
I, 89, Fla. Const.), and access to courts (art. |, 821, Fla.
Const . ).

It is certainly acceptable to petitioner if this Court wants
to require the appellate courts to use the full Anders procedure
in reviewng commtnent orders, as a function of federalism under
the state constitution.?

In attenpting to rebut petitioner’s argunents that four
other states require full Anders review of conm tnent decisions,
respondent argues at sonme length that the present Anders
procedure in crimnal appeals is “inherently illogical” and has
been “pointedly criticized” (RB at 15-16), attaches a copy of a
law review article as an appendix to its brief, and then suggests
that this Court adopt the Oregon procedure (RB at 19).

It is not necessary or desirable for this Court to debate

3see, e.g., Martinez v. Court of Appeal of California, 528
U S 152 (2000) (state may allow appellant in direct crimnal
appeal to represent hinself under its state constitution).

5



the wi sdom of the current Anders procedure in crimnal appeals to
decide the instant narrow |l egal issue. That may be left to the
appropriate rules commttees.*

But then, surprisingly, respondent finally admts that this

Court has the power to require the full Anders procedure in non-

crimnal appeals (RB at 17), but suggests that it be reserved for

only those who are commtted to institutions, and “spot-checking”
the record woul d be adequate for those comnmtted to | ess
restrictive settings (RB at 18). |In any event, petitioner was
commtted to an institution, so respondent’s “spot-checking”
proposal would not apply to her.

Respondent again neglects to consider the many coll ateral
| egal consequences identified in the initial brief at 30-32,
which flow fromany conmm tnent order, whether to an institution
or not.

Finally respondent fails to realize that three other states
have applied the crimnal effectiveness of counsel standard to
comm tment hearings, as a function of the “flexible nature” of

due process, as argued in the initial brief at 29-30.°

‘See, e.g., Amendments to Florida Rules of Appellate
Procedure, 25 Fla. L. Wekly S835 (Fla. Cct. 12, 2000), in which
this Court declined to adopt “conprehensive rules regarding the
filing of Anders briefs.”

*Respondent has acknow edged the “flexible nature” of due
process (RB at 12).



1 CONCLUSI ON
Based upon the argunents presented here, as well as in the
initial brief, petitioner respectfully asks this Court to hold

that the procedures of Anders v. California apply to appellate

review of an involuntary comm tnent order.
Respectful ly subm tted,
NANCY A. DANI ELS

PUBLI C DEFENDER
SECOND JUDI CI AL CIRCU T

P. DOUG.AS BRI NKVEYER

Fla. Bar no. 197890
Assi st ant Publ i c Def ender
Leon County Courthouse
Suite 401

301 South Monroe Street

Tal | ahassee, Florida 32301
(904) 488-2458
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