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PRELI M NARY STATENMENT

The record on appeal consists of 31 vol unes. Vol une nunbers
w ||l be designated using Arabic nunerals. Volunmes 1-3 contain
copi es of docunents fromthe court file, and are nunmbered pages

1 through 534. These volunes will be designated in the brief as



"R'. Volumes 4 through 31 contain the transcripts of pretrial

hearings and the trial, and are nunbered pages 1 through 3267.

These volumes will be designated in the brief as "T". The
Appellant will be referred to as M. Spann.
1

STATEMENT OF THE CASE

On Decenber 16, 1997, the Grand Jury for the Nineteenth

Judicial Circuit, inand for Martin County, Florida, returned an



| ndi ct ment agai nst Appellant, Anthony Spann and Lenard Janes
Philmore, for the offense of First Degree Murder contrary to
section 775.04(1)(a), 775.087 and 777.011, Florida Statutes
(1997), for the death of Kazue Perron on or about Novenber 14,
1997. (1,R3) M. Spann was also indicted for the offenses of
Conspiracy to Conmit Robbery with a Deadly Wapon contrary to
section 812.12(1), 812.13(2), and 777.04, Florida Statutes
(1997); Carjacking with a Deadly Wapon contrary to section
812.133(1),812.133(2)(a) and 777.011, Florida Statutes (1997);
Ki dnappi ng contrary to section 787.01,775.087, and 777.011,
Florida Statutes (1997); Robbery with a Deadly Wapon contrary
to section 812.13(2)(a) and 777.011, Florida Statutes (1997);
and Grand Theft contrary to section 812.014, Florida Statutes
(1987). (1, R3-4)

On January 2, 1998, M. Spann noved for a severance of his
case fromthat of his co-defendant, M. Philnore. (1, R14-15, 42-
43) The notion was granted by the trial court on June 23, 1999.
(1, R102)

A jury trial comenced on April 11, 2000. (1, R262) A
m strial was declared on April 17, 2000. Volunes 8 through 15
of the record contain the transcripts of the mistrial.

A second jury trial comenced on May 16, 2000, with the
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Honor abl e Cynt hi a Angel os, circuit judge presiding. Volunes 16-



29 of the record contain the transcripts of this trial
During the course of the trial, the trial court conducted
hearings on the adm ssibility of expert opinion relating to
handwriting. (21, T2104;25) Defense counsel requested that the
state's handwiting expert be prohibited fromtestifying as to
the causes of the different handwiting in the sanples given by
M. Spann because they had already agreed that the piece of
evidence the state sought to admt had been witten by M.
Spann. (21, T2105-2132;24,T2374-76) On May 19, 2000, the tria
court conducted a Frye hearing on the paraneters of the expert's
opi nion. (24,T2370-2378)
Testinmony at the Frye hearing was received on May 22, 2000.
(25, T2545-2582) Lamar Ml ler testified that he is a handwiting
exam ner who was enployed by the state to exam ne sone letters
purportedly sent by M. Spann to Philnmore at the jail.
(25, T2546-57) The question of distortion arose in the context
of this exam nation. According to MIller, a known sanple of M.
Spann's handwriting showed distortion. Distortion is usually
the result of some type of inpairment or an intentional effort
to di sguise handwriting. (25,T2563) Defense counsel sought to
prohibit MIller fromtestifying that in his opinion, M. Spann
intentionally distorted his handwiting in order to disguiseit.
The trial court ruled that MIler was qualified as an expert.

(25,T2583) The trial



court found that the evidence of distortion was relevant. The
trial
3

court ordered that no nmention be made that the sanples were
obt ai ned pursuant to court order. The trial court also ruled
that the expert could testify as to the differences in the
handwiting and the possible reasons for it. The trial court
ruled that MIler could not specifically render an opinion that
the handwriting was intentionally disguised or testify that
there was a deliberate intent to deceive on the part of M.
Spann. (25, T2584- 2585)

On May 22, 2000, defense counsel noved for a mstrial based
on a violation of the trial court's ruling regarding the
testinony of the handwiting exam ner. (25, T2539-2545) The
trial court denied the notion. (25, T2542)

M . Spann waived any jury instructions on |esser included
of f enses. (28, T2964-68; 29, T3054-3060) On May 24, 2000, the jury
returned verdicts of guilty as char ged on each
count. (1, R303; 318-319; 29, T3152- 3153)

Def ense counsel advised the trial court following the
verdict that M. Spann wanted to waive the presentation of
mtigating evidence and waive a jury advisory recomendation
The trial court conducted hearings regarding these matters with

M. Spann on May 25, 2000 and May 30, 2000. (29,R3161-3179;



30, R3183-3196) On May 30, 2000, the jury was discharged. (30,
R3196- 3198) A penalty phase without a jury was then conducted.
(30, R3198-3222)

A Motion for New Trial was filed on June 5, 2000. (3, R345-
346)
The motion was denied on June 13, 2000. (3, R347)

4

The state's sentenci ng menorandumwas filed on May 31, 2000.
(1, R320- 336) M. Spann's sentencing nenorandum was filed on
June 1, 2000. (1, R337-339)

The trial court conducted a Spencer hearing on June 2, 2000.
(31, T3223-3256)

The trial court sentenced M. Spann to death on June 23,

2000. (31,T3261-3268) The trial court also sentenced M. Spann

to 15 years prison on Count VIII, conspiracy to commt robbery
with a deadly weapon; l|ife on Count |X, carjacking; life on
Count X, kidnapping; life on Count X, robbery with a deadly
weapon; and five years on Count XII, grand theft. (3, R357-

372; V31, T3265-3266) The trial court departed upward from the
recommended sentence in the sentencing guidelines based upon
t he unscored capital conviction. (3,R373-377,390;V31, T3265)
The trial court's witten sent enci ng or der was
cont enpor aneously filed during the sentencing on June 23, 2000.

(3, R378-391) The trial court found that five aggravating



factors were established beyond a reasonabl e doubt: (1) The
def endant was previously convicted of another capital felony or
a felony involving the use or threat of violence based upon M.
Spann's 1991 conviction for battery, his 1995 conviction for
shooting into an occupied dwelling and his 1999 conviction for
mansl| aughter; (2) the capital felony was conmtted while the
def endant was engaged in the
comm ssion of or flight after the comm ssion of a kidnapping;
(3)

5
the capital felony was commtted to avoid or the prevent a
| awful arrest or detection of a crinme for which the defendant
was convicted of; (4) the capital felony was commtted for
pecuni ary gain; (5) the capital felony was conmtted in a cold,
cal cul ated, and prenmeditated manner without any pretense of
noral or legal justification. (3,R378-385)

The trial court considered and found none of the statutory
mtigating factors. (3, R385-386) The trial court also
consi dered non-statutory mtigating evidence. The trial court
utilized the record, the Presentence Investigation (PSlI), and
the non-statutory mtigation proffered by M. Spann's counsel.
(3, R387)

The trial court found that (1) M. Spann was a good son,

brot her, and student, assigned little weight; (2) M. Spann did



not fire the shots in the nmurder, assigned very little weight;
(3) M. Spann had a good jail record, sonme weight; (4) M. Spann
was a good husband and father, slight weight; (5 M. Spann's
father was killed when M. Spann was between 2 and 4 years of
age, noderate weight. (3, R388-389)

A Notice of Appeal was tinely filed on June 26, 2000.
(3, R392) An Anmended Notice of Appeal was tinely filed on July

11, 2000. (3, R398)

STATEMENT OF THE FACTS

The testinmony presented at trial is summari zed as foll ows:

M chael Buss is the owner of a pawn shop |located in a strip
mal | in Royal Palm Beach. (22,T2180) On November 13, 1997,
around 1:30 in the afternoon, he was robbed by Leonard Phil nore
and Sophia Hutchins. (22,T2181) Philnmore and Hutchins entered
the store and pretended that they wanted to |ook at sone
jewelry. (22,T2184) Philnmore pulled out a gun and pointed it at
M . Buss' face. (22,T2184) Hutchins |ocked the door. (22,T2185)
Phil nrore demanded nobney. He then grabbed M. Buss and they

wrestled. (22,T2186) M. Buss was knocked down. (22,T2187)



Phi |l rore came behind himand tried to strangle himwith a cord.
(22, T2187) The phone rang and M. Buss said that it was his
alarm (22,7T2187) Phil more grabbed sonme guns and Hutchins
gr abbed sone jewelry fromthe safe. (22, T2188) M. Buss foll owed
them outside as they fled. (22,T2182) He observed them go
towards a dark conpact car that was either gray or black or
bl ue. (22,T2182) Nei t her Philnore or Hutchins got into the
driver's seat. (22,T2189) The car drove away. (22,7T2189)

Two handguns, a Taurus .380 and a G ock, were stolen from
the store. (22,T2182) A small anount of noney was al so taken.
(22, T2189)

Keyontra Cooper was a friend of Leonard Phil nore. (22, T2192)

7
She was dating him at the time of this incident. She was
arrested with himin an orange grove. (22,T2192) Cooper knew
M . Spann through Philnmore. (22,T2193)

On the evening of November 13, M. Spann and Phil nore cane
to Cooper's home and picked her up. (22,T2194) They went to get
sonething to eat, and then went to Sophia Hutchins' house
(22, T2194) \Wiile at Hutchins' house, Cooper saw Phil nore and
M. Spann in Philnore's bedroom (22,T2196) She saw that they
had two guns. Philnore had one of the guns and M. Spann had the
other gun in his hand. M. Spann had the G ock, which was

smal l er than the gun that Philnore had. (22,T2196-7) M. Spann



and Philmre were tal king, but they stopped when Cooper cane
into the bedroom (22,T2197)

Cooper, Toya Stevenson, Philnmore, and M. Spann |eft
Hutchin's house and went to the Inns of Anmerica hotel, where
t hey spent the night. (22,T2197) They used M. Spann's bl ue
Subaru for transportation. (22,T2198) M. Spann drove the car
because it had a standard transm ssion, and Philnore could not
drive a stick shift. (22,T2199) M. Spann and Phil nore both had
guns. (22, T2200)

The next norning, Cooper received a page on her beeper from
a friend, Ann Marie Border. (22,T2201) Ann Marie told her that
the police were | ooking for Philnmore. (22,T2201) Philnore told
M. Spann that the police were trying to find him Phi | nor e
said he
was broke and needed some noney to | eave town. (22,T2202,2210)

8

According to Cooper, M. Spann said to Philnore "You know
what we got to do." (22,T2202;2210) There was sonme di scussion
about |eaving town and Philnore asked Cooper if she would go
with him (22,T2203) Cooper agreed go. (22,T2203) Cooper and
Toya were taken honme so that they could get ready to go.
Phil more and M. Spann left. (22,T2203)

Cooper testified that she did not hear any discussions

bet ween Phil nore and M. Spann about robbing or killing anyone.



(22, T2210)

By Novenber 1997, Toya Stevenson had known M. Spann for six
or seven nonths. (23,T2342) On Novenber 13, 1997, she spent the
night with M. Spann, Philnmore and Cooper at a |ocal notel
(23,T2343) The next norning, Toya asked M. Spann for a ride
back to Rockledge, where she lived. (23,T2346) M. Spann
dropped Toya off at her aunt's house around noon. (23, T2346)
Phil mrore and Cooper were in the car when Toya was dropped off.
(23, T2346)

Toya was going to pack her things. M. Spann was going to
pick her up later to |eave. (23,T2347) Sonewhere between 2:30
and 3:00, Philmre and M. Spann arrived in a gold Lexus.
(23, T2347) M. Spann was driving. Toya got into the front seat.
(23, T2348)

Cooper was picked up at a Burger King. (23, T2343) Cooper
testified that she was picked up by a gold Lexus being driven by
M. Spann. (24,T2384) They then went to Sophia's house. (23,
T2349)

VWhen Toya asked about the car, M. Spann told her not to
Wor ry
about it. (23,T2350) Toya saw a namgazine with a mailing | abel
on

9

it in the car. (23,T2350) The nane on the mailing |abel was



"Kazue Perron". (23,T2350)

Cooper testified that she asked where the car cane from
(24, T2386) M. Spann told her not to worry about it; we got it.
(24,T2386) When Cooper pressed the issue, Philnore pointed at
the keys. (24,T2387) This neant to Cooper that they had either
bought the car or stolen it. (24,T2387)

VWil e they were near Sophia's house a chase started. The
chase eventually led to 195. (23,T2349;2351; 24,T2388) \When a
tire on the Lexus blew out, they all ended up running through an
orange grove. (23,T2352;24,T2390) St evenson was eventually
captured by the police in the grove. (23,T2352)

On Novenber 14, 1997, Officer WIllie Smth was working
undercover for the West Palm Beach Police Department posing as
a street |evel drug dealer. (24,T2396) At around 3:15 p.m, he
saw M. Spann driving a gold Lexus. (24,T2397) Officer Smth
knew that M. Spann had an outstandi ng warrant, so he signal ed
the surveillance officers that he had spotted M. Spann
(24, T2398) Smth saw M. Spann being pursued by the
surveillance vehicles. (24,T2398)

O ficer Jeffery Nathan began the pursuit. (24,T2400) After
following the Lexus through a residential neighborhood, the
chase reached 195. (24,T2404) On 195, the speeds were between
100 and

130 nph. (24, T2405) Nathan could not keep up with the Lexus and



10
| ost them at Pal m Beach Gardens. (24,T2407) A tape of Nathan's
radi o comrmuni cati ons was played to the jury. (24, T2409-2411)

Edward Merten was traveling down 195 about 3:30 p.m on
Novenber 14. (24,T2414) He was traveling about 100 nph on his
nmot orcycl e, when a gold Lexus went by himand alnost hit him
(24, T2415) Merten was nad, so he chased the car. (24,T2417)
The Lexus went off the road just at the Martin County |ine.
(24, T2417) Merten saw four people junp out of the Lexus and run
in to the orange groves. (24,T2418)

M. Merten called the police on his cell phone. (24,T2419)
A tape of Merten's 911 call was played to the jury. (24, T2420-
2429)

John Scarborough testified he is the owner of a grove
bordering 195 in Martin county. (24,T2430) On Novenber 14, he
and his hired hand, Lucas Young, were trapping hogs in the grove
when he saw some people cone into the grove from the road
(24, T2432) Scar borough
and Young approached the black nmen to see what was going on.
(24, T2433) Scarborough described one of the people as a tall,
large man wearing a bunch of gold jewelry on his neck.
(24, T2433) The other man was smaller and had gold teeth.
(24, T2433) Both nmen were out of breath fromrunning. (24, T2433)

M . Scarborough identified M. Spann as the man with gold teeth.



(24, T2434)

The nen said that they were being chased by the police for
speedi ng. (24,T2435) When M. Scarborough questioned that, the
men

11
said that they were being chased for drugs. (24,T2435) About
this time two black wonmen canme over the creek. The sound of a
hel i copter was audi ble. (24, T2436)

M. Spann offered to pay M. Scarborough to get hi mout of
the grove. (24,T2436) Scar aborough refused. (24, T2436) The
bl ack nen then noved around the truck to the opposite side from
t he approaching helicopter. (24,T2436) Young saw two guns in
Phil nore's pants. He told Scarborough he had seen them
(24, T2437) Scarborough told the men to hide in the creek brush
and that he woul d | eave. (24,T2438) When they ran off, he eased
out. (24,T2438) Scarborough then called 911 on his cell phone.
(24, T2438)

Scar borough net with the troopers up by the road and tried
to assist themin their search of the groves. (24,T2439) The
search involved a bunch of dog teanms and |asted all night.
(24, T2439)

On Monday, Scarborough borrowed sonme netal detectors from
a friend and used themin the ditches in the grove. (24, T2445)

A pistol was found in about 12 inches of water.(24,T2446) A



Mot or ol a beeper was al so found. (24,T2446) O ficer John Wi ght
went to the grove and recovered the gun and beeper. (24, T2467)
A further search of the same body of water yielded a second gun.
(24, T2468)

Li eutenant John Wardle was in charge of the tracking
investigation in the grove. (24,T2448) The manhunt | asted six
hours and resulted in the arrest of Philnmre, M. Spann, Cooper
and

12
St evenson. (24, T2445) Money in the amunt of $464.12 and
jewelry
was recovered from Phil nore. (24,T2460) Money in the anmount of
$545. 00 was found on M. Spann. (24, T2464)

Detective John Cunm ngs interviewed M. Spann. (24, T2460)
M. Spann said his name was Janes Anderson. (24,T2460) After
being arrested, M. Spann was interviewed at the jail.
(27,T2816) A tape of that interview was played to the jury.
(27, T2816-2842) That interview is summarized as foll ows:

M. Spann stated that he had spent the previous night in a
notel with Cooper and Stevenson. (27,T2818) After the girls were
dropped of f the next day, he and Phil nore went to Sophia's house
on Third Street. (27,T2818) M. Spann did not stay there | ong.
He then went to his aunt's house on Adanms street. (27,T2819)

M. Spann drove his Subaru there. (27,T2819) M. Spann



esti mated he got there between noon and 1:00 p.m (27,T2819)

About an hour or two later, Philnore cane to Adans Street
driving a white Lexus. (27,T2820;2830) M. Spann asked how
Phi |l nrore got the Lexus. Philnore did not give an expl anation but
did nmention trading sone dope. (27,T2820;2828) He and Phil nore
left to go pick up Stevenson and Cooper. (27,T2820) When the
four of them were going to Sophia' s house, they saw a van with
police in it. (27,T2821) M. Philnore was driving. At this
poi nt the chase occurred. (27,T2822) M. Spann took off because
he knew he had an outstanding warrant and so did Philnore
(27, T2833)
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M. Spann stated that he had nothing to do with the
carj acki ng
and that he had never seen Ms. Perron. (27,T2822) M. Spann
stated that Philnmore can drive the Subaru. (27,T2825) M. Spann
did not know how the Subaru ended up in Indiantown. (27, T2826)
He | et everyone drive it. (27,T2826) He thought Sophia m ght
have taken it, because she had asked for the keys and he had
given themto her. (27,T2832;2835)

The Lexus was tested for the presence of bl ood. (24, T2473)
Suspect ed bl ood was found on the left front seat, the back of

the driver's seat, and on the passenger door control panel



(24, T2475)

Jean Cl aude Perron lives in West Pal mBeach. (22,T2213) He
was married to the victim Kazue Perron. (22,T2214) On Novenber
14, 1997, he as M's. Perron went to the Lexus deal ership to have
her car serviced. They then returned home and had |unch
together. (22,T2216) After lunch, Ms. Perron left to pick up
an el derly Japanese friend, who |ived on Elizabeth Street in the
Square Lake devel opnent, and another person. She was going to
take themto a mall. (22,T2217) Ms. Perron |left around 1:00
p.m in her gold Lexus. (22,T2219) Ms. Perron did not return
home. (22,T2220) Ms. Perron's body was eventual |y discovered
in Martin County. (22,T2224) Ms. Perron's wedding ring was
mssing . (22,T2224)

Martha Solis was enpl oyed as a housekeeper in the Square
Lake devel opment in Palm Beach County. (22,T2226) Solis was
wor ki ng on
Novenmber 14, 1997. (22,T2227) In the afternoon, she left to
pi ck
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up lunch for the |lady she worked for and herself. (22,T2227)
Solis left around 1:00. (22,T2227) As she was traveling down
El i zabeth Street, Solis saw an old blue car in the driveway of
a house. (22,T2229) The driver of the car was a slim black

man. He was not real dark. (22,T2230) Solis saw another man



runni ng, who was really black. (22,T2230) The man who was were
runni ng was big, and wore a big, gold chain. (22,T2231) The man
was running froma red house. (22,T2231) Wen Solis was about
hal f way down El i zabeth Street, the ol der, blue car pulled out in
front of her. (22,T2231) She saw a Lexus behind her, but did
not see who was driving it. (22,T2231) She saw a white or yell ow
woman in the Lexus. She had short, dark hair, and was wearing
shorts. (22,T2231) The Lexus kept honking the horn. (22,T2233)

Detective Richard Carl showed pictures of M. Spann and
Philmore to Carol WMajerczak, a security guard at Lake Park
(278, T2875) Maj ercazk was al so shown t he phot ographs of Sophi a,
St evenson, and Cooper. She was unable to identify them as being
in the neighborhood at the time Ms. Perron was kidnapped.
(28, T2876) She saw two black males in a gold Lexus. (28, T2879)
She saw a bl ue-gray Subaru right behind the Lexus. (28, T2879)
She thought she saw two bl ack females in the Subaru. (, T2880)

The body of Kazue Perron was discovered off New Caul ki ns
Road in Martin County on Novenmber 21, 1997. (24,T2480) Caul kins
Road
runs from Pal m Beach through I ndiantown and into Okeechobee.
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(24,T2481) The body was found in a drainage canal in a renote,
i solated, agricultural area. (24,T2482-85)

Dr. Frederick Hobin perforned the autopsy on Ms. Perron



(25, T26114- 2620; 2634-35) The body was quite deconposed. Ms.
Perron was identfied by her clothing and dental records.
(25, T2614) Ms. Perron died of a gunshot wound to the forehead.
(25, T2618; 27, T2801)

A . 380 shell casing was found at the edge of the canal.
(24, T2485- 2488) There appeared to be blood on the roadway.
(24, T2490) A projectile was found enbedded in the road.
(24, T2494)

Earl Ritzline is a forensic crimnalist at Indian River
Community Col | ege. He perforned PCR DNA testing on the suspected
bl ood found in the area of the canal where the body was found,
suspected blood found in the dirt on the roadway, and the
suspected bl ood taken from the Lexus. (24,T2529-2523) All of
the suspected bl ood sanples were consistent with having cone
from Ms. Perron. (24, T2523) One of the swabbings from the
Lexus was a m xture of Ms. Perron's DNA and sone other DNA.
(24, T2523)

M chael Kelly, a forensic firearmexpert, exam ned t he shell
casing, the recovered projectiles, and the guns found in the
grove. (25,T2594-2606) He deterim ned that the Taurus had fired
the bullet recovered from Ms. Perron. (25, T2605)

Detective Gary Bach is the only investigative officer in
| ndi antown. (22, T2252) On Novenmber 14, 1997, at about 2p.m, he
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received a call that the First Bank of |Indiantown had been
robbed. (22,T2253) Detective Bach was able to get a description
of the robber from the w tnesses. (22, T2254) Based on that
information, Detective Bach prepared a photopak containing
Phil nore's picture. (22,T2254) The photopak was shown to the
victim Sandra Macguire, who was a bank teller. (22,T2254, 2257)
Macguire identified Philnmore as the robber. (22, T2256)

Sandra Macguire was a teller at the First Bank of | ndi ant own
on Novenber 14, 1997.(22,T2259) She was getting noney from a
custonmer, when a man took it out of her hand. (22,T2261) The
customer was Cathy Donnelly. She was making a deposit of
approxi mately $1100.00 for Burger King (22,T2262;2266) The nman
t ook $1000. (22,T2262;2267)

Macgui re descri bed t he man who t ook the noney as bl ack, 6'5"
tall, heavy build, and wearing |ight colored clothing.
(22, T2263) Donnelly described the man as being big, wearing a
white muscle shirt and blue jeans. (22, T2267) The nman was bl ack.
(22, T2268)

Donnelly saw the man |eave the bank and get into the
passenger side of a blue car. (22,T2268) There appeared to be
anot her black male driving the car. (22,T2269)

I n Novenber 1997, Lyle Lindsey was |living at the |Indi ant own
Marina on his boat. (22,T2240) On Novenber 14, he went to | unch

with a friend. (22,T2241) About 2:00 P.M, he was headed hone



on Famel Road. (22,T2241) As M. Lindsey turned onto Fanel
Road, a
17

car sped up and passed him on the nedian divider. The car was
driving erratically and throwi ng up stones. (22,T2242) The car
was a smal | grayish/blue Subaru. (22,T2242) Another car came up
behind him It was also being driven erratically. (22,T2243)
Li ndsey followed this car all the way to the Indi antown Mari na.
(22, T2243) Just before they reached the marina, the car pulled
to the right and stopped. (22,T2243) The car turned around and
drove off. (22,T2244) M. Lindsey identified the second car as
being Ms. Perron's Lexus. (22,T2246)

Li ndsey | ater | earned that the First Bank of Indi ant own had
been robbed. (22,T2248) Lindsey called | aw enforcenent. He was
| ater asked to |ook at a car found abandoned off Fanel Road.
(22, T2249) The car was the blue Subaru. (22,T2249)

Leo Gonmez was al so i n I ndi ant own on Novenber 14, 1997 around
2:00 in the afternoon. (23,T2280) He was right beside the bank
when he observed a nunber of peopl e standi ng outside. (23, T2281)
As he was driving down Fanel Road, he was al nost struck by
anot her car. (23,T2282) M. Gonez saw two black nales in the
car. (23,T2282)

Deputy Steve Wngate responded to the call fromthe bank

and



issued a BOLO at 1:58 p.m (23,T2289) Deputy Wngate then went
to the area of Booker Park. Later he went to Fanel Road.
(23, T2290) As he drove down Fanel Road, he saw a gouge in the
grass. (23,T2292) He got out of his car and went down the
trail. He
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di scovered a bl ack Subaru. (23,T2294) There was noney in the
area of the car. (23,T2294)

No fingerprints were found at the |[|ndiantown Bank.
(23, T2299-2307) Crine Scene Technician Rebecca Bagley went to
the | ocati on of the Suburu. She recovered a white T-shirt from
the roadway. It appeared to have blood on it. (23,T2308) She
collected a ten dollar bill and the tenporary tag fromthe car.
(23, T2312) The name Folia Spann appeared on the title and
registration to the Subaru. (23,T2319) A deposit slip fromthe
First Bank of Indiantown from Fast Food Enterprises for $1100
was found inside the car. (23, T2324)

Folia Spann testified that she was married to M. Spann.
(23, T2326) In Cctober or Novenber of 1997 she and M. Spann had
purchased a 1986 Subaru in Broward County. (23,T2327) At the
time the car was seized in Martin county by | aw enforcenment, the
title had not yet transferred to her. (23,T2328) The Subaru was
a stickshift. (23, T2328)

Ms. Spann knew Philnore was a friend of her husband.



(23, T2329) Ms. Spann was not aware of M. Philnmre ever
driving the Subaru. (23,T2329) To her know edge there was only
one set of
keys to the car. (23,T2329)

VWhen the robbery at [|ndiantown occured, Ms. Spann was in
Leon County. (23,T2330) She did not return to Martin County
until Decenber 6, 1997. (23, T2330)
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Leonard Philnore testified that he had been convicted of the
first degree nmurder of Ms. Perron. (26,T2654) He was awaiting
sentenci ng. (26, T2654)

Phil more knew M. Spann. He had known him for ten years.
(26, T2654)

Phil more testified that on Novenber 13, 1997, he and Sophi a
Hut chi ns robbed a pawn shop. (26, T2656) According to Phil nore,
M. Spann found the store the day before. (26, T2656) Phil nore,
Hut chins and M. Spann were going to split the proceeds of the
robbery. (26, T2657) M. Spann drove the getaway car. The
getaway car was M. Spann's Subaru. (26,T2662) Philnmore could
not drive the car because it was a stick shift. (26, T2660)

M. Spann was angry about the small amount of the proceeds
from the robbery. (26,T2663) There was not enough noney to
| eave town. (26, T2663) Because of this, Philnore and M. Spann

made plans to rob a bank. (26, T2663)



Four guns were obtained in the robbery of the pawn shop.
Phi |l nrore kept one of the guns. That gun was the nurder weapon.
(26, T2664) M. Spann kept a gun, Sophia kept a gun, and the
ot her gun was sold to a pawn shop. (26, T2664)

After the pawn shot robbery, Philnmre and M. Spann picked
up their girlfriends and went to a hotel. (26,T2667) Wile the
girls were out, M. Spann and Phil nore di scussed robbi ng a bank.
(26, T2668) M. Spann said that they would need to get another
car
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to get away from the bank, and to use to go to New York.
(26, T2669) They would use the Subaru to commt the bank
robbery, and then ditch it because it would be hot. (26, T2670)

The next day, they dropped off the girls. The plan was to
pi ck themup | ater and | eave. (26, T2675) M. Spann and Phil nore
t hen di scussed howto get a car. (26,T2676) They deci ded to get
a car from a woman while she was getting out of her car.
(26, T2676) M. Spann said that they would have to kill the
person so that they could not be identified. (26, T2676)

They first went to the Palm Beach Mll, but were
unsuccessful in gettng a car. (26, T2677) They rode around for
awhi | e, and al nost got another car, but the wonen got too far
away from them before they could do anything. (26,T2678) They

foll owed another car to North Lake shopping center, but could



not get it. (26, T2679)

M . Spann then said that he knew of a nice nei ghborhood, so
t hey headed toward it. (26,T2679) At this point, they saw Ms.
Perron and the gold Lexus. (26,T2679) They followed her to the
driveway of a residence. (26, T268)

Phil nmore ran up to the car as Ms. Perron was getting out.
(26, T2680) He asked for her phone. He then pointed his gun at
her
and ordered her back into the car. (26,T7T2680) Perron and
Phil nore then got into the car and left. (26, T2680)

M. Spann was in the Subaru and Philnore was in the Lexus
with Ms. Perron. They then drove towards | ndi antown. (26, T2681)
Duri ng
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the ride, Ms. Perron was nervous and crying. (26,T2682) She
offered Philnmore her jewelry, because she did not have any
noney. (26, T2682) Philnore took her wedding rings. (26, T2683)
Philmore |ater threw the rings away after M. Spann said that
the jewelry would get Philnore in trouble. (26, T2683)

After driving through Indiantowmn two tinmes, Philnore
suggested that they go down a road he had seen. (26,T2683) M.
Spann and Philnore drove down the road. They then stopped and
got out with Ms. Perron. (26,T2683) After they got out of the

cars, M. Spann nmade a motion with his hand that Philnore



interpreted to nmean "let's do it." (26, T2684)

Phil nrore asked Mrs. Perron to go to the edge of the canal.
(26, T2685) She refused to do this and instead wal ked towards
Phil more. (26, T2686) Philnore raised his arm and shot her in
t he forehead. (26, T2686) Philnore used the gun that he had kept
fromthe robbery of the pawn shop. (26, T2686)

According to Philnmre, M. Spann junped out of the car and
asked hi mwhat happened. (26, T2686) M. Spann had wanted to use
his gun also. (26,T2687) Philnore then picked up Ms. Perron's
body and threw it in the canal. (26, T2687) Philnore got bl ood
on
his shirt. (26,T2687)

As t hey headed back toward | ndi antown, M. Spann sai d he was
going to rob a bank. (26,T2687) Philnore's job was to go into
t he bank and get the noney while M. Spann waited in the car.
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(26, T2688) M. Spann gave Philnmore his T-shirt. (26, T2687)

They went to the bank. (26, T2689) Phil nmore went in and
snat ched sone noney fromthe hand of a customer at the counter.
(26, T2689) He got ni ne hundred and sonme odd dollars. (26, T2689)

He and M. Spann then drove away. They ditched the Subaru,
pi cked up the Lexus, and went to get the girls. (26,T2690)

The nmoney found on Philnore at the time of his arrest was

fromthe bank robbery. (26,T2694)



VWhile inthe Martin County Jail, he and M. Spann woul d pass
letters back and forth to each other. (26,T2695) Phi | nore
identified M. Spann's handwiting. He also identified two
letters that M. Spann sent to him (26, T2697) M. Philnore
read one of the letters to the jury. In the letter, M. Spann
asked Philnore to testify that he was not present during the
nmur der and robbery. (26, T2698-2699)

Phil mrore had not received anything fromthe state for his
testimony. (26, T2699) Phil nore said he testified because he
felt bad about what had happened. (26, T2700) Philnore also said
he testified because he heard that M. Spann was calling hima
big dummy in the jail. (26,T2701) M. Spann was saying that
Phil more would do what M. Spann wanted him to do because
Phil rore was dunmb. (26, T2701)

Crime Scene Technician Rebecca Bagley traveled the routes
bet ween Sout heast Elizabeth Avenue in Lake Park, New Caul ki ns
G ove
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Road (where the nmurder occured), the bank in I ndiantown, and the
punp station off Fanel Road. (27,T2791) The distance fromthe
site of the abduction to Caulkins Road was 31.2 mles with a
driving time of thirty-three mnutes. (27,T2793) The distance
from Caul kins Road to the punp station was 3.8 mles with a

driving time of seven mnutes. (27,T2793) The bank was 4/ 10t hs



of a mle fromthe punp station. (27,T2793) It was 30.6 mles
fromthe punp station to Toya Stevenson's house. (27,T2794)

Tom Ranew, an i nvestigator with the State Attorney's offi ce,
drove the distances between Adanms Street and Stevenson's
residence. It was 3.6 mles. (27,T2844) The distance from
Sophia's house to Adans Street was 1.1 mles. (27,T2847) The
di stance from Sophia's house to the punp station on Fanel Road
was 35.6 mles with a driving tinme of 43 mnutes. (27, T2847)

By joint stipulaton, the videotaped testinony of WIlie Al na
Brown was presented to the jury:

M. Spann is Ms. Brown's grandson. (28,T2884-85) At the
time of the trial, Ms. Brown was |living with her daughter in
Tal | ahassee. I n 1997, she had lived in a small house on Adam s
Street in West Pal m Beach. (28,T2886) According to Ms. Brown,
M. Spann did not visit or stay with her on Novenber 14, 1997.
(28, T2889) M. Spann would conme there to get his mil.
(28, T2889) He woul d never stay |long. (28, T2990)

Ms. Brown renmenbered that there was another small house
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behi nd her house. (28, T2893) It was like a little apartnent
with a bat hroomand kitchen. (28, T2894;2896) Ms. Brown di d not
know if M. Spann was living there. If he did |live there, she
did not know about it. (28, T2894-95)

Lamar Mller is a forensic docunent exam ner. (28,T2901)



He was asked to examine a letter, Exhibit 65, to determne if it
was witten by M. Spann. (28,T2907) M. MIller conpared that
letter to two other documents, which were requests to jail
personnel that were wwitten by M. Spann while he was in jail.
(28,T2908) M. MIller also used several pages of handwiting
sanples that M. Spann had witten for an investigator with the
State Attorney's O fice. (28, T2908) It was MIler's opinion
that M. Spann was the author of Exhibit 65. (28, T2912)

VWhen M. M Il er conpared the jail requests with the witing
sanple that M. Spann had witten for the investigator, Mller
noted that the handwiting was different. This indicated to
MIler that M. Spann is capable of witing in different styles.
(28, T2913)

M. MIller also went to the jail to obtain handwiting
sanples from M. Spann. (28,T2914) Mller felt that the upper
case witing sanples that M. Spann did in his presence were
different fromthe
ot her sanples. (28,T2915) Mller felt that M. Spann used nore
pen pressure and gripped the pen tighter. M. Spann seened to
be paying nore attention to the actual act of witing as opposed
to
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what was being witten. (28,T2916) MIller's opinion was that

M. Spann seened to be witing deliberately. (28,T2916) Mller



asked M. Spann to wite nore quickly and M. Spann replied that
he was writing as fast as he could wite. (28, T2916)

Over defense counsel's objection, MIler stated that in his
opinion the sanples done in his presence were distorted
handwiting. Distorted handwiting is handwiting that is not
characteristic of M. Spann's normal handwiting. (28, T2918)
According to MIler, distorted handwiting is usually caused by
illness, influence of alcohol or drugs, or as a result of a
del i berate act. (28,T2919) M. MIller did not believe, based
upon hi s observations, that M. Spann was ill, injured, or under
the influence of drugs or alcohol. (28,T2920) Mller adnmtted
that he did not know that M. Spann was taking the drug El avi

at the time MIIler obtained the handwiting sanples. (28, T1935)
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SUMVARY OF THE ARGUNMENT

The trial court erred in allowing the testinmny of Lanmar
Mller, a forensic docunent exam ner. The handwiting analysis
perfornmed in this case and the opinions rendered regarding this
analysis do not neet the <criteria for admssibility as
scientific evidence under the Frye standard and shoul d have been
excluded. The error in admtting the testinony is not harnl ess,
because it was evidence of other bad acts and put M. Spann's
character in issue even though he had not testified.

The trial court commtted reversible error by failing to
adequately follow the procedures with respect to M. Spann's
wai ver of mtigation in the penalty phase of the trial. The
trial court failed to obtain an adequate proffer from defense
counsel of the available mtigation, and as a result M. Spann's
personal waiver of this mtigation was al so i nadequate.

The trial court committed reversible error in finding that
M . Spann had freely and voluntarily nmade a know ng and
intelligent waiver of the advisory jury in the penalty phase of
the trial, where the trial court's colloquy with M. Spann was
i nadequat e. The trial court also abused its discretion by
allowing M. Spann to waive the advisory jury. The trial court
shoul d have excersised its discretion and required M. Spann to

have an advisory jury.



The trial court inproperly found and considered M. Spann's
27
conviction for m sdeneanor battery as an aggravating factor
pursuant to Section 921.141(5)(b), Fla. Stat. A m sdenmeanor
conviction cannot be used as an aggravating factor. This was
reversible error.

The trial court conmtted reversible error in considering
separate aggravating factors for during the comm ssion of a
fel ony (kidnapping), pecuniary gain and avoid arrest. These
aggravating factors involve the sane aspect of the crine, and
therefore cannot all be considered as separate aggravating
factors.

The trial court commtted reversible error by failing to
consider and weigh all the mtigating evidence contained in the
record. Even though M. Spann waived the presentation of
mtigating evidence, the trial court in its sentencing order
made the determ nation that it would consider the non-statutory
mtigation proffered by defense counsel and the non-statutory
mtigation found in the P.S.I. The trial court failed to
consi der and wei gh nineteen areas of mtigation contained in the
proffers by defense counsel and the P.S.I.

The trial court abused its discretion with respect to the
wei ght assigned to the mtigating factors. Because the tria

court relied on an inadequate proffer regarding the non-



statutory mtigating factors, the trial court abused its

di scretion in the weight assigned to this mtigation.
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ARGUMENT
| SSUE |

THE TRI AL COURT ERRED I N RULI NG THAT

HANDWRI TI NG ANALYSIS SATISFIES THE

FRYE STANDARD FOR ADM SSIBILITY AND

IN PERM TTI NG THE STATE TO | NTRODUCE

TESTI MONY THAT CERTAIN HANDWRI T1 NG

SAMPLES SHOWED EVI DENCE OF | NTENTI ONAL

DI STORTION OF THE HANDWRI TING I N AN

ATTEMPT TO DI SGUI SE THE HANDWRI Tl NG

SO AS TO PREVENT COWMPARI SON

One of the issues in this case revolves around a |l etter that

was written by M. Spann that he sent to the co-defendant,
Phil nore during their incarceration in the jail. The discovery
of this letter was the reason the trial court ordered a m stri al
in the first trial. Following the mstrial, the parties sought
to determne if M. Spann authored the letter. Defense counse
ultimately stipulated that M. Spann wote the letter. Defense
Counsel then sought to exclude the state's presentation of the
testimony of Lamar M Il er, a foresic docunent examn ner. Defense
counsel sought to exclude this testinmony for three reasons: the

"science" of handwiting analysis did not neet the Frye standard

for adm ssibility; defense counsel had stipulated that M. Spann



authored the letter; and any testinmony relating to "distortion"
was i nperm ssible evidence of bad acts.

The adm ssion of M. Mller's testinmony was error. The use
of handwiting analysis and its acceptance as a "science" has
cone under scrutiny by the judicial systemin recent years. A
nunmber of
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courts have rejected the use of handwiting analysis. This Court
must now det ern ne whet her handwiting analysis neets the Frye

test for adm ssibility in the Florida courts.

A.  THE STANDARDS FOR ADM SSIBI LI TY UNDER FRYE AND DAUBERT

The courts of this country have adopted one of two standards
by which the adm ssibility of scientific evidence is determ ned.

The first of these standards was enunciated in Frye v. United

States, 293 F. 1013 (D.C. Cir. 1923)(hereafter referred to as
Frye). Under Frye, in order to introduce expert testinony
deduced froma scientific principle or discovery, the principle
or discovery " nust be sufficiently established so as to have
gai ned general acceptance in the particular field in which it

bel ongs." Frye, 293 F. at 1014. In Ramrez v. State, 651 So.

2d 1164 (Fla. 1995), this court reaffirmed that the Frye
standard will be utilized by the courts in Florida. Ram rez

al so set forth a four step process for trial judges to use in



appl yi ng Frye.

According to Ramirez, the trial judge nust first determ ne
whet her such testinony will assist the jury in understandi ng the
evidence or determning a fact in issue. Second, the trial
judge nust deci de whether the expert testinmony is based on a
scientific principle or discovery that 1is "sufficiently
establ i shed to have gai ned general acceptance in the particular
field in which it belongs.” The third step in the process is
for the trial judge to
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det erm ne whet her a particular witness is qualified as an expert
to present opinion testinmony on the subject in issue. Fourth,
the judge may then all ow the expert to render an opinion on the
subj ect of his or her expertise. It is then up to the jury to
determine the credibility of the expert's opinion. The jury may
ei ther accept or reject the expert's opinion. Ramrez, 651 So.
2d at 1167 (citations ommitted).

The second of these standards was enunciated by the United

St ates Supreme Court in Daubert v. Merrell Dow Pharmaceuticals,

Inc., 509 US. 579, 113 S. C. 2786, 125 L.Ed.2d 469

(1993)[ herafter referred to as Daubert]. Under Daubert, the
trial judge nust determ ne: (1) whether the expert is proposing
to testify to scientific knowl edge and (2) the testinmony wil

assist the trier of fact to understand or determne a fact in



i ssue. According to Daubert, the trial court will have to make
a "prelimnary assessnent of whether the reasoning or
nmet hodol ogy underlying the testinmony is scientifically valid and
of whet her that reasoni ng or net hodol ogy properly can be applied
to the fact in issue.” 1d.at 592-593.

I n Daubert the Court listed certain factors which the trial
court can consider when making the assessnment regarding
adm ssibility, such as whether or not the nethodol ogy has or can
be tested, whether it is subject to peer review and publicati on,
t he known potential rate of error and whether the techni que has
been
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generally accepted in the rel evant community.

The Frye test is, by definition, a conservative test.
Courts shoul d not accept scientific evidence unless the general
scientific comunity has tested wunderlying principles or
theories, as well as the techniques or applications of those
principles. The primary distinction between Daubert and Frye is
the requirenent under Frye that there be general acceptance
within the scientific community. The Frye test is considered to
be a nore stringent standard than the Daubert standard. It is

nmore difficult to neet the requirenents of Frye than Daubert.

B. THE STANDARD OF REVI EW




In reviewing the admi ssibility of scientific evidence this
Court has enployed a de novo standard of review as a matter of

| aw. Brimv. State, 695 So. 2d 268, 274 (Fla. 1997) ("This

means that the trial judge's ruling will be reviewed as a matter
of law rather than by an abuse of discretion standard... The
|atter standard would prohibit an appellate court from
considering any scientific material that was not part of the
trial record in its determ nation of whether there was genera

acceptance within the relevant secientific community. W find
that the abuse of discretion standard is incorrect...").
According to Ehrhardt, "Under this standard of review (de novo),
t he appellate court may exam ne scientific progress and evi dence

not considered by the trial
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court.” Charl es Ehrhardt, Florida Evidence, Sec. 702.3, p. 596
(2001). In conducting this review, this Court "... my exam ne

expert testinmony, scientific and legal witings, and judicial

opinions in making its determ nation." Hadden v. State, 690 So.

2d 573, 579 (Fla. 1997).

C.  THE INADM SSIBI LI TY OF HANDWRI TI NG | DENTI FI CATI ON

Handwiting identification falls into the category of

f orensic i dentification t hat seeks to est abli sh



i ndi vidualiztion. Individualization is the process by which an
object is determned to be distinct from all others in the
world. Individualization attenpts to answer questions such as
whet her or not a bullet can be traced back to the one and only
barrel that fired it, whether the bitemark was made by one and
only one mouth, and whether or not only one person wote
sonet hi ng. The ability to make individual determ nations
depends on the validity of several prem ses: that entities
exi st or contain unique, one-of-a-kind forms, that they |eave
unique traces; and that the techniques of observation
measur enent, and inference enployed by the forensic scientists
are adequate to link these traces back to the person or object
t hat produced them Handwriting identification attenpts to fall
within this category of individualization. The application of
Frye and Daubert to handwiting analysis denonstrates that
handwri ting
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identification should be rejected as a scientific field capable
of individualization.

In the early 1900's, the value of handwiting identification

was seriously questioned by the courts, as exenplified by the

New Yor k Appeals Court in the case of Hoag v. Wi ght,

The opinions of experts upon handwriti ng,
who testify from conparison only, are
regarded by the courts as of uncertain

val ue, because in so nmany cases where such



evidence is received witnessess of equal
honesty, intelligence, and experience
reach conclusion not only dianmetrically
opposite, but always in favor of the pary
who call ed them

It was not until the 1930's that handwiting identification
gai ned any nmeasure of respectability. This change of events is

attributable to the publication of a book, Questi oned Docunents,

by Al bert Osborn and the trial of Bruno Hauptmann, wherein M.
OGsborn rendered the opinion that Hauptmann was authored the
ransomnotes sent to the Lindbergh famly after the abducti on of
their child. For sixty years followng the affirmance of
Haupt mann's conviction, no appellate court opinions have
chal l enged the acceptance of handwiting identification.
Handwiting identification becane wuniversally accepted as
scientific and dependabl e.

A re-evaluation of handwiting identification has been
underway in recent years. The federal courts in particular have
undertaken a review of handwiting identification that has
dramatically altered the previously unquesti oned acceptance of
this
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type of identification. The judicial treatment of handwiting
identification has nmoved from bl anket acceptance to conplete
exclusion in certain cases. In one instance, during the trial of

Ti ot hy McVei gh, the court prohibited the use of handwiting



anal ysi s unl ess the governnent coul d establish through a Daubert
hearing that their evidence rested on a scientific foundati on.
The governnment declined to do so, and no testinmony from docunment

exam ners was presented at trial. See, United States v. Hines,

55 F. Supp. 2d 62, 69-70 (U. S. District Mass., 1999). It is now
time for this Court to reconsider the admssibility of
handwiting identification in the Florda courts.

In U.S. v. Starzecpyzel, 880 F. Supp. 1027 (S.D. New York,

1995), a Daubert hearing was conducted to determ ne the
adm ssibility of forensic docunent exam nation with respect to
t he questioned signatures on two docunments that were integral
pi eces of evidence in a forgery and fraud trial involving over
100 works of art that were sold at Sotheby's and Christie's
auction houses. According to this opinion, the Daubert hearing
establ i shed that forensic docunent exam nation, "which clothes
itself in the trappings of science, does not rest on carefully
articul ated postul ates, does not enploy rigorous nethodol ogy,
and has not convincingly docunented the accuracy of its
det er m nati ons. The court mght well have concluded that
forensi c docunent exam nation constitutes precisely the sort of
junk science that Daubert
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addressed. " 1d., at 1028.

In Storzecpyzel, it was established at the hearing that




forensic docunment exam nation and determ nation rests on two
assunptions: no two people wite exactly the same (inter-witer
di fferences) and no person will wite exactly the same way when
repeating (natural variation). There are only a few published
studi es regarding these two underlying principles of docunment
analysis and there is little data to support a claimthat FDE
(forensic docunent exami ners) are able to detect forgeries or
differences in handwiting. There is little to no statistical
data concerning the occurrence of certain handwiting
characteristics.

In Starzecpyzel, it was al so noted that there are rel atively

few studies and, only a handful of articles, that conpare the
relative skills of FDEs with l[ay people. Each of the studies
noted that additional studies were required before any
conclusions could be drawn as to the abilities of FDEs to
perform better than l|lay persons at detecting a forgery or
mat chi ng handwriting. These studies, which had been prepared by
FDEs, did not Ilend thenselves to "rigourous(quantifiable)
anal ysis". Any known information about the error rates of FDEs
was "sparse, inconclusive, and highly disputed, particularly as
regards to the relative abilities of forensic document exam ners

and |l ay examners." 1d., at 1037.

In Starzecpyzel, it was concluded that if Daubert were

appl i ed



to the current techniques of handwiting identification, the
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testimony would have to be excluded. While the court
acknow edged that handwiting identification has genera
acceptance within their own conmmunity, the community was devoid
of fincancially disinterested parties. ld., at 1038.
Handwriting identification sinply could not be regarded as
"scientific know edge”. Id., at 1038.

In Starzecpyzel,it was determ ned that the testinony coul d

be admtted as nonscientific expert testinony or "skilled"
testimony under Rule 702, of the Federal Rules of Evidence,
because the FDEs had a specialized know edge that coul d assi st
the trier of fact. The testinony, however, could not be
presented to a jury unfettered: the jury must be instructed
that the testinony is not expert testinmony and that an FDE
offers practial, rather than scientific expertise. A jury
instruction would be required to that effect, as well.
Restrictions were placed upon the testinmony of an FDE in that
they were not allowed to state with what degree of certainity
t hey were expressing their opinions. Lastly, the credibility
and expertise of FDEs could be challenged. Thus, handwiting
identification, which had always been considered a scientific
di sci pline, was downgraded to being only an area of practica

appl i cati on.



I n 1999, another federal district court questioned the use

of handwiting identification. InUnited States v. Hines, 55 F

Supp.

2d 62 (U S. District Court, Mssachusetts, 1999), the court
f ound
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that handwiting identification had serious admssibility
probl enms under Daubert. At issue in Hines was whether or not
the FDE would be allowed to testify on two questions: (1) the
simlarities between the known witings of the defendant and t he
guestioned robbery note and (2) the FDE s testinony that the
def endant was the author of the robbery note.

In H nes, the court found that handwriting identification
suffers a lack of credibility because it has never been subject
to nmeani ngful reliability or validity testing. Also, there is no
peer review by a conpetitive, unbiased community  of
practitioners and academ cs. Handwiting identification has
been generally accepted only withinits own community. It is not
a financially disinterested community, such as an academc
community. There have been no conparison or control tests which
document a need for expert testinony on handwiting analysis
because it has never been shown that |[ay people do not do it as
wel | .

In H nes, the court determ ned t hat t he FDE woul d be al | owed



totestify as tothe simlarities or dissimlarities between the
def endant's handwriting and the robbery note, but would not be
permtted to render an opinion on the ultinmate conclusion of who
wrote the questioned robbery note. The Hines court noted that
"This is not rocket science, or higher math". Id., at 69.

Handwriting identification was also reviewed in U.S. V.
152 F. Supp. 2d 939 (U.S. Dist. C., N.D. IlIl. 2000). In this
case
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t he governnment sought to present the testinony of an FDE to
identify the defendant as the witer of certain docunents used
in the attenpted immgration fraud involving two Chinese
nationals. The Fujii court noted that since Daubert a nunber of
f eder al courts had been reviewng the admssibility of
handwiting identification and that nost of these courts have
been limting or excluding the testinony. In Fujji the
guestioned handwiting was handprinting by a native Japanese
witer. The court conpletely excluded the testinony of the FDE
based upon the questions regarding handwiting anal ysis under
Daubert and the |ack of any evidence relating to the ability of

a FDE to anal yze handprinting.

D. APPLI CATION TO THE | NSTANT CASE




Nothing in the record in the instant case alters the
findings of the federal courts regarding the unreliability of
handwriting identification. The state presented no evidence
which contradicts the testimbny and evidence recited
exhaustively in the federal opinions. During the Erye hearing
the sole witness called by the state was their propsed "expert"
and paid witness, Lamar MIller. M. MIller came to the hearing
without his professional manual. He could only recal
testifying one time previously on the issue of distortion in the
| ast three or four years. (25, T2557-2559) Ml er
admtted he was aware of no studies concerning the potenti al
rate
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of error in connection with rendered expert opinions as to
di storted handwiting and its causes. (29, T2563)

M. Mller's training to be an FDE consi sted of a one year
school and various semnars. M. Mller admtted that docunent
exam nation is "part art and part science". (29,T2934-5)

M. MIller provided no testinony as to peer review or
i ndependent accredidation of the discipline. M. MIller could
not testify as to the general acceptance in the scientific
community outside of the FDEs thensel ves, who obviously have a

financial stake in the acceptance of their service. The self-



serving statenments of the paid wtness attesting to the
credibility of his testinony and trustworthiness of his
"scientific" field, and the absence of any evidence of outside
peer review and i ndependent validation studies is not sufficient
to neet the Frye standard.

Whil e not binding on this Court, each of the above-cited
deci sions is persuasive authority that this Court may foll ow
The rationale and reasoning set forth in each of the Federal
cases presents a conmpelling case for the rejection of
handwriting identification under Frye by this Court. Clearly,
as evidenced by the paucity of decisions that are rejecting
handwriting identification, this Court should also determ ne
that handwiting analysis is inadm ssible.

As specifically noted, each of the Federal courts applied
t he
Daubert test for admssibility and found that handwiting
anal ysi s
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failed to satisfy that standard. Since Frye is a nore
restrictive test requiring a higher degree of proof of
adm ssibility, the | ogical conclusion nust be that if
handwiting identification fails under Daubert it nust al so fail
under the nore stringent Frye standard.

The cases relied upon by the trial court should not be



relied upon by this Court. The trial court cited two cases:

Clark v. State, 443 So. 2d 973 (Fla. 1984) and Hyer v. State,

462 So. 2d 488 (Fla. 2d DCA 1984). In neither case had a Frye
anal ysis been done. Nei t her of these cases stands for the

proposition that handwiting identification neets current
standards for adm ssibility. Thus, neither case is controlling
and shoul d not be persuasive authority for adm ssibility.

In Clark, the alleged error was the testinony of a
handwiting expert as to the unusual length of time it took the
co-defendant to conplete a witing sanple and the possibility
that the co-defendant had tried to disguise his handwiting.
The objection related to possible spill over to the defendant in
that if the co-defendant was trying to hide sonething the
def endant was also trying to hide sonething. This contention
was rejected because of the adequate cross-exani nation on that
i ssue.

In Hyer, the defense argued that it was error to prohibit
a witness from testifying about the difference between two
sanpl es of the defendant's handwiting. The Second District
uphel d the
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exclusion, finding that the jury could properly determ ne the
di fferences between the two sanples and that the proper person

to call for such testinmony would be an expert and not a |ay



person. There is no discussion in the opinion as to whether or
not handwiting analysis nmeets current accepted standards for
adm ssibility, particularly wth respect to this type of
determ nati on.

The trial court erred in finding that handwiting
identification satisfied the Frye standard because it had gai ned
acceptance in the field of Forensic Docunent Exani nation.
(25, T2583) Frye requires general acceptance in the scientific
conmunity, not just acceptance by a group that has a financi al
stake in the outcone. No testinmony was presented which would
substantiate a finding of general acceptance under Frye. Thus
there is no conpetent, substantial evidence that supports a
finding of that nat ure. Acceptance in the docunent
identification field is not enough.

The next question which nmust be addressed i s whet her or not
t he erroneous adm ssion of MIler's testinmny was harm ess error
or reversible error. The state has the burden, as the
beneficiary and proponent of the error, to denonstrate beyond a
reasonabl e doubt that the error did not influence the jury's

verdict . Chapman v. California, 386 U S. 18, 23-24 (1967);

DiGuilio v. State, 491 So. 2d 1129 (Fla. 1986). The state

cannot nmeet their burden in this
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case.



The state, through Mller's testinony, sought to show t hat
M. Spann authored the letter in question and that he tried to
conceal his handwiting to prevent identification of his
aut hor shi p. MIller was permtted to testify as to the four
reasons distorted handwiting is likely to occur. Although the
court had precluded MIler fromusing the magic words that in
his opinion M. Spann intentionally distorted his handwiting,
MIller was allowed to testify that he did not observe any
evi dence of the other three causes for distorted handwiting.
The only cause |left was that M. Spann sought to intentionally
di sqgui se his handwiting. (24, T2375-76)

In the instant case defense counsel had stipul ated that M.
Spann wrote the letter. Defense counsel argued that M. Spann's
letter was not an attenpt to persuade Philnore to lie for him
| nst ead, defense counsel argued that M. Spann in his |etter was
exhorting Philnore to tell the truth, which was that M. Spann
had not participated in the abducti on and nurder of Ms. Perron.
G ven the stipulation by defense counsel as to authorship, there
was no purpose for the state to use MIller's testinony other
than to portray M. Spann as devious because he sought to
intentionally disguise his handwiting, to inmpugn his honesty,
and to attribute other uncharged bad acts to him The jury
could easily conclude, at the state's urging, that based on

MIler's testinmony, M. Spann
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wote the letter in an attenpt to get Philnore to lie for him
and then tried to cover up his authorship, and then only when he
was caught admt to witing the letter.

The state's case agai nst M. Spann depended heavily upon t he
testinony of Philnore. There was no physical evidence that
linked M. Spann to the abduction and nmurder. He was not
identified as being present at the pawn shop robbery, the scene
of the abduction, or the subsequent bank robbery. W t hout
Phil more's testinony, the only evidence linking M. Spann to
t hese crines was that he had possession of a car simlar to one
observed at the various |ocations, he was driving the stolen
Lexus, and he had cash on himat the time of his arrest. The
jury had to believe Philnore in order to convict M. Spann
They had to believe Philnmore, who was the person identified as
t he robber of the pawn shop, the person who was the ki dnapper of
Ms. Perron, the person whose gun killed Ms. Perron, the person
whose shirt was stained by Ms. Peron's blood, the person who
was identified as the robber of the bank in Indiantown, and the
person who was convicted of the nurder and waiting to see if he
woul d receive the death penalty. The <credibility of Philnore
was crucial. Mller's testinony was such that the jury could
easily infer that M. Spann tried to distort his handwiting to

prevent the identification of his authorship of the letter. This



was an attack on M. Spann's credibility and showed himto be
deceitful. Mller's testinmony enhanced Philnore's
44

testinmony and gave it a stanmp of credibility and veracity.
Under the circunmstances, the adm ssion of MIller's testinony was
not harm ess.

This Court should reject the handwiting identification
testinony in this as inadm ssible under Erye. The judgnent and

sentence should be reversed and a new trial granted.
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| SSUE | |
THE TRI AL COURT COVM TTED REVERSI BLE ERROR
BY FAILING TO ADEQUATELY FOLLOW THE
PROCEDURES W TH RESPECT TO MR SPANN S
WAI VER OF M TI GATION | N THE PENALTY PHASE
OF THE TRI AL.

The trial court in the instant case failed to adequately
follow the procedures with respect to M. Spann's waiver of
mtigation in the penalty phase of the trial. This was
reversible error.

On May 24, 2000, M. Spann's attorney advised the trial
court that M. Spann did not want his attorneys to present a
penal ty phase. This matter was deferred until the next day.
(28, T3156-3157)

On May 25, 2000, prior to the penalty phase of the trial,
M. Spann's attorney again advised the trial court that M.
Spann did not wish his attorneys to put on a mtigating case.
(29, T3161; 3164-3165) The trial court then asked defense
counsel if based on their investigation was there a reasonable
belief that there was evidence that could be presented and

def ense counsel responded in the affirmative. (29, T3161) The

trial court then asked defense counsel what statutory mtigators



t hey woul d be relying on and defense counsel responded "that the
guilt phase evidence would support an argunment that M. Spann
was an acconmplice with a relatively mnor role in the capita
mur der . " (29, T3161) The trial court then asked defense
counsel about non-statutory
46

mtigators and defense counsel provided a proffer of the non-
statutory mtigating factors. Defense counsel's proffer of the
nonstatutory mtigating factors was very cursory and bare- bones,
to-wit: "good son, good brother" and "capable of living in an
open prison environment w thout being a threat to himor anybody
el se.” (29, T3162) Defense counsel also went through various
aspects of their investigation that in defense counsel's opinion
did not result in any mtigating evidence. (29, T3162-3164,
3168-3170) The trial court then conducted a colloquy with M.
Spann, that included a confirmation by M. Spann that his
attorney had discussed this mtigating evidence with him and
that despite his attorney's recomendati on, he wi shed to waive
the presentation of penalty phase evidence. (29, T3165-3168,
3170) The trial court found that M. Spann freely and
voluntarily made an intelligent waiver with respect to the
presentation of mtigating evidence. (29, T3177)

On May 30, 2000, defense counsel infornmed the trial court

that M. Spann had not changed his m nd regarding his waiver of



mtigation. (30, T3183) The trial court then asked M. Spann if
he wi shed to waive the presentation of any mtigating factors,
and M. Spann answered in the affirmative. (30, T3183-3184) The
trial court indicated it would honor M. Spann's request
regardi ng the waiver of mtigation. (30, T3185) The state made
the request that defense counsel advise the state of the
possible mtigation defense counsel mght raise in their
sentenci ng menorandum so that the
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state could address this mtigation in their sentencing
menor andum (30, T3187-3188) Def ense counsel in conjunction
with the trial court made anot her bare-bones and cursory proffer
of the mtigation, to-wit: "an acconplice with a relatively
m nor role"; "good son and sibling”; "good student in school up
to a point"; "the defendant could live in a prison environment
wi thout doing any harm to others"; age, "twenty-three, |
bel i eve"; "good husband and father". (30, T3188-3191) Pursuant
to M. Spann's request, defense counsel did not call any
witnesses in the penalty phase of the trial. (V.30, T3222)

On May 31, 2000, the state filed a sentencing nmenorandum
In the state's sentencing nenorandum the follow ng statutory
mtigating factors were addressed: acconplice with relatively
m nor role and age. The state addressed the follow ng non-

statutory mtigating factors: the defendant was not the shooter,



good son, good sibling,good prison record, good father and
husband, initially a good student, and m nor head injury. (3,
R331- 336)

On June 1, 2000, M. Spann's attorney filed a sentencing
menorandum W th respect to mtigation the foll owi ng bare-bones
and very cursory proffer was nade:

“If the Defendant were to pernmit his counsel
to present mtigating evidence on his behalf,
the court should consider that: (a)he was a
relatively young nman at the time of all of his
rel evant prior and current offenses: (b)had
been a good son and student, according to his
not her, and a good brother according to his
siblings; (c)was not the person who fired the
fatal shots in the nurder for which he is to
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be sentenced; and (d) is capable of living in
a prison popul ation without serious difficulty."”
(3. R338)

On June 2, 2000, the Spencer hearing was held. At that
hearing M. Spann's counsel stated that M. Spann still did not
want to present any mtigating evidence, and that other than the
two previous proffers of mtigation there were not any other
mtigating factors. (31, T3225) During the state's argunent,
the state addressed the followi ng statutory mtigating factors:
accomplice with relatively mnor role and age. (31, T3246-3252)
Wth respect to non-statutory mtigation the state also

addressed i n general defense counsel's proffer of "approxinmtely

five issues in mtigation, " and specifically adressed that M.



Spann was not the shooter and good jail record. (31, T3252-3255)
During defense counsel's argunent, the credibility of the co-
def endant was attacked, it was pointed out that M. Spann had
previ ously been convicted of mansl aughter and not nurder, and it
was pointed out that M. Spann "was 21, | believe, at the tine
of the shooting at the other person.” (31, T3256-3259)

In the sentencing order the trial court stated that "The
def endant has affirmatively waived all evidence of mtigation,
hence none was presented. However, the Court will consider the
proffered non-statutory mtigation as well as all mtigation in
the record including any and all mtigation as set forth in the
P.S.1." (3, R386) The trial court also stated that "The Court
accepted as
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true through the proffer and/or the evidence and/or P.S.I. that
non-statutory mtigating circunstances have been established as
di scussed above." (3, R389)

I n Koon v. Dugger, 619 So. 2d 246 (Fla. 1993), this Court

established the rule to be followed in situations where a
def endant wants to waive the right to present any mtigating
evi dence. This rule is as foll ows:

"When a defendant, against his counsel's
advi ce, refuses to permt the presentation
of mtigating evidence in the penalty phase,
counsel nust informthe court on the

record of the defendant's decision. Counsel
must i ndi cate whether, based on his in-



vestigation, he reasonably believes there

to be mtigating evidence that could be

presented and what that evidence would be.

The court should then require the defendant

to confirmon the record that his counse

has di scussed these matters with him and

despite counsel's recomendati on, he w shes

to wai ve presentation of penalty phase

evi dence. "
619 So. 2d at 250.

In the instant case, M. Spann's trial counsel did inform

the trial court on the record of M. Spann's refusal to permt
the presentation of mtigating evidence in the penalty phase

agai nst his counsel's advice. This requirenment of Koon was net.

M. Spann's trial counsel also indicated that based on
investigation there was a reasonable belief that there was
m tigating evidence that coul d be presented. This requirenment on
Koon was net.
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Al t hough these two requirenents of Koon were net, a ngjor
breakdown in the procedure occurred with respect to M. Spann's
counsel indicating to the trial court what the mtigating
evidence would be. As noted above, M. Spann's counsel
t hroughout the proceedi ngs provided only a bare-bones and very
cursory proffer of what the mtigation would be. M. Spann's
counsel failed to provide the trial court with any details or

substance regarding the mtigating evidence in this case. M.



Spann's counsel presented the broadest generalities possible,
and at no tine provided any specific information regarding the
mtigating factors. M. Spann's
counsel failed to provide the trial court with any of the
records that were available in this case. This is especially
troubling in light of the mtigation that was contained in the
Present ence Investigation (PSlI) that defense counsel did not
proffer to the trial court. (See I|Issue VI) The trial court
commtted reversible error by failing to require M. Spann's
counsel to provide an adequate proffer of what the mtigating
evidence would be. Wthout an adequate proffer of mtigating
evidence it is inpossible for the trial court to evaluate
whet her or not the waiver was knowi ngly and intelligently nade.
In a case such as this, where the trial court considers and
accepts as true the proferred non-statutory mitigation in the
sentencing order, w thout an adequate proffer of mtigating
evidence it is inpossible for the trial court to properly weigh
the mtigating factors. (See Issue VII) Wthout an
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adequate proffer of mtigating evidence it is inpossible for
this Court to conduct proportionality review.

Because of the maj or breakdown regarding the proffer of what
the mtigating evidence would be, M. Spann's personal waiver of

m tigating evidence is al so i nadequate. M. Spann's confirmtion



t hat his counsel had discussed the proffered matters with himis
merely a confirmation of something that was inadequate. A
knowing and intelligent waiver of a right nust be based on
adequate information. The trial court commtted reversible
error by finding a knowing and intelligent waiver of mtigation
based on the inadequate proffer.

This error was further conpounded at the Spencer hearing.
The trial court failed to conduct a Koon inquiry at the Spencer
hearing, and nmerely relied on the representations of M. Spann's
counsel that M. Spann did not want to present mtigation at the
Spencer hearing. The trial court should have conducted a Koon
inquiry at the tinme of the Spencer hearing. During a Koon
inquiry at the Spencer hearing, the trial court could and shoul d
have advi sed M. Spann about what a Spencer hearing was, and how
mtigation can be presented at this proceeding as well. An
adequate Koon inquiry at this stage of the proceedi ngs could and
shoul d have addressed the inadequaci es that occurred during the
Koon inquiry at the tine of the penalty phase proceedi ngs. The
trial court commtted reversible error by failing to conduct a
Koon
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inquiry at the tinme of the Spencer hearing.

Because the trial court commtted reversible error by

failing to adequately follow the procedures with respect to M.



Spann's wai ver of mtigation in the penalty phase, M. Spann is
entitled to a new penalty phase. At the new penalty phase
proceeding M. Spann would be entitled to present mtigating

evi dence, since the waiver of mtigation in this case was

| egal Iy inproper.
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| SSUE |11



THE TRI AL COURT COWM TTED REVERSI BLE ERROR | N
FI NDI NG THAT MR, SPANN HAD FREELY AND
VOLUNTARI LY MADE A KNOW NG AND | NTELLI GENT
WAI VER OF THE ADVI SORY JURY |IN THE PENALTY
PHASE OF THE TRIAL AND ALSO ABUSED |ITS
DI SCRETI ON BY ALLOW NG MR. SPANN TO WAI VE
THE ADVI SORY JURY IN THE PENALTY PHASE OF THE
TRI AL.

In the instant case, the trial court allowed M. Spann to
wai ve the advisory jury in the penalty phase of the trial. The
trial court conmtted reversible error in finding that M. Spann
had freely and voluntarily made a knowi ng and intelligent waiver
of the advisory jury. The trial court abused its discretion by
allowing M. Spann to waive the advisory jury.

On May 24, 2000, M. Spann's counsel raised the issue of
M. Spann wanting to waive the advisory jury in the penalty
phase. The issue was deferred until the next day. (28, T3156-
3157)

On May 25, 2000, M. Spann's counsel again raised the issue
of M. Spann wanting to waive the advisory jury in the penalty
phase. (29, T3171-3174). The trial court then conducted a
colloquy on this issue with M. Spann. The sole focus of the
coll oquy was on the fact that if the jury recommended a life
sentence, the trial court would be required to give this
reconmmendation great weight and in only the rarest of

circumnmstances could the trial court inpose a sentence other then

life. (29, T3174-3175) Follow ng this colloquy, the trial court



found that M. Spann freely and
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voluntarily made a knowi ng and intelligent waiver of his right
to an advisory jury in the penalty phase. (29, T3177) M. Spann
then asked the trial court if he could be sentenced that day.
The trial court advised M. Spann that he could not be sentenced
t hat day, because the trial court was still required to conduct
a penalty phase hearing even though M. Spann had waived the
advisory jury. M. Spann advised that he understood this and
still wanted to waive the advisory jury. (29, T3177-3179) Even
t hough M. Spann had waived the advisory jury in the penalty
phase, the trial court decided to still have the jury return in
case M. Spann changed his mnd. (29, T3177-3179) At no point
during these discussions did the trial court ever advise M.
Spann or acknow edge that under these circunstances the trial
court in its discretion could still require an advisory jury
recommendati on. The trial court treated this situation as though
it was M. Spann's right to waive the advisory jury, and not
sonet hing over which the trial court had the final say,
including the right to override M. Spann's request and require
an advisory jury.

On May 30, 2000, M. Spann's counsel advised the trial court
t hat he had spoken with M. Spann over the weekend and that M.

Spann had not changed his m nd about anything. (30, T3183) The



trial court then conducted a colloquy with M. Spann on this
i ssue. The focus of this colloquy was the sane as the colloquy
on May 25, 2000. M. Spann again affirnmed that he wanted to
wai ve the
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advisory jury in the penalty phase. (30, T3183-3185) The tri al
court then indicated that it would honor M. Spann's waiver of
the advisory jury sentence. (30, T3185) A witten waiver of the
advisory jury in the penalty phase was read and signed by M.
Spann. The witten waiver was filed for the purposes of the
penalty phase as Court's exhibit 1. (30, T3194) At no point
during these discussions did the trial court ever advise M.

Spann or acknow edge that under these circunstances the trial

court in its discretion could still require an advisory jury
recomrendation. In fact, the trial court during the discharge
of the jury told them that "...the Defendant in this case

Ant hony Spann, has elected to waive his right to a jury advisory
recommendation.” (30, T3196)

Soon after this waiver of the advisory jury by M. Spann
the trial court discharged the jurors. (30, T3195-3198) The
trial court then conducted a penalty phase proceedi ng without a
jury during which the only witnesses and evi dence were presented

by the state. (30, T3199-3222)

In Lamadline v. State, 303 So. 2d 17 (Fla. 1974), this Court



recogni zed that a defendant could waive the advisory jury in the
penal ty phase of the trial provided that the record showed t hat

t he def endant voluntarily and intelligently waived the advisory

jury. In Lamadline this Court cited Boykin v. Al abama, 395 U. S.
238 (1969). In Boykin, the U S. Supreme Court held that a
wai ver of jury trial is valid only if the record affirmatively
shows that the
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wai ver is "an intentional relinquishment or abandonment of a

known right or privelege.” 1d. at 243 (quoting Johnson v.
Zerbst, 304 U.S. 458, 464 (1938). O her cases since Lanmadline
have made it clear that a defendant can waive the advisory jury

in the penalty phase of the trial. See, State v. Hernandez, 645

So. 2d 432 (Fla. 1994); Sireci v. State, 587 So. 2d 450 (Fla.

1991); Palnmes v. State, 397 So. 2d 648 (Fla. 1981); Holnes v.

State, 374 So. 2d 944 (Fla. 1979); State v. Carr, 336 So. 2d 358

(Fla. 1976)

In Arthur v. State, 374 S.E. 2d 291 (S.C. 1988), the court
held that a defendant's waiver of a jury for a resentencing
proceeding in a capital case was not know ngly and voluntarily
given. In Arthur, defense counsel informed the trial judge that
the defense had agreed to waive the jury during the penalty
phase "with the Defendant's full know edge.” 1d. at 293. The

judge inquired whether the defendant was in agreenent and



whet her he had any questions. 1d. The defendant indicated his
agreenent and said he had no questions. Id. On appeal the court
held that the trial court's inquiry was "patently insufficient."”
Id. The court stated, "We hold that acceptance of a jury trial
wai ver must be based upon a witten record clearly denonstrati ng
that it was mnmade knowi ngly and voluntarily. This can be
accomplished only through a searching interrogation of the
accused by the trial court itself." Id.
In Carr, this Court held that even though a trial court
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finds that a defendant made a voluntary and intelligent waiver
of the advisory jury in the penalty phase of the trial, the
trial court in its discretion may require an advisory jury
recommendati on, or may proceed to sentence t he def endant w t hout
an advisory jury recomendation. In Carr, as a courtesy and
accommodation to the trial court, this Court relinquished
jurisdiction for the purpose of allowing the trial court to
exercise its discretion.

I n Hernandez, this Court dealt with a situation in which
the trial court allowed the defendant to waive the advisory jury
because the trial court determ ned that the defendant could do
this as a matter of right and that the trial court could not
conpel the defendant to have an advisory jury. Thi s

determ nation by the trial court in Holnmes was nmade prior to



this Court's pronouncenent in Carr that the trial court in its

di scretion could require an advisory jury. In Holnmes, this Court
did not follow the procedure in Carr regarding the
relinqui shment of jurisdiction for the purpose of allow ng the
trial court to execrise its discretion since the trial judge in
Hol nes was now deceased thus making this procedure inpossible
and i mmat er al .

In the instant case, the record does not denpbnstrate that
M. Spann's waiver of the advisory jury was know ngly and
intelligently made. The trial court's colloquy with M. Spann
regardi ng the wai ver of the advisory jury was i hadequate in that
it was
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i nconpl et e. M. Spann's participation in the waiver colluquy
was inadequate in that it was |limted to an affirmation of
statenents being made by the trial court.

The trial Court's colloquy with M. Spann was inconplete.
On May 25, 2000, and May 30, 2000, the trial court's focus with
respect to M. Spann's waiver of the advisory jury was on the
fact that if the jury recomended a |life sentence, the trial
court would be required to give this recomrendati on great wei ght
and in only the rarest of circumstances could the trial court
i npose a sentence other then life. The trial court did not

inform M. Spann that the trial court in its discretion could



still require an advisory jury. The trial court failed to
conduct a "searching interrogation” of M. Spann. Because the
col |l oquy was inconplete, M. Spann's waiver was invalid.

The trial court's colloquy with M. Spann was also
i nadequate in that M. Spann's participation was limted to an
affirmati on of statenments being made by the trial court. During
the trial court's inquiry, M. Spann made no statenents, general
or specific, indicating his know dege of the penalty phase
proceedi ngs with respect to the advisory jury. M. Spann made
no statenents, general or specific, indicating his know edge of
the consequences of the waiver. M. Spann only responded
affirmati vely when the trial court asked himif he understood
what the trial court was saying. As a result, a determ nation
of whether or not M. Spann
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acted knowingly and intelligently turns on the inconplete
statements by the trial court that M. Spann affirmed that he
understood. M. Spann's waiver was invalid for these reasons.

The trial court also erred by failing to exercise its
di scretion and require an advisory jury. The trial court abused
its discretion in allowing M. Spann to waive the advisory jury
in the penalty phase of the trial. A conplete review of the
record of the May 25 and May 30, 2000 proceedi ngs shows that the

trial court acted in total deference to the defendant’'s request



to waive the advisory jury. The trial court in effect treated
this as sonething M. Spann was entitled to do as a matter of
right. The trial court, in fact, stated that it was M. Spann's
right to waive a jury recomendation. At no point in the
proceedings did the trial court ever advise M. Spann that even
t hough he wi shed to waive the advisory jury that the trial court
could still conpel himto have an advisory jury. At no point did
the trial court ever acknow edge that under these circunstances
the trial court in its discretion could still require an
advi sory jury recommendati on.

| nstead, the record reflects that the trial court sinply
acqui esced to M. Spann's request. Even after M. Spann waived
the advisory jury on My 25, 2000, the trial court had the
advi sory jury return on May 30, 2000 in case M. Spann "changed
his mnd." The trial court gave no i ndication on the record that
the reason for having the advisory jury return on May 30, 2000
was in case
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the trial court decided to exercise its discretion and require
an advisory jury.

The record also reflects the inportance the trial court
pl aced on the need for an advisory recommendation in this case.
In the May 25, 2000 colloquy with M. Spann, the trial court

told M. Spann that "A jury very well wmy nmke a Ilife



recommendation in this case."” (V.29, p.3175) The trial court
also noted if the jury were to recommend a life sentence,
despite what sentence | thought the Iaw would require, the life
sentence in all likliehood is that which would be inmposed.”
(V.29, p.3175)

In addition to the above, the trial court at the concl usion
of the discussion of this matter on May 30, 2000 nade a very
conpel ling statenent that clearly shows the trial court deferred
to M. Spann instead of exercising its discretion in making the
decision. On May 30, follow ng a discussion regarding a witten
wai ver of the advisory jury, the trial court stated "...and, M.
Spann, |'ve honored your request with regards to a waiver of
mtigation and waiver of the advisory jury sentence."” (V.29, p.
3185) The fact that the trial court "honored" the request shows
the trial court's acquiesence to the defendant's request, as
opposed the trial court exercising its sound discretion
regarding this matter. The fact that the trial court included
the waiver of the advisory jury sentence with the waiver of
mtigation shows that the trial court was inproperly treating
both of these issues as
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sonet hing a defendant could do as a matter of right.
Evan after the trial court stated that it would honor M.

Spann's request, the trial ocurt advised M. Spann that the jury



was there in case he had "a change of heart."”

The trial court erred in finding a knowing and intelligent
wai ver of the advisory jury. The record in this case shows that
the trial court erred in finding M. Spann know ngly and
intelligently waived the advisory jury. The record in this case
shows that the trial court abused its discretionin allow ng M.
Spann to waive the advisory jury in the penalty phase of the
trial. Based on the facts in this case, the trial court should
have exercised its discretion to require an avisory jury.
Because of these errors, M. Spann is entitled to a new penalty

phase before a jury.
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| SSUE |V
THE TRI AL COURT | MPROPERLY FOUND AND
CONSI DERED MR.  SPANN' S CONVI CTI ON FOR M S-
DEMEANOR BATTERY AS AN AGGRAVATI NG FACTOR
PURSUANT TO SECTI ON 921. 141(5) (b), FLA. STAT.

In the sentencing order, the trial court found and
considered M. Spann's conviction for m sdemeanor battery as an
aggravati ng factor pursuant to Section 921.141(5)(b), Fla. Stat.
Thi s was i nproper.

During the penalty phase proceedings that were conducted
before the trial court without a jury, the state presented the
testi mony of Robert Sharp regarding a m sdeneanor battery that
was commtted on himby M. Spann in 1991. (V.30, T3199-3205)
The judgment and sentence reflecting the conviction for a
m sdemeanor battery was entered i nto evidence as State's Exhi bit
1 to the penalty phase. (V.30, T3204-3205) At the Spencer
hearing the state noted that the battery conviction was a
m sdemeanor. (V.31, T3232) Despite this fact, the trial court
found and considered the battery in the sentencing order as an
aggravating factor. (3, R379-380)

Section 921.141(5)(b), Fla. Stat. creates an aggravating
factor where "[t]he defendant was previously convicted of
anot her capital felony or of a felony involving the use or
threat of violence to the person.” Section 921.141(5)(b), Fla.

Stat. does not make any provision for m sdenmeanor offenses.



Because the trial court found and considered M. Spann's
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conviction for m sdenmeanor battery as an aggravating factor,
reversi ble error occurred. Because there was reversible error
in the sentencing order a new sentencing before the trial court

IS required.
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| SSUE V
THE TRI AL COURT COW TTED REVERSI BLE ERROR
| N CONSI DERI NG SEPERATE AGGRAVATI NG FACTORS
FOR DURI NG THE COW SSION OF A FELONY
( KI DNAPPI NG, PECUNI ARY GAIN AND AVO D ARREST.

The trial court conmtted reversible error in considering
separate aggravating factors for during the conmm ssion of a
fel ony (kidnapping), pecuniary gain and avoid arrest. In the
i nstant case these aggravating factors refer to the sanme aspect
of the crime, and thus it was i nproper to consider each of these
agravating factors.

I n the sentencing order, the trial court found the foll ow ng
aggravating factors: during the commssion of a felony
(ki dnappi ng), pecuniary gain and avoid arrest. (3, R380-382) 1In
its analysis of these aggravating factors in the sentencing
order, the trial court discussed the factual basis for these
aggravating factors.

In Provence v. State, 337 So. 2d 783, 786 (Fla. 1976), this

Court held that inproper doubling occurs when aggravating
factors refer to the sane aspect of the crine.

In Cherry v. State, 544 So. 2d 184, 187 (Fla. 1989), this




Court found that it was inmproper doubling where the trial court
considered nurder during the comm ssion of a burglary and
pecuniary gain whee the sole purpose of the burglary was
pecuni ery gai n. 65

In Geen v. State, 641 So. 2d 391 (Fla. 1994), this Court

found that it was not inmproper to find both during the
conm ssi on of a fel ony (kidnappi ng) and pecuni ary gain (robbery)
wher e the ki dnappi ng had a broader purpose than just to provide

an opportunity for a robbery. Also, see Foster v. State, 679

So. 2d 747(Fla. 1996).

In the instant case, the state argued that the trial court
coul d consider during the course of a felony (kidnapping) and
pecuni ary gain seperately based on Green and Foster. The state
argued that the kidnapping had a broader purpose then just to
provi de the opportunity for a robbery. What the state did not
take into consideration is that the broader purpose for the
ki dnappi ng was the sane aspect of the crine that provided the
basis for the avoid arrest aggravating factor. Thus, the trial
court erred in considering each of these aggravating factors
seperately.

An exam nation of the sentencing order shows that the tri al
court relied on the sanme aspect of the crime in finding the
during the conm ssion of a felony (kidnapping) aggravator and

the avoid arrest aggravator. The trial court in its discussion



of the during the comm ssion of a fel ony (ki dnappi ng) aggravat or
stated that M. Spann and the co-defendant planned to carjack a
vehi cl e, abduct the driver, and then kill the driver so they
could not be identified. (3, R380) These are the same facts
that the trial court relied on in finding the avoid arrest
aggravator. (3, R381) Thus, the trial
66

court erred in considering each of these aggravating factors
seperately.

It should also be noted that the trial court in the
sentencing order with respect to pecuniary gain relied on the
fact that "The
occupant of the vehicle was to be killed so they could not be
identified." (3,R382) Killing the occupant of the vehicle so
t hey could not be identified was an aspect of the crine that was
relied on for the during the comm ssion of a felony (kidnapping)
aggravat or and the avoid arrest aggravator. This was inproper.

The trial court commtted reversible error in considering
separate aggravating factors for during the comm ssion of a
felony (kidnapping), pecuniary gain and avoid arrest. A new

sentenci ng hearing before the trial court is required.



67

| SSUE VI
THE TRI AL COURT COW TTED REVERSI BLE ERROR
BY FAILING TO CONSI DER AND WEI GH ALL THE
M TI1 GATI NG EVI DENCE CONTAI NED I N THE RECORD
In the sentencing order, the trial court failed to consider
and weigh all the mtigating evidence contained in the record.
It was reversible error for the trial court not to consider and

wei gh all of the mtigating evidence contained in the record.

I n Canpbell v. State, 571 So. 2d 415 (Fla. 1990) this Court

establi shed the standard for evaluating mtigating factors:

"When addressing mtigating circumstances,
t he sentencing court nust expressly
evaluate in its witten order each
mtigating circunstance proposed by the
def endant to determ ne whether it is
supported by the evidence and whet her,

in the case of nonstatutory factors, it

is truly of a mtigating nature. The court
must find as a mtigating circunstance
each proposed factor that is mtigating in
nature and has been reasonably established



by the greater weight of the evidence: "A

mtigating circunstance need not be proved

beyond a reasonabl e doubt by the defendant.

I f you are reasonably convinced that a

mtigating circunstance exists, you may

consider it as established.” The court

next nust wei gh the aggravating

circunst ances against the mtigating and,

in order to facilitate appellate review,

must expressly consider inits witten

order each established mtigating

circunstance. Although the relative

wei ght given each mtigating factor is wth-

in the province of the sentencing court, a

mtigating factor once found cannot be dis-

m ssed as having no weight. To be sustai ned,

the trial court's final decision in the

wei ghi ng process nust be supported by

"sufficient conpetent evidence in the record.""
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571 So. 2d at 419-20.

In Trease v. State, 768 So. 2d 1050 (Fla. 2000), this Court

nodi fied the Canpbell standard in one respect:

"We hereby recede from our opinion in Canpbell
to the extent it disallows trial courts from
according no weight to a mtigating factor and
recogni ze that there are circunstances where a
mtigating circunstance may be found to be
supported by the record, but given no weight.
The United States Supreme Court has held that

a sentencing jury or judge may not preclude
from consi derati on any evidence regarding a
mtigating circunmstance that is proffered by a
defendant in order to receive a sentence of

| ess than death. Neverthel ess, these cases do
not preclude the sentencer from according the
mtigating factor no weight. We therefore re-
cogni ze that while a proffered mtigating factor
may be technically rel evant and nmust be con-
sidered by the sentencer because it is generally
recogni zed as a mtigating circunstance, the
sentencer may determne in the particul ar case
at hand that it is entitled to no weight for



addi ti onal reasons or circumstances unique to
t hat case. For exanple, while being a drug
addi ct may be considered a mtigating
circunmstance, that the defendant was an addi ct
twenty years before the crime for which he or
she was convicted may be sufficient reason

to entitle the factor no weight."

768 So. 2d at 1055.

In Farr, 621 So. 2d 1368 (Fla. 1993), this Court stated the
fol |l ow ng:

We repeatedly have stated that mtigating
evi dence nmust be consi dered and wei ghed
when cont ai ned anywhere in the record, to
the extent it is believable and un-
controverted. That requirenment applies with
no |l ess force when a defendant argues in
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favor of the death penalty, and even if the
def endant asks the court not to consider
m tigating evidence.

619 So. 2d at 250.

In Blanco v. State, 706 So. 2d 7 (Fla. 1997), this Court

di scussed the well-settled standards of review governing
mtigating factors:

The Court in Canpbell v. State, 571 So. 2d 415
(Fla. 1990), established rel evant standards of
review for mtigating circunstances: 1)Wether
a particular circunstance is truly mtigating
in nature is a question of law and subject to
de novo review by this Court; 2)whether a
mtigating circunstance has been established

by the evidence in a given case is a question
to fact and subject to the conpetent substanti al
evi dence standard; and finally, 3) the weight
assigned to a mtigating circunstance is within
the trial court's discretion and subject to the




abuse of discretion standard.
706 so. 2d at 10.

In the instant case, the trial court stated in its
sentencing order that it considered the proffered non-statutory
mtigation as well as all mtigation in the record including any
and all mtigation as set forth in the P.S.I. even though M.
Spann waived the presentation of mtigating evidence. The
trial court considered and weighed the follow ng non-statutory
mtigating factors: relatively young at time of prior and
current offenses, good son, good brother, good student,not the
shooter, good husband, good father, and his father was shot to
death when he was 2 to 4 years old. The trial court also
consi dered and wei ghed under the
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heading " d) The defendant is capable of living in a prison
popul ati on wi t hout serious difficulty or doing harmto another,"
the fact that he was a good inmate in the county jail while
awaiting trial.

Al t hough the trial court inits senencing order stated that
it considered and wei ghed the proffered non-statutory mtigation
and any and all mtigation as set forthinthe P.S. 1., there was
a significant amount of mtigation in the proffers and in the
P.S.1. that the trial court did not consider and weigh. It was

reversible error for the trial court not to consider and weigh



this mtigation.

The first area of mtigation that the trial court did not
consi der and wei gh was that M. Spann was capable of living in
a prison popul ation wi thout serious difficulty or doing harmto
anot her. The record shows that on May 25, 2000 and May 30, 2000
M. Spann's counsel proffered this mtigating factor to the
trial court. M. Spann's attorney also advised the trial court
that there were prison records that inferentially supported this
mtigating factor. (29, T3162; 30, T3189) Although the tria
court in a heading in the sentencing order referenced this
mtigating factor, the mtigating factor that was actually
consi dered and wei ghed by the trial court was that the defendant
was a good inmate in the county jail while awaiting trial. This
is adifferent mtigating factor than the person's potential to
be a good prisoner in state
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prison. Also, the trial court did not reviewthe prison records
referred to by M. Spann's counsel for the purpose of
det erm ni ng
if other mtigating evidence was contained in those records,
and, if any, weighing it.

The second area of mtigation that the trial court did not
consider and weigh was that at a certain age M. Spann cane

under the influence of a bad crowd. The record shows that on May



25, 2000 M. Spann's counsel proffered this mtigating factor to
the trial court. (29, T3161; 30, T3188) The trial court did not
consi der and weigh this nitigation.

The third area of mtigation that the trial court did not
consi der and wei gh was avail abl e nental health evi dence based on
the exam nation of M. Spann by the defense nental health
professional in this case. The record shows that on May 25, 2000
M. Spann's counsel advised the trial court that M. Spann was
eval uated by Dr. Fred Patrillo, who met with M. Spann once and
did "some of the Wiis tests, sonme of the standarized
neurol ogical tests.” M. Spann's counsel went on to advise the
trial court that M. Spann would not go forward with a second
appoi ntment with Dr. Patrillo, and that w thout the second test
t he doctor could not reach any firmconclusion. Defense counsel
also stated that they "did the nmental health evaluation and
found it valueless.” (29, T3162-3163) The record also shows
that on May 30, 2000 the trial court confirmed through defense
counsel that M. Spann met with Dr
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Patrillo, but that Dr. Patrillo did not reach any concl usions
regarding nmental state and had no concerns over conpetency
i ssues.
(30, T3189) Even though the nental health evaluation and

testing was not fully conpleted, and valueless according to



def ense counsel, the trial court should have independently
consi dered the avail able nental health evidence, and, if any,
mtigating evidence was found, weigh it.

The fourth area of mtigation that the trial court did not
consi der and weigh was M. Spann's school records above and
beyond hi s being a good student up to a point. The record shows
t hat on May 25, 2000 M. Spann's counsel advised the trial court
that as part of the investigation M. Spann's school records
were obtained, but that they did not contain any specific
mtigation. (29, T3163-3164) The record also shows that on My
30, 2000 the trial court confirmed through defense counsel that
t he defense would have presented school records had M. Spann
not waived mtigation. (30, T3189) Even though defense counsel
stated on May 25, 2000 that the school records did not contain
any specific mtigation, defense counsel's evaluation of the
school records is suspect in |light of the fact that on May 30,
2000 defense counsel acknow edged that during the previous
proffer on May 25, 2000 they had failed to raise the issue that
M. Spann was a good student up to a point. (30, T3188) The
trial court should have independently considered the schoo
records to determne if there was nmtigation in these
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records above and beyond M. Spann being a good student up to a

point, and, if any, weigh it.



The fifth area of mtigation that the trial court did not
consi der and weigh was M. Spann's social records. The record
shows that on May 25, 2000 M. Spann's counsel advised the tri al
court that as part of the investigation M. Spann's soci al
records wee obtained, but they did not contain any specific
mtigation. (29, T3163-3164) The record al so shows that on My
30, 2000 the trial court confirmed through defense counsel that
t he defense would have presented social records had M. Spann
not waived mitigation. (30, T3189) Even though defense counsel
stated on May 25, 2000 that the social records did not contain
any specific mtigation, the trial court should have
i ndependently considered the social records to determne if
there was mtigation, and, if any, weighed it.

The sixth area of mtigation that the trial court did not
consider and weigh was M. Spann's crimnal history records.
The record shows that on May 25, 2000 M. Spann's counsel
advised the trial court that as part of the investigation M.
Spann's crimnal history records were reviewed and that there
was "Nothing in the way of mtigation there."” (29, T3163-3164)
Even though defense counsel stated that the crimnal history
records were revi ewed and
did not contain any mtigation, the trial court should have
i ndependently considered the crimnal history records to

deter m ne
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if there was mtigation, and, if any, weigh it.

The seventh area of mitigation that the trial court did not
consider and weigh was the co-defendant's crimnal history
records. The record shows that on My 25, 2000 M. Spann's
counsel advised the trial court as part of the investigation
that the co-defendant's crim nal history records were revi ewed.
(29, T3163) The trial court should have considered the co-
def endant's crimnal history records to determne if there was
mtigation, and, if any, weigh it.

The eighth area of mitigation that the trial court did not
consi der and weigh was that M. Spann was in a car accident in
1989 or 1990. The record shows that on May 25, 2000 M. Spann's
counsel advised the trial court tht M. Spann was admtted to a
hospital emergency roomas a result of a car accident in 1989 or
1990. M. Spann's counsel also advised the trial court that M.
Spann "didn't think it was a serious injury, that he hadn't
conpl ai ned afterward of head injury or consequences fromit,"
and t hat defense counsel in their investigation did not discover
any evidence of behavi oral changes follow ng the accident. (29,
T3168-3170) The record also shows that on May 30, 2000 the
trial court confirmed through defense counsel that M. Spann had
a head injury in 1989 or 1990, although defense counsel did not

find any evidence of any significant injury. (29, T3189) The



trial court should have considered and weighed this as
m tigation.
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The ninth area of mtigation that the trial court did not
consi der and wei gh was drug use during the episode. The record
shows that on May 30, 2000 the trial court stated "I believe the

evidence may tend to show that it may support an argunent from

drug use during the episode.” The trial court then asked
def ense counsel iif this was going to be raised or not and
def ense counsel stated "I don't believe so." (30, T3190)

Because the trial court believed the evidence tended to show
drug use during the episode, the trial court should have
consi dered and wei ghed this mtigation.

The tenth area of mtigation that the trial court did not
consi der and wei gh was M. Spann's |ow | evel of education. The
Presentence Investigation (P.S.1.) reflects that the highest
grade M. Spann conpleted was the 9th grade at Juniper High
School in West Pal mBeach, Florida. The trial court should have
consi dered and wei ghed this as mtigation.

The el eventh area of mtigation that the trial court did not
consi der and weigh was M. Spann's occupational skills as a
wel der. The P.S.1. indicates that according to the FCIC, M.
Spann's occupation is listed as a welder. The trial court

shoul d have considered and weighed this as mtigation.



The twel fth area of mitigation that the trial court did not
consi der and wei gh was that M. Spann's current or npst recent
enpl oyer i s unknown, the nunber of jobs in the past two years is
unknown, the nonths unenpl oyed in the |l ast two years i s unknown,
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and according to prior Department of Corrections records, M.
Spann has no verifible enploynent. The trial court should have
considered and weighed M. Spann's unenploynent history as
mtigation. The trial court also should have reviewed the prior

Departnment of Corrections records for the purpose of identifying

other mtigating evidence, and, if any, weighed it. According
to the P.S. 1. prior Departnent of Corrections records were the
basis for the information in the P.S. 1. in the instant case

regarding M. Spann's famly history, marital history, and
i nformation regardi ng his physical and nental health.

The thirteenth area of mtigation that the trial court did
not consider and weigh was that M. Spann |eft home at an early
age. The P.S.I. reflects that M. Spann noved out of his
not her's residence at age 16 to go live with his sister,
Yol anda, who was 18 years old at the tine. The trial court
shoul d have considered and weighed this as mtigation.

The fourteenth area of mtigation that the trial court did
not consider and weigh was M. Spann's unstable residential

hi story. The P.S. 1. was wunable to verify M. Spann's



residential history other then to note that he left his
not her's home at a young age (see above), and that he has
continued to nove back to live with his nother at various times.
The trial court should have considered and weighed this as
mtigation.

The fifteenth area of mtigation that the trial court did
not
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consi der and wei gh was that M. Spann has two other children in
addition to the child noted in the sentencing order with respect
to
M. Spann being a good father. The P.S.1. reflects that in
addition to the child by his wife, M. Spann has two other
children, who reside with their nmother, who is believed to be
Gven D. Gaston. The trial court should have considered and
wei ghed this as mtigation.

The sixteenth area of mitigation that the trial court did

not consider and weigh was M. Spann's health problens. The
P.S.1. reflects that M. Spann in a prior juvenile PDR was noted
to have sinus problenms and hay fever. The trial court should

have consi dered and wei ghed this as mtigation. The trial court
should have reviewed the prior PDR for the purpose of
identifying other mtigating evidence, and, if any, weighed it.

The seventeenth area of mtigation that the trial court did



not consider and weigh was M. Spann's unhealthy relationship
with his nother. The P.S. 1. refelcts that in the psychol ogi cal
section of the prior juvenile PDR it was indicated "that a
psychol ogi cal eval uati on had been ordered, with a finding that
as a result of debilitating disease suffered by the defendant's
not her, dependency between the defendant, his nother, and
si blings, had reached a point where the defendant and nother's
relationship had beconme unhealthy. The recommendation was to
have the defendant and not her
‘detach' from each other." The trial court should have
consi der ed
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and weighed this as mtigation. The trial court should have
reviewed this psychol ogical report for the purpose of
i dentifying
other mtigating evidence, and, if any, weighed it.

The eighteenth area of mitigation that the trial court did
not consider and wei gh was that M. Spann needed an appropriate
male role model. The P.S.1. reflects that this was also
contained in the psychol ogical section of the prior juvenile
PDR. The trial court should have consi dered and wei ghed this as
m tigation.

The nineteenth area of mitigation that the trial court did

not consider and weigh was M. Spann's institutionalization as



a juvenile. The P.S.I. reflects that M. Spann spent sone tine
in the Orlando area for a juvenile commtnent. The trial court
shoul d have consi dered and wei ghed this as mtigation.

The trial court failed to fully consider and wei gh the non-
statutory mitigating factor contained in the proffers by defense
counsel and the P.S.I. The trial court failed to consider and
wei gh nineteen areas of mtigating evidence contained in the
record. The mtigating evidence contained in the record is
uncontroverted and believable. The trial court commtted
reversi ble error for these reasons and a new sentencing hearing

before the court nust be ordered.
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| SSUE VI I
THE TRI AL COURT ABUSED | TS DI SCRETI ON W TH RESPECT
TO THE WEI GHT ASSI GNED TO THE M TI GATI NG FACTORS.

The trial court in its sentencing order assigned various
weight to the mtigating factors. The trial court abused its
di scretion with respect to the wei ght assigned to the mtigating
factors.

Inits sentencing order the trial court consi dered and found



t hat none of the statutory mtigating factors existed. (3, R384-
386) The trial court also considered and weighed the non-
statutory mtigating factors proffered by M. Spann's counsel,
as well as, one itemof non-statutory mtigating factor that was
set forth in the PSI and found as foll ows:

a) relatively young nen at time of battery conviction
(some wei ght)

b) good son, good brother, good student (little
wei ght)

c) not the shooter (very little weight)

d) good jail record (some weight)

e) good husband and father (slight weight)

f) M. Spann's father shot to death (noderate wei ght)
(3, R386-389) - in the P.S.I.

Based on Canmpbell, the appropriate standard of review is
that the abuse of discretion standard applies to the weight
assigned to a mtigating factor. 706 So. 2d at 10.

In the instant case, the trial court abused its discretion
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with respect to the weight assigned to b, d and e above. As
noted in Issue Il, the proffer by defense counsel regarding the
non-statutory mtigating factors in b, d and e above was
i nadequate. The trial court should have required an adequate
proffer of these non-statutory mitigating factors. The trial

court abused its discretion by relying on an i nadequate proffer



for the purpose of assignig weight to this mtigation.

The trial court also abused its descretion by relying on the
l[imted amount of information in the P.S. 1. with respect to f.
Because the trial court relied on l|limted information in
assigning weight to this mtigation, the trial court abused its
di scretion.

Because the trial court abused its discretion with respect
to the weight assigned to these mtigating factors, a new

senenci ng hearing before the trial court is required.
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CONCLUSI ON

Based on the facts, the law, and the argunent, M. Spann

requests the following relief:



| ssue |I: Reverse the convictions and remand for

a new trial.

| ssue | 1: Reverse the sentence and remand for a
new sent enci ng.

| ssue |Il1:Reverse the sentence and remand for a new

sentenci ng proceeding with a jury.

| ssue |V: Reverse the sentence and remand for a
new sentenci ng proceeding with the court.

| ssue V: Reverse the sentence and remand for a new
sentenci ng proceeding with the court.

| ssue VI: Reverse the sentence and remand for a
new sentenci ng proceeding with the court.

| ssue VIIl: Reverse the sentence and remand for a new
sentenci ng proceeding with the court.
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