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SUMVARY OF ARGUMENT

The devel opment of the claimfor |oss of consortium has
parall el ed the dem se of the master-servant doctrine as
applied to the famly. As servants of the master, the wife
and the child were considered chattel of the husband. Their
only value to the nmaster was a pecuni ary value, which, in the
case of the child, ended with majority along with the right of
the father to recover for services and earnings if the child
was injured or Kkilled.

Since the turn of the century, Courts have discarded the
mast er-servant relationship as a rationale for limting
consortiumclainms. In 1926, this Court was one of the first in
the nation to reject the notion of child as chattel, holding
that fathers could recover for | ost care and conpani onship of
a mnor child. 1In 1973, this Court accorded the sane right
for nmothers.

This same historical process of experience and justice
overcom ng logic and injustice ought to result in the parent’s
right to sue for the |l ost care and conpani onship of their
child regardl ess of age. The reality of relationships of
famlies, who care for each other, are such that they are

i nevitably and



i nextricably, interconnected such that the biological fact of
t he
child reaching a certain age has no rel ationshi p what soever to

the quality of |love and caring he or she feels for his or her

1
parents or the parents for the child. The |egislature of
Fl ori da
has recogni zed that fact by anending its Wongful Death Act to
permt a claimfor |oss of care, confort, society and
conpani onshi p sustai ned by the parent for the death of his or
her adult child. |In extending the right of consortiumfor
adult children who have suffered a severe injury, e.g.
paral ysis, anputations, disfigurenment, brain damage,
traumatically induced nmental illness and the like, the
enotional torture to parents can exceed that of parents of a
deceased chil d.

Ei ghteen is not a magic nunber. Famly |love and caring
does not stop at the child s birthday. 1In fact, if the famly
is loving, that love will continue and grow stronger. Juries
can evaluate the validity of consortiumclains as they have
for many years. Cutting off consortiumrights at majority, is

illogical and inconsistent with conmon sense and experience.



This Court should recognize the right of a parent to

recover

for lost confort and conpani onship of a severely

injured adult child.

ARGUMENT

PRESENT DAY FAM LY LI FE AND THE HI STORI CAL

DEM SE OF THE MASTER- SERVANT RELATI ONSHI P
PROVI DE THE FOUNDATI ON FOR THE EXTENSI ON OF
CONSORTI UM RI GHTS TO PARENTS OF SEVERELY | NJURED
ADULT CHI LDREN. THE LEG SLATURE HAS RECOGNI ZED
THE RI GHT FOR THE WRONGFUL DEATH OF AN ADULT
CH LD. THE REASON | S SIMPLE. THERE IS NO
AUTOVATI C SHUT OFF SW TCH ON FAM LI AL LOVE AT
AGE EI GHTEEN. CUTTI NG OFF CONSORTI UM RI GHTS

AT MAJORITY | S I LLOG CAL AND | NCONSI STENT W TH
COMMON SENSE AND EXPERI ENCE. THI' S TRUTH

SHOULD COWVPEL THI S COURT TO RECOGNI ZE A CAUSE
OF ACTI ON FOR LOSS OF CONSORTI UM DUE TO SEVERE
| NJURY TO AN ADULT CHI LD






| NTRODUCTI ON

Judge O iver Wendell Hol mes once stated, “The life of the
law i s not | ogic but experience.”

I n eval uati ng whether to extend filial consortium clains
to parents of severely injured individuals who have reached
the age of majority, Holnmes observation could not ring nore

true.

Hl STORY OF CONSORTI UM CLAI M

The existent doctrinal obstacle to extending filial
consortiumto adult children is the notion that emanci pation
frees parents and children fromtheir reciprocal obligations
of support and obedi ence. At mpjority, the historical
parental right to services and earni ngs ends, but so does the
right to recover for themupon injury to the adult child.

Wlkie v. Roberts, 109 So. 2d 225, 227 (Fla. 1926), Frank v.

Superior Court of the State of Arizona, (Ariz. 1986).

The Suprene Court of Hawaii in Masaki v General

Mot ors, 780 P. 2d 566, 576-577 (Haw. 1989), concluded that the
mast er - servant doctrine was outnoded and illogical in regard
to ending filial consortiumat majority. At common |aw, the

child, like the wife, was relegated to the role of a servant



and consi dered an econoni c asset of the famly. |In the nodern
famly, children are nore of

an econom ¢ burden than asset. Today, children are val ued for
their love, confort, society and conpani onship, services have

4



beconme only one elenment of the consortium action. These
enptions do not end at mmjority.

This same historical process of experience and justice
overcom ng logic and injustice, finally resulted in consortium
rights for wonen. For just as the child was chattel so too was
his mother. 3 W Bl ackstone, Commentaries of the Law of
Engl and 433-35 (Ord ed.1884) It was not until 1950 that the
Court of Appeals for the District of Colunmbia Circuit became
the first court in this country to hold that w ves, I|ike
husbands, could sue for |oss of consortium caused by negligent

injury. Hitaffer v. Argonne Co., 183 F. 2d 811 (D.C. Cir.

1950) cert. denied 340 U.S. 852 (1950).

Nearly all states have extended the consortium cause of
action to wives rather than abolish it for husbands. This
approach denonstrates the evolution of the right of action from
its common | aw origins. Frank, supra 959 (1986).

In Wlkie v. Roberts, 109 So. 225 (Fla. 1926), this Court,

was one of the first in the United States to reject the
anti quated conmmon | aw theory that the child was a chattel and
recogni zed a father’s right to the mnor child s conpani onshi p.

Then in 1973, in Yordon v. Savage, 279 So. 2d 844 (FL)

this



Court recognized the mother’s right to recover |osses sustained



as a result of a negligent injury to her mnor child. The
court

specifically included conpani onshi p, society and services.

DEM SE OF MASTER- SERVANT DOCTRI NE RELATI ON TO CONSORTI UM

The Arizona Suprene Court in Frank, supra p. 959-960
(1986) observed that, even states which recognize the parent’s
action for injuries to a child restrict the action to m nor
chi |l dren.

The doctrinal basis of master-servant is clearly |ong
overdue for judicial burial. The energence of conpani onship
and society as the primary conponents of the action, has
vitiated the legitimcy of any age distinction in filial
consortium actions.

In USA v. Denpsey, 635 So. 2d 961, (Fla. 1994) the

governnment alleged that the prior decisions of this Court did
not specify the damages all owed for |ost consortium of a m nor
child. Thus, the Court stated that a parent may recover not
only for loss of a child' s services and earnings, present and
future until the end of mnority, but also for conpanionship
and society.

The Denpsey court explained its understandi ng of the

common



| aw basis for rejecting filial consortiumclainms for the m nor
child that conpani onship was not recoverabl e because the parent
child relationship was a nmaster-servant relationship in which
the child was considered chattel. This Court reaffirnmed the

rejection of what it characterized as “this antiquated



perception.”

Denpsey, supra p.964 (1994)reiterated the framework used
by the Yordon Court in extending the common |aw rule of filia
consortiumto wonen.

“...when our common |law rules are in doubt,
this Court considers the ‘changes in our
soci al and econom c custons and present day
conceptions of right and justice.’ (cites
omtted)”

In 1973, when Yordon was decided, it was apparent that a
child s conmpani onship and society were of far nore value to a

parent that services. Their recognition as el enments of

conpensation reflect our nodern concept of famly rel ationship.

Denpsey, p. 964 (1994).

MODERN DAY FAM LY AND EXTENSI ON OR CONSORTI UM PAST M NORI TY

Am cus submts that applying this Court’s criteria, nodern
concepts of famly relationships does not stop at mpjority. In
this conpl ex econony, interdependence extends through out the
| ives of parents and children. At majority, many children are
entering college and maintain close famlial relations with
their parents. Whether they attended college locally or sinply
go to work, it is not uncomon for themto live with their

parents.



Thi s arrangenment may persist through early adulthood as the

child saves noney for his or her own home. When children nmarry,



weekends, holidays and baby-sitting days are all times of
mut ual dependence. In |ater years, when one or both parents
may need financial or nedical support, the dependenci es may
reverse but not the care, confort, conpanionship and society.
I n our nmodern day postindustrial culture, which enphasizes
“famly values”, it is inpossible not to see the inevitable,
i nextricable, interconnection between parents and adult
children. There is no nore conpelling argunment for the
recognition of a cause of action for filial consortiumfor
adult children that the one established by this Court that
earlier expansions of the doctrine were supported by the
“changes in our social and econom c custons and present day

conceptions of right and justice.”

LEG SLATI VE | NTENT SUPPORTS EXTENSI ON OF CONSORTI UM

The Denpsey Court, in affirmng a cause of action for |oss
of consortium for an injured mnor, argued that it was not
precl uded fromrecogni zing a right of action sinply because the
| egi sl ature has not done so.

Today, the legislature has recognized a right to recover

for a loss of adult filial consortiumfor wongful death.






FLA. STAT. 8§768.21(4) (1999)

“Each parent of an adult child may al so recover
for nental pain and suffering if there are no
ot her survivors.”

This legislative recognition occurring after the Denpsey
deci sion, can only be interpreted as supporting this Court’s
recognition, in the context of personal injury, what the
| egi sl ature has recognized, through the Wongful Death Act,

t hat a parent should recover for |ost conpanionship, pain and
suffering due to the death of an adult child. There is a

| egi slative intent to approve consortium danages for an adult

child. See also: Frank, supra p. 960 (1986).

DEATH VERSUS SEVERE | NJURY

One nust wonder, as did the Superior Court of New Jersey,

in Mealy v. State Farm 744 A 2d 1226 (N.J. Sup. Ct. 1999).

Whet her there is a meaningful distinction between death and

severe injury where the effect on consortiumis concerned?
Often, the difference between the two is a nmere fortuity.

There is no question that death is a total deprivation of

soci ety and conpani onshi p.

Yet, consider the loss at bar in which the child has been



retarded but a kind, |oving, happy boy who, by all accounts is
a

9
now a denoni c danger to hinself and others. A permnent
reversal

fromDr. Jekyll to M. Hyde, if you will. He is still alive to

| ove, but can he be loved, and will he remain at home or be
institutionalized. Imagine lifetinme visits during which tinme
the parents will have to watch their once happy little boy
suffer as a tornented soul

Could it not be said that sonetinmes the | oss of conpani on-
ship and society experienced by the parent is even worse for a
severely injured child than for the deceased child? Frank,

supra 957-958 (1986).

M NORITY VERSUS MAJORI TY

As so articulately stated by the Arizona Supreme Court in
Frank, p. 960 (1986)

“Surely nature recoils fromthe suggestion that

t he society, conpanionship and | ove which conpose
filial consortiumautomatically fade upon emanci -
pation; while common sense and experience teach
that the elenents of consortium can never be
conmmanded against a child s will at any age. The



filial relationship, admttedly intangible is
i1l-defined by reference to the ages of the parties
and ill-served by arbitrary age distinction. Some
filial relationships will be blessed with nutual
caring and love frominfancy through death while
others will always be bereft of those qualities.

Therefore, to suggest as a matter of |aw that
conpensabl e consortium begins at birth and ends

at age eighteen is illogical and inconsistent with
conmmon sense and experience. Human rel ationships

10
cannot and should not be so neatly boxed. *“The
| aw does not fly in the face of nature
but
rather acts in harnony with it.” Harper v.

Tipple, 184 P. 1005, 1006 (1919).

| NCREASED LAW SUI TS

Opponents wi Il argue that an expanded class of Plaintiffs
wll increase litigation. This objection has been raised with
every argunment for a new cause of action. 1In fact, the

function of trial courts is to evaluate and process | awsuits.
These fears have been likened to the “boy who cried wolf” and
have proven groundl ess. |Ingber, Rethinking Intangible
Injuries: A Focus on Renedy, 73 Calif. L. Rev. 772, 817 (1985).
In these cases, because the injury nust be so severe as to
constitute a permanent total disability, there should not be a

substantial increase in litigation.
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CONCLUSI ON

Am cus believes that based on the "changes in our social
and econom ¢ custons and present day conceptions of right and
justice" this Court should reach the conclusion of the Suprene
Court of Arizona as cited by the Fourth District Court of

Appeals in its opinion certifying this case, Broward County

School Board v. Cruz, 761 So. 2d 388 (Fla. 4th DCA 2000) to

you:

“I'n particular, we can find no reason for
limting the class of plaintiffs to parents

of m nor children when the parents of adult
children may suffer equal or greater harm \hy



shoul d the parents of an injured seventeen year
old be allowed to recover for |oss of consortium
but not the parents of an injured eighteen year
ol d?” Frank, supra, 961 (1986).
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