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STATEMENT OF THE FACTS AND CASE

This is an appeal froma non-jury trial, where the appellate
court accepted half the fact findings of the judge, and then
substituted its own fact findings for the other half of the case

and reversed the judge. United Services Autonobile Association

v. Carke, 757 So. 2d 554 (Fla. 4th DCA 2000). The Fourth
District found no waiver of the right to deny coverage, ignoring
t he undi sputed facts found by the judge that USAA stipul ated that
it did not followits own procedures, which would have verified
the verbal information given by Carke to USAA;, that such
procedures were not followed on three separate occasions; and if
t he procedures had been followed, the erroneous mlitary

i nformation contained in USAA s conputer data woul d have been
imredi ately clarified (T 17-19; R 829-835). The judge found that
notice of the discrepancies was "glaringly apparent” in the
Record; another fact finding rejected by the appell ate panel.

d arke, 556. Because the Fourth District failed to apply the
correct |legal standard of review, this Court granted jurisdiction
to resolve the conflict between O arke and the other appellate

deci sions setting out the right standard of review Conner;

Shaw, Marcoux; Brown, infra. The Petitioner presents the facts
in the light nost favorable to the trial judge's fact-finding, as
required by the Rules of Appellate Procedure.

The first witness called to the stand by USAA was Carol Ann
G atsby at (T 43), who changed her testinony from her deposition

testimony. She had been a sales representative with USAA since
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1986; in 1988 she was a new nenber sales representative (T 45-
46). In 1987 she sold approximately 900 to 1,000 USAA policies
(T 47). In viewng the application she filled out, in her hand
witing with her signature, she said she knew that she spoke with
Eugene d arke, but had no specific nenory of the conversation

(T 47). She testified that on May 4, 1988, C arke called and was
transferred to her by a USAA operator (T 48-51). Contrary to her
deposition, she now said she gave hima new nenber nunber, while
she had himon the phone (T 49-52). She was shown Plaintiff's
Exhi bit #9, which was the USAA conputer sheet with C arke's
information (T 52-53). She took the eligibility information such
as nane, rank, social security nunber, date of conm ssion, etc.,
typed it on the conputer, as she spoke to C arke on the phone
since the system had been conputerized. She testified that USAA
was concerned about eligibility because the carrier was not open
to the public because it was a private organization for mlitary
officers (T 55-56). She said that Plaintiff's Exhibit #9 was not
actually the two conputer screens that she would see, when she
was taking the information (T 56-57).

G atsby testified that to be eligible for nmenbership in
USAA, the applicant would have to be an active, or retired,
officer comm ssioned in the mlitary and the information that
Cl arke gave was that he had been a conm ssioned officer through
of ficer's candi date school and he was no longer in the mlitary
(T 57-59). darke provided information regarding the two cars he
was insuring; she took all this information down while she was

talking to himon the phone (T 61-62). datsby testified the
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only way to have the application conpletely filled out was to
have the potential insured give the information over the
t el ephone, but she did not type in the information regarding
Cl arke's occupation or education (T 62-63). She did not know who
took that information, as she took the mlitary information
(T 63-64). datshby testified that even after the informati on was
recei ved over the phone, an insured still needed to establish
eligibility; Carke had called her back and the records indicated
that she spoke to hima second tine (T 65-67). d atsby said that
the information on the conputer sheet showed that C arke was an
ex-officer, he was a captain no longer in the mlitary, he went
t hrough officer's candi date school, he was married; and once the
information was typed in on the conputer screens, d atsby would
hit "enter" and Exhibit #9, a conposite, would be produced (T 68-
70). The printout was given to a technician, who typed in the
rest of the informati on on papers with carbons and one of those
copies is renoved and is supposed to be sent to the insured,
along with a power of attorney and an eligibility certification
form to verify the information (T 70-71). It was not part of
her job to send out those papers (T 71). She testified that she
accepted the information as true and there was no reason to
investigate (T 72). She said that she would not even
i nvestigate, even though the sheet showed, according to the
information she took that C arke would have been 17, when he was
a conm ssioned officer (T 72).

She testified that regarding states where USAA insures al

types of applicants, C arke may not have been eligible in those
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states either, because he lived in Florida, which was not a "take
all conmers" state (T 73-74). She took applications from people
in these "take all coners" states, because they are required by

| aw to do so; she never nenorized the ranks; as who could be
eligible and what type of rank was provided to them (T 75-76).
She then identified four other attenpted phone conversations with
Cl arke, regarding his honmeowner's policy; but she never discussed
eligibility with him (T 78-79).

Cross-exam nation began with @ atsby admtting that in her
deposition she had testified she had relayed all C arke's
information to the eligibility specialist and it was the
eligibility specialist who put the information in the conputer;
but now she was changing her testinmony at trial to say she did it
(T 80-81). She testified she did not know exactly what day she
was on-line with the information (T 81). She was next inpeached
with the fact that in her deposition she admtted she was given
training in eligibility and the various ranks in the mlitary and
what ages they were obtainable (T 82). She testified that if
sonmeone called up and said they had been through officer's
candi dat e school and becane a conm ssioned officer at the age of
17, she would not believe that information (T 82). She admitted
that it was USAA's policy to make sure that all the correct
informati on was obtained fromthe applicant by sending the
mandatory followup forns, even though the person giving the
informati on was an officer and gentleman (T 84-85). She verified
that USAA required a signed certificate, certifying the

information for the applicant to be eligible for its insurance;
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and these witten, signed docunents had to be obtained before
there was a determ nation that the applicant was eligible and
woul d be issued a policy (T 85).

Once again, datsby testified that she had absolutely no
recol | ection of speaking to C arke whatsoever and she had no
recol l ection of the conversation even fromlooking at the
docunents provided (T 86). She testified that even though there
wer e spaces on the application for rank and branch of service,
she did not type those in (T 86-87). d atsby admtted that there
was not a single USAA docunent witten by her, that in any way
i ndicated that C arke had ever given her information that he was
a captain, or that he was in the Air Force (T 88-90).

@ at sby was again i npeached with her deposition testinony
stating that USAA required the eligibility certificate to be
signed and returned to it and that if it did not receive the
certificate back with a witten power of attorney, the policy
woul d be cancelled (T 91-93). d atsby continued to hedge about
why Cl arke's policy was not cancell ed, when these certificates
were not received back; and she was inpeached with her deposition
testinmony that it would be | ogical to assune that either d arke
had returned the certificates; or USAA sinply did not followits
own procedure; so the policy was still in effect two years after
it was issued (T 94). She testified that she was a person who
decided to place Carke as an insured USAA nenber (T 95).

G atsby stated that USAA, in 1988, did not take information from
Reserve O ficer's Association magazines to solicit new nenbers

(T 97). Finally, Aatsby testified that the eligibility
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certificate and the power of attorney and the application were
all normally sent out in the same shipnent to the potenti al
insured and that was USAA s procedure (T 99).

The next w tness called by USAA was El aine Riding, who did
mar keting analysis and eligibility for USAA, who testified that
in 1988 USAA did not do tel ephone solicitations, but did mai
solicitations to people that were eligible, but other persons
coul d be responding to USAA advertisenents in mlitary
publications (T 111). She identified material sent to C arke,
after he had becane a USAA insured, soliciting additional
coverage, hurricane coverage, unbrella coverage, etc. (T 121-
123). USAA did not consider this a solicitation, but rather
i nformati onal new pieces (T 124).

On cross-exam nation, Riding testified that she was
satisfied that in spite of the 114 page deposition testinony of
Carol d atsby where she testified was not directly on-line with
Cl arke; Riding was convinced d atsby was on the conputer (T 136).
She adm tted that in none of the docunentation sent to M. O arke
was there ever anything that said if you are not eligible,
contact us and | et USAA know (T 135).

Next to testify was Marry I barra, an attorney for USAA
(T 151-152). She gave the history of USAA, how each nenber
shares in the profits and | osses of the conmpany and how t hey
decided to insure mlitary officers, because they would take care
of each other where other insurance conpanies would not (T 154-
155). She testified that the bylaws required nenbership in the

organi zation to be limted to officers, retired officers, reserve
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of ficers and sone other limted groups; the reciprocal operates

t hrough an attorney-in fact relationship; and that when the pool
of mlitary personnel began downsizing in the '90s, additional
groups were added, but not to this association (T 157-158). She
testified it was absolutely material to know that the insured was
a comm ssioned officer when applying, but admtted that USAA

i nsured Japanese airline people (T 166-167); and she al so
described that in five or six states, that had "take all coners”
requi renents, USAA had to insure other people than its norma
mlitary market niche (T 167).

On cross-examnation Ibarra testified that the O arke case
was her case and that the attorney who representing USAA at this
trial reported to her (T 191), and she admtted the stipulation
was true that USAA had not followed its own procedures in terns
of sending out a followup verification of eligibility letter and
a power of attorney, at the 30-day and 60-day cycle; and these
procedures were not followed (T 191). Further questions were
asked of Ibarra regardi ng USAA procedures, again the attorney for
USAA stipulated that there was a procedure in place and had it
been followed, an eligibility certificate would have been sent
out, would have been returned and over tine C arke would have
been cancel |l ed according to USAA' s routine procedure (T 195).
| barra identified USAA docunments showing different mlitary ranks
and the ages that went with them the docunents included a
category for Japanese airlines, which covered their pilots; and
she then said that USAA was denying coverage to C arke under

provision F of his policy (T 206-210). That provision allows for
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cancel | ati on under the condition that C arke know ngly conceal ed
or msrepresented a material fact (T 210). She identified the
Conpl aint in the DEC action, noting that the date of the accident
was Septenber 25, 1989; and she testified that USAA insured Audie
Mur phy and CGeorge Bush at a tinme when they were a little nore
than 18 years old and were officers (T 213-216).

Next, the Plaintiff put on the deposition testinony of
Eugene Clarke. H's mlitary record showed he was not suitable to
remain in the mlitary; and he did not know if the Reserve
O ficers' Association nmagazine always |isted himas a captain and
he did recall calling themto tell themto correct that (T 297-
298). Cdarke did not recall getting any wel cone information
package from USAA, nor he did recall talking to an operator about
eligibility (T 299-300). He testified a copy of the Reserve
O ficers' Association magazine was sent to himas Captain E F
Clarke and a solicitation letter for nmoney (T 317). He used E
Francis Clarke on credit cards and that is how the nagazi ne nust
have gotten that nanme (T 318-319). He testified he net soneone
named M ke C ark, who said he mght submt his nane and the next
t hing he knew he got literature in the mail to pay $20 to join
the Reserve O ficers' Association (T 320-321). After he had been
accepted to join ROA, when he got the literature in the mail; he
does not know how they got the information that he was Captain E
Francis Carke (T 323).

Clarke testified he never represented to anyone, whether it
be USAA, or anyone else that he was a captain in the mlitary,

except perhaps to his postman when he got the ROA magazi ne
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(T 324-325). USAA then rested and C arke noved for an
involuntary dismssal (directed verdict) since this was a non-
jury trial (T 333-354). The judge ruled the case was goi ng
forward and Cl arke could present his side (T 354).

The insurance expert wtness called by O arke was Janes
Marshal | , whose deposition was taken by USAA (T 369). Marshal
testified that he thought there were factual disputes whether
Clarke m srepresented his mlitary status; as he did not see
anything that would conclusively show that C arke had done this
(T 380-381). Marshall testified that forns attached to the
policy, explained that what happened when information on the
application was incorrect; and it stated that if that was the

case, USAA woul d charge an additional premumto the insured

(T 385-387). It also provided for cancellation, not for just
m srepresentations, but for know ngly concealing or

m srepresenting material facts or circunstances (T 387-388). He
said this | anguage should be interpreted as a materi al

m srepresentation fromthe standpoint of the insured and whet her
he knew it was material (T 389). The provisions were anbi guous,
because in one section of the policy it stated that if there was
incorrect information USAA will charge an additional prem um
based on the corrected information; and in another section it
said if there was a knowi ng m srepresentation the policy can be
cancelled (T 390). He also found that the policy was nore
liberal than Florida statutes regarding m srepresentations,
because under the statute the m srepresentati on can be unknow ng;

but the USAA policy had a knowi ng m srepresentation standard
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before the insurance could be cancelled (T 391-394). He
testified that USAA advertising suggested that it went after
mlitary officers, which could be considered an elite group so
of ficer status was material, but C arke would not know that

(T 398-399). It was his opinion that in order for USAA to be
able to cancel the policy, according to the policy, there had to
be a knowi ng m srepresentation of the material facts, so that the
i nsured woul d have to know that the answer he gave was fal se and
he woul d have to know that this was nmaterial to underwiters and
t hey woul d not issue the policy if you had not given themthis
information (T 402).

USAA had a docunent in its files showi ng that C arke was a
captain at age 17, which would have been a clearly wong answer
and all the conpany had to do was conpare it to its own standards
for confirmng eligibility; if USAA had done this, they would
have been able to cancel or term nate the coverage prospectively,
but they did not and therefore they waived their right, or were
est opped, from denying coverage (T 406). Regarding coverage by
estoppel, Marshall testified that to even get to that theory, you
first had to assune there was no coverage; and he was not of the
opi nion there was no coverage, because he had not seen anything
t hat conclusively showed that C arke knew he was making a
mat erial m srepresentation (T 408). There was not even anything
t hat showed that C arke gave USAA the information they had,
Clarke sinply m sunderstood the questions; or the application was
typed by sonebody el se and not the person who took the

i nformation; but assum ng arguendo there was a m srepresentation
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of the type required in the insurance policy to void it, USAA
still had an obligation with the incorrect information in their
system to void the policy prospectively (T 408-409). This
conpany was in a win-win situation, where USAA got to hold the
prem um noney, then if there was a | oss, they can sinply argue no
coverage (T 409). He explained that the information on the
application is for the insurer to use for the purpose of giving
coverage or to deny coverage. Once the application was done, the
customary practice was to notify the insured with a copy of it;
and requesting followup information. The Court should be
skeptical if the conpany did not follow their own procedures, if
they did not get the correct information and the docunents
signed, to wite the policy (T 414-415).

Portions of the deposition of D ane More, the senior
adjuster for USAA were next read into the Record (T 429). As a
corporate representative of USAA, she was denyi ng coverage under
a 1995 reservation of rights letter, because information cane to
the conpany that indicated that Clarke may not be a mlitary
officer in the service; through Answers to Interrogatories
(T 432-435). Plaintiff's Exhibit #9 was a conputed sheet; but
she did not know when the conputer system was integrated between
underwriting and clainms (T 440-441). |In other words, when a USAA
phone representative would be able to sinultaneously put the
information directly into the conputer; as d atsby said she had
not done in her depo, but said she had done at trial; Myore had
never searched a conputer sheet before, nor pulled one up before;

she did not know what the codes on the sheet neant; and she did
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not know why USAA produced one copy of this data screen three
times on the sane piece of paper (T 440-442). She admitted that
USAA aut horized Clarke to settle with the tortfeasor for $15, 000
(T 443-444). She admitted that once these policy limts were
accepted by the Plaintiff, he had no nore rights to go back

agai nst that particular Defendant (T 445-446).

The deposition of Maria Garcia Francis was read, who
testified that she had never heard of an officer being
conmi ssi oned before age 22 (T 465-481).

A Motion for Directed Verdict/d osing Argunment was comrenced
by the attorney for USAA at (T 482). He argued that for
equi tabl e estoppel there has to be the representation as to a
material fact contrary to a |later asserted position and change in
position detrinental to the party claimng estoppel; but argued
here there was no evidence or change to position as a result of
Clarke relying on anything USAA did (T 483).

Counsel argued that to have a waiver you have to know you
have that right and you have to intentionally waive that right,
but USAA did not know at the tinme Clarke was not a mlitary
officer, so they did not waive the right (T 483-484). He said

t he 1 ndependent Fire v. Arvidson, infra, case, says the insurer

is entitled to rely on informati on obtained in an application; so
t here was no wai ver because they did not waive a non-right. He
argued that another case said the statute precluding an insurer
fromdisclaimng coverage unless it gives a reservation rights in
30 days, does not create or extend non-existent coverage, and

therefore argued there is no duty to deny coverage at all (T 482-
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485); that the policy has never been in effect because there was
a material msrepresentation in the application under the clains
adm ni stration statute.

Counsel for O arke responded at (T 490), by arguing that
USAA's policy calls for an intentional msrepresentation and
t here was not hing presented which showed an intentional
m srepresentation. Counsel said it was unrebutted that USAA did
not followits own procedures; there was no evi dence of
intentional msrepresentation; USAA failed to verify the coverage
in accordance to its procedure; and it is clear if USAA takes
everyt hing over the phone there can be m scommunication (T 490-
491) .

Counsel said that they do not know how many tel ephone calls
Ms. d atsby handl ed each day, how many peopl e she signed up on
t hat day; and the information could have been changed on the
conput er screen. USAA knew the date of Clarke's birth and the
information defied their own internal regulations and schedul es;
since there are no 17-year old captains, or 17-year old
conmi ssioned officers (T 490-492). They al so have ranks that
correspond with the age. USAA said there was no reliance by the
i nsureds; but USAA accepted the prem uns for years; and USAA
clainms there is no harmin telling the insured to settle with and

rel ease a tortfeasor (T 491-492). Besett v. Basnett, 389 So. 2d

995 (Fla. 1980), stated that the recipient of a fraudul ent
m srepresentation is not justified in relying onit, if he knows
it is false, or the falsity is obvious to him (T 493).

Counsel continued that if indeed false informati on were
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given, the first red flag was Cl arke's date of birth eligibility
and his conmm ssion date; the second red flag was that USAA never
sent out the first mailing; or the second; or the third to
confirmeligibility; which is required because each nmenber has to
al so execute a power of attorney, or certificate to protect the
others; and if you do not execute these two docunents, you do not
have USAA coverage as the policy is automatically cancelled
(T 492-495).

USAA continued its closing at (T 498), by stating that
Ms. d atsby took the application and was credi bl e, because she
admtted she totally changed her testinony after her deposition
and she expl ained why (T 499-501). Counsel said that this was
not such an obvi ous m srepresentation that USAA shoul d have seen
it, as Clarke's position suggested (T 501-502); somneone taking an
application is not supposed to analyze the information and
@ atsby did not catch Carke's msrepresentation; and that the
i nsurance statute does not distinguish between know ng and
unknowi ng ni srepresentations. He said Carke paid $295 to be a
life nmenber of the Reserve Oficers' Association (T 502-508).
USAA admtted it willingly insured other people, who were not
officers; and Clarke's first clue should have been that the nane
of the conmpany is United Services Autonobile Association. The
i nsurance carrier had no duty to investigate and foll owup to get
t he mandatory power of attorney. Elaine Riding testified there
was no solicitation on a one-on-one basis and M. C arke never
tried to get the information right, despite the fact that the

magazi ne sent him publication after publication calling him
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captain. Counsel argued that Rose Al eman said she was not aware
of an officer this young, but she would not have investigated
this. George Bush and Audi e Murphy are two exanples of very
young officers in the U S mlitary (T 508-517).

Cl arke continued closing and said the testinony was that a
friend signed Clarke up and there is no evidence he
m srepresented he was an officer in the ROA (T 518-520). He said
USAA was supposed to followup by sending out the eligibility
certificate and power of attorney to sign; with the obvious
purpose to find m srepresentation and they did not do it; that
Ms. 3 atsby was trained to foll owup when things did not match
and had ot her situations where the rank did not match the age and
she checked it out; that she was trained and had gui delines and
t he procedure was not followed; as there were red flags all over
the place to show USAA nmaybe shoul d investigate (T 520-524).

He said Mary Ibarra, who is a very smart |awer, admtted
that USAA |ikes to insure officers, but they also insure Japanese
airline pilots, insure sone college students if they are in the
ROTC program and there were no actuarial tables put on to show
t hese status standard were related to the risk of bad drivers
(T 524-525).

Counsel argued that Carol d atsby admtted that she has no
recall of talking to M. d arke; she daily took down pages and
pages of information; and she could have cleared it up by witing
CPT USAF and rank and branch on the application, but she did not
do it; there is no witten application, just the information in

t he conputer (T 525).
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He continued that Ethel Keaton testified that M. C arke's
version could have been entirely accurate, that soneone signed
Clarke up for ROA nenbership using his credit card and since
there is no witten application, USAA was just piling inference
on inference (T 525-526); USAA has no record to show t hey ever
sent Clarke a power of attorney, if so, they would not be in the
court room (T 526-527); that the cases USAA relies on are life
policies and health policies and if you do not report you have

tubercul osis, those cases apply (T 527); that Besett v. Basnett,

supra, applies and says that you would have a right to rely on
representation, unless its true or its falsity is obvious (T 525-
528). He said USAA cannot prove that m srepresentation ever
occurred to start with, this would be the only case in Florida in
whi ch a m srepresentati on was not based on sonme type of witing.
| f he had been making up information, he would have done

sonet hing better than saying he was a 17-year old officer; if you
are going to lie or msrepresent, you would do better than that.
He said sonething went "screwy” in USAA' s system and they did not
follow their guidelines to correct it, and USAA sinply has not
shoul dered its burden of proof (T 525-531).

The trial court asked for a USAA power of attorney formto
review (T 531). It said on the bottomthat the eligibility
certificate, which then was on the back of the power of attorney,
nmust be signed, dated and returned (T 532-535).

The finding of fact and conclusions of |aw are contained in
t he Final Judgnent, which is in the Appendix to this Brief, and
in the Record at (R 829-835).
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USAA filed a | engthy Mdtion for Rehearing, arguing that the
judge's Finding of Facts and Concl usi ons of Law were wong and
relied on new conputer screen printouts, which USAA suppl enent ed
to the Record (R 889-893; 894-903; 904-930; 934-960). USAA's
Motion for Rehearing and/or New Trial was denied and it appeal ed
(R 969; 970-971). The Fourth District reversed, finding no
wai ver and ordered a judgnent to be entered for USAA. d arke,

556.
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SUMVARY OF ARGUNVENT

This case involved a non-jury trial with several days of
testinmony in which the trial court issued 34 paragraphs of
findings of fact, and held there was coverage.

There is clear and explicit conflict wwth Florida | aw, that
after non-jury trial the test for affirmance is "whether there
was conpetent evidence" to support the findings of fact.

For instance, the trial court who heard the evidence nade a
fact finding that certain information on the conputer screen
application was "glaringly apparent.” However, the Court of
Appeal wei ghed the evidence and ruled that this information
"...was not readily apparent...". Therefore, this is as clear as
can be that the Court of Appeal substituted its view of the
evidence for that of the trial judge. It conducted a de novo
review of the trial court's fact findings and expressly disagreed
with the fact findings, which is in direct conflict with Florida
| aw. ~

It should al so be pointed out that the carrier received
i nsurance prem uns for six years before denying coverage.

This is the only case ever in Florida in which an insurance
carrier never obtained a witten application for the policy, but
nonet hel ess was able to avoid coverage for allegedly incorrect
information given over the tel ephone to a sal esman, who did not
foll ow his conpany's procedure which required himto obtain a

witten application.

*

The findings of fact are in the Appendix to this Brief.
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Si nce USAA never obtained a witten application although its
procedures required it to, there certainly was "conpetent
evi dence" for the trial court to enter the Final Judgnent finding
t here was cover age.

The facts as stated in the OQpinion are that in 1988 Eugene
Clark applied for insurance with USAA. USAA not only insured
mlitary officers, but also insured numerous other classes of
people. A salesman of USAA took the application over the
tel ephone and filled in certain informati on on the conputer
screen, but never obtained a witten application fromM. d arke.
The evi dence was undi sputed that USAA was supposed to obtain a
witten application and if not to cancel the policy, but
nonet hel ess, it is undisputed that USAA never obtained a witten
application. Nonetheless, after paying premuns for six years,
when M. Carke made a UM claim USAA filed suit for declaratory
j udgnment seeking to void the policy ab initio alleging materi al
m srepresentation in his application for insurance, even though

there wvas no witten application for insurance.

It should be pointed out that it is bad public policy to
hol d that an insurer can avoid coverage in the present situation
for allegedly incorrect information given over the tel ephone to a
sal esperson, when it stipulated it did not followits own
procedures and did not obtain a signed, witten application and
verification of insurability.

The decision in the present case conflicts with the cases of

Conner; Shaw, Marcoux; and Brown, infra, which hold that after a

non-jury trial, the test of whether the findings of fact and
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Judgment shall be affirnmed is whether there is "conpetent

evi dence" to support the fact findings and Final Judgnment; and
that after trial on the nerits, the Court of Appeal is not
allowed to substitute its fact finding for that of the trier of
fact. The Court of Appeal, in this case, did not apply the test
of "whether there is conpetent evidence;" this creating express

and direct conflict. I nstead, it conducted a de novo revi ew of

the trial court's fact finding and expressly disagreed with the
fact findings. The direct conflict nust be resolved by this

Court, as no de novo review exists of a trial court's express

fact finding. The Opinion bel ow nust be quashed and the Final

Judgnent for the insured reinstated.
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ARGUMENT

THE DECI SION I N THE PRESENT CASE | S I N
EXPRESS AND DI RECT CONFLI CT W TH FLORI DA
CASES HOLDI NG THAT THE STANDARD CF
REVI EW OF A NON- JURY TRI AL | S VWHETHER
THE JUDGVENT | S " SUPPORTED BY COMPETENT
EVI DENCE; " BUT THE COURT OF APPEAL

APPLI ED A DE NOVO REVI EW | NSTEAD AND
EXPRESSLY SUBSTI TUTED I TS OMN VI EW OF
THE EVI DENCE; THE FI NAL JUDGVENT MUST BE
REI NSTATED.

Florida law is clear that the only tine a Court of Appeal
shoul d reverse a fact finding by the trial judge after trial on
the nerits, is if it finds the Judgnent of the trial court is not
"supported by conpetent evidence." The Court of Appeal, in the
present case, made no finding that the decision of the trial
court was not "supported by conpetent evidence," but sinply, de
novo, substituted its own view of the evidence for that of the
trial court. Therefore, there is express and direct conflict
bet ween the decision in the present case and the Suprene Court's

decision in Shaw v. Shaw, 334 So. 2d 13 (Fla. 1976); and Conner

v. Conner 439 So. 2d 887 (Fla. 1983). See also Marcoux V.

Mar coux, 475 So. 2d 972 (Fla. 4th DCA 1985).

The decision of the Fourth District is in express and direct
conflict with this Suprene Court's decision in Shaw, where there
was a non-jury trial and the trial judge nmade findings of fact
and entered a final judgnment. On appeal, the Third District
reversed part of the trial judge's final judgnent, and on review,
this Court reversed, with instructions to reinstate the judgnent
and fact findings of the trial court. The Florida Supreme Court

held that the test for reviewing and reversing the fact findings
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and judgnent of the trial judge, after trial on the nerits, is
"whet her the judgnment of the trial court is supported by
conpetent evidence." Shaw, 16. An appellate court can not
substitute its judgnent for that of the trial court and is not
permtted to re-evaluate the testinony and evidence in the record
on appeal. Shaw, 16. That is exactly what the Fourth D strict
did in darke. Therefore, the darke decision is in direct
conflict with Shaw.

I n Conner, once again, the court of appeal weighed the facts
and reversed the judgnent by the trial judge. This Court held
that the question was an issue of fact, and therefore, in
reversing the trial judge, the court of appeal "exceeded the
scope of appellate review " Conner, 887. The Fourth District,
i ke the appellate courts in Shaw and Conner, did not apply the
correct test and "exceeded its authority” in reweighing the
facts, and therefore, there is express and direct conflict and
i ke those cases O arke nmust be quashed and the Final Judgnment
rei nst at ed.

The Fourth District ignored its own case | aw, which had
previously recogni zed that in reviewing a non-jury trial, the
limted scope of appellate reviewis whether there was evidence
to support the trial judge's finding, and therefore, since there
was evidence it could not reverse:

...S0 long as there is evidence to support
the trial court's finding, appellate courts
cannot act as new fact finders in the stead
of the trial judge. Shaw v. Shaw, 334 So.2d
13, 16 (Fla.1976). As our suprene court

poi nts out in Marcoux, the error in Conner
was that the district court acted as a fact
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finder:
If a reviewing court finds that there is
conpet ent substantial evidence in the
record to support a particul ar award,
then there is logic and justification
for the result and it is unlikely that
no reasonabl e person woul d adopt the
view taken by the trial court. Under

t hese circunstances, there is no abuse

of discretion.

Mar coux, 464 So.2d at 544.

In reviewing the record in light of the
above, we find that the trial court, as the
fact finder, had before it conpetent and
substanti al evidence upon which to base its
award. Accordingly, we affirm

Mar coux, 972.

In the present case, the judge wote an Order several pages
long with 34 paragraphs of fact finding, as well as additional
rulings in the Order (A 1-3). The Court of Appeal sinply
substituted its own view of the facts for that of the trial
judge, in express and direct conflict with these cases.

When a judge enters a judgnent based on conpetent evidence,
there is no abuse of discretion. The abuse of discretion
standard al so applies to a judge's ruling denying a new trial or
rehearing, like the trial judge did below. The Fourth District
did not find an abuse of discretion either and Carke is in
effect in conflict with the Suprenme Court's recent |andmark

decision in Brown v. Estate of A P. Stuckey, 749 So. 2d 490 (Fl a.

1999). Brown nmakes clear the judicial philosophy of the Suprene
Court, that the trial judge is present at trial, hears the

evi dence, observes the deneanor of the wi tnesses, and is the one
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who is supposed to determine matters of sufficiency of evidence.
In the present case, the trial judge entered 34 paragraphs of
fact findings, and there was no finding by the appellate court
that there was no "conpetent evidence" to support them

The O arke decision is in direct conflict wth the judicial
phi |l osophy of Brown in that the trial judge was present at the
non-jury trial and heard the evidence, saw the deneanor of the
W tnesses, etc., and the court of appeal can not substitute its
view of the evidence for that of the trial judge.

The trial judge found that USAA was estopped from asserting
m srepresentation because it should have known of the apparent
age di screpancy, and that USAA woul d have di scovered the
information if it followed its own verification procedures. The
court of appeal did not find that there was no conpetent evidence
to support this estoppel, but inpermssibly reweighed the
evi dence.

The danger in allowng Carke to go uncorrected is that now
an insurance sal esperson can take information over the phone,
never verify or look at any of the information on its conputer
screens, never send a copy of the information or a witten
application to the insured, never ask an insured to sign an
application, accept premuns for years; and then when an acci dent
occurs, the carrier can go back and try to find sone all eged
m srepresentation in the alleged oral information given over the
phone to the sal esperson and never verified by the insured, to
cancel the policy ab initio.

To date, there is no case in Florida that has found a
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mat eri al m srepresentation nade over the phone to a sal esperson,
never verified by the insurance conpany, and never signed by the
insured, can formthe basis of voiding a policy. Mre
inmportantly, no case in Florida has required actual know edge on
the part of a comm ssioned insurance sal esperson in order to
avoid the application of the doctrine of waiver or estoppel, when
the insurer later clains that the policy was void ab initio.
Clarke is in direct and express conflict with Florida | aw and
public policy; it has nade bad | aw;, and the Opinion nust be
guashed and the Final Judgnent reinstated.

The proper appellate standard is that if there is conpetent

evi dence to support the Final Judgnent after trial on the nerits,

it must be affirnmed. The evidence which supported the Final

Judgnent was:

1. USAA does not only insure officers. It insures taxi
drivers; construction workers; high school dropouts; janitors;
wi ndow washers; dishwashers; secretaries; bartenders; shoe
sal esmen; waitresses; cashiers; farners; cooks; factory workers;
gas station attendants; college students; tire changers; in
short, every type of people in the country.

2. USAA al so i nsures enpl oyees of Japanese airlines.

3. USAA insures the famly of officers, including ex-w ves

and grown children, even though they were not in the mlitary,

and regardl ess of the type of work they do. 1In "take all coners”
states they insure everyone who applies, |ike other insurance
conpani es.
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4. There was never any application signed by the
M. d arke.

5. USAA did not followits own procedures which forbids
witing a policy without getting a signed application, so it
cannot deny coverage for misrepresentation in a non-existent
appl i cation.

6. USAA's policy does not require a "m sSrepresentation” to
cancel, but requires a "know ng" m srepresentation. There was
absol utely no evidence presented that any all eged
m srepresentati on was "know ng." USAA sinply ignored this
requirenent in its policy.

7. There was absolutely no evidence that M. d arke knew
USAA' s gui delines for Florida.

8. The evi dence was undi sputed that USAA did not tel
M. Carke USAA's guidelines for Florida.

9. It was undisputed that M. C arke never saw the
informati on on the USAA conputer screens in Texas.

10. USAA did not even know who put the information on the
conputer screens in Texas. |In her deposition, a USAA enpl oyee,
Carol d atsby, said that the information was put on the conputer
screens by an eligibility specialist. However, at trial, she
reversed her testinony and said she put the information on the
conputer screens. Then on Motion for New Trial, USAA filed new
conputer screens into the record that had never been produced
before. Therefore, this contradictory testinony by USAA is
certainly evidence to support the Judgnent for M. Carke after

trial on the nerits.
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11. The trier of fact found that there was evidence on the
conput er screens by which USAA coul d have easily determ ned the
M. Carke was not an officer. The information on the USAA
conputer screen in Texas said that M. Carke was an officer at

17 years old, which was inpossible. Therefore, this was al so

evi dence to support the Judgnment after the trial on the nerits.

12. Carol d atsby, the USAA enpl oyee, testified that she
had been given training to evaluate the information on the
conmput er screens.

13. Carol datsby testified she knew sonmeone could not be a
conmmi ssi oned officer at age 17.

14. The trial court found that the USAA gui delines provided
the earliest soneone could be a conm ssioned officer was age 22.

15. USAA stipulated that its guidelines required it to send

a witten application to the insured to sign; and after 30 days
if it was not received to send a follow up; and after 60 days to
send a second followup; and after 90 days to cancel if a signed
application was not received.

16. USAA could not show it sent the above letters.

17. It was undisputed that USAA did not receive a signed
application, and did not followits own guidelines, and did not
cancel the policy.

18. USAA's guidelines also required that it have an
executed Power of Attorney by the insured, or the policy would be
cancelled. It is undisputed that USAA did not have one, and did
not followits own guidelines; and did not cancel the policy.

19. In this UM case, USAA gave M. Carke permssion to

-27-



settle with the tortfeasor, and |ater denied coverage to O arke,
after he had settled and |ost the right to proceed agai nst the
tortfeasor, so there was estoppel.

In summary, there was abundant evidence to support the Final

Judgnent after the trial on the nerits and there was no abuse of

di scretion in finding for darke or denying a new trial. The
appel l ate court should have affirmed the Final Judgnment, nor
substituted its own Judgnent.

Any m srepresentation of officer status was clear and
obvi ous on the face of USAA's own conputer screen, and USAA did
nothing to verify Clarke's eligibility, rather it accepted
Clarke's premuns for six years and paid other clains. The trial
court found that USAA, in allowing Carke to settle with the
tortfeasor/ Trayner, had cut off any future recovery by O arke.
If, in fact, he m srepresented that he was an officer in the Ar
Force, this was "glaringly apparent” in the conputer data and the
evidence inferred a deliberate disregard of the information by
USAA, sufficient to put USAA on | egal notice of the
m srepresentation. Based on these facts, the court found that
USAA had not sustained its burden of proving that its policy was
vi ol ated, therefore coverage was available for Carke. The
Fourth District disagreed, but did not find the trial judge's
fact finding clearly erroneous or unsupported by conpetent
evi dence.

A trial judge sitting without a jury is responsible for
reconciling inconsistent and conflicting evidence and her

findings thereon will not be disturbed by the appellate court
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unl ess clearly erroneous. Mri v. Matsushita Electric

Corporation of Anerica, 380 So. 2d 461 (Fla. 3d DCA 1980);

Pokress v. Josephart, 152 So. 2d 756 (Fla. 3d DCA 1963); Hill v.

Copl an Pipe & Supply Co., Inc., 296 So. 2d 567 (Fla. 3d DCA

1974); Marsh v. Marsh, 419 So. 2d 629 (Fla. 1982); Strawgate v.
Turner, 339 So. 2d 1112 (Fla. 1976); Trace v. N cosia, 265 So. 2d

88 (Fla. 2d DCA 1972). Further, where a case is tried before a
trial judge without intervention of a jury, an appellate court
will ordinarily refuse to consider a finding of fact made by the
trial judge again, unless it is shown to be clearly erroneous.

Vail v. State, 205 So. 2d 536 (Fla. 3d DCA 1968). The Vail court

further elaborated on this principle by stating that in testing
t he accuracy of such conclusions, the appellate court should
interpret the evidence and all reasonable inferences and
deductions capable of being drawn therefromin the |ight nost

favorable to sustain those conclusions. Vail, supra.

USAA never showed that the trial court's fact findings and
rulings were clearly erroneous, or not supported by conpetent
evi dence, the standards for reversal and the Final Judgment nust
be reinstat ed.

A. USAA not Entitled to Directed Verdict

USAA was wong in its claimthat it was entitled to
dism ssal or a directed verdict; since the three day trial
produced anpl e evidence to support C arke's position, especially
t hat USAA was estopped from denyi ng cover age.

In order to grant a notion for a directed verdict, the trial

court nust determne that there is no evidence to support a
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finding for the party against whomthe verdict is sought.

Marcano v. Puhal ovich, 362 So. 2d 439 (Fla 4th DCA 1978); Ranger

V. Avis Rent-A-Car System lInc., 336 So. 2d 467 (Fla. 3d DCA

1976). A directed verdict should not be granted unless, as a
matter of |law, no reasonable inferences can be drawn fromthe
evidence in favor of the non-noving party. Marcano, 441; See

al so, Sears, Roebuck & Co. v. MKenzie, 502 So. 2d 940 (Fla. 3d

DCA 1987) (directed verdict proper only when record concl usively
shows absence of facts or inferences fromfacts to support a jury
verdict, view ng evidence in light nost favorable to non-noving

party); Alvarez v. Dade County School Board, 482 So. 2d 542 (Fla.

3d DCA 1986) (directed verdict appropriate only when evidence and
all reasonable inferences therefromfail to prove party's case);

R A Jones & Sons, Inc. v. Holman, 470 So. 2d 60 (Fla. 3d DCA

1985).

The Suprene Court has long held that even where evidence is

not conflicting, but permts different reasonabl e inferences,
which will justify a judgnment for either party, it is inproper to

direct a verdict for either party. Bruce Construction Corp. v.

The State Exchange Bank, 102 So. 2d 288 (Fla. 1958). Even where

t he reasonabl e inferences fromthe evidence are conflicting, so
t hat such inferences would support a verdict for either party, it
is for the fact finder to determ ne which inferences to accept.

Voel ker v. Conbined Ins. Co. of Anerica, 73 So. 2d 403 (Fl a.

1954).
In summary, the trial court could not grant a directed

verdict, or newtrial, unless there was no evidence to support
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the court's fact findings. Therefore, the trial court was
correct in denying the Motion for Involuntary D sm ssal and the
Motion for New Trial, where there were four pages of evidence
relied on by the trial judge, in entering a Judgnment for C arke
(A 1-3). The Fourth District was not free to sinply disagree and
reverse the trial judge.

B. No Knowi ng Material M srepresentation

The trial judge at the conclusion of the three day trial did
not find there was a knowi ng m srepresentation of a material fact
by Clarke. It is inportant to remenber that USAA voluntarily
shoul dered and requested the burden of proof in this matter, by
filing the declaratory relief action, alleging an intentional
m srepresentation and fraud. USAA s policy only provided for
cancel | ati on when a knowi ng material m srepresentation is nmade.

A party asserting such fraud nust prove its case by clear and

convi nci ng evidence. Century Properties, Inc. v. Mchtinger, 448

So. 2d 570 (Fla. 2d DCA 1984); Thor Bear, Inc. v. Crocker M zner

Park, Inc., 648 So. 2d 168 (Fla. 4th DCA 1994).

It is inmportant to renmenber that USAA's sole allegation of
any m srepresentati on was based on a conputer printout called a
custoner profile screen. It was undisputed that there was no
witten application or anything in witing from C arke maki ng
this msrepresentation. Rather, the m srepresentation found was
based on Carol d atsby's testinony that the information on C arke
could only have cone from C arke, even though she had no
recol l ection of the conversation and was not even sure she was

t he person who had typed in the information on the conputer
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screen.
USAA's policy required that any m srepresentati on nmade by
Cl arke had to be knowi ng and material on his part. The "know ng"
m srepresentation standard is provided in the USAA policy, which
controls over Florida law, which is not as restrictive as the
policy. An insurance carrier cannot have a | ess | enient clause
inits policy, and then turn around and attenpt to use the nore
i beral m srepresentation standard contained in 8§ 627.409.

Strickland Inports, Inc. v. Underwiters at Lloyds, London, 668

So. 2d 251 (Fla. 1st DCA 1996). Strickland is directly on point

and holds that where terns of an insurance policy would void a

contract only for intentional msrepresentations, these terns of
t he i nsurance policy control over § 627.409, which provides that
any m srepresentations even unknow ng, innocent, or unintentional

woul d invalidate the contract. Strickland was a case of first

i npression, but relied on established foreign |aw to hold that

t he insurance policy itself controls over what constitutes a
basis for cancellation. 1In the present case, the trial court did
not find any know ng m srepresentation of a material fact by
Clarke; which is the exact standard required by USAA' s own
policy; and any argunment that any type of m srepresentati on would
be sufficient for USAA to cancel its policy, is not only
factually incorrect, but legally incorrect. Therefore,

regardl ess of all of USAA s |awyer argunment on this issue, and

t his does not change the clear, unanbi guous |anguage contained in
USAA' s policy. It must be applied as the |legal standard to

det erm ne whet her USAA was entitled to cancel coverage.
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Strickland, supra.

Furt hernore, USAA' s provision could be construed to nean
either that the insured subjectively knows that his
m srepresentation is material to the insurer, or that the insured
knows the representation is being made, but not that the
representation is objectively material to the insurer. Since
USAA's provision is at best susceptible of two reasonable
interpretations, the anbiguity inits ow policy has to be
construed in favor of the insured as a matter of conpletely

establi shed Florida | aw. Nat i onal Aut onpbil e | nsurance

Association v. Brumt, 98 So. 2d 330 (Fla. 1957); Ceron v. Paxton

Nat i onal Insurance Conpany, 537 So. 2d 1090 (Fla. 3d DCA 1989);

Petersen v. State Farm Fire and Casualty Conpany, 615 So. 2d 181

(Fla. 3d DCA 1993); Frontier |Insurance Conpany v. Pinecrest

Preparatory School Inc., 658 So. 2d 601 (Fla. 4th DCA 1995).

There was no evidence that he knew that USAA only insured
conmi ssioned officers, nor that he intentionally m srepresented
this, which under USAA's policy required that the Final Judgnent
be reinstat ed.

C. Materiality of Mlitary Status Does not
Change the Verdict for d arke

USAA argued on appeal that since officer status was
mat eri al, even an unintentional msrepresentations could void
coverage, so sonmehow USAA was entitled to a directed verdict or
judgnment in its favor. Again, conspicuously absent fromthis
di scussion was the fact that USAA's policy only all ows

cancel l ati on of coverage for intentional or know ng
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m srepresentations of material fact. Therefore, the issue of
whet her the m srepresentation was material or not, was not even a
consideration where the trial judge did not find that there was
any knowi ng m srepresentation. |If USAA wanted to cancel policies
for unintentional msrepresentations, or inadvertent, or
unknow ng m srepresentations of material fact, it sinply had to
wite a policy which said that. It could have witten a policy
that tracked the exact |anguage of 8 627.409, but it did not
choose to do this. Al of the grammatical suggestions regarding
how C arke's policy | anguage should be interpreted, are again
sinmply closing argunents, which were rejected by the trial court.
It was sonmewhat disingenuous for USAA to argue that know ngly
conceal ed or m srepresented material facts really neans that an
unknow ng m srepresentation is sufficient to void its policy.

The trial court did not find any knowi ng m srepresentation of a
material fact by Carke. 1In the absence of such a fact finding,
the entire argunent by USAA was of no avail. The main reason is
that the sentence structure chosen by USAA has at best two
reasonabl e interpretations, rendering the phrase anbi guous; and
this anbi guity unquestionably has to be construed in favor of the
i nsured, C arke; who paid USAA premiuns for six years, which

prem unms USAA r et ai ned.

Along the sane line, USAA's argunent that C arke had to know
that his status as an officer was material to USAA is not based
on the Record, where USAA was unable to show that a single piece
of information sent to Cl arke would indicate that USAA insured

only active or retired mlitary officers; especially where USAA
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admtted it insured other groups of people, including college
students, non-mlitary relations and Japanese airline pilots.
The sum and substance of this argunent was that officer status
was material. However, that does not change the fact that the
Fi nal Judgnment for Cl arke was correct and nust be reinstated.

D. USAA's Policy was not Void Ab Initio

USAA argued on appeal that since there was a
m srepresentation, this was sufficient to void its policy ab
initio and there is nothing for the appellate court to do but

reverse and it did. USAA relied on I ndependent Fire | nsurance

Conpany v. Arvidson, 604 So. 2d 854 (Fla. 4th DCA 1992) for the

proposition that the nere existence of a msrepresentation is
sufficient to void the policy. However, the issue in Arvidson,
just like this case, was whether there was a wai ver of the

mat eri al m srepresentation, such that the insurance conpany was
estopped to deny coverage. |In that case, the insured listed only
herself as a driver and that she was married and wanted insurance
for a BMWand a pick-up truck. 1In fact, she was not married and
there were two adult drivers in her househol d; and these

m srepresentations were apparently nmade so that the insured could
al so qualify for homeowner's insurance. Arvidson, 855.
Subsequently, the insured married one of the adult residents, she
notified her agent of the marriage, but said her husband woul d
not be driving. Several nonths |later, the insured s husband was
involved in a serious autonobile accident. The insurance conpany
began an investigation as to whether there was coverage under the

policy and six nonths later |earned that the two adult drivers
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had been living in the household at the tine of the original
application for insurance, but were not disclosed. |[|ndependent
Fire then filed a conplaint seeking recision of the autonobile
policy, based on the material msrepresentation. The trial court
found that the insurance conpany had waived its right to rescind
the policy and this was reversed on appeal. Apparently, the
plaintiff's waiver argunent in that case was based on actions

whi ch shoul d have been taken after the husband's accident;
because going back to the tinme of the application, there was
absol utely no evidence that the insurance conpany had any

know edge of any m srepresentation of the insured' s status.
Arvidson, 856. Also, since there was absolutely no evidence of
any waiver, the court held that her policy was void ab initio.
What is inportant is that in Arvidson the Fourth District did not
hol d that where, after a three day trial, the judge entered an
express finding of waiver, based on the evidence presented at
trial, that somehow a mi srepresentation still automatically voids
t he policy.

USAA also relied on Reliance | nsurance Conmpany v. D Anico,

528 So. 2d 533 (Fla. 2d DCA 1988) and Motors |nsurance

Corporation v. Marino, 623 So. 2d 814 (Fla. 3d DCA 1993) for the

theory that any material msrepresentation automatically voids a
policy, so there is nothing left for the court to consider. In
Marino, the claimnts, Mateo and Marino applied for insurance
with MC to cover their new car and a binder was issued. MC

di scovered that Marino's |icense had been suspended and that the

claimants had failed to get a preinsurance inspection.
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Therefore, MC sent a notice to themstating it would not accept
their request for insurance, but would extend the coverage until
May 14, 1991 to allow themto find a new carrier. Five nonths

| ater, the car was damaged in an accident and they filed suit
against MC for declaratory relief and breach of contract. The
al | eged insureds noved for summary judgnment claimng ineffective
cancel lation of the policy and waiver of the right to rescind or
cancel the policy under 8§ 627.409. Sunmary judgnent was entered
in their favor and reversed on appeal; because MC plead it
conclusively established the affirmative defense of

m srepresentation in the insurance application, as to the status
of Marino's |license; and the applicants failure to rebut this
conpl ete defense. There was no wai ver or estoppel in the case,
because M C s mailed notice was a rejection of the application
and not a cancellation of a policy; therefore, there was no | ack
of conpliance by the carrier. Mrino, 815. Again, there are no
facts in Marino that are even marginally simlar to the facts and
three days worth of evidence presented at the Clarke trial.

D Am co bought insurance from Reliance for his boat notor
and trailer and the notor was then replaced with one of greater
val ue and horsepower. D Am co, 534. Subsequently, all three
were stolen and he filed a claimagainst Reliance. Coverage was
admtted for the boat and trailer, but not the notor, since
Rel i ance had not been put on notice of the newy acquired notor.
D Ami co sued Reliance and a final judgnment was entered in his
favor, based on the fact that Reliance had the benefit of the

prem unms paid by D Am co, which prem uns had been cal cul ated
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based on the notor listed in the policy. D Amco, 534. The
appel l ate court found that the replacenent notor was not covered
because D Am co had not conplied with the notice requirenents.

Si nce coverage never existed fromthe begi nning of the policy,
because the policy clearly and unanbi guously required notice of

t he replacement or acquisition of a new notor, the new notor was
never covered by the policy. D Amco, 535. The fact that
Rel i ance had accepted the premuns from D Am co, because of its
total |ack of know edge of the changed circunstances, could not
be used to create coverage. D Am co, 535. CObviously, D Am co
has absolutely nothing to do with the present situation. D Amco
is not a case that would require a finding that any materi al

m srepresentation voids the policy ab initio and the Plaintiff's
own cases do not even stand for that |egal theory. Rather, in
Arvidson and Marino, the courts expressly found that the theories
of estoppel and waiver did not apply based on the conpl ete |ack
of evidence in those cases to support those theories. Therefore,
USAA was sinply wong in arguing that if there is a materi al

m srepresentation, this automatically voids a policy and there is
nothing else for this Court to consider. Rather, the trial judge
found that USAA was estopped to deny coverage, based on three
days of trial and a wealth of evidence; finding that USAA did not
present clear and convincing evidence that it was entitled to
cancel its policy. The Declaratory Judgnent for C arke nust be

rei nst at ed.
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E. USAA Failed to Show by C ear and
Convi nci ng Evidence That the Theories of
Wai ver or Estoppel Did Not Apply Based
on the Evidence at Trial.

To begin with, it would be virtually inpossible for USAA to
nmeet its burden of proof by clear and convincing evidence, that
it had not waived the right to deny coverage, or was estopped
from denyi ng coverage; where USAA repeatedly stipulated that it
failed to followits own thoroughly established procedures, which
woul d have, within 60 days of Cl arke's application, verified he
was not a conmm ssioned officer and his policy would have been
cancel l ed automatically. This stipulation on the failure to
followup with its own procedures, addresses the fact that USAA
had a mandat ory procedure of sending out, at 30 and 60 days,
subsequent to the recei pt of an application for insurance, the
eligibility certificate and power of attorney; both of which
needed to be signed and returned by the insured within 90 days of
the application; or the policy was automatically cancel |l ed.

Wiile there may be no requirenents, statutory or otherw se, for
USAA to have such a procedure, in fact USAA did have one and
admttedly did not followit. USAA could not even explain why
the two absolutely essential docunments for eligibility were never
sent to Carke; nor did it have any explanati on why the policy
was not automatically cancell ed when the docunments were not
returned by Carke within the 90 day period. It is inportant to
remenber that due to the nature of the USAA conmpany, it can only
act through a signed power of attorney fromeach of its nenbers;

and it must have a signed certificate verifying the application
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is a conm ssioned officer. Therefore, under established Florida
I aw, where USAA deliberately disregarded information sufficient
to establish the m srepresentation, based on its own verification
procedure; and additionally failed to even check the "glaring"

di screpancy in the information contained in its own data, there
was no doubt that USAA waived the right to rely on any

m srepresentation and it was properly estopped from denying

cover age.

USAA relied on its own Exhibit #9, which was a conputer
sheet of a data screen, which showed Cl arke's age and his all eged
date of conmm ssion; which woul d have made him an officer at age
17. The two dates even involve the same nonth, which nmake the
subtraction easy. datsby admtted that she had been trained to
know t he ages of officers, the youngest of which was 22, and no
one for USAA could testify that any insured comm ssioned officer
exi sted at age 17. This discrepancy was "glaringly apparent.”
Clearly the evidence that USAA trained its representatives in
knowi ng these various ages and categories, showed the information
was inportant to USAA. It was not sone esoteric, conplicated
mat hemati cal cal cul ati on having nothing to do with the insurance,
as USAA cl ai ned.

The trial court relied on Johnson v. Life Ins. Co. of

Georgia, 52 So. 2d 813 (Fla. 1951) for several principles that
are directly on point with the situation in the present case. In
Johnson, the wife, as a beneficiary, filed for benefits based on
t he death of her husband. The insurance conpany answered,

stating that m srepresentation in the applications regarding the
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health of the insured breached the contract and the conpany
sinply was limted to returning prem uns and the paynent of no
benefits. Johnson, 814. Apparently, M. Johnson had been
under goi ng nedical care two years prior to the date of the
i ssuance of the policy and after the policy was issued the
insured went into a tuberculosis sanitariumtwo nonths |ater
The agent continued to collect premuns, with the know edge of
the insured' s tuberculosis condition; and tubercul osis was the
cause of his death. As it was uncontroverted that the insurance
agent had actual know edge of the insured' s condition two nonths
after the policy was issued, both sides noved for summary
judgnment, which was then entered for the plaintiff, but only for
t he amount of premuns. The plaintiff appealed in order to
recover the full face value of the life insurance policy.
Johnson, 814-815. The exact issue was whether the facts showed a
wai ver, which would require reversal of the summary judgnent
bel ow. The Suprene Court began by noting that forfeitures of
rights under an insurance policy are not favored in the | aw,
especially where a forfeiture is sought after a happening of the
event, giving rise to the insurer's liability. Johnson, 815. O
course that is exactly what happened in this case where C arke
was insured in 1988; the accident occurred in 1989; USAA all owed
Clarke to settle with the tortfeasor for $15,000, on the basis
that he could recover the rest under his UM policy wth USAA, and
then in 1995 USAA deni ed cover age.

The next principle announced by this Court was that it was

equally as well settled; alnost 50 years ago; that when an
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i nsurer has know edge of the existence of facts justifying a
forfeiture of the policy, any unequivocal act which recognizes
the continued existence of the policy will constitute a waiver.
Johnson, 815. dearly continued acceptance of prem uns and
paynment of clainms by USAA constituted such a waiver; not to
mention giving permssion to Clarke to settle with Traynor, so he
could receive the rest of his danmages fromhis own UM carrier

The | ower court expressly relied on the following third
| egal principle announce in Johnson:

...\Wile, ordinarily, the insurer is not

deened to have waived its rights unless it is

shown that it has acted with the full

know edge of the facts, the intention to

wai ve such rights may be inferred froma

del i berate disregard of information

sufficient to excite attention and call for

inquiry as to the existence of facts by

reason of which a forfeiture could be

declared. See Zeldman v. Mitual Life Ins.

Co. of New York, 269 App.Div. 53, 53 N.Y.S. 2d

792, 794, in which it was stated that

"Constructive notice may, however, be the

| egal equival ent of know edge, in the sense

that circunstances putting the insurer on

notice may not be deliberately disregarded.”
Johnson, 815.

The life insurance conpany in Johnson had know edge of the
fact that the insured was suffering fromtuberculosis only two
nmonths after the date of the issuance of the policy; and instead
of making a further inquiry dictated by reasonabl e prudence, the
carrier deliberately disregarded the information. Therefore, it
had to be charged with the know edge of the facts which would
have been revealed by the inquiry. In addition, the acceptance

and collections of the premuns, with the constructive notice of
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the facts, was an unequi vocal act which recognized the continued
exi stence of the policy, wholly inconsistent with a forfeiture.
Johnson, 815. The Suprene Court observed:

...And we agree that, in equity and good

consci ence, an insurance conpany shoul d not

be permtted to lull the assured into a fal se

sense of security by accepting prem uns after

know edge, either actual or constructive, of

facts sufficient to avoid the policy, and

t hen when the risk eventuates assert as a

basis for escape fromliability the existence

of facts or conditions of which they were, or

shoul d have been, previously aware.

Johnson, 816.

In the present case, not only did USAA keep coll ecting
prem unms, where it had actual, or at |east constructive
know edge, of the facts that would void the policy; it paid other
clainms presented by Clarke; it admtted coverage in the present
case when Cl arke sued the tortfeasor; it authorized settlenent by
Clarke with the tortfeasor; and then, it declared the policy
voi d. These circunstances al one supported by uncontroverted
evi dence, established as matter of |law, a waiver by USAA, of the
forfeiture provisions of the policy and the Final Declaratory
Judgnent has to be affirnmed. Johnson, 816.

USAA argues that it had no constructive know edge or any
know edge what soever regarding the m srepresentation; ignoring
the fact that on the very conputer sheet entered in evidence, as
Plaintiff's Exhibit #9, all three segnents of the conputer data
sheet showed Cl arke as a conm ssioned officer at age 17. The new
menber representative G atsby testified she was trained in

| ooki ng at the various ages for conmm ssioned officers, the
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youngest of which was 22. USAA even tried to argue that it was
possi ble to have the comm ssioned officer at 17, so there was
glaringly apparent m sinformation; and because Audi e Murphy and
George Bush were comm ssioned officers at 18 years of age and
back in 1955 young nen could enlist younger than 17. O course,
the application was not in the nanme of Audie Miurphy nor George
Bush, nor was there any explanati on by USAA why the 17 year old
conmmi ssioned officer's status |isted on USAA's data sheet stil
did not put it on notice that there m ght be a m srepresentation.
Furthernore, USAA had a conpletely set procedure since
eligibility as a conm ssioned officer was a prerequisite; the
applicant had to fill out and return the eligibility certificate
verifying his mlitary status, as well as a power of attorney, in
order for the insurance conpany to even function, since it is a
private organi zati on and not a regular insurance carrier. In
fact, USAA' s procedure required that these two docunents be sent
out within 30 days, along with a copy of the application, and
again within 60 days; and if not returned in 90 days there was an
automatic cancellation. Once again, the |lack of receipt of the
mandatory eligibility certificate and power of attorney al one,
shoul d have excited the intention of USAA and called for an
inquiry; if not an automatic cancellation of the policy.
Therefore, under the admtted definition of constructive
know edge used by USAA; which is a deliberate disregard of
suspi cious information; the m sinformati on bel ow did border on
actual know edge, as all the information USAA needed to refuse

coverage to C arke, appeared on the application typed by d atsby
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into the USAA conputer. Again, actual know edge of a

m srepresentation, plus the failure to receive back the
eligibility certificate and power of attorney, sinply cenented
the fact that USAA disregarded, deliberately, the information
sufficient to call for an inquiry of Carke's application.

The pages of |awer argunents by USAA, that the trial court
deci ded the case wong, were the sane argunents contained in the
Motion for Rehearing/ New Trial, which were also rejected by the
trial court. It was not the duty or right of the appellate court
to reweigh the facts found by the trial judge. USAA was |limted
to a closing argunent, because it failed to show cl ear and
convi nci ng evidence to support intentional m srepresentation and
fraud in the trial court; and because it could not even cone
close to show ng that the Final Declaratory Judgnent was clearly
erroneous; and it nust be reinstated.

It is also inportant to note that, in the cases relied on by
USAA, there was nothing at the tine of those witten
applications, to put the carrier on notice of any
m srepresentation; which is the single nost inportant
di stingui shing factor between this case and those relied on by

USAA. In Arvidson, supra, the claimnt said she was nmarri ed and

lived al one. There was nothing on her application to indicate

anything different. Along the same lines, in North Mam GCeneral

Hospital v. Central National Life Insurance Conpany, 419 So. 2d

800 (Fla. 3d DCA 1982), the physical appearance of the insured
was not enough to put the conpany on constructive notice that

further nedical care was necessary. Again, in H ghway |nsurance
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Conpany v. Peterson, 186 So. 2d 48 (Fla. 1st DCA 1966), the

mat erial m srepresentation had to do with the age of drivers,
where the applicant said that no one under 25 drove the vehicle
and there was no way for the conpany to know t hat anyone under 25

was driving the vehicle. Finally, in New York Life Insurance

Conpany v. Kay, 251 So. 2d 544 (Fla. 3d DCA 1971), there was a
m srepresentation that the insured was 53, when he was actually
63. There was nothing at the tine of the taking of the witten
application that would put the carrier on notice that further
inquiry was required. Again, the single nost inportant piece of
i nformati on obtained by USAA on its application is whether the
applicant is a comm ssioned officer. For USAAto claimthat this
was a "pedestrian” piece of information, which would not cause it
to inquire further; when its application shows that the officer
was conm ssioned at age 17; flewin the face of USAA s argunent
t hat conm ssioned status was critical to USAA; and also flewin
the face of its argunent that the three-part foll ow up procedure
to confirm conm ssion status, should not in any way inpose any
duty to investigate on USAA

It is interesting that USAA also clainmed that the fact it
wai ved its subrogation rights was of absolutely no inportance
what soever, when it authorized Carke to accept the tortfeasor's
$15,000 policy limts, where Carke had a clai magainst his
$300,000 in UM coverage. It was not just USAA that waived its
subrogation rights, but Carke too limted his recovery to
$15,000 fromthe tortfeasor, relying on the fact that USAA had

adm tted coverage for the accident and he could obtain up to
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$300, 000 i n underinsured motorist benefits fromhis policy, for
the severe and permanent injury he sustained in the accident.

USAA convinced the Fourth District that the trial judge
wei ghed the facts wong, claimng it had no constructive
know edge of any m srepresentation; there was no waiver on its
part; the fact that it stipulated that it did not followits own
procedures, which would have confirned the m srepresentation
within 30 days, was irrelevant; and that it was not its fault
that it authorized Clarke to settle with Trayner for $15, 000,
when it then turned around and deni ed the $300,000 in UM
coverage. This was all |lawer argunent, not based on the Record,
but the Fourth District agreed and did its own fact finding
creating direct and express conflict. Neither USAA nor the
appel l ate court showed that the trial judge was clearly erroneous
and could not point to any evidence that established bel ow, under
the clear and convincing standard, that the Fourth District had
the right to void Carke's policy ab initio.

Finally, the fact that USAA retained Clarke's premuns for
six years; paid his prior clainms; Clarke relied on USAA s
authorization in limting his recovery to $15, 000 agai nst the
tortfeasor; and he relied on USAA s adm ssion of coverage, when
he sued it for $300,000 in UM benefits, establishes any
necessary, detrinental reliance to estop USAA from denyi ng
coverage. Crown Life Insurance Conpany v. MBride, 517 So. 2d
660 (Fla. 1987).

Where USAA failed to show by clear and convi nci ng evi dence

that there was an intentional material msrepresentation on the
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part of C arke, of which USAA had no active or constructive

know edge, the Judgment after the non-jury trial should have been
affirmed. Wiere the Fourth District did a de novo review,

wi thout finding a |lack of conpetent evidence, it erred as a
matter of law in reversing the judge's finding. darke nust be
gquashed, as it applied he wong | egal test and under the right

test the Judgnment bel ow nmust be reinstated.
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CONCLUSI ON

After trial on the nerits, the trier of fact weighed the
evi dence and entered Final Judgment. There was abundant
conpet ent evidence to support the Final Judgnent after the non-
jury trial on the nmerits. Therefore, the Fourth District's de
novo review and reversal nust be quashed, as it is in direct and

express conflict with the test in Conner, Shaw, Marcoux and Brown

and the Final Judgnent of the trial of fact nust be reinstated.
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